MINUTES OF THE MEETING .
BUSINESS AND LABOR COMMITTEE
50TH LEGISLATIVE SESSION

February 9, 1987
The meeting of the Business and Labor Committee was called
to order by Chairman Les Kitselman on February 9, 1987 at

8:00 a.m. in Room 312-F of the State Capitol.

ROLL CALL: All members were present with the exception of
Rep. Swysgood who was excused.

HOUSE BILL NO. 540 - Public Utility or City Exemptions From
Electrical Law, sponsored by Rep. John Harp, House District
No. 7, Kalispell. Chairman Kitselman stated that Rep. Harp
had requested that this bill be tabled. Rep. Smith stated
there was another bill that addresses this issue.

&

ACTION - Rep. Smith moved that House Bill No. 540 be TABLED.
The motion carried unanimously.

HOUSE BILL NO. 475 - Gasoline Dealer Bill of Rights, spon-
sored by Rep. Barry Stang, House District No. 52, St. Regis.
Rep. Stang stated that this bill was introduced because many
gas station owners feel that jobbers and wholesale sellers
have been taking advantage of them, and is referred to as
the gas station owners bill of rights. He commented that
sometimes under the contracts the station owner can be
forced to make expensive improvements, and the company
raises the price of the product or bu: ds close to the
original station that can sell the gas cheaper than he can
which eventually forces him out of business. Another
situation, he said, is that if the owner wants to leave the
station to heirs, they do not have that right. He stated
that +this act would become effective upon passage and
approval and would not affect any contracts in affect right
now. Exhibit No. 1.

PROPONENTS

John Taggart, Conoco service station dealer and member of
the Automotive Trades of Montana (ATOM). Mr. Taggart stated
that the bill has omitted the motor fuel reseller, the oil
jobbers, and he asked to amend the bill to include them,
which is necessarv to preserve the intent of the bill. He
said that there is an article in one of the trade magazines
that states that oil jobbers are covered by the federal laws
that apply the same way that o0il companies or refiners are.
Exhibit Nos. 2 and 3.
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Ron Leland, Sinclair Dealer and Treasurer of ATOM. Mr,
Leland stated that the bill has a simple statement indicat-
ing a successor in interest. He said in the event of a

death a lot of the leases are written to the point that the
business is terminated immediately at that time, there is no
stipulation that the wife or anyone can even remove the
money from the cash register; and that this statement will
help protect the heirs of the business. He commented that
the designation of successor is limited to the retailer's
spouse, adult child, or adult stepchild. He added that
there are numerous court cases where a widower comes to the
business and the locks have been changed and this statement
in the bill will help protect the heirs of the business.

Mr. Leland commented that franchise fees are becoming very
- expensive in the service station business, and a normal
service station dealer cannot comprehend the legal terms in
the lease, He said if the lessor says he cannot sell a
franchise to a third party than it is indicated that if  he
is going to block the sale because he wants the business,
then the owner or his successor should be compensated for
it. Exhibit No. 4.

Dick Skewis, independent service station dealer, Billings.
Mr. Skewis stated the state laws and tax laws are changing
everyday, and 1if the industry changes so should the laws.
He said if his wife could not have the business should he
die after he worked so hard for all of his life, there was
no sense to that, and wanted some protection through the
legislature.

Betty Taggart, service station dealer, Bozeman. Ms. Taggart
stated that a person bought inventory and equipment from an
existing dealer with the approval of the company, and in
less than 60 days, the company announced a sell out. She
said the person had not been told that the company would
sell out or that he could not buy the tire jobbership. She
said, it was stories such as this that made this legislation
necessary.

'Marge McCoy, private owner of Conoco, Gardiner. Ms. McCoy
stated she supported this bill.

OPPONENTS

Kurt Krueger, Montana Western Petroleum Marketers Associa-
tion., Mr. Krueger stated he was not opposing some of the
concepts of the bill as they are valid and are concepts
incurred in every day contracts in many types of businesses,
but there were many problems with the bill. He said this
bill is attempting to further 1legislate each and every
specific requirement of the contract, but fails to do so.
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He added that if a bill such as this was going to be intro-
duced, franchising agreements as a whole should be consi-
dered for restaurants and hotels, not just service station
dealers because the problems are not just within one speci-
fic unit. He explained the problems with each section of
the bill, and that it did not deal with specifics.

Janelle Fallan, Executive Director, Montana Petroleum
Association. Ms. Fallan stated that there are some real
questions in consumer protection that are raised by section
9 of the bill. She said that many oil companies have spent
millions of dollars in research to improve products to the
public and in the area of advertising to entice the public
to buy the products, and they stand behind their products.
She added with this section the retailer is required to buy
the gasoline from a station with an Exxon sign but it might
not necessarily be Exxon gasoline in the pumps.

QUESTIONS .
Rep. Driscoll asked if most refiners and wholesalers are
incorporated, and Mr. Krueger replied the majority of the
refiners are incorporated.

Rep. Driscoll stated that he had heard complaints from the
people who sell the motor fuel to the motor fuel retailer
that one gas station buying from Conoco or Exxon will pay a
different wholesale price than their competition and they
can't compete; he asked if the uniform commercial code would
cover that situation. Mr. Krueger replied that it would
not.

Rep. Jones asked Mr. Leland if someone dies, is there access
‘to the bank accounts that the operator uses to operate the
station. Mr. Leland responded that a 1lessee would have
access to their own bank accounts because it is not under
the control of the lessor. Mr. Krueger replied if there was
a situation where a owner or lessor came in and took the
money out of the cash register, there would be a lawsuit.
He said that would be an example of unfair dealing and would
be covered by the laws in the state of Montana in existence
now, and is not affected by this legislation.

Rep. Pavlovich asked Rep. Stang who controls the price of
gasoline in Montana. Rep. Stang replied there are probably
two companies, one is Town Pump and Super America.

CLOSING
Rep. Stang stated that in section 3, regarding fair compen-

sation, if a station is sold, the man who has run the
business and put his life into it gets compensated only for
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the inventory in the store and the gas in the ground; he
gets no compensation for the customers he has built over the
years of running the business, Incorporating, he said,
isn't protection from debtors, and regarding taxes, the
companies should be allowed to incorporate. He commented
that regarding Ms. Fallan's statement of the big companies
being protected from the type of gas that goes through the
station, he said, a lot of times the jobber will represent
more than one company; if you buy gas from a Conoco jobber,
it doesn't mean it will be Conoco gas.

HOUSE BILL NO. 473 - Regulate Real Estate Property Manage-
ment Brokers License, sponsored by Rep. Ray Brandewie, House
District 49, Bigfork. Rep. Brandewie stated this bill would
create a new type of brokerage license that would be limited
to property management. He said that there currently are no
provisions for a property management broker to become
licensed unless he is licensed and proves his ability in all
the areas of a person selling property. i

PROPONENTS

Lyle McKenna, Board of Realty Regulation. Mr. McKenna
stated that this bill would protect the public, because at
the present time in order to manage property, a person must
be a real estate broker or a salesman for a real estate
broker. He commented if a person has this designation,
there is no problem, it becomes a problem when a person is
managing properties and wishes to become a real estate
manager of property and is allowed to become a broker
without going through the two year training for salesmen.
He said this means a person who does not have the qualifica-
tions is out in the public as a real estate broker.

Helen Garrick, Board of Realty Regulation, a licensee and
realtor. Ms. Garrick stated this bill would keep people in
business, and that as projects grow larger more and more
people who want to only do property management, She said
that this bill would provide that in order to have the
property management ability and stay within the law, they
have to work under a real estate broker with a real estate
salesman license, and if they want to be on their own, they
have to obtain a broker's license.

OPPONENTS

Walter Jackovich, property manager, Butte. Mr. Jackovich
stated that in 1974 a law was passed that exempted property
managers in government funded and sponsored housing from the
realty law so those properties could be managed. He said
the realty laws of the state were written long before the
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tenant and landlord act was enacted, and regulates any
property management that comes into the state.

Mr. Jackovich commented that property management is a
separate field from the realty and did not feel that the
method was appropriate, and asked that reference to rental
properties be stricken from the law and by creating some-
thing separate from that would service the public better.

QUESTIONS

Rep. Driscoll asked if a property manager is not required to
have a license at the present time. Rep. Brandewie respond-
ed that was correct; that the law was being circumvented to
some extent by people managing property with a special power
of attorney with each client.

Rep. Driscoll asked if the bill passed and a person wanted
to collect rent from property for friends, would he need a
license. Rep. Brandewie responded that he would not; he
would be exempted by the real estate laws.

Rep. Bachini stated that the comment was made that the
Tenant Landlord Act took care of the problem and asked Rep.
Brandewie to comment. Rep. Brandewie stated that the other
act explains the relationship between a landlord and a
tenant but the idea of this law is to make sure that the
people who are dealing as an agent for the landlord know the
law; that is the whole idea of licensure.

Rep. Hansen asked if the property management brokers are
going to be managed separately from the real estate agent,
would they be required to have a trust account because

of the new system. Mr. McKenna stated they are amending a
portion of the law, but are not amending the section that
states they must have a trust account.

Rep. Hansen asked if there was anything in the Landlord
Tenant Act that referred to a trust account. Mr. McKenna
replied he assumed there was not.

Rep. Pavlovich asked if he owned properties and left town
and asked a friend to take care of the properties, would
that friend need to be licensed. Rep. Brandewie responded
that person could take care of the properties now with a
power of attorney for a temporary situation. However, he
said, if someone hires out as a property manager and
managing other people's money, he would have to be licensed
and come under the laws of the state.
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CLOSING

Rep. Brandewie stated that if a property manager wanted to
become licensed under the laws, by allowing him to circum-
vent the course that he has to complete to get a regular
real estate broker's license, would be foolish. He said if
that person was allowed to take the broker's exam and work
as a property manager, he could start selling real estate.
Rep. Brandewie commented that this bill would allow a new
type of broker with less qualifications of those that are
fully licensed as real estate brokers.

HOUSE BILL NO. 541 - Revising Nurses Licensing Laws, spon-
sored by Rep. Clyde Smith, House District No. 5, Kalispell.
Rep. Smith stated this bill was an act clarifying the terms
of the Board of Nursing members, education requirements for
nursing specialty areas, boards of authority to define
unprofessional conduct, and clarifying the board's
procedures for denial, revocation or suspension of, a
license. '

PROPONENTS

Jeff Brazier, Staff Attorney, Department of Commerce. Mr.
Brazier stated that on page 2, line 23, there has been some
confusion over whether the public member on the board serves
staggered terms or are appointed at the same time, and the
board decided there needed to be some clarification. He
said staggered terms provide continuity and knowledge. He
explained the <clarifications in the bill, and presented
copies of the proposed amendment. Exhibit No. 5.

Margaret Barkley, President, Montana State Board of Nursing.
Ms. Barkley presented written testimony. Exhibit No. 6.

Naomi Sommers, representing Board of Nursing. Ms. Sommers
stated she supported the bill, and presented written testi-
mony on behalf of Janice Anderson, a public member of the
Board of Nursing, who could not be present at the hearing.
Exhibit No. 7. :

Barbara Booher, Executive Director, Montana Nurses Associa-
tion, Ms. Booher submitted written testimony. Exhibit No.
. 8 .

OPPONENTS

None.

QUESTIONS

Rep. Hansen asked 1f additional education was taken at a
university or college, how would the education be certified
under this bill. Mr. Brazier responded that the additional
education beyond the basic degree and in a specialty area
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requires a certification or credentialing by a trade associ-
ation by a trade association and then additional state
agency certification.

CLOSING
Rep. Smith made no further comments.

HOUSE BILL NO. 593 - Private Enterprise Act; Establishing A
Review Commission, sponsored by Rep. Jan Brown, House
District No. 46, Helena. Rep. Brown stated the bill was
requested by the National Federation of Independent Busi-
ness. She said there has been a lot of concern expressed
about the increasing role of government and the areas it
gets into that might be better done by private enterprise.

PROPONENTS

Riley Johnson, National Federation of Independent Business.
Mr. Johnson presented written testimony, and stated they
would be happy to work with a subcommittee. Exhibit Nos. 9,
10, and 11. :

Don Ingels, Montana Chamber of Commerce. Mr. Ingels stated
they support this bill, and reminded the committee that this
was a priority issue at the White House Conference on Small
Business regarding the area of competition between govern-
ment and the private sector.

Ken Dunham, Associated Printers and Publishers of Montana.
Mr. Dunham stated the printing industry faces severe compe-
tition from state government itself because more and more
printing is being done inhouse in state government, and the
business is moving away from the private sector. He 'said
the key gquestion in legislation of this type is if its
economical, and is to the public's best interest, and the
inclusion of all costs in the bill comparing state versus
private contracts is critically important to the printing
industry.

OPPONENTS

Ellen Feaver, Director, Department of Administration. Ms.
Feaver stated she was a neutral opponent to give information
only. She stated defining the proper role of government in
private enterprise is a very important job that the legisla-
ture should address, and believed the way the bill was
drafted had several unintended effects. She commented that
there are a number of endeavors that state government is
into that are not specifically authorized by statute, and
would come to an abrupt stop, and as written has a

(l
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multimillion dollar impact, which a fiscal note would show
if one had been written.

QUESTIONS

Rep. Driscoll asked if the provisions under section 4 of the
bill would stop the Department of Highways from doing their
own maintenance. Mr. Johnson responded it would not. He
said the intention of the bill was not to stop any inhouse
operation, but for inter agency.

Rep. Pavlovich asked what affect the bill would have on the
prison. Mr. Johnson responded that the intent would be to
create the review commission so that the issue can be looked
at from a private enterprise-~-government competition stand-
point and make recommendations to the legislature. He said
they do not intend to do anything until the issues have been
reviewed before the review commission so that should answer
Ms. Feaver's concerns. .
Chairman Kitselman commented the bill does have fiscal
impact for the funding of the commission, and for some of
the impacts it will have under the current operation, and he
asked if a fiscal note had been prepared. Rep. Brown stated
that a fiscal note had been requested, but it was very
difficult to prepare a fiscal note on this. Ms., Feaver
replied that a fiscal note had been requested, and had spent
days working on it.

Chairman Kitselman asked if the fiscal note was on the state
purchasing plan or if it dealt with the cost of the review
commission. Ms. Feaver replied it primarily dealt with
their interpretation of the bill as to what would happen
after July 1 with the abolishing of the services that are
now being provided in state government that would no longer
be provided. She said that a totally different fiscal note
would be needed if the bill was revised.

Chairman Kitselman stated that there were problems with the
bill and he is referring it to a subcommittee to solve these
problems; the subcommittee will be composed of Rep. Glaser,
Rep. Cohen, and Rep. Grinde, with Rep. Glaser as chairman.
He asked Rep. Glaser to be aware of the fiscal note for any

severe impacts as they work on the bill,

CLOSING

Rep. Brown stated the bill was a broad approach and ex-
pressed the frustration on the part of private enterprise.
She said the bill was intended to address the ever increas-
ing government involvement, and there are certain areas
where there are advantages to letting the state be involved.
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She commented that the state employees are doing an admir-
able job under extremely difficult circumstances. She said
she appreciated Ms. Feaver pointing out the problems with
the bill, and having the bill referred to a subcommittee to
solve them. :

EXECUTIVE ACTION - February 9, 1987 - 10:10 a.m.

ACTION ON HOUSE BILL NO. 471

Chairman Kitselman commented that a gray bill was prepared
because the revisions were so extensive.

Rep. Simon moved that House Bill No. 471 DO PASS.

Rep. Simon moved the amendments as they appeared in the gray
bill,. He said all references to dieticians have been
stricken from the bill, which now addresses nutritionists.
He said current state law already addresses licensed diefi-
cians. He stated that they had made substantive changes in
the exemptions from the act.

Rep. Driscoll moved a substitute motion to amend in the gray
bill, page 5, line 5, following "practice" insert the word
"only", which would read, "only a licensed nutritionist...".

Rep. Wallin asked if there was any reference to naturopaths
in the bill. Rep. Simon responded there was no reference
made, and it was the subcommittee's feeling that naturopaths
represent themselves as naturopaths and not as nutrition-
ists. '

Rep. Simon stated that the amendment provided that people
who are licensed have certain qualifications and only the
people that meet those qualifications should do what they
are qualified at doing, and this states that the license
means something.

Rep. Simon moved a substitute motion to Rep. Driscoll's
motion to amend, following "practice", strike "a licensed
nutritionist or", and insert "only". The motion carried
with Rep. Cohen opposed, and Rep. Swysgood absent.

Rep. Simon stated that the issue of traditional teachings
and religious exemptions was also considered by the subcom-
mittee as a possible amendment. ‘

Mr. Verdon stated that the amendment would be a new subsec-
tion and would read, "a person from providing nutrition

information based on traditional or religious teachings".

Rep. Simon commented the amendment was too broad.

N
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Chairman Kitselman commented that wunder the freedom of
religion in this country that a person could practice, and
said this amendment could broaden the meaning.

Rep. Hansen commented that the amendment is not needed
because as long as that religious person or church did not
present themselves as a nutritionist, they could do what
they wanted. '

Rep. Wallin commented that in his area they have 7th Day
Adventists who have their own diet. He stated he respected
that and felt the amendment should be inserted to include
religions.

Rep. Brandewie commented that everyone should respect the
religious teachings of others, but he resisted the amendment
being put into the bill. He said he did not feel that
religions should be licensed to give nutritional informa-
tion. o

Rep. Brandewie moved that House Bill No. 471 DO PASS AS
AMENDED,

Rep. Simon moved the amendment to strike "dietetic" and
insert "dietetic-nutrition". The motion carried with Rep.
Swysgood absent.

Rep. Wallin moved to amend in subsection 10 to include, "a
person from providing nutrition information based on tradi-
tional or religious teachings". The motion failed.

Rep. Simon moved that House Bill Né. 471 DO PASS AS AMENDED.
The motion carried with Rep. Cohen and Rep. Wallin opposed,
and Rep. Swysgood absent.

ACTION ON HOUSE BILL 473

Rep. Brandewie moved that House Bill No. 473 DO PASS. The
motion carried with Rep. Pavlovich and Rep. Bachini opposed.

ADJOURNMENT

The meeting adjourned at 11:10 a.m.

\ - ™~

REP. LES KITSELMAN, Chairman
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Mr. Speaker: We, the committee on BUSISESS AHD LABOR

HOUSE SBILL H§O. 473
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To the Honorable, the Senate
of the State of Washington

Ladies and Gentlemen:

[ am returning herewith, without my approval as to sections 1(4), 1(7) in part, 2 and _
16, Engrossed Senate Bxu 4620, entitled:

"AN ACT Relating to retail trading practices in the sale of motor vehicle fuels.”

This legislation creates a separate franchise law that regulates the business
relationship between motor fuel refiner-suppliers and motor fuel retailers.

The Legislature has devoted substantial time and effort to examining allegations
that the major oil companies are employing predatory pricing and other unfair
practices against the independent lessee-~dealers to whom they supply gasoline and
other products. These allegations are occurring during a period when the nature of
retail gasoline marketing is undergoing significant changes. Preserving a market
niche for independent lessee-dealers in this changing environment has been a major
concern of the Legislature., Accordingly, Senate Resolution 1985-92 ¥reated a
Select Committee to investigate these allegations and to submit its findings and
recommendations to the Legislature. This legislation is largely a product of the
Select Committee's work.

The Select Committee's findings are reflected in the major components of
Engrossed Senate Bill No. 4620: (1) recognition and protection of lessee-dealers’
franchise rights, (2) prohibitions agsinst eertain unfair trade practices and provision
of legal remedies to address violations, (3) authorization for a study'by the Attorney
General to determine whether motor t‘uel refiner-suppliers are employing unfair
price discrimination between their owner-operated retail outlets and their
lessee-dealers in the wholesale price charged for fuel, and (4) prohibitions against
motor fuel refiner-suppliers unfairly discriminating in the wholesale price of fuel
charged to their motor-fuel retailers in the same five-mile marketing area.

Legisiative Building AS-13 e Olympia, Washington 88504 ¢ (206) 7536780 e (Scan) 234-6780




Eve]yn Barnes says that she always felt like a gnat who Gulf was % 7)02
t, ving to brush away; but felt that she’'d like to be a mosqiitowit.
a stmg Now after a momentus decision by the U.S. Court of
oeals, that Gulf violated her PMPA rights when it sold her station
to a jobber without offering it to her first . . . Evelyn Barnes is no

\ere mosquito, she’s a bee with a real big sting.
ﬁ-

Evelyn Barnes: The Buiterfly Who
Became aBee . . With a Sting

™\ velyn Barnes is a pretty red-
Eheaded, widowed, ex-school
teacher, who used to cry when
he had to deal with an irate
%y,5tomer in her service station.
However, when jobber Vernon
. wnderson called her at home where
-~ was doing her laundry one day in
/» 1985 and told her, “Lady, you're
working for me now” and that he
- vould soon tell her how she should
wwun his station, which he had just
bought from Gulf . .. she exploded.

Evelyn says, “1 was mad” and

. called her attorney Richard Bing who
swepresents the Virginia Gasoline and
Automouve Repair Association of

which she 1s a member.

Evelyn who is an extrovert but still
very much a lady, had every reason to
be mad. She felt betrayed by Gult

- who had promuised her the frst
s OPTI0N to buy the station which she
had run for six years.

Back in 1949, Evelyn and her
husband Frank had been transtered to

@ Tnangle, Virginia where Frank was
manager ot a local bank. He decided
to lease the station rom Gult in

= 1972

W Frank was a compulsive worker.

He worked a seven-day week

mornung to rught. One Sunday

morning in fuly, 1979, Frank had

been persuaded by Evelyn to stay
. home and take the famuly on a

cruc. It was his first Sunday off in a

w Year That morning 40-year old Frank
Barnes had a heart attack and died.

(Continued on pg. 47) {Top) Evel.yn Barnes enjoys waiting on customers. (Lower) Evelyn at her station.




thadt the nww (wne that the iobber had Every D«ul:r Now has g Stake q . 'i&“c lﬂcxnbcrs

wrtten Wit Wi proposaed new lease in Barnes ¥ Gulf

Anter the Fowrtn Circuit iendered
s upuon M Barnios attones SSDA 6 now urging hiancal :
went back 1o the [t Court to Gpputt ftom d_t&cn did allliatey o Allied Alterniat o D '
week & predimnany i tion what may be the most unpoitane Bal 'minadn o o)

- PMPA Cane ever, Barney v Gulf O

ek Gull Chesron and AR L VST sull Lt Assovration Fuane ol Servi e
Anderson to peonn ander the same This case hay didstic implications PR
terms ot the onginal nasichise The orescry dealer uuthe country I e

. [ P
wame udae who was andaioushy Opeatally important tor those & alet R
rretsed by the oo s areust Bas whose leases have teen seaggicd o Creatine fa
cotused tooaue the st e b mbber and whost statons were then [L IR PP A
Clamund that the Bamdslap * ot sold o g ohber witdiout thee deaier
wid the b wts G st 1 than tiat ICCIV LN 4 TR Ot ST tetusal 1o Porraots Pacenr s
ol Becsune of s Mis Barnes putchdse the properts L
b wonie back tothe Fourth et This s preaisels she ond i
sk 0 v Uhee oo i fess tald s PMPA attemypred by Chevion

(o - .\ P .

At U unbotland Farms Sl et g CocloonBect Mo
Cuse Now Hus National wbber i Memphis Tenn Sheil bavieam -
Sigrihicance the Puvibe Nogthwuest and vthicr Heoudvon e oo

Ihie caor Bas nos csumod '"‘"“'l‘ “""’” “"‘;“”;"”1" ol donn RYPRE

sateaal proportone and bas P et that g hl\ CAHLE R T Voo "
SULATOW I Ity ofb el i nvions R E RIS seteal Decatse i SRR TAN
VI e et dealer and s tranchicw: wds not lernunated o Flao bt o
maior ol company Hesides beung 4 Wy asviicd and ah snaient s A

Hol a4 b bon N
widely tead pubiishod cpiaon Vo

Tl Barnes case was angued betote
the boarth et B orthe st tane Doarohy i I
i binsany and o duly i beunh .

woitanta Jetad o splaan s
tebationshup o P8P ad state s

Phe doeciston and v ompican - e Lo ro

Hav e et vy o and the other kl."‘“'( ’" l\hh ”‘\" f‘"‘_‘l‘“”ﬁh“ JERTI

Dty s deeply that thes few i ems dibe st The e B

oo hallenge the Constitutoonaie, 1 Frarth Cateun hebd that an B

the Petrofewan Marketing Practioe FTIRIIUIE L R E s b Primngone U0 o

Aot aid have indicated that they thnt "" R N ) o

Wil el this aopoai sl e was 1 """‘”"‘_“"l"’m”‘”“” hette . L y

Hie U S SUPICRIe Lottt 11 Beee s ais ”‘““‘h"f woeenrt ',"”!“" bR Noviendo o Hove
fotnde that overbeanag ran o [T

1 PSMPA s deddared upconstitutienai
dealers would Lose all vt then
vabuable rights whach they cagnicd
thpough thewr hard fogslative sk
0 this decisiun, tue court
explicitly disaaved with the presious
decivions, which slowed ol

conduet coudd Constiture 4
ORI ITUL LM G Ol
Thav upsion bas the potenual o S
usjeit real lide uito PMPA 1o
woidld T oo orhier feaives ant
vontibute to the B~ cas

L T (T NS T S T
i AL

Companies (0 ircusvent dealersy’ nl'l "m( RVIVIVRITRTIY B TRITRENTE )} SRR oy
nghit w purchase their saanon ARV AiTian A :
propernes. (4 alse cvproash
eoediaed the one pr
NI A FU R ST CRTE L SUERNTRTRTA RNV IO ]
PMEN Thiv o 0 s naaias e e e e e e e e e e e e e
Pravitees that wor 0 b vhieet o
veonvmmically evivang oalony
Plan OW l\r\{)l)'LDl“\l FOCONTIURL T 1O THE EVEIYN BAERNES I
HUND

To Attend
SSDA’s 1987 A
Cor:vention ADDKESS:
in
Niﬂgdﬂl F‘I”s [TV S T N SN TR S RIS VY L SR T WPV TIE SOVITE ] LN
. Seind ton SYDV WM ez N e, Ve St Wbyt L




Cititud rem pg 1

He it hay wue with two Jhiddien,
Kich then 10 aid Roy 3 yeans old

Gulf Discouraged Her from
Trying to Run Stution

The Gull representative and the
lowad wbber who supplicd Guit TBA
o the Gult deadens Yernon Anderwon
vt o wee her the day atrer the
uneral The Gult rep tild ber that
LIy gt Vake uvel t‘\c stasion herwlt
would be a hard on her He sugestod
that she should let Andeoon the
abber take uver the stativn He gave
her o month to thak i over

Iy the meanune, she dbid davume
owneiship ot the statiun wid kept
thunkung that o she didint uy 1o run
the staticn herself, she'd alwavs
wandvr i she could have done it

Gull agreed to give Evelyn 4 tnal
nanchie which extended om
August, 1979=August. lynd

In that peniod, she learned the
busiiess and sccordung to Hank
Sprouse the station's meshaue, she
cnwiged trom beng & school wacher
who would hide bekund the pumps
tather than cunhont o« customer. ity
4 busueas womien. In 1980, Guli wld
het that her lease would not be
wnewed 2ecause the station was to
be sold. Evelyn ashed tor 4 prupeity
appraisal and said that she wanted to
buy the stacion. Lates she was 1old
hat Gult had changed s mund and
she was went 8 new lease and
bususeas conunued as usual Her
ledse wan rerewed agatn untld 1ves

When Evelyn took over the
busuicss. she had two employees to
pump gas. hetselt and Hank. Now
shie haa sux fudl e employees ad
lowr patt-tume One o the ressons ior
the sdditional help was the new
multler shop that shy becaded w open
L August ol 198 She Bad wondered
what she could Jo wir 3 detached
stUagE 1oUIM un the e
Evelyn, with Gull » perission
Jecided w convert 1wt 4 mutler
specialty shop Gult said 1t was ok o
%0 ahcad with the ungaovements
which she'd have o pay 1og

Gulf Approved Linprovements
Mude by Evelyn

Former dintnct managet Vince
Hruno allegedly told her that U and
when Gull sald the pretiaes she
would have e right of it wetusal
and that any money she put unto the

unptovements would eventually
revest o het anyway

Evelyn put 1 4 new clectng lut
which 1 weal tor muttler wurk.
buught an expensive pipe bender o
crate cuatoin tail pipes aad stonked
4 supply ul muitlers mJ{)nEs and set
up & swepatate operation. It has done
well

Repaus die unpottant to Tnangle
Gull, i lact 4 lazge wamount ot s
IEVENUS LOIMEY FTOIN 40 epaif wotk
Thete are nuw stativne witun 4 male
ol the location which s about 4 halt
mue trom the Quantico Manie base
waten and gasoluie sales wie lunited
Many of these stations however send
thear tough wbs to the station
hecause Hank Spiouse s about the
ondy mechaug aound who goes
regularly to the GM tramung school

One ul the big soutces ut ievenue
4t the station b the U-Haul business
and Evelyn proudly announced that
she did $4 000 worth of rentals last
week  Her o= mision s 137, The
station Juoes o nc{;lm.; Wy ganolui.
busuw s eathet 10 dons about 307, (1
e volume at ullservice where
poces wc sbout 20 cents 4 gallon
stuve the wli-serve island

Tuday the station s sinctly o
wighbuthuud station e once tned 1o
Uk rRase vulume by selling g line 4t
tive cents o gallun below cost with a
rent subsidy trom Gull) but only
gauncd 4 0 gallons o month

Vernon Anderson s 4 small obber
who supplies 35 stations O thew he
uwns about 25 Andenon was dlw
Gult's TBA whber and supplivd
stactly TBA to the direetly supplicd
Gulf stations wy the ared The wub
Jdealer felt he took advanitage ot thes
Caprive CUstoimict statuy

Sumetuniey Gull sent 2 valesiman
around with Anderson Une onee o !
Evelyn Barnes thet he wanted
$10,000 THA urder trom her or she
woudd have “dutficulty discussug Lot
Prassluse

TBA Sales Used as Lever un
Leuse Renew

Back 11 Sepeember ot ivad she
was told that i she wanted her feass
etlewed i two years she had betees
ket nd ot the laterstate battenes that
she stocked and buy Gult battenes
She did and found that the shell lue
of sune ot the new Gull batteries Lad
abrcady expued Today bvelvn Barnes
buys nothung rom Yernon Andetnon
except the gas wiuch he has supplied

bt wath sunee Gult now - hicvn o
withdiew tom the acs Huwever,
she pays about § cent per yalion
wiure {06 het regular leaded gas than
shie used 16 pay Chevion wnd up to )
cetity per gallon mure tor her saper
undeaded. This has nuwde her ‘
SHOGIBPCHTIVE aud v has it alangggy)
B 10000 alluns gt mosids i sales,

an 4 telt

New' Ledse i Tough

Mornon Andeison s s b o
stpulated severad thangs ot woid
ooty WOt URe tutuse o L b
Bartivs station One was that he
wanited w Change her addinonat ren
ton the muttler shop wineh she bt
wbudt o the uld wora e stand
pravivally from saraneh acber e
exprenisi and the other was e
walited o rental cars o
premsey d no schoot e,
Lvelyn's station has allowed ot
sehioul buses ot g tearty chanch
sohioul o park o the Targe statog 4o
wthe evenugs lnoncnan G o gas
up each day at her pumps Her caily
shindy starts the bus inotor at oo s
a3 cach muormeig L the donees ta
take them wut and they do no et
unul that evenung

Lvelyn bay had o ot ot wappon
Ho Bed CUstonIe s anee 1hey bod gy
Sut about her problems and many
had ttencd 1o cut up theu iedn
Catdn and weid themn back 10 hiovion
i protest of the teatmene thae
Evelva hos weaeved

Uneertamty and Legal Bills
die a Headache

Haer brgiest conoern has been the
Attty which s sccoinipalacd
BT sitation atnd the e thiat e
braw tneni bving on fantowed tne
siive she was due tobe cvoted on
Pebraadv Lol this veat

Susee the verdn t o the U8 S b
ot Coutt ot Appeads
Kchmomd the prossune has bees
covs butshe has stllpaed cba
PO i e gal fees v b oo e
ation She saysy We v
i ek e b e
vead

In the vaBtune Vet vnkoeon
Stdyy awady tiodn the station
GO Luntdct S The coane

bere i

el boo S
auadictun bvel nopasy s the sae i
i
that she did ber v the sation w A\W
sold Thue s ncatly $70600 0 iath e
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Automotive Trades of Montana
P.O. Box 1238, Helena, MT 59624 « Phone: 442-8409

/B BILL No. 475

NAME OF BILL: Gasoline Dealers Bill Of Rights
HIGHLIGHTS OF THE BILL:
A. Fair Competetion for Prohibition of Sale Of Franchise
a. A motor fuel refiner-supplier or motor fuel reseller may
not prohibit or unreasonably withhold its consent to any
sale of franchise to a third party without fairly compen-
sation.
B. Designétion of Successor In Interest
a. The interest of a motor-fuel retailer under the franchise is
personal property and devolves on thg death of the motor fuel
retailer to.a designated successor in interest of the retailer.
C. Right of First Refusal
a. A mofor fuel retailer has the right of first refusal to purchase
the real estate or improvements or both within 30 days prior to
the sale to any other buyer.
D. Motor Fuel Retailers Rights
a. No motor fuel refiner-supplier or motor fuel reseller may require
minimum sales volumes, alter any provision of the motor fuel
franchise or set or compel the retail price at which the retailer
.sells motor fuel to the public.
E. 1Incorporation 0f Motor Fuel Retailer Not Prohibifed
a. No motor fuel refiner-supplier or motor fuel reseller may prohibit
the transfer of the %ranchise to a cofporation in which the retailer

maintains controlling interest.



than the new rent that the 1obber had
written nto his proposed new lease.
After the Fourth Circuit rendered
its optruon, Mrs. Barnes’ attorney
went back to the District Court to
seek a preliminary injunction
requiring Gulf {Chevron! and
Anderson to perform under the same
terms of the original franchise. The
same judge, who was unanimously
reversed by the Fourth Circuit, has
refused to 1ssue the inunction.
claiming that the hardship to Gult
and the iobber was greater than that
to her. Because of this, Mrs. Barnes
has gone back to the Fourth Circuit
to seek to have this decision reversed.

Case Now Has National
Significance

This case has now assumed
national proportions and has far
outgrown its original dimensions
involving one small dealer and a
maijor ol company. Besides being a
widely read published opinion, it
went into detail to explain its
relationship to PMPA and state law.

The decision and its implications
have upset Chevron and the other
maijors so deeply that they now plan
to challenge the constitutionality of
the Petroleum Marketing Practices
Act, and have indicated that thev
will carry this appeal all the way to
the U.S. Supreme Court, if necessary.
If PMPA is declared unconstitutional,
dealers would lose all of their
valuable rights which they earned
through their hard legislative work.

In this decision, the court
explicitly disagreed with the previous
decisions, which allowed oil
companies to circumvent dealers’
right to purchase their station
properties. [t also expressly
recognized the concept of
“constructive terminaton” under
PMPA. This reters to the ranchisor
practices that will have the etfect of
economically evicting Jealers.

Plan Now
To Attend
SSDA’s 1987
Convention

in
Niagara Falls

Every Dealer Now has a Stake
in Barnes v. Gulf ’

SSDA is now urging financial
support from dealers and affiliates, for
what may be the most important
PMPA case ever, Barnes v. Gulf Oil,

This case has drastic implications
for every dealer in the country. It is
especially important for those dealers
whose leases have been assigned to a
jobber and whose stationis were then
sold to a jobber without the dealer
receiving a right of first refusal to
purchase the property.

This is precisely the end run
around PMPA attempted by Chevron
and Cumberland Farms, Shell and a
jobber in Memphis, Tenn., Shell in
the Pacific Northwest and other
maijors. Their arguments boil down
to a claim that the dealer never had a
night of first refusal because his
franchise was not terminated — it
was assigned and an assignment is
not a termination.

Thiie Barnes case was argued before
the Fourth Circuit for the first time
10 January, and in fuly the Fourth
Circuit rendered the opinion that
shocked the oil companies. The
Fourth Circuit held that an
assignment of a dealer’s lease from a
maior to a jobber could constitute a
constructive termination of the
franchise. The court further said. in a
footnote, that overbearing franchisor
conduct could constitute a
constructive termination.

This opinion has the potential to
inject real life into PMPA. If you
would like to join other dealers and
contribute to the Barnes case, please
till out coupon and mail with check

{any amount).

Associate Members

Allied Aftermarket Division
East Providence. RI

Association Financial Services,
) Inc.
Baltimore. MD \

Creative Logic
Weymouth. MA

Ferranti-Packard Electronics.
LTD
Ontario. CAN

Gelco Fleet Mgmt. Services
Eden Prairie. MN

Hamilton Test Systems
Windsor Locks, CT

MeM/MARS

Hackettstown, NJ

NAPA
Atlanta. GA

Patch Rubber Company
Roanoke Rapids. NC

Pepsi-Cola Cgmpany
White Plains, NY

Primrose Oil Company, Inc.
Dallas, TX

Reynolds & Reynolds
Dayton, OH -

Tradex LTD/Tuc-Tow
Nova Scotia, CAN

U-Haul International
Phoenix, AZ

Wivnn O1l Company
Fullerton. CA

CUT HERE

I WOULD LIKE TO CONTRIBUTE TO THE EVELYN BARNES DEFENSE

FUND

NAME:

ADDRESS:

Please make checks payable to: SSDA Legal Fund (Barnes) )
Send to: SSDA, 304 Pennsylvania Ave., SE, Washington, DC 20003 .
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-tising service charge is granted to the
-+ over and above any discount, rebate,

, or advertising service charge availa-

time of such transaction to said com-

~ respect 9f a sale of goods of like
. 'Y, and quantity; to sell, or contract
. rods in anylpart of the United States
. lower than those exacted by said
‘Isewhere in'the United States for the
nf destroying competition, or eliminat-
¢ apetitor in.such part of the United
. to sell, or contract to sell, goods at
bly low prices for the purpose of de-
competition or eliminating a competi-

§ -son violating any of the provisions of
;{)n shall, upon conviction thereof, be

more than $5,000 or imprisoned not
i one year, or both.

{1936. ch. 592, § 3, 49 Stat. 1528.)

CRrOSS REFERENCES

on on non-profit institutions from provi-
iis section, see section 13c of this title.

& wnor, offense punishable by imprisonment
- ing one year as, see section 1 of Title 18,
@ Criminal Procedure.

T1oN REFERRED TO IN OTHER SECTIONS
ion is referred to in title 10 section 7430:;

ition 1407; title 30 section 184; title 42 sec- -

Militle 49 section 10706

perative association: return of net earnings
Lrolus !

i 1 in this Act shall prevent a coopera-
@yiation from! returning to its members,
-s, or consumiers the whole, or any part
~et earnings or surplus resulting from
-~ operations, in proportion to their
. r sales fr‘om..to, or through the as-

-, 1936, ch. 592, § 4, 49 Stat. 1528.)

L REFERENCES IN TEXT

i referred to in text, is act June 19, 1936, ch.
:at. 1526, popularly known as the Robinson-
intidiscrimination Act and also as the Robin-
1 Price Disctimination Act, which enacted

@o!f this title.}For complete classification of
to the Code, jsee Short Title note set out
tion 13 of this title and Tables.

E Cnosé REFERENCES

NS on non-profit institutions from provi-
1is section, see section 13c of this title.

. 'TION REFERRED TO IN OTHER SECTIONS

¢
¢ .ion is referred to in title 10 section 7430;
wlion 1407; title 42 section 8235f; title 49 sec-

H

~mption of non-profit institutions from price
_nination provisions

% in the Aét approved June 19, 1936,
s the Robinson-Patman Antidiscrimina-
..shall apply’to purchases of their sup-
:sheir own use by schools, colleges, uni-
. public libraries, churches, hospitals,
ritable institutions not operated for

1938, ch. 283, 52 Stat. 446.)

TITLE 15—COMMERCE AND TRADE |

- a, 13b, and 21a of this title and amended.

Page 138

REFERENCES IN TEXT

The Act approved June 19, 1936, known as the Rob-
inson-Patman Antidiscrimination Act, referred to in
text, is act June 19, 1936, ch. 592, 48 Stat. 1526, which
enacted sections 13a, 13b, and 21a of this title and
amended section 13 of this title. For complete ciassifi.
cation of this Act to the Code, see Short Title note set
out under section 13 of this title and Tables.

§ 14, Sale, etc., on agreement not to use goods of com-
petitor

It shall be unlawful for any person engaged
in commerce, in the course of such commerce,
to lease or make a sale or contract for sale of
goods, wares, merchandise, machinery, supplies,
or other commodities, whether patented or un-
patented, for use, consumption, or resale within
the United States or any Territory thereof or
the District of Columbia or any insular posses-
sion or other place under the jurisdiction of the
United States, or fix a price charged therefor,
or discount from, or rebate upon, such price, on
the condition, agreement, or understanding
that the lessee or purchaser thereof shall not
use or deal in the goods, wares, merchandise,
machinery, supplies, or other commodities of a
competitor or competitors of the lessor or
seller, where the effect of such lease, sale, or
contract for sale or such condition, agreement,
or understanding may be to substantially lessen
competition or tend to create a monopoly in

- any line of commerce.

(Oct. 15, 1914, ch. 323, § 3, 38 Stat. 731.)

CROSs REFERENCES

Administrative authority to enforce compliance with
this section, see section 21 of this title.
Monopolizing trade, see section 2 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section Is referred to in sections 21, 26 of this
title. '

§ 15, Suits by persons injured

(a) Amount of recovery; prejudgment interest

Except as provided in subsection (b) of this
section, any person who shall be injured in his
business or property by reason of anything for-
bidden in the antitrust laws may sue therefor
in any district court of the United States in the
district in which the defendant resides or is
found or has an agent, without respect to the
amount in controversy, and shall recover three-
fold the damages by him sustained, and the
cost of suit, including a reasonable attorney’s
fee. The court may award under this section,
pursuant to a motion by such person promptly
made, simple interest on actual damages for the
period beginning on the date of service of such
person's pleading setting forth a claim under
the antitrust laws and ending on the date of
judgment, or for any shorter period therein, if

the court finds that the award of such interest =

for such period is just in the circumstances. In
determining whether an award of Interest
under this section for any period is just in the
circumstances, the court shall consider only—

5
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(1) whether such person or th
party, or either party’'s rgpresent:
motions or asserted claims or ¢
lacking in merit as to show t.hat st
representative acted intenthnall) -
or otherwise acted in bad fait”

(2) whether, in the coursew.r
volved, such person or t.hg opposi
either party’s representative, viol:
Y plicable rule, statute, or court orq

for sanctions for dilatory 'bghaw
wise providing for expedmous
4 and
- (3) whether such person or t
. party, or either party'§ represt
i gaged in conduct primarily for th
3 delaying the litigation or increas
4 thereof.
(b) Amount of damages payable to fore
instrumentalities of foreign states
; (1) Except as provided in paragr
S person who is a foreign state may
. under subsection (a) of this sectio:
in excess of the actual damages su
and the cost of suit, Including a r¢
ey's fee.
to(r;) {i’aragraph (1) shall not apply
state if— .
: (A) such foreign state wotlc
i under section 1605(aX2) of title
3 in a case in which the action is
B commercial dctivity, or an act, tt
3 ject matter of its claim under thi
. (B) such foreign state waives
'3 based upon or arising out of it
& foreign state, to any claims brou
B in the same action;
(C) such foreign state engage:
;' commercial activities; and
(D) such foreign state s

R: with respect to the comingtis
E:  the act, that is the subject matt

; under this section as a procurenr

itself or for another foreign stat

¢ (c) Definitions

3 R, For purposes of this section—
(1) the term “commercial ¢

have the meaning given it in s

of title 28, and .
(2) the term ““foreign state” s

meaning given it in section 1603

K (Oct. 15, 1914, ch. 323, § 4, 38 Stat.
P 1980, Pub. L. 96-349, § 4(axl), ¢
Dec. 29, 1982, Pub. L. 97-393, 96 S

REFERENCES IN TEXT

B The antitrust laws, referred to in st
. fined in section 12 of this title.

g ! CODIFICATION

!
' gection supersedes two former sir
' acted by act July 2, 1880, ch. 647, § 7‘.

Y- act Aug. 27, 1894, ch, 349, §77, 28 ¢
Bt which were restricted in operation

v act clited.

AMENDMENTS

B: 1982—~Subsec. (a). Pub. L.97-393 d
¥ provisions as subsec. (a), and in subs
k' nated, inserted “Except as provided
B of this section,” at the beginning.

. ”'ci
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Labor. Sections 9 and 21 to 25 of the act were repealed
by actrJune 25, 1948, ch. 645, §21, 62 Stat. 862, eff.
Sept. 1, 1948, and their provisions are now covercd by
sections 402, 660, 3285 and 3691 of Title 18, Crimes and
Criminal Procedure, except that former section 23 of
the act is obsolete and not now covered. Sections 17 to
19 of the act were repealed by act June 25, 1948, ch.
646, § 39, 62 Stat, 992, eff. Sept. 1, 1948, and their pro-
visions are now covered by rule 65 of the Federal
Rules of Civil Procedure, Title 28, Appendix, Judiciary
and Judicial Procedure. For complele classification of
this A¢t to the Code, see Tables.

CODIFICATION

Thei3d par. of subsec. (a) is also classified to section
53 of itle 29, Labor.

AMENDMENTS

197({—}’ub L. 94-435 designated existing provisions
as subbec. (a) and added subsec. (b).
¥
3 CRoOSS REFERENCES
Federal Aviation Act of 1958, antitrust exemption
under, see section 1384 of Title 49, Appendix, Trans-
portation.
Insyrance business, applicability of sections 12 to 27
to. sed section 1011 et seq. of this title,

CLAYTON AcT REFERRED TO IN OTHER SECTIONS

The Clayton Act [see References in Text note to
this spction] is referred to in sections 44, 1012, 1013,
3301, 3503 of this title; title T section 225; title 10 sec-
tion 7430 title 12 sections 1828, 1849, 3208; title 16 sec-
tion 2602; title 30 sections 184, 1413; title 33 sections
1331, 1502 title 40 section 488; title 42 sections 2135,
5417, 5909 6202, 82351, 9102: title 43 section 1770; title
45 sedtion 791: title 49 section 10706; title 50 App. sec-
tions 1941a, 2158.

,SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1291, 1311,
4002, 4021 of this title; title 19 sections 2033, 2561; title
28 section 1407; title 42 section 8775; title 46 section
885: title 49 sections 10706, 10708, 10934, 11110; title 49
App. sections 1301, 1384,

§ 13. Discrimination in price, services, or facilities

(a) l’i’ice: selection of customers

It shall be unlawful for any person engaged
in commerce, in the course of such commerce,
either directly or indirectly, to discriminate in
price between different purchasers of commod-
itlesiof like grade and quality, where either or
any iof the purchases involved in such discrimi-
nation are in commerce, where such commod.
fitles’ are sold for use, consumption, or resale
within the United States or any Territory
thereof or the District of Columbia or any insu-
lar possession or other place under the jurisdic-
tion‘of the United States, and where the effect
of such discrimination may be substantially to
lessén competition or tend to create a monopoly
in any line of commerce, or to injure, destroy,
or prevent competition with any person who
eitHer grants or knowingly receives the benefit
of such discrimination, or with customers of
elthier of them: Provided, That nothing herein
contained shall prevent differentials which
make only due allowance for differences in the
cost of manufacture, sale, or delivery resulting
from the differing methods or gquantities-in
which such commodities are to such purchasers
sold or delivered: Provided, however, That the
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Federal Trade Commission may, after due in-
vestigation and hearing to all interested parties,
fix and establish quantity limits, and revise the
same as it finds necessary, as to particular com-
modities or classes of commodities, where it
finds that available purchasers in greater quan-
tities are so few as to render differentials on ac-
count thereof unjustly discriminatory or pro-
motive of monopoly in any line of commerce;
and the foregoing shall then not be construed
to permit differentials based on differences in
quantities greater than those so fixed and es-
tablished: And provided further, That nothing
herein contained shall prevent persons engaged
in seiling goods, wares, or merchandise in com-
merce from selecting their own customers in
bona fide transactions and not in restraint of
trade: And provided further, That nothing
herein contained shall prevent price changes
from time to time where in response to chang-
ing conditions affecting the market for or the
marketability of the goods concerned, such as
but not limited to actual or imminent deteriora-
tion of perishable goods, obsolescence of sea-
sonal goods, distress sales under court process,
or sales in good faith in discontinuance of busi-
ness in the goods concerned.

(b) Burden of rebutting prima-facie case of discrimi-
nation

Upon proof being made, at any hearing on a
complaint under this section, that there has
been discrimination in price or services or faciH-
tles furnished, the burden of rebutting the
prima-facie case thus made by showing justifi-
cation shall be upon the person charged with a
violation of this section, and unless justification
shall be affirmatively shown, the Commission is
authorized to issue an order terminating the
discrimination: Provided, however, That noth-
ing herein contained shall prevent a seller re-
butting the prima-facie case thus made by
showing that his lower price or the furnishing
of services or facilities to any purchaser or pur-
chasers was made in good falth to meet an
equally low price of a competitor, or the serv-
ices or facilities furnished by a competitor.

(c) Payment or acceptance of commission, brokerage

" or other compensation

It shall be unlawful for any person engaged

in commerce, in the course of such commerce,
to pay or grant, or to receive or accept, any-

thing of value as a commission, brokerage, or -

other compensation, or any allowance or dis-
count in lieu thereof, except for services ren-
dered in connection with the sale or purchase
of goods, wares, or merchandise, either to the
other party to such transaction or to an agent,
representative, or other intermediary therein
where such intermediary is acting in fact for or
in behalf, or is subject to the direct or indirect
control, of any party to such transaction other
than the person by whom such compensation is
¢ 80 granted or paid.

(d) Payment for services or facilities for processing
or sale

It shall be unlawful for any person engaged
in commerce to pay or contact for the payment
of anything of value to or for the benefit of a
customer of such person in the course of such
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independent dealo=
battled ARCO in 33

8y Julle Penn. - . .
ReviewJournal - . , . -

The Nevada Gaiocline Retailers
Association made headlines in 1986
for its claims that the Atlantic Rich-
field Corp. is leading the ather major
oil companiss in the West on the
warpath ageinst thelr independent
dealers.

Jack Greco, spokesman for the as--
sociation, led the battle against the
oil companies which ba claimed were
trying to eliminate their m
the members of the NGRA. And, the
NGRA called for o divorcement law
to be enacted in the coming years
stats legislature which would m:n it
ilk for oil companies to operate on
‘th?‘lnuﬂ level, "'.:m -olhnln‘adn(

ny-operated convenience

stores wuch 3 ARCO's AM/PM Mind
Markets., Vi

.Brute that wasa't all, The NCGRA
sccused ARCO of attempting to mo-
nopolize the Las Vegas market with
a goal. of controlling prices st the
pumps. 3

Greco claimed hA;RGO and ;.ho od;;

oil companies have joined forces
:i:ive out the small] indepyndent sta-
tions.

ARCO spokesmen deny ths sccu-
sations and plan to the di-
vorcement bill. Ed Reilly, ARCO se-

Gasoline

Sunday, January 4, 1987 /Las

for vice president of marketing, said
.:RCO has only responding to
consumer dernands with its emphasis
on self-serve sta and AM/PMs.
Reilly said company opon}id

7/

w! owned of ARCO,
.'.'.‘"fu. to ; thess stations
without the vee

ARCO wasn't to_taking o

direction in 19886.

n-"l"hm of the major ofl com-
panies with cutlets fn Las Vegas are
following ARCO's and are plac-

Ang emphasis on AMf-serve pumpe

und convenience stores. The major
five ofl companies nted in Las
Vegas are ARCO, n, Exxeﬂ.
Texaco and Unocal.

ARCO spokesman said the ofl
©o are 4 wrong
S R e

for innpem)l‘:'. :n:'l‘i:a “and -re-
nding to t| b
.pf:Wo believe that’ people buy
gusoline because. of Iprice and prtu
alone,” Reilly said 1§ late October. -
ARCO began thé secent downward
trend in gusoline p: in February,
and was first major| oil company to
reflect the low pride of oll at the
pumps. Three yedrs ago ARCOD
Please see GASOLINE/7AA

Vegas Iovlowqoumnllﬂl

From 1AA -

dropped its credit card to lowsr the
price of gasoline by three cents and
Reilly said consumery responded to
ARCO's low prices by moving .the
comp:.ny from fourth place to ‘the
No. 1% A the :
Coast/ X9

currentt ‘18 petbent,
ahare of mc."u‘:"mhwm e

stations
Noveda p
Thers are now 49 ARCO brend sta-
tions in'the Las Vegas ares; 3700 nat
which are company-operated.. AU iy
ARCO has experienced: trement
dous growth in the Las Vogas ;
during the past two yeeiu. In 1004, 1t -
had only 10 local stations, ‘al) of « At
which ware operated by independent - -
dealers.. In- June 1984, six of .thoss
dealers .converted their ntaﬁuu&p,
AM/PM Min} Marksta, Within u'
year, there were 27 ARCO stations [
Las Vegas and in August 1988,
ARCO traded 27 of ita stations in
Mlinois for 18 Shell brand stations in
the West (15 of those were in Neva-
da).

Shell dealers in Las Veges were
given the choice of switching - to
ARCO or selling their station to
Shell 01l Co. for $50,000. Thres ac-
cepted Shell's offer, three signed on
with ARCO and the rest initiated o
lawauit against ARCO and Shell i
an attempt to stop the deal.

The lawsuit against Shell and
ARCO s stil) pending with the for.
mer Shell dealors seeking s jury trial,
And those former Shell dealers are
now active in NGRA and {ts fight for
divorcement bill and also & dealers’
bill of righta that would give deajers o
few more freedoms in dealing with
the oil companies. .

In early October, Southnng Nevada
gasoline retailers signed w to join
the NGRA for the first time during a

dealers’ meeting which was called to
examine the problem they were hav.
wvhhARCOmdthnothoroﬂ
companies. At that meeting Greco
osnoouraged those

bership

ARCO fought beck. In late Octo-

ber, ARCO officials flew two execu-
tives from its Southern California
hesdquarters to Las Vegas to tell
members of the media and. public

signing up for the story. Most
toloviai

. “Gneo nﬂm '&h‘u time

Mﬂ( ts | rt
N(rRA clalma,. 3o ke 0

“Wae'll also be making sure there s

& high level of public awareness and

showing the public what will happen

if the bill does not pass,” Greco said.
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Evelyn Barnes says that she always felt like a gnat who Gulf was
trying to brush away, but felt that she’d like to be a mosquito with
a sting. Now after a momentus decision by the U.S. Court of
Appeals, that Gulf violated her PMPA rights when it sold her staticg

' to a jobber without offering it to her first . . . Evelyn Barnes is no

mere mosquito, she’s a bee with a real big sting.

Evelyn Barnes: The Butierfly Who
Became aBee . . With a Sting

velyn Barnes is a pretty red-
Eheaded, widowed, ex-school

teacher, who used to cry when
she had to deal with an irate
customer in her service station.
However, when jobber Vernon
Anderson called her at home where
she was doing her laundry one day in
May, 1985 and told her, “Lady, you're
working for me now” and that he
would soon tell her how she should
run his station, which he had just
bought from Gulf . . . she exploded.

_Evelyn says, “I was mad” and

called her attorney Richard Bing who
represents the Virginia Gasoline and
Automotive Repair Association of
which she is a member.

Evelyn who is an extrovert but still
very much a lady, had every reason to
be mad. She felt betrayed by Gulf
who had promised her the first
option to buy the station which she
had run for six years.

Back in 1969, Evelyn and her
husband Frank had been transfered to
Triangle, Virginia where Frank was
manager of a local bank. He decided
to lease the station from Gulf in
1972.

Frank was a compulsive worker.
He worked a seven-day week
morning to night. One Sunday
morning in July, 1979, Frank had
been persuaded by Evelyn to stay
home and take the family on a
picnic. It was his first Sunday off in a
year. That morning 40-year old Frank
Barnes had a heart attack and died.

(Continued on pg. 47)
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(Top) Evelyn Barnes enjoys waiting on customers. (Lower) Evelyn at her station.



{Continued from pg. 12)

s He left his wife with two children,
Rich then 16 and Roy 4 years old.

Gulf Discouraged Her from
Trying to Run Station

The Gulf representative and the
* local jobber who supplied Gulf TBA
to the Gulf dealers, Vernon Anderson,
came to see her the day after the
funeral. The Gulf rep told her that
trying to take over the station herself
,  would be a hard on her. He suggested
that she should let Anderson, the
jobber, take over the station. He gave
her a month to think it over.
' In the meantime, she did assume
ownership of the station and kept
thinking that if she didn't try to run
the station herself, she’d always
wonder if she could have done it.
Gulf agreed to give Evelyn a trial
franchise which extended from
,  August, 1979—August, 1980.

In that period, she learned the
business and according to Hank
Sprouse the station’s mechanic, she

' emerged from being a school teacher-
who would hide behind the pumps
rather than confront a customer, into
a business women. In 1980, Gulf told

' her that her lease would not be

renewed because the station was to
be sold. Evelyn asked for a property
appraisal and said that she wanted to
buy the station. Later she was told
that Gulf had changed its mind and
she was sent a new lease and

. business continued as usual. Her
lease was renewed again until 1985.

When Evelyn took over the
business, she had two employees to

' pump gas, herself and Hank. Now
she has six full-time employees and
four part-time. One of the reasons for
the additional help was the new
muffler shop that she decided to open
in August of 1983. She had wondered
what she could do with a detached
storage room on the premises.
Evelyn, with Gulf’s permission,
decided to convert it into a muffler
specialty shop. Gulf said it was ok to
go ahead with the improvements,

-which she’d have to pay for.

Gulf Agproved Improvements
Made by Evelyn
Former district manager Vince

“Bruno allegedly told her, that if and
when Gulf sold the premises she

.

« would have the right of first refusal

and that any money she put into the

improvementswould eve+z rlly
revert to her anyway.

Evelyn put in a new elegri§ lift
which is ideal for muffler Yok,
bought an expensive pipe er to
create custom tail pipes ajd gocked
a supply of mufflers and and set
up a separate operation. Itee done
well.

Repairs are important to Triangle
Gaulf, in fact a large amount of its
revenue comes from its repair work.
There are nine stations within a mile
of the location, which is about a half
mile from the Quantico Marine base
gates and gasoline sales are limited.
Many of these stations however, send
their tough jobs to the station

‘because Hank Sprouse is about the

only mechanic around who goes
regularly to the GM training school.

One of the big sources of revenue
at the station is the U-Haul business
and Evelyn proudly announced that
she did $4,000 worth of rentals “last
week.” Her commission is 15%. The
station does not neglect its gasoline
business either. It does about 40% of
its volume at full-service where
prices are about 20 cents a gallon
above the self-serve island. ‘

Today the station is strictlya
neighborhood station. It once tried to
increase volume by selling gasoline at
five cents a gallon below cost, (with a
rent subsidy from Gulf) but only
gained 4,000 gallons a month.

Vernon Anderson is a small jobber
who supplies 35 stations. Of these he
owns agout 25. Anderson was also
Gulf’s TBA jobber and supplied
strictly TBA to the directly supplied
Gulf stations in the area. The Gulf
dealers felt he took advantage of their
captive-customer status.

Sometimes Gulf sent a salesman
around with Anderson. One once told
Evelyn Barnes that he wanted a
$10,000 TBA order from her or she
would have “difficulty discussing her
franchise.”

TBA Sales Used as Lever on
Lease Renewal

Back in September of 1983, she
was told that if she wanted her lease
renewed in two years, she had better
get rid of the Interstate batteries that
she stocked and buy Gulf batteries.
She did and found that the shelf-life
of some of the new Gulf batteries had
already expired. Today, Evelyn Barnes
buys nothing from Vernon Anderson
except the gas which he has supplied

her with since Gulf, now Chevron, e
withdrew from the area. However,

she pays about 5 cents per gallon

more for her regular leaded gas than

she used to pay Chevron and up to 11
cents per gallon more for her super
unleaded. This has made her
uncompetitive and she has lost abou
8-10,000 gallons per month in sales,

as a result.

New Lease is Tough

Vernon Anderson’s new lease offer
stipulated several things that would
seriously affect the future of Evelyn
Barnes’ station. One was that he
wanted to charge her additional rent
for the muffler shop which she had
rebuilt from the old storage shed
practically from scratch, (at her own
expense) and the other was he
wanted no rental cars on the
premises and no school buses.
Evelyn’s station has allowed four
school buses from a nearby church
school to park on the large station lot
in the evenings. In retyrn, all four gas
up each day at her pumps. Her early
shift starts the bus motors at 6:30
a.m. each morning for the drivers to
take them out and they do not return
until that evening.

Evelyn has had a lot of support
from her customers since they found
out about her problems and many
had offered to cut up their credit
cards and send them back to Chevron
in protest of the treatment that
Evelyn has received. ’

Uncertainty and Legal Bills
are a Headache

Her biggest concern has been the
uncertainty which has accompanied
her situation and the fact that she
has been living on borrowed time
since she was due to be evicted on
February 13 of this year.

Since the verdict in the U.S. Fourth
Circuit Court of Appeals in
Richmond, the pressure has been
less, but she has still paid close to
$40,000 in legal fees to keep her
station. She says, “We won’t be
spending much for Christmas this
y e ar‘ n N

In the meantime, Vernon Anderson
stays away from the station. There is
no contact. Since the court
injunction, Evelyn pays the same rer-

that she did before the station was
~ sold. This is nearly $700 2 month less

47



It could have happened to any dealer. You go to your sta}idn one
morning and find a local jobber scurrying about the prer
you are supplied directly by a major oil company, you

y business the jobber has at your station.

When Your Local Jobber Tells You He

Has Just Bought Your Station, You Dont'
Roll Over and Play Dead

e ourl dealer Jack Felts, found
hnnself in this situation in Apnl of
1985. Rather than roll over and play
dead, he decided to fight this
transaction and contacted his
attorney Jim Wyrsch.

Wyrsch went to Federal Court in
Kansas City in an effort to get an
injunction under PMPA preventing
the assignment of Felts’ franchise to
the jobber and the sale of Amoco’s
interests in the leased marketing
premises. The suit further sought a’
declaratory judgement to force
Amoco to offer Felts the right to
purchase his station.

An interesting twist in this case
was provided by the fact that Amoco
did not own the property, rather it

had a third-party lease. Nevertheless,

when a dealer is terminated or non-
renewed because of the sale of his
station, he is entitled to a right of
first refusal to purchase the
franchisor’s interest in the leased

y marketing premise. Because PMPA
requires the franchisor to sell all of
its interests, it does not matter that
the franchisor does not own the

property. PMPA simply requires the
sale to the dealer of whatever the
franchisor owns.

In Felts’ situation, Arnoco
attempted an end run around PMPA
which it had successfully tried in the
Iowa case of Aldrich vs. Amoco.
Amoco argued that its assignment of
Felts’ franchise to the jobber gave the
dealer no cause of action under
PMPA,

In its brief, Amoco contended that
the assignment and sale represented
“a change in Amoco’s distribution
system with which Felts had no
legitimate right to interfere.”

Amoco’s End-Run Around
PMPA . .. No Termination
Took Place

Amoco’s position was that Felts’
franchise had not been terminated,
rather it had been assigned. It further
stated that Felts had no right of first
refusal because the franchise
relationship, which PMPA defines as
the ongoing business relationship,
had not been non-renewed.

This was because a non-renewal of
a PMPA franchise relationship by
definition, must be preceded by a
termination of the specific franchise.
Because the franchise had been
assigned, not terminated, Amoco
argued that there was no non-renewal
as a matter of law; therefore, Felts
had no right of first refusal. In fact,

?

-
Amoco contended it was “business as
usual” at Felts’ station, and he was in
fact better off with the jobber becaus%
he had “two parties to look to for
performance.”

Dealers Had Never Won

Unfortunately, in several other
cases including McGee vs. Gulf
(Albama), Weatherford vs. Gulf
(Tennessee) and Aldrich vs. Amoco §
{Iowa), the courts bought the
“business as usual” argument and
dismissed the dealers claim. In fact, &
dealers had not won a case on the
assignment and sale issue when Felts
brought his case. -

Shortly after going to U.S. District &
Court, Felts’ attorney Jim Wyrsch
received an opinion which denied the
dealer's motion for a preliminary ®
injuction, but also denied Amoco’s
motion for a summary judgement
due to a factual question as to
whether the dealer supply contract
was assignment. Nevertheless, the
opinion made it clear that the district
court had bought the “business as
usual” argument, and went so far as &
to say that if Amoco clearly assigned
the dealer supply contract, it would
discuss the case. The court did not gy
rule on the declaratory judgement
count seeking the right of first
refusal.

With his client’s livlihood

{Continued on pg.j
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threatened, Wyrsch appealed the
denial of the preliminary injunction
in the Eigth Circuit Court of Appeals.
He also requested SSDA’s assistance
in the case, and requested that SSDA
file an amicus curare or friend of the
court brief.

SSDA Amicus Brief Sought to
Educate the Court

The threshold issue facing Wyrsch
and SSDA was getting past the
business as usual argument and
establishing that there had been a
constructive termination of Felts’
franchise. A further problem was
presented by the fact that the courts
had been uniformily hostile to the
concept of “constuctive termination.”

In its amicus brief by staff attorney
Jim Daskal, SSDA decided that the
court would need educating as to the
fundamentals of the gasoline
marketing industry. It was critical
that the court understood the
differences between direct and jobber
supply, and why a dealer would prefer
to deal directly with a major rather
than with a jobber. Many judges did
not even know what a jobber was.

It was further necessary to
extensively educate the court as to

.the legislative history of PMPA,

particularly as it regarded
assignments and sales of stations.
SSDA'’s research into the legislative
history brought out two critical

> ‘Cong:ess d:d not mtend to allow

assignments that would create
loopholes in PMPA.

SSDA contended that this is
precisely what would happen if the
court allowed the assignment to,
stand. It would create aloophole
which would allow oil companieh to

: desmythedealcts'nghttoﬁrst '

Amoco Opposed SSDA
Intervention

Amoco violently opposed SSDA’s

-.intervention in the case, and

demeaned SSDA arguments in the
brief.

. . » ! ..,,_j ‘5}. o) L i i .
 of Relts’ franchise snd ordered the

. / =3
In its brief, Amoco stated that, “the
courts should not succumb to the
SSDA'’s attempts to lobby the court
into amending PMPA without the
intervention of Congress.” Amoco -
further stated that, “SSDA’s
arguments concedes sub silent "
[without actually saying it that -
Amoco’s position is the one dictated
by the express language of PMPA,; it
asks, in effect, that the court lighten
its lobbying burden by amending the
statute without the inconvenience or
delay in having Congress do so, as
the Constitution requires.”

Oral argument occurred on January
17, 1986 in St. Louis with SSDA’s
Daskal and attorney Wyrsch both .
Izzcmcmatmg.sOnlythme weeks latet, !

parties be returned to the status quo
that existed prior to the assignment
and sale. In other words, Amoco was
forced to buy back its interests in the
property and resume direct supply of
Felts several months after the
transaction occurred.

Unfortunately, because the district -/
court had not ruled on the motion for
a declaratory judgement declaring
Felts right to purchase the property,
the Eighth Circuit could not
specifically order it.

Amoco Settled With Felts to
Cut Losses

To avoid a total rout, Amoco
settled with Felts, allowing him to
remain in the station and paying l'mn
substantial damages.

Felts vs. Amoco nevertheless
remains a landmark decision. First, it
represented the first time a federal
appeals court had recognized
constructive termination under
PMPA. Secondly, it was the first
dealer victory on the issue of whether
an assignment can be used to
circumvent the dealer right of first
re .
The Felts precedent will prove very
important to dealers across the
country, particularly those affected by
the Chevron-Cumberland Farms, and

- other other large scale efforts to

subvert the dealer right of first

re
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| - - - - by James Carroll, Attorney-At-Law
TS Ll T I I T T.TI.oTiZ

“consignment” basis still does not give
that supplier the right to control the
dealer’s price. Sun Oil Co. v Federal
Trade Commission (1965) 350 F. 2d
624. The U.S, Supreme Court has

lair Refining Corporation and Mobil
Corporation. It should be noted that
jhe Hemsley v Mobil suit, the former
ges representative has specifically
pged that Mobil attempted to force

_Hemsley
- suit

_contains
lessons
for dealers

James Carroll practices law in
Anaheim, California. His three-attorney
firm specializes in petroleum
¥ ' marketing and acts as general
counsel for the Southern California
Service Station Association and
legislative consultant to the California
Service Station Council. Mr. Carroll
represented the plaintiff in the
landmark case of Tameny v Atlantic
Richfield Co., on which the following
article is based. His office may be
contacted by wiiting to: 2301 West
Lincoln Avenus, Suite 130, Anaheim,
di’,‘alifomia 92801, or by calling (714)
776-4318.

he wrongful termination of
employment suit filed against Mobil
Oil Corporation in Southem California
by former sales representative Karl
; Hemsley (for details, see this issue,
page 18) contains some lmportant )

’ sugmflcance of Hemsley’s charges that
Mobil systematically controlsv dealer

basic federal antitrust law—The

. Sherman Act (15 U.S.C. §1) forbids

3 price-fixing. It has been established for
more than 20 years that an oil
company may not use any formof

. economic coercion to control a service

¥ station dealer's retail price. Simpson v
Union Oil Co. (1964) 377 U.S.13. Itis

#3Is0 well-settled that the fact that the
supplier provides the product on a

.majors are permanently forbidden from

further declared that schemes to fix
maximum prices (which is what
Hemsley has accused Mobil of)
violates the antitrust laws. Albrecht v
The Herald Co. (1968) 390 U.S. 145,
Special federal court decree
applicable to eight of the majors: A
1971 federal court decree in the case of
United States v The American Oil Co.,
et al, (D.N.J. 1971 NO. 360-65) further
strengthens the legal right of dealers of
eight of the major oil companies to
determine their own prices. Under
Section Vi of that decree, the following

using any coercion against dealers to
affect retail pricing: The American Oil
Co., Atlantic Richfield Co., Cities
Service Oil Co., Cities Service
Company, Gulf Oil Corporation,
Humbie Oli & Refining Company,

¥im to violate the terms of his decree.

Petroleum Marketing Practices

1Cg
the Act. The courts have further ruled,
however, that even if a supplier has
technical grounds for franchise
cancellation, the dealer can oppose
the company's action on the grounds
that it has unfairly singled him out for
retaliatory or discriminatory
termination. Gilderhus v Amoco (1979)
470 F.Supp. 1302; Crown Central _
Petroleum v Waldman (1981) 515 *
F.Supp. 477; DiNapoli v Exxon (1982)
549 F.Supp. 449; Thompson v Kerr

(continued on page 17)

‘‘We stopped doing engines and
transmission work because there wasn't
enough money in it for the trouble. We do
a'$140 dual exhaust job in an hour.

Our average ticket is around $84, and
we do 10-12 jobs per day and the profit per
job is a lot better than brakes or align-
ment. We're not even in the yellow pages
and business is booming!

Bending your own pipes from straight
tubing, and using the Mufflerman Mig-
Welder to reduce fire risk and labor costs,
along with a broad coverage mutfler line
can make you 80-85% GROSS PROFIT.

Where the hell can you get a muffler
and pipe put on for less than $40? =

Being trained by experienced and suc-
cessful mumershop owners was a big
heip to us!”

“WE DO EXHAUST WORK QUICKER AND CHEAPER
WITH MORE PROFIT”

Atlanta Businessman Jimmy Crawford Tells Why He Recommends
Masterbend To Any Auto Repair Shop Owner.

An investment of $285 per month and
100 sq. ft. of floor space will produce a
$40,000 volume on only 2 jobs a day.

GET THE MASTERBEND
iy -

Cali (a04) 4240053 ADVANTAGE
MAIL COUPON FOR FREE FACTS

N ES Gl
NAME
FIRM TITLE
STREET city
STATE Z\P

TELEPHONE ( )

I MASTERBEND  +o'soxxos’
m“. Kennesaw, Ga. 30144

h—:——-J

More Info? Circle 5, Pg. 51
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v

legal corner
(continued from page 15)

McGee (1981) 660 F.2d 1380; Pearman
v Texaco (1980) 480 F.Supp. 767,
Munno v Amoco (1980) 488 FSupp

MR R Ry, m«
usually théthre of franchise
termination’of nonrenewal As we have
previously-emphasized in these pages,
it appears that in most cases it is the
threat of such action that is used to
affect the dealer's pricing decisions. If
a franchisor wants to make good on
such a threat, it will have to come up
with a technical pretext for franchise
cancellation under the Petroleum
Marketing Practices Act. As discussed
above, the dealer has the right to
challenge such action by introducing
evidence that the company is really
motivated by an intent to retaliate
against him for exercising his right to
set his own prices. However, any such
evidence must be as specific as
possible. Most dealers who getinto a
serious dispute with a supplier do feel
that they have been singled out for
discriminatory action. However, it is not
enough for the dealer to try to prove
that he has a personality conflict with
company personnel. Rather, he must
be able to show that the franchisor is
primarily motivated by its intent to
control his retail prices through the use
of coercion.

Evidence of price fixing can take
many forms, including but not limited
to: (1) The dealer's testimony that he
was threatened with economic
retaliation if he did not lower his price.
Such testimony should include the
name of the company employe
involved, the date and place of the
conversation, and an indication of what
was said; (2) The dealer’s diary or
notes of such conversation made right
after such conversations; (3) Copies of
handwritten, typed or printed
“suggested” prices from company
personnel; (4) The testimony of other
dealers that the company has similarly
threatened them; and (5) Testimony
and documents from former employes
of the supplier showing that the -
company has a policy of controllmg
dealer prices.

Recommended procedures: Any .
dealer who encounters serious
probiems with supplier-attempts to

want to consider the followmg
suggested steps:

1. Diary express of implied
threats: Dealers should make a
careful written record of any supplier's
efforts to force them to cut retail prices.
The diary should include the names
and positions of the oil company
personnel involved, the date, time and
place of the conversations, what was
said, the names, addresses and phone
numbers of any witnesses, and any
details about the specific price cuts the
supplier wanted. The dealer should
also make notes of any significant

" circumstances which might tend to

show that a “suggestion” was really an
implied threat. For example, in some
cases, the very frequency of visits to
the station by a sales rep to “suggest’
prices can imply that more than a
“suggestion” was being made. Such
records can be very useful in any
actual or potential dispute situation.

2. Federal court decree: If you are

- adealer of one of the eight majors

subject to the federal court decree
discussed above, make sure that your
attorney obtains a copy of the decree
from the New Jersey federal court.

3. Save documents: Be sure to
save any documents or writings that
tend to support your claim that the
company attempted to control your
prices or took retaliatory action against
you. Such documents could include
written “suggested” prices, improper or
inaccurate default notices and the like.

4. Present and former sales reps:
Most of the majors are still in the
process of cutting back marketing
departments. The documents filed with

the court in Hemsley v Mobil indicate

that there is a possibility that in some
cases, former sales reps may have
evidence in their possession which
might tend to support the dealer’s
case. Therefore, it would be a good
idea to the extent possible to keep
track of any marketing employes who
leave the company. Furthermors, you
should be sure that your rep has a
copy of this column which appeared in
the September, 1984 issue of SSM.
The column discusses the rights of
company employes to refuse to break
the law.

control his retail prices may therefore

Each of our four Petroleum
eting Magazines

nce — for specific
reasons. Each delhvers
editorial tailored to its
market, Only the Hunter
Energy Network’s NPN
Factbook provides the
market research to back-
up this coverage. Contact
your nearest Hunter sales
representative for more
information on these high
quality publications and
our favorable combined
frequency rates.
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STATE OF WASHINGTON

OFFICE OF TV GOVERNOR ‘ . -

OLYMPIA
985040413

BOOTH GARDNER
GOVERNOR

April 4, 1986
+

To the Honorable, the Senate
of the State of Washington

Ladies and Gentlemen:

[ am returning herewith, without my approval as to sections 1(4), 1(7) in part, 2 and
16, Engrossed Senate Bill 4620, entitled:

"AN ACT Relating to retail trading practices in the sale of motor vehicle fuels."

This legislation creates a separate franchise law that regulates the business
relationship between motor fuel refiner-suppliers and motor fuel retailers.

The Legislature has devoted substantial time and effort to examining allegations
that the major oil companies are employing predatory pricing and other unfair
practices against the independent lessee-dealers to whom they supply gasoline and
other products. These allegations are occwrring during a period when the nature of
retail gasoline marketing is undergoing significant changes. Preserving a market
niche for independent lessee-dealers in this changing environment has been a major
concern of the Legislature. Accordingly, Senate Resolution 1985-92 ¥reated a
Select Committee to investigate these allegations and to submit its findings and
recommendations to the Legislature. This legislation is largely a product of the
Select Committee's work.

The Select Committee's findings are reflected in the major components of
Engrossed Senate Bill No. 4620: (1) recognition and protection of lessee-dealers’
franchise rights, (2) prohibitions against certain unfair trade practices and provision
of legal remedies to address violations, (3) authorization for a study'by the Attorney
General to determine whether motor fuel refiner-suppliers are employing unfair
price discrimination between their owner-operated retail outlets and their
lessee-dealers in the wholesale price charged for fuel, and (4) prohibitions against
motor fuel refiner-suppliers unfairly discriminating in the wholesale price of fuel
charged to their motor-fuel retailers in the same five-mile marketing area.

Legisiative Building AS-13 e Olympia, Washington 98504 o (206) 7536780 ¢ (Scan) 234-6780



To the Honorable, the Senate

. of the State of Washington
April §, 1986
Page 2

I

[ have carefully considered all of these elements, and I support essentially all but those
provisions relating to refiner-supplier price discrimination against lessee-dealers in the
same marketing area, as contained in section 2 of the legislation. While I can appreciate
this as a thoughtful attempt to establish a way to address alleged unfair pricing practices, [
am not convinced that section 2 is a workable means for ensuring a competitive gasoline
market that protects the lessee-dealers or benefits the consumers.

Therefrn~_} am vetoing section 2, as well as section 1(4) which defines the "marketing
-1 soziicable to section 2, and a portion of section 1(7) that exempts certain "motor fuel
ceninei-scppliers” from the jurisdiction of this legislation.

ir addition, since no administrative remedies are provided in this legislation, | am also
vetoing section 16 which is an unneeded reference to the Administrative Procedure Act.

I will be awaiting the results of the Attorney General's investigation of alleged unfair
wholesale price discrimination employed by refiner-suppliers between their
owner-operated stations and their independent lessee-dealers. This effort is to be
completed by December 1, 1986. The civil investigative demand powers of the Atterney
General should be effective in evaluating these alleged practices, which were the genesis
of the Legislature’'s concern but which they were unable to document. Until these results
are ava.able, the legislation as approved should provide substantial protection for the
investm=nts and franchise rights of lessee-dealers.

With the exception of sections 1(4), 1(7) in part, 2 and 16, Engrossed Senate Bill 4620 is
approved..

Respectfully submitted,

tld

Booth Gardner
Governor
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ESB 4626 - H FLR AMD 859
By Representatives Braddock and B. Williams

(ED. NOTE: Sections or portions of the bill later vetoed by the
governor are indicated.)

NEW SECTION. SEC. 1. Unless the context clearly requircs
o;lherw:u. the definitions in this section apply thron; out this
chapter,

(1) "Advertisement” means any written nnled communication
or any communication by means of neordeJ telephone meungu or
spoken on radio, ion, or similar

published in connection with an offer or sale of a l‘r-nchue

(2) “Affiliate means any person, firm, or corparation who controls

or is controlled Ill motor fuel refiner-supplisr, and includes any

idiary or in which the motor fuel uel refiner-
supplier, and Imludel any lubudury or llﬁluud euponlwn in
which the motor fuel
agents, or employees hoid or control more than tmly-ﬁve perum of
the voting shares.

{3} "“Community interest” means & continuing (inancial interast
be(wenhe _refinet-supplier and mot orl‘ueluulhrmthe

Tr
T

\)u-oub(m)

(3) “Motor fuel® means gasoling or diceet fuct of a typc distributed
for use in self- iled motor vehicles and includes gasohol.
| franchise” Illllll any of:l mm contract, either

between
rvm:hllulw\otfnlmnhh
rademark o

'ween 3 motor fusl refiner-supplier
under which the m;l- is pmnmed w0 o&u’y

jog bn the ofm
% the retail sate of motor fue! under & tradersark
by the motor fuel refiner-supplier suppliod by the

A mlhr' means any persos, firm, or
corporation, including .ﬂ c‘:n:l mh- l&mo-. firm, or e ration;
, or distribution :hmgh retail outlets
Vrdvad G}G'V
(8) “Motor {uet retailer* means & person, firm, or

corporation
resells motor fuel entirely at one or more retail molor fuel outlets .
pursuant to & motor fi

motor fuel for

‘——!“

State of Washington

DEALERS
BILL OF RIGHTS

(Brought to you by The A.U.T.O. Bulletin)

1 so specify t
The motar ignated i

in interest temporarily in the doy-(oday operation to insure continued
aperation of the servics station.,

his....... day of ... 19..."
= yqf

“shall sasist the desi iwocessor

W SECTION. See. 6. Notwitl

the terms ofuy motor
l'ud tnnﬂ-. the motor fuel right of

firm

NI:W SICTION. Set. 7. Nonmhnudlu the terms of:ny motor

{ranchise, no motor fuel refiner-supplier may:
ulgl)vmuv:wm":‘:mdu:m un| ‘-u-'
refiner-eu, proves that its to the motor retailer has

- been Tow 10 snable mufu]mﬂ-mﬂylo
meet the mandstory minimum:

altsration d.n:{ provision of the motor rud (ranchise during its
thout mutual consent of the motor fuel retailer;
(3) laterfere with any motor fuel retailer's right to of .
cwmduuymuerorwj«nubtuhhmnﬁwu.

e vty oty 0 ST ek

NIW SECTION. Sec. 8. It is unlawful for any person i

(9) “Offer or offer 10 seft* | every uoﬂ-mdupa-
M orhlohcnnum of an offer to buy a franchise or an interest in a
nchise.

(10) “Person” means a natural person, ©o!
trun. or other en g‘:nd in the case of an entity, U mclude say
olher entity which & majority interest in such an entit

ectively controls such other entity as well &3 the indi ual officers,
dlreelon and other persons in act of control of the activities of ucll
such entity.
(1) 'Pnee means the net p price, after for
bate, di services or facilities

ration, partaership,

furnished, or other such adjustment.

(12) "Pubdlish® means pnbhc-ly to issue or circulate by newspa bﬁr

mail, radio, or television or otherwise to disseminate to the pu

(IJ) “Retail motor fuel outlet” means any location where motor fuel
is dumbuw for other than resale.

14} “Sale or sell” includes every contract of sale, contract 10 sell. or
disposition of a franchise.
15) “Trademark” means any

or other identifying symbol or name.

NEW SECTION. SEC. 2.

o)
v

NEW SECTION. Sec. ). Notwithstanding the terms of any mator
fuel franchise, a motor fuel refiner-supplier shail nat absolutely
prohibit or unreasonably withhoid its consent to any sale, assignment,
or other transfer of the mator fuel franchise by a motor fuel retailer
to a third party withoul fairly compensating the motor fuel retailer
foc the fair market vatue, at the time of expiration of the iranchise. of
the motor fust retailer’s inventory, supplies, equipment, and
furnishings purchased from the motor fuel refiner-supplicr. and good
will, exclusive of personatized materials which have no value to the
motor fuel refiner-supplier, and inventory, suppiies, equipment. and
furnishings not reasonably required in the conduct of the franchise
business. A motor fuel refiner-supplier may offset against amounts
owed to a motor fuel retailer un&r this section any amountis owed by
the motor fuel retailer :o the motor fuel refiner-suppher.

NEW SECTION. s-:. 4. Notwithstanding the terms of any motor
fuel franchiss, no motor fuel refiner-su, may ibit or prevent
the sale, assi at, or other transfer of the motor fusl franchise to &
corporation in which the motor fuel retailer has an maintains a
comrolhu interest if the motor fuel retailer oﬂm in writine

to of the under the
“notor fuel franchise.

d

k, trade name, service mark,

; Nt'l SECTION. Sec. 8. Notwithstanding the terms of any motor
retailer uader wuch an
and shall deviive on
successer in

el franchise, the interest of & motor fuel

o _ﬂ wtﬁiqn, of any motoc ?ul

(1) To sell or offer to sell & ‘motor fuel franchise in this sate by
means of any written or orsl communication which includes an untrue
statement of a material fact or omits to state & material fact necessary
in order to make the statements in light of the circumstances
under which they were made not misiesdi

) To employ any device, schez.e, or artifice 1o defraud.

(3 To engage in any act, practice, or course of business which
operates or would operate as a fraud or deceit upon any person.

Approved March 7, 1986

NEW SECTION. See. 9. Without limiting the other provisions of
this chapter, the following specific rights and prohibitions shall govern
the relation between the motof fuel refiner-supplier and the motor

‘uel retailers:
(1) The parties shall deal with each other in good faith.
(2) For the purposes of this chapter and without limiting its general
pplication, it shail be an unfair or decePuve act or Prucmz or an
'\ air method of and d a vio!
w. this chapter for (ny r800 0

(a) Require a motor fuel retailer to Purchue or lease goods or
services of the motor fuel or from app d sources of
supply uniess and to the extent that the motor fuel refiner-supplier
satisfies the durden of proving that such restrictive purchasin;
agreements are reasonably necessary for a lawful purpose justified on
business grounds, snd do not affect
PROVIDED: That this provision shall not apply to the Illl(lll
inventory of the motor fuel franchise. In determining whethe
requirement to purchase or lease goods ot services commum an
unfair or deceptive act or Encnce or an unfair method of competition
the courts shall be guided by the decisions of the counts of the United
States interpreting and applying the anti-trust iaws of the United
States.

(b) Discriminate between motor fuel retailers in lhe chnr.n offered
or made for royalties, goods, services, Is,

defendant proves that the plaintiff knew the facts concerning the
untruth or omission o that the defendant cxercised reasonable care
id not know of if he had exercised reasonable care would not

have known of thie untruth or omission.

{2) The suit authorized under subsection (1) of this section ma
be Mougn to-recover the actual damages sustained by the phmuﬂ‘
PROVIDED, That the prevailing party may in the discretion of the
court recover the coats of said action including a reasonable
attorneys’ fee. -

(3) Any person who becomes liable 1o make payments under this
section may recover contributions as in cases or contracts from any
perwm who, if sued nepululy would have been liable to make the

(0) A *Iﬂll mt, onlu or decroe heretofore or hereafier
against & person in any civil, criminal, or administrative
q_rmn. under the United State anti-trust laws, under the Federal
firi rade Commission Al“ or this chapter ;:ultl,be regarded as evidence
' sach persons in any action brought by any party against such
relm \miu subsection 'wély of this section uylo ;yll:n&n'\:rhuch said

an'estoppel between the parties thersto,
NI\VSI‘.CTIQN.IR.H The pendency of any dwﬂ.erlm&u&
oudm’ against a person brw'ht by the fdcnl or
raments or any of their u:ncha under the anti-

Nl'llﬁ10ﬂ.§u.lz.wwlwlmihrthohimumh
iness by the commussion of any act prohibited by the
: nywproh: Mbythhehnwr.armmhd
rothilel 4. beonuse of bis or ber refusal Mwlmpnul
this chapeer br'-l ivil action i Pt gi‘h o
may & civi in superior Sourt
the actual damages sustained by him or

s

SECTION. Sectien 13. (1) The aty ‘mns bring
h'ni-uuuhm-(p)imen: muwm-h’ “
" prevent the doing of any act herein prohi mmuduﬁuhn

. wnlewlul, The party may in the the court ”
.Mom'llnmd' action includi bl  fee.:
{2) Nothing in this chapter limits the of the stase.to punish

any person {or any conduct which constitutes a crime by statute or at
mon law.

* veire PRI T e Wi g

10N. s«. M. ln my proeeadin’ under this chmtr the

it. Any
person acquiring 8 motoi el fnnchne at the
time of eatering into a motor fusl franchise or other agreement to
waive compliance with any provision of this chapter ot any rule or
order hereunder is void.

NEW SECTION. Sec. 18. The provisions of this chapter apply to
any motar fuel franchise or contract entered into or
after the effective date of this act beween a motor fuel refiner-
supplier and a motor fuel retailer.

NEW SECTION. Sec. 16. WM A) ba,w

NEW SECTION. Sec. 17. lt s the intent of the Iqulnure that this
chapter be interpreted consistent with chapter19.100 RCW.

NEW SECTION. Se¢. 18. This chapter shall be liberally construed
to its beneficial .

NEW SECTION. Sec. 19. This chlpter shall be known as the
*Gasoline Dealer Bill of Rights Act.”

NEW SECTION. Sec. 28. The Washington state attarney general
shall conduct a study to determine whether motor fuel refiner-
suppliers are injuring competition from motor fuel rewilers, by
charging retailers that sell products under their trademark, prices for
motor fuel which equal or exceed the prices charged for motor fuel in
the same geographic market (o retail customers at retail motor fucl
outlets operated by company personnel, a subsidiary compan~,
cmmissioned or contract agents. The attorney generai shall repon hts
findings and recommendations to the legislature by December 1, 1956
Periodic reports shall be submitted to the legislative transportation
committee. For the rurposes of this study, the aitorney generalis
authorized to use all of the civii investigative demand powers
enumerated in RCW 19.86.110, subject to the procedures and
requirements specified in RCW 19.86.110: PROVIDED, That
disclosure of documentary material, answers to written
interrogatories, or transcripts of oral testimony produced pursuant to
& demand, or the contents thereof, to members of the legislature and
legislative staff shali not require a court order uniess the documentary
material, answers to written intcrrogatories. or transcripts of oral
testimony are identified at'the time they are furnished as containing
trade secrets. When seeking a court order allowing disciosure of
mterial containing trade secrets, the attorney general shall give
reasonable notice of such proceeding to the party furnishing the

services, or in any other business deating, unless lnd to the extent h

that the motor fuel refiner-suj satistics the proving
that any classification of or d! ination between motor fuel
mnm-mubh is based on motor fuel franchises granted at

matsrially di od
related lomhdnﬂemu in time or on othu roper and justifiable
ag the of this . and 8 not

(c'E.’fn.m moﬂ«xouﬂtonmrfudﬂ:mhruypmmw

' f:dmr:t:lubr u-:tk 10 & reloase, assignment,
Require w [
- ion, or “orvhié relieve any person from liability
imposed By this chapter.

a motor (uel franchies in o0 of “-:;“l:.u'r“
water of mater

w.h. F for caueed thereby r-&'nnhﬂd
»

NEW SECTION. Sec. 21. To carry out this act, the sum of foﬂy-
mu thmnd dollars, or as much thereof as may be necessary, is
ted to the office of attorney general rrom the motor vehicle
fund the bieanium ending June 30, 1987,

NEW SECTION. Sec. 22. If uny provision of this act or its
application (o any person or circumstance is held invalid, the
remai of the act or the application of the provision to other
persons o circurnetances is not affected,

NEW SECTION. Sec. 23. Sections | thrcml.h 19 of this sct shali
constitute & pew chapier l- ‘ﬂlk 19 RCW.

N“mﬂ.ku I)S.aunumlnd 21 sre necessary for
the lmmediate preservation of the public peace, health, and saiety, the
[ of the state ment and k’ sxisting public institutions
m“s-u-"' f“m"ghn and 23 of thi shall take effoct

. , this act ¢ eff
Juns 30. 1986.° ‘L *




BOARD OF NURSING
DEPARTMENT OF COMMERCE
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1424 9TH AVENUE

T OF MONTANA

(406) 444-4279

To: Representative Les Kitselman, Chairman
and Members of the Business And Labor Committee

Date: February 9, 1987

PROPOSED AMENDMENT TO HB 541:

Amend page 4, line 10 by:
inserting a period after the word "board",
striking the word "and", inserting the words
"Applicants must be" before the words "certified
by the American Nurses", and capitalizing "N" in
nurses’' and "A" in association, so that the line

reads "of the board. -ard APPLICANTS MUST BE

certified by the American Nurses' Association"

“AN EQUAL OPPORTUNITY EMPLOYER"

HELENA, MONTANA 598620-0407



DEPARTMENT OF COMMERCE

1424 9TH AVENUE

(406) 444-4273 HIZILENA, MONTANA 59620-0407

. —— STATE OF MONTANA

To: Representative Les Kitselman, Chairman
and Members of the Business And Labor Committee

Date: February 9, 1987

Subject: Testimony on House Bill 541

I am Margaret Barkley, President of the Montana Board of Nursing

and I am here on behalf of the Board to speak in support of H.B. 541. ..

S RRA e £ FS -2, w Bl

The Board of Nursing exists to regulate the practice of nursing
for the purpose of protecting the public. The Board has a long standing
1 committment to insure that it continue to meet the responsibility for
the public's health, safety and welfare. It is, therefore, necessary to
amend the Nursing Statute from time to time to keep it current with

changes in health care or other laws and to assure that the language

[ rirthe 4 Boeler's i A

be clear and easily interpreted.

HB 541 calls for staggering of terms for all Board Members. -

Section 2-15-844, (4), MCA. The registered nurse and licensed practical

nurse members, for the most part, historically have had and continue

to have terms of office which have been overlapping within their
respective groups. This staggering of terms meets the requirements of

the current 2-15-1844, (4), MCA. Such a plan has resulted in continuity

of members and therefore carry over of historical background of Board of
Nursing activities. Howevér, the situation is different for the two (2)

public members. In 1981, the revised Nursing Practice Act called for

. mamaqvgf)

“AN EQUAL OPPORTUNITY EMPLOYER"
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two public members, in addition to the four registered nurse and three licensed

practical nurse members. The Public Membérs were appointed the same year for

the same terms of office. This has hindered continuity in the important

‘consumer or pub]ic member group. The Board supports the proposed change for

the staggered terms so that continuity and carry over of all groups of members

will be provided. The alternating terms will be of benefit to the functioning

of the public members, providing better transmission of background information

on Board functions and follow through of matters coming before the Board. A
Referring to section 37-8-202, MCA (5): Until recently, the Board has not

found it "necessary" to define the rule further than those stated in Sub-Chapter 3

of the Board rules titled Specialty Areas of Nursing. However, at this time the

Board believes the definition of equivalency must be addressed in terms of

standards for evaluating the qualifications of applicants for specialty area

recognition. Developing rules for consideration of equivalency would lead to

clarity and to increased consistency in the determination of those nurses who -

might meet the criteria as currently found in the/Ru1és in Sub-Chapter 3. The

change in the Statute would strengthen the rules for implementation. The rules,

developed as a result of the 1aw.change, would provide guidelines for applicants,

clarify the current criterié'and in the end lead to increased protection for the

public. For these reasons, we support this change.

In section 37-8-441, MCA (5), the Board requests the change to provide
.strength to the rules which are developed by the Board. Nursing practice is
constantly undergoing changes:and with these changes, comes increased responsibility
for the Board to protect the public. The Board must clearly have the charge to
deal with future questions or problems some of which might be unprofessjonal\conduct.

The amendment offered in Section 37-8-442 (1), MCA, woujd revise the

Board's investigation and complaint and
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" hearing procedures. Such a change would also provide for consistency with
the Administrative Procedures Act.

Amending this section would also clarify for constituents and the
public the procedure which must be followed by the Board. The change
would further clarify the rights and responsibilities of the public, the
nurses, and the Board of Nursing. The end result vould provide greater
protection fof all concerned.

Thank you for the opportunity to present these comments on behalf

of the Board of Nursing. We urge your support of House Bill 541:

1



BOARD OF NURSING v 54
DEPARTMENT OF COMMERCE

1424 9TH AVENUE

)

HELENA, MONTANA 59620-0407

To: Representative Les Kitselman, Chairman
and Members of the Business and Labor Committee

Date: February 9, 1987

Subject: Testimony on House Bill 54]

I am Janice Anderson, public member on the Montana Board of Nursing.

I am here to speak in favor of House Bill 541, amending sections of the

nursing law.
Section 2-15-1844, MCA. I orginally suggested that the Board rgquest
that change because both pubTic members currently haVe the same terms of
| office. It takes time to become familiar with the issues facing the

board, so it is not in the best interest of the public to have both -

public members new to the board at the same time.

Section 37-8-202, MCA. As the Taw now reads, the board is directed
to accept education gained "in a university setting or its equivalent".
Nowhere is the term equivalent defined and the board has been faced with
a variety of educatfon options to judge. To insure fair treatment of all
applicants, the board needs to define the term "equivalent”.

Section 37-8-442, MCA. Amending this section would clarify the
Taw in relation to the handling of complaints under the Administrative
Procedures Act and would facilitate the functioning of the Board.
For these reasons I urge you to support House Bill 541, MCA.

Thank you.

“AN EQUAL-CPPORTUNITY EMPLOYER"
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TESTIMONY

TO: Business Cowmittee, Howsse of Roepresenbtativesn, State of
Mantana '

FROM: J. Riley dJohnson, State Director of Governmental
Relations, NFIB/ZMONTANA

RE: Private Enterprise Act -— HE 59X

Fohruary 9, 1987

Mr. Chairman, ladies and gentlemen of the. committes,
for the record my name is J. Riley Johnson and I am the
State Director of Government Relations in Montana for the
National Federation of Independent Business (NFIRB). Qur
assaciation represents nearly 95,000 small and independent
businesuses throughout Montana. T come before you today to
urge your favorable consideration of HB 5923,

Betare I I should note that the gquestion of
government compatition with private enterprise was publ to
our membership in our 19285 MFIB statewide ballot and over 73
percent of the respondents sthated that their business was
aftfected by competition from the public sector. And, again
in 1987, we put this question to ouwr members in personal
interviews and discovered that over 784 of the members
interviewed were being atfected by competition from the
public sector. This is no gsmall issue with the small and
independent bhusiness comnunity of your state.

NFIB bases its support for government compeitition
legislation on two fundamental beliefs: 1} Contrachting out
is siaply & good business practice, as has been proven Lime
and again by university studies, by private studiss, and by
the Small Business Administration. It atfords the most
affective and efficient method of providing state gavernment
the needed goods and services. It also forces state
government to plan and budget +far the highest priority among
i1ts services and not merely do things...spend money on
projects. . .because the people and equipment are already
there and need to be used. 2 The government s legitimate
sphere of operation is to govern...not to engage in
commercial or irndustrial enterprise and compete with its
citizens through in-housa production of any goods and
services which are readily availble at reasonable prices in
the "for—-protilt” community.

In-house production of goods and servig transl ates
into lost incone for small businessy lost Laves on incomes,
equipment and propsi-ty, and lost opportunity for Montana to




develop its sconomic base. The state of Montana is the
largest customer...the biggest market....for Montana’s
businesses. We are heading in & direction that this market
is being taken away from Lhe businesses and thus the
businesses are declining in Montana...the jobs are
declining...the tax base is doclining.

Certainly, there are some functions that state
government can and should be providing for its citizens. To
a large degree, these have already been designated by
legislation...designated by you, the legislators of our
state. Butbt, there are many other functions that are being
deolivered to ow citizens that have not been designated by
the elected representatives of our citizens. They are and
have been designated by agency administrators wha are
building bureacracies and blotting budgets that are
crippling our state’'s economy.

I+ history means anything, perhaps were should read the
words of your peers from the 1977 Legislatura in the farms
of the two House Joint Resolutions I have passed out to you.
The time is now, ladies and gentlement of the committee. We
have run out of money in running our state government...and
if we continue the competition with ouwr private sector, we
will run out ot money in the private sector, too.

HB 593 does three (3) things:

1.) It prohibits state agencies from providing goods
and services Lo other state agencies, unless specifically
allowed by statute. It does not prohibit state agencies:
from providing for their own needs. I+ the Legislature
decides that certain state functions should be done by state
‘government, then it has the option to pass legislation
allowing 1t. What are we doing here? We are taking the
decision making on such budget-busting ideas of inter-agency
delivery of goods and services out of the hands of the
appointed administrators and putting that decision where it
rightfully belongs...in the hands of our elected
répresentativeﬁ who must also make the decisions on the
money that pays for all these goode and services.

2.0 UWe are stating that whersa statute doss provide for
competition with the private sector that when bids are given
that the state agencies be required fto include all costs,
including labor, rent, overhead and related items...just
like any other business would do to be compebibive and
deliver the service or goods at the best dollar. The hidden
costs of state delivered services and goods are one of the
reasons we are going broke here in Montana.

Z.r o We are asking thal a Private Enterprise Review
Commission be established to review the competition
guesticong aod recommend o the Legislaltore ehat functions



should be in the domain of state government and what should

not. This Review Commission would also acht as a "day in
court” or a hearing panel for private onterprise that feals

it can provide goods and services to ouwr stabe government at
a better price. Today, that opportunity is lost for our
private enterprise community. This Review Dommission would
be handled by voluntesrs with a miniown cost of under F5000
far two years...a smeall price Lo pay for JOBS in the state
of Montana. Just last week, NFIR surveyed 950 businesses
throughout Montana which had indicated they had been
aftfected by government competition and asked how many jobs
would be created if they could effectively compehte. 46 out
cof the D0 businesses stated Lthey would create at least one
job. That is about F100 per Job created. Mot bad bhusiness.
Another example is & laundry in Havre reported it has lost
aver 18 jobs to competition from state governmaent and would
gladly re-hire those people, i+ the competition did not
cripple their business.

HB 3593 is not new. The state of Arizona has adopted
this sama law and has found it to be warking so well it re—
established its Review Commission in 198% when it was to be
sunsetted.

It is not our intention to merely cut out state jobs.
On the contrary, we know HE 593 will creste jobs...but in
the private sector. Nor, ig it our intention to raise costs
of delivering goods and services of state government by the
so-called "paying more oubtside". I+ the true costs of these
goods and serviocoes were revealed, we know that cost savings
would be real. And,y the need for such goods and services
would be real, too.

In summary, ladies and gentlemen, we ask vouwr support
of HB 597 and support of the dwindling private enterprise
sector of small business in Montana. We ask that you put
the decisions back into the hands of the Legislators...where
it belongs...instead of in the hands of administrators who
have proven they can not run a business within a budget. We
ask that you give us the vehicle for small business to
review the delivery of goods and services and to make
recommendations to your body in the future...leaving the
decisions up Lo vou.

Evidence of the need for legislation addressing
goavernment competition with privale enterprise is shown in
the numerous bills before you this session that discuss this
issua. HB 59937 is an encompassing bill that will address all
these issues and do it fairly and with the proper hearings
and considerations by all concernend.

If you strike one blow for the survival of small
bhusiness in ow State, let it be HE 5093,
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w On March 19, 1977 House Joint Resolution number 55 was approved and is quoted
below in it's entirety:

w A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF REPRESENTATIVES OF THE STATE
OF MONTANA RECOGNIZING THE VALUE OF AMERICA'S SYSTEM OF FREE ENTERPRISE AND
ENCOURAGING THE VIGOROUS SUPPORT OF BUSINESS BY THE PEOPLE, THE PUBLIC SCHOOL

. SYSTEM, AND THE GOVERNMENT OF THE GREAT STATE OF MONTANA.

-

WHEREAS, the American system of private enterprise has been the cornerstone of
this nation's democratic form of government, has fortified individual personal

w freedoms, and has propelled the nation to a position of prosperity and equal
opportunity; and .

WHEREAS, the United States of America has experienced two centuries of progress

achieving freedom, liberty, and equality and has achieved abundance for her

people who enjoy a standard of living unequaled in the world; and

WHEREAS, small business and free enterprise are the corner stones of this
<. progress and stand as a symbol of American character and spirit; and

“s WHEREAS, in this the beginning of our third centruy as a nmation, it is fitting “
that we reflect upon those virtues and ideals that have preserved us as a
nation, that have brought us to our present state, wherein the individual and

w individual opportunity count most with our countrymen; and
"WHEREAS,- if this nation is to preserve and maintain these freedoms and this
heritage for the people, their children and future generations, we must assure

hat government does not become an impediment to the survival of the private

“wg€nterprise system that America has worked so long and hard to achieve. -
NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE OF REPRESENTATIVES OF
THE STATE OF MONTANA:

4w That we, the people of the great State of Montana, must sustain and continually
improve a climate in which business can flourish, in order that this nation and
state continue to flourish; ,

- BE IT FURTHER RESOLVED that it is the sense of the people of the State of

" Montana that private enterprise and small business entrepreneurship are

~ essential to the preservation of individual liberty and freedom for all our

. cltizens;

w BE IT FURTHER RESOLVED that a healthy and prosperous business community is
essential to the economic and social well-being of the state, now and- in the

- future;

;. BE 1IT FURTHER RESOLVED that it shall be the declared policy of the people and
the Legislature to preserve, protect, and foster the creation, development, and

. balanced growth of business in the state;

: BE IT FURTHER RESOLVED that it shall be the policy of the Legislature that

-
courses 1in economics and the private enterprise system shall be vigorously
encouraged in Montana's public school system at all levels to insure the

» continued understanding, support, and improvement of this system for future

W generations;

BE 1T FURTHER RESOLVED that it shall be the policy of the Legislature that all

. agencies, departments, and bureaus of the state government shall take all

s possible measures to foster and assist the business community, to help create
favorable conditions for small businesses, and to take such other measures as

. w#ay be appropriate to the interests of all business.” -

-



6*fu'ee days later, on March 22, 1977 this 45th legislature approved House Joint
Resoulution number 58 which reads as follows:

"A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF REPRESENTATIVES OF THE STATE
OF MONTANA DIRECTING STATE EXECUTIVE DEPARTMENTS TO DIVERT AS MUCH STATE WORK AS
POSSIBLE TO THE PRIVATE SECTOR IN ORDER TO AVOID UNWARRANTED GROWIH OF STATE
GOVERNMENT.

WHEREAS ,the number of state government employees has increased more rapidly than
the employment rate in the private sector; and

WHEREAS ,in many cases the cost of a project conducted by the state is comparable

to or exceeds the amount which the same project would have cost had it been

conducted by the private sector; and

WHEREAS ,interagency contracting with no consideration given to contracting with

private firms perpetuates government growth to the detriment of the private

sector; and

WHEREAS ,,the Legislature does not wish this unbalanced situation to continue.

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE OF REPRESENTATIVES OF

THE STATE OF MONTANA:

(1) that {1t is the policy of state government to promote the use of private «

resources wherever it is found that private enterprise can provide the same

service and add to the taxable base of the state;

(2) that all state executive departments shall re-examine their departments and

cooperate with the economic advisors to the governor to determine those services

that should be vested with the private sector in particularly those areas where
‘he state tends to compete with the private sector;

ﬁﬂﬁ) that the Secretary of State shall send a copy of this resolution to the head

of each state executive department; .

(4) that each department head 1is directed to follow the intent of this

resolution and to that end shall prepare a plan for the adoption of the policy

contained herein and submit it to the Legislative Auditor for review by July 1,

1977;

(5) that this resolution is not intended to displace persons currently employed

by state government, but to move toward greater use of private resources and to

reduce the growth rate of government employment."
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