MINUTES OF THE MEETING
JUDICIARY COMMITTEE
REPORT 7O THE SOTH LEGISLATIVE SESSION

January 27, 1987
The meeting of the Judiciary Committee was called to order
by Chairman Earl Lory on January 27, 1987, at 8:00 a.m. in
Room 312-D of the State Capitol.
ROLL CALL: All members were present.

HB # 291 - was transferred from Judiciary Committee to
Highways Committee.

HB # 240 - Rep. Fred Thomas, District # &2, sponsor, stated
this bill revises the law on insurance bad faith claims.
These are claims against insurers arising out of unfair
claims settlement practices,; which is essentially an admin-
istrative remedy that has been on the books for many vyears.
The Supreme Court has expanded the administrative remedy
into a court created right of action called the Tort of
Insurance Bad Faith. Based on a 1983 cases the court not
only allows insurers to sue their own insurer for the Tort
of Insurance Bad Faith but also allows an injured third
party to sue the wrong doer’s insurance company. Montana is
one of a handful of 1liberal right of action states. The
right of action has also substantially increased premiums to
businesses and individuals across the state. Availability,
affordability and fairness are the issues of this bill. Our
court has swung the pendulum so far in favar of the trial
lawyers that it has stacked the deck against insurers, as a
result, all of us pay. This bill swings the pendulum back
towards the middle. It limits the action where an insurer
should be held accountable for an injury it causes to a
person through highly improper conduct. This bill also
encourages alternative dispute resolution; this should cut
down on court congestion and unnecessary litigation process-
es. HB #240 moves us toward the original intent of the
Unfair Claims Settlement Practices Act but courts will still
be able to hear those insurance bad faith actions that in
the past have given insurance companies such a black eye.

SUPPORTERS:

JAMES JONES, Attorney, Billings, Representing Montana
Association of Defense Counsel stated that in 1983 the
traditional system that had existed in Montana for over 100
vears and 200 vyears in the United States was dramatically
changed by a controversial and split decision of the Montana
Supreme Court, titled Klout vs. Klink. In that case. the
court majority said when someone claims to have been injured
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in an accident, he gets two suits. One against the other
party and a second suit against the other side’s insurance
company. The result was to set Montana apart from the rest
of the nation and identify it as one of the most
anti-insured states in the country.’ We believe it is time

to apply some restraint to this new tort created in 1983.
HB #240 attempts to do this while keeping the basic claim or
suit for deserving cases aof misconduct. This bill does this

in several steps; 1.) It increases the penalty the insur-
ance company can levy for any violation of any of the 14
provisions of the Unfair Trade Practices Act. 2.) The

private cause of action is recognized in the new section
four of the bill but it is limited to only four sections.
3.) The bill adopts the Supreme Court 1986 ruling requiring
separate trials in the underlining case and then a second
trial for vioclation of the Unfair Trade Practices Act. 4.)
Restores some balance, it allows recovery but it limits it.

RANDY GRAY., Attorney. Gresat Falls, and a lobbyist represent-
ing State Farm Insurance Company and National Assocjiation of
Insurers submitted amendments (Exhibit A) and stated the
insurance bad faith climate in Montana, more than any other
single cause, has discouraged insurance companies from doing
business here for the past four years. Court created action
has reduced the predictability in the insurance business in
the state. The legislature not the court should decide if
this i1s the recovery system we want for this state. Legis-
latures should be aware that there is a cost to this system.
The cost is paid in terms of higher insurance premiums by
everyone and in problems of insurance availability. To open
a company up everytime a bad faith claim 1is made is a bad
remedy. The insurance industry believes the Tort Insurance
Bad Faith claims should be abolished both on first and third
party claims. The industry realizes that the Bad Faith Tort
may have become a fixture in our system of laws in Montana.
For this reason the insurance industry supports and can live
with HB #240 with amendments. This will reduce the shadow
affect of bad faith claims and reduces insurance company’s
losses and thereby hold down the cost of 1insurance in
Montana. It also makes insurance more available. A $%25,000
fine by the commissioner is designed to catch an offending
company’s attention.

DAVID BRUCK, Helena,; former owner of Montana International
Insurance; now Vice President and Agency Manager of F.B.S.
Insurance International, Helena shows concern with his

customers in Montana. He supports Mr. Gray’s amendments.

JIM ROBISCHON, Montana Liability Coalition, Helena states
the interest of the members of the Liability Coalition and

the amendments to the legislation are strictly as a consum-
er. Members support HB #240 because it preserves a cause of
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action in an insurer under the Unfair Claims Settlement
Practices Act as pointed out by attorneys here earlier.
Members wish to see the cause of action that has been
provided to the insured retained in the Montana law and HB
#240 does that. This bill also provides a more effective
regulatory support in its disposition. This enactment also
provides for a clear and well established standard upon
which the behavior of the insurance company could be judged
or determined, in the event, civil action is prosecuted in
lieu of or along with the administrative process before the
State Insurance Commissioner.

RALPH YAGGEN, Governor’s Council on Economic Development,
spoke on behalf of Kay Foster who 1is Chairwoman of the
Insurance Subcommittee of the Governor’s Council and stated
the council believes the adoption of HB #240 will help to
alleviate many of the problem’s associated with Insurance
Bad Faith in Montana.

ROGER McGLENN, Executive Director of the Independent Insur-
ance Agents Assgciation of Montana stated that the Associa-
tion, in talking to the companies providing a market for
agents to serve their clientele, have told us this is the
number one bill effecting availability of insurance in the
state of Montana. The Association alsoc favors the amend-
ments presented by Mr. Gray.

KATHY IRIGAN, State Auditor’s office and Commissioner of
Insurance submitted amendments (Exhibit B) and stated that
the first amendment is intended to clarify that subsection
(2) of Section 2, Pg. 4, line S5S-8 applies only to subsec-
tions 1(f) and 1(m) of Section 2. The second amendment is
meant to eliminate the increase in the plaintiff’s burden of
proof reflected in subsection 5 of Section 4 which is on Pg.
3, lines 23-2 on Pg. &. HB #240 has fiscal impact on the
State Auditor’s office. This bill encourages insurers third
party claimants to bring alleged violations of the Unfair
Trade Settlement Practices Statute before the State Auditor
rather than before the District Court. The State Auditor
generally opposes the amendments proposed by Mr. Gray.

OPPONENTS

KARL ENGLAND, Montana Trial Lawyers Association explained
that the term "Bad Faith" is used loosely to describe a
number of different kinds of conduct which our law holds to
be wrong or wrong enough to give rise to a law suit.
Looking at Pages 2, 3 and 4 of the bill you will see that
Montana law currently has a series of prohibitions against
an insurance company having a general business practice
which includes the things listed on these pages. The key
section of the bill is on Page 4, beginning on line 5. This
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pravides that liability is reasonably clear when there is no
genuine issue as to any material fact regarding 1liability
and the claiming party is entitled to judgement as a matter
of law. As a matter of laws I am not entitled to a judge-
ment until I have a judgement! He stated that it is clear
that this bill eliminates Insurance Bad Faith. It elimi-
nates the one truly proven effective means that all Montan-
an’s have to insure that they are treated fairly and honest-
ly by the insurance industry.

MR. HOYT, Attorney, Great Falls. stated that he was going to
do his best to attempt to influence the committee because it
was time to look at where we are, and where we are going and
why we should be going there. The genesis of the purpose of
the Unfair Trade Settlement Act started in 1947 in Washing-
ton D.C. There was a annual meeting of the National Associ-
ation of Insurance Commissioners and they recognized the
insurance industry had to be regulated in their claim
settlement practices. The act was devised by N.A.I. Commis-
sioners. He stated that this act is embodied in the settle-
ment claims manual of every major insurance company that
does business in the United States. The insurance companies
asked that one thing be put into this act, that being, if
they violate the act ane time, nothing happens to them.
Nows the insurance companies say they do not want that in

the act. Mr. Hoyt explained the reason being, it is too
easy to prove that certain companies that do in fact violate
the act, do it over and over again. A handful of insurance

companies try to get away with misuse of the act. Mr. Hoyt
said this is not the number one bill, so rather than pass a
bill that is this bad, leave it alone or repeal the whole
act. We are better off with it repealed thanm with a bad
law. No law is always better than a bad law. He feels this
is a bad law.

REPRESENTATIVE WHALEN, District #78. spoke in opposition of
HB #240 and submitted an article from In the Nation (Exhibit
C). He stated that he feels it is misleading to label all
of this legislation that this bill 1is a part of, as Tort
Reform. This is an insurance company bill because it deals
with the Unfair Trade Practices Act of the insurance code
and it does not report to do anything with claims in any
other area except the insurance industry. He feels it is
important to understand two points before action is taken on
this bill. The first point being, what 1is the purpose of
bad faith causes of action which allow for the imposition of
a punitive damage award and the nature of the insurance
industry itself. Rep. Whalen stated that there is virtually
no regulations of the insurance industry. HB #240 appears
to be reasonable on the surface but, if it is passed it will
do away with punitive damage claims or bad faith claims
against insurance companies. Because the standard of proof
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is so0 unreasonable that it would be virtually impossible for
any plaintiff to prove what is required by the bill. The
plaintiff has the burden of proving his claim. The direc-
tion Montana needs to take is not to further dereqgulate the
insurance industry but to make them comply with notions of
fairness and justice.

NQ MORE_GOPPONENTS

QUESTIONS:

REP. RAPP-SVRCEK asked Rep. Thomas how this bill would
increase insurance availability to Montana consumers. Rep.
Thomas answered that a wrong way of doing business will have
been eliminated. Therefore, with more availability we are

going to bring into the situation more campetition.

REP. MERCER asked Mr. Jones why there are distinctions made
between various elements that are in the Unfair Claims
Settlement Practices Act. Mr. Jones stated that the bill
was passed as a regulatory scheme and it was attempting to
regulate general business practices. We chose four elements
that go to the heart of either the first party or third
party bad faith claims.

REP. MERCER asked Mr. Hoyt if thiz bill would be a better
state of the law for a person as a broadening of the  law.
Mr. Hoyt answered that personally he feels that the general
business practices work against the insurance industry
because it is so easy to prove. '

REP. THOMAS closed the hearing by stating that Montama is
one of the few states that allows this unjustified right of
action. The losers of this bill are insurance agents,

defense attorneys, and trial lawyers. He sees as the
winners of this bill the Montana insurance consumer. There
should be more availability, better pricing, better market

in which to buy insurance in Montana, and a continued
protection against the unfair claims practice.

HOUSE BILL NO. 322, Rep. Eudaily, District #1&6.,2 sponsor
stated that this bill is by request of the Department of

Fish, Wildlife and Parks. This is being put forward so
there will be an effective statute to act under when the
occasional boater and drinking problem arises. The bill

established the blood alcohol standards for persons who
operate ar are in motor boats, vessels or are manipulating
water skiis or surf boards while under the influence of

alcohol or drugs. Courts and prosecutors are familiar with
the term under the influence while the term intoxicated is
not presently defined in the criminal law context. This is

one example of the confusion which 1is created by the
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language in exigting statutes that this bill will address.
A statement of intent is with this bill.

SUPPORTERS

JIM FLYNN - on behalf of the Department of Fish, Wildlife
and Parks explained that the intent of this legislation is
to amend the existing statute which makes unlawful the
operation of boats while under the influence of alcohol or
drugs. The bill is a response to comments from local County
Attorneys,; many of whom feel the existing statute is poorly
worded and lacking the standards necessary for effective
prosecution. (Exhibit D).

NO OPPONENTS

REP. DARKD was concerned about whao would be enforcing the
law. Mr. Flynn answered that the wardens would be enforcing
the law.

REP., GIACOMETTO guestionmed Rep. Eudaily regarding water
skiers or surfers being intoxicated and if that was unlaw-
ful. Rep. Eudaily stated that it is present law.

REP. BULGER wondered if under the influence of means effects
your ability to the slightest degree versus ability to do it

safely. He asked Rep. Eudaily where this leaves us in terms
of other changes we are attempting to make in the law. Rep.
Eudaily referred this question to John MacMaster. He stated

that it is the same standard.

REP. MERCER asked Mr. Flynn about 1line 21 of the bill in
regard to a person knowingly operating a motor boat and
wonders how a person would unknowingly operate a motor boat.
Mr. Flynn referred the question to the department’s staff
attorney. Peter Funk responded that the insertion of that
phrase before the word operate is an attempt to put forward
an explicit mental state. He said there is a risk that the
statute might be construed as what is known as an absolute
liability offense. The intent was to eliminate any doubt as
to whether or not this was a liability offense.

REP. ADDY asked Mr. Funk about Pg, 4, 1line 3 that says if
you refuse the blood test, vyou will naot get ane, but it
would be shown in court that you refused and the jury can
consider that as circumstantial evidence of guilt. This was
put in to make the standards of admissibility consistent
with the DUI code.

REP. EUDAILY closes by stating that this bill is an attempt
to improve an existing statute rather than to infer new or
extensive authority on the department although it is against




January 27, 1987
Page 7

Montana law to boat or water ski while intoxicated, the law
lacks teeth.

HOUSE BILL NO. 32b, Rep. Addy,; District #%94, sponsor, at
request of the Department of Institutions. It clarifies a
post sentencing procedure. The change in the law occurs on
Pg. 3, line 10. It deals with if somebody has violated the
terms of their probation or parole or suspended sentence and
the court calls them back 1n to impose a sentence. This
bill deals with credit they deserve to receive.

SUPPORTERS:

KURT CHISHOLM, Department of Institutions. supports this
bill because the department has to face 23 to 30 cases a
year where it is not clear whether the sentencing court
intended the inmate or defendant to be credited with time
served on the street while serving out the conditions of the
deferred imposition of sentence or the suspended sentence.
This causes much time and paperwork to get this matter
clarified.

NO OPPONENTS

REP. ADDY closed the hearing.

EXECUTIVE ACTION

Action on HB #1411,

REP MERCER moves DO PASS AS AMENDED. Rep. Gould moves Mr.
Tippy’s amendment DO PASS. Rep., Addy comments on the
amendment stating it raises a qguestion about the bill
itself. If the bill is voted on, the amendment should be
put on. Rep. Mercer favors the amendment. Rep. Addy stated
he just really does not like the bill. Question was called
by Rep. Giacometto and a voice vote was taken on the amend-
ment. All members voted IN FAVOR of the amendment with <the
exception of Rep. Addy. Rep. Rapp-Svrcek moved to amend HB
#141 further by deleting new subsection 5, on Pg. 6 in its
entirety and delete the lanquage on Pg. 5, lines 11 and 12
and the fees would distribute 32% into the General Fund to

county and the remaining to the State Fund. Rep.
Gaicometto asked Rep. Addy who pays for the substitution
fee; the county or does it come out of the State Fund. Rep.

Addy stated that with an administrative fee agency, it would
come out of the agency’s budget. The state pays the salary
and the S. ct. pays for the judges travel fund. Question
was called on the amendment, that should we delete subsec-
tion 5. Voice vote was taken with seven members voting IN
FAVOR and nine members voting AGAINST. The motion FAILED.,.
Question was called on the original motion. Voice vote was
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taken and all members voted IN FAVOR with the exception of
Rep. Addy, Rep. Eudaily, Rep. Daily and Rep. Brown votirg in
opposition. HB #141 DO PASS AS AMENDED.

ADJOURNMENT: There being no further business to come before
this committee, the hearing was adjourned at 11:15 a.m.

Y

REP. EARL LORY, Chairman
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HB_*_240

HB240
AMENDMENT NO. 1

Proposed by Randy Gray, Lobbyist for State Farm Insurance
Company and National Association of Independent Insurers.,

Section 1:

p- 1, line 13
p. 1, line 15
p. 1, line 16
p. 1, line 17

after commissioner, insert "(1)"

reinsert $5,000.00

strike $25,000.00

after 33-30-1012, insert: "and 33-18-201,"

At the end of section 1(1l), insert a new subsection (2) as
follows: ‘

"The Commissioner may, after having conducted a hearing
pursuant to 33-1-701, impose a fine not to exceed the
sum of $25,000.00 upon a person found to have violated
the provisions of 33-18-201. The Commissioner is
authorized to award up to one-half of any fine levied
under this subsection (2) to the complaining party."

Section 4(1):

p. 5, line 8, after 33-18-201, strike "." and insert:

®*, provided such insured or third-party claimant has not
accepted any award of any fine from the Commissioner
pursuant to Section 1(2).

Section 4(2): delete

RSTA19.1 #2 CT

Ez=rBsr
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STATE AUDITOR'S PROPOSED AMENDMENT TO HB 240

l. Page 4, line 5.
Strike: ~this section"
Insert: “subsection (1)(f) and (1)(m)"

2. Page 5, line 23 through line 2, page 6.
Strike: subsection (5) in its entirety
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WRITTEN TESTIMONY OF STATE AUDITOR* HB—Z 40
HB 240

The State Auditor and Commissioner of Insurance supports House
Bill 240 with the attached amendments. The State Auditor
supports House Bill 240 because its passage should improve the
business climate in this state. The amendments proposed by the
State Auditor are intended to (1) clarify that subsection (2)
of section 2 (page 4, lines 5 through 8) applies only to
subsections (1)(f) and (1)(m) of section 2; and (2) eliminate
the increase in the plaintiff's burden of proof reflected in
subsection (5) of section 4 (page 5, line 23 through line 2,
page 6).

House Bill 240 has fiscal impact on the State Auditor's office
and a fiscal note should be requested because House Bill 240
encourages insureds and third-party claimants to bring alleged
violations of the unfair claim settlement practices statute
before the State Auditor rather than before a district court.
To enforce House Bill 240, should it pass, the State Auditor
will need one attorney to handle administrative hearings, two
compliance specialist to investigate and process consumer
complaints, one paralegal to assist in preparing for
administrative hearings, clerical personnel, and data
processing personnel.

The State Auditor supports increasing the amount of the fine
that she may impose upon an insurer for violations of the
Montana Insurance Code. The current $5,000 limit is relatively
low when compared to the amounts that other states are
authorized to levy against insurers for violations of insurance
laws and is often lower than the violation warrants.

The first amendment proposed by the State Auditor simply
clarifies that subsection (2) of section 2 (page 4, lines 5
through 8) applies only to subsections (1)(f) and (1) (m) of
section 2. The State Auditor's second amendment is to delete
subsection (5) of section 4 (page 5, line 23 through line 2,
page 6) because it is vague and therefore likely to result in
increased litigation and because it increases the plaintiff's
burden of proof beyond the limit necessary.

The State Auditor requests this committee to consider her
proposed amendments. She strongly urges this committee to give
House Bill 240 a do pass recommendation.
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Reading between the
limes of profit pohcy

" By Rebecca Lightsey and
Margarita Fournier

URING THE FIVE YEARS FI AINE

Brightwater was a midwife,

not a single malpractice

claim was filed against her.

Yet her lability insurance

was cancelled recently. The only policy she
can now ohtain will cost her $3.500 a year.
a 9.0000 percent increase from five years
ago. when her annual premium was $38.
Brightwater’s experience exemplifies re-
cem actions by the insurance industry.
Mass cancellations of policies and rate
hikes are reaching critical proportions. This
crisis of availability and aftordability of in-
surance directly affects many Americans.
Tor sobse this erisis, the insurance indus-
try advowates mrt_ rclnrm {see story below),

a proposal that purzles Brightwater: *

have never been sued. Only 6 percent nf
midwives have ever been brought to count
nationwide. | see no relationship between
lawsuits and insurance premiums--at least
not tor midwives.™

New worlds to conguer

In the fall of 1985 the national campaign
for tornt reform staried with a bang, fueled
by a $6.5 million budget raised by the prop-
erty and casualty insurance industry. Insur-
ance companies coalesced various business
interests in the effort to alleviate “the grave
crisis™ in liability insurance that they in-
sisted was caused by an cxcessive Amer-
ican penchant for lawsuits.

Initially the strategy succeeded. Several
states amended their tort laws to suit the
industry’s proposals. But the changes ex-

Tort reform |
what 18 1t‘7z

Technical phmsex that mean !a;lle‘;
those outside the legal profession sre an
integral part of the current tort reform de.’
hate. These terms represent legal doc-
trines that play a critical role in the U.
civil justice system. Below are brief de-* ~
scriptions of those legal theories and their
practical anplicalium. which the insur-
ance industry is ancmpung 10 change or'
abolish:

® Abuolish the doctrine of Joint and
several liability. This doctrine holds that
when more than one defendant is respon-
sible for an injury, any onc of those defen- -
dants has a responsibility to compensate
the 1nnocent party. Without this doctrine,
fur example, the victims of a loxic waste
dump would not be able to recover fully
fur the harm. The victim would have the’
hurden of proving what share of their in-
juries was caused by cach dump user.

# Caps on pain and sufTering, Juries
award moncy to injured individuals for
both ceonomic damages, such as inedical
bifls, and non-economic damages, such

*"as ‘the ain some victims ‘suffer aftef '

. stance, the daily anguish'and aggravation’

- ln_wml peaple cannot afford the aitomeys®

tragedy -~ The indusiry proposes a limit on_
" how much juries in any stale can award
for pain and suifering, 'so that, for‘in-

a panaplegic endures would be “worth™
only $100. 000 Caps enacted during the-
pncnee cnsns of .the 705 were held
Yy~ some” stite éouns'xo be’ \mcommn-
ional, 23 Ko Hmg 218 ‘-&p« A
“e Abolish Punitivé dnmnges. Puthe
¥ or excmplary damages are (M“pumsh-
ment fines™ levied agalnst wrongdoers.”
usually”* comporations, - for. Intentional
« wrongs. As admirted by many compames. .
Runitive damages I the one social pres-
- ditre that has most influenced compames
‘willingness to redesign products :u:con‘L
ing to higher safety standards”"™> '+
@ Limits on contingency fecs. Mot

hourly rates, so ta cbuain legal representa-
tion they hire lawyers on contingency fee:
arangements, The Inwyer gels a parcen-
tage of an award, sothetimes 33 173 or 40
percent, but recelves no payment if the
suit is lost. The system assures that'
everyone, regardless of their financial re-
sources., has access o the courts. Restrict-
mg contingent arrangements would make
it more difficult for those without money

to hire lawyers,' '

pected in return—rate reductions and in-
creased availability of insurance—have not
materialized. Policy makers and insurance
consumers have begun looking beyond the
aggressive but poorly docurhented tort re-
form campaign and are secking changes in
the insurance industry as well as legal re-
strainis (see story on right).

The insurance industry has tracked a path
between boom and bust for the past 50
years. In “crisis” periods. when profitabil-

ity is relatively low, the industry has ch1!

lenged and even modified the law. For in-
stance, the last bust cycle in the mid-'70s
brought attention (o medical malpractice in-
surance costs; the industry achieved success
in many states. making claims against doc-
tors procedurally more ditficult to pursue
and in some cases capping recovery of dam-
ages. But cven in the “bust” year of 1984,

when the insurance industry registercd its -

fowest profits in 10 years, combined indus-
try profits amounted to $2 billion, accord-
ing to the [nsurance Information Institute.

This paved the way for an ali-out assault
on the civil justice system. As Mechlin D.
Mowre, president of the lnsurance Informa-
tion Institute, a large public relations firm,
wrote in the Nativnal Underwriter: *An ef-
fort to market the idea that there is some-
thing wrong with the civil justice sys-
tem...is, in effcct. the aational pilot ef-
fort.... We helieve there is a very real op-
portunity  now —probably  for the  first
time—tw  gain  significant  legislative
change.”

Media accounts of outrageously exces-
sive awards in ridiculously frivolous suits
have created the impression that filing suit
is the resy to any wrongdoing. Citing
these factors, insurers cease writing types
of insurance or virtually price consumers
out of the markets. Hidden behind the veil
of the legal process, one senses that the
insurers are threatened most by profit con-
cems. Therefore, if they reduce liability,
their pasouts will decrease.

In calting for “tort reform.”

insurance

-companies propose to shrink their liability.

restricting the recovery of damages for in-
jury, by limiting awards for pain and suffer-
ing; abolishing joint and <everal liability.
which forces solvent defendants to pick up
the tabs for insolvent defendants out of line
with their shares of rexponsibility: and total
abrogation of punitive damages, commonly
cited as a corporate deterrent,

The root of the crisis

brurers make noney in two ways: first,
through the difference between the price of
WContinued on following page
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@nm:npamy ‘of. insurance business
permanem sotutionsaiived st its
fundamental :Thus consumer or-
ShaREatioRs - several stated. have pro-
posed vanous msumnce reforms designed
“aecountable
0y ot
gape in m:sponslble bthavmr Thcse
proposals include the following:
X9 Sunshine : laws.* Companiés. must
fpriiide detaited financial data to the siate
L iastraficeonimissions: ‘and data that
Ewould ;dsoihccemble to the public.
}Mﬂnlﬁndnmy insiders know the ac.
il loiesrhnd reserved, “and their ac:
tuaries ‘massage the numbers. What clse
vould explain the 10-year combined prof-
its:of $75 billion without any federal tax
payments?:Thé rates should be reviewed
periodicaily by commissions to determine
theie validity: == . 1o
= ® Public counsei offices, In New Jer-
'sey. ¥ active Office of Public Counsel
guarantees that insurnnce buyers are rep-
rescnted at the rate hearings. Regardiess
of - statés’ . different  fate-approvat
mechanisms, e“abluhmem of such an of-
fice would. bring more balance into the
rate regulation system,
@ A limit on mid-term cancellation.
C -should aiso d d readabl
and. . if possible, standardized policy
forms, Information, such as claims proce-
dures, and a company's record of claim
sertlements should be readily available,
® Experlence rating. As illustrated by
Florida's malpractice figures, often only
a2 small number of offenders are responsi-
ble for most claims there. 1n a inore
cgalitarian system of rute classification,
premiums would ‘be based on the indi-
vidual's experience, An experiénce rating
system would provide an additional incen-
tive for the polnéyholdcn to maintain their
good records. *
- Risk mnmgement Considering that
the best cure is prevention, companies
waold be required to develop and maintain
strict “risk management” programs that
concenirate on safety.

& Flex-rating. Flex-ruting, introduced
in New York, would limit raie increascs
und decrtmen wa plul-nr minus  percent
(ange, -5 eere el -
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the product (premiums charged) and the
cost of the product (underwriting), the way
most businesses eamn profits; and second,
“investment income,” the interest eamed
by investing the uncamed (or unspent) pre-
mium doliars, which accounts for lhe
largest part of the profits.

Beyond the primary level of insurance,
which provides insurance for the buying
public, there are reinsurers, who insure the
insurance companies, thereby permitting
primary insurers to spread their underwrit-
ing risk. Lloyd’s of London presides over
the reinsurers, most of which are located
in forcign countrics.

Reinsurers seil shares of policies, a prac-
tice called retroceding. Reinsurance, and to
a larper degree, retroceding markets attract
investors with large capital. When interest
rates begin to drop, opportunities to make a
quick profit decrease. Many reinsurers ot
for a hasty withdrawal, limiting the ability
of the primary insurers to reinsure.

Palestine Human Rights Campaign
Nationsl Conference
Seplember 19-20, 1986, Chicago

**Palestine and Justice:
The Next Phase’’

Pancis:
* ““Unity in Diversity: Beyond
Sabra & Shatila’*
* “‘Redigious Aspects of Justice
in the Holy Land™
* “Historical & [nternational Dimensions'*
® **The Future: Where Do the
Palestinians Go From Here?*"
* *“Confronting Zionist Systems
in the U.S."”
A in the Promised Land:
. lsraell Apartheid & Palestinian
Resisinnce’”

3
* Rev. Allan Boesak, World Alliance
of Reformed Churches
* Dr. Ibrahim Abu-Lughod,
Northwestern U,
¢ Dr. Noam Chomsky, M.L.T.
* Dr. Eqbal Ahmad, Hampshire College,
Institute for Policy Studies
Special Features:
* Palestinian Culture Exhibit

505 No. Michigan

Chicago, lllinois 60611
For more information write:

PHRC Conference

220 So. State St.,

Chicago, lllinois 60604

or call: 312967.1830.

g \/ourz LIABILITY QATE \—\H(ES FO\ZLED
-] MY DocToR To CLOSE HIS PRACTICE ...

“The property/casuaity insurance indus-
try will always by cyclical,” said U.S.
Fidelity and Guaranty President Paul J.
Scheel. The last cycle was an extreme one,
with investment retums reaching 25 percent |
in the late "70s and early '80s, when interest
rates were high, and thendropping precipi-
tously to 3-4 percent by 1984.

As investment income peaked, large pol-
icy holders saw premiums fall to unpre-
cedented lows as insurers cut rates substan-
tially in a wild clamor to anract more dol-
lars. Some companies went beyond pre-
mium cutting and insured risks after the
loss had occurred. For example, the MGM
Grand Hotel, devastated by fire in 1980,
was ahle to buy insurance in [981 to cover
the damage. While suits over the firc drag-
ged out in count, insurers gambled on in-
vestinent of premium dollars. But the hotel
scttied instead. and then had to sue the un-
derwriters, wha resisted  paying  scttle-
ments,

The “brutal price war,” as it was charac-
terized in a report published by the National
Association of Independent Insurers, ended
on a sour note when interest rates stasted
to drop rapidly in the "B0s. Claims came
due for collcction and the insurance com-
panies found themselves with severcly di-
minished cash reserves.

In September of 1984, people attending
the National Convention of the Independent
Insurance Agents of America webe warned

AND PUT MY K\D'S DAY-CARE
CENTER OUT OF

BUSINESS

\\¢r 22

@

e

“to brace th fves for sharp p
hikes.” Suddenly premiums shot up 100,
200, even 1,000 percent. Many policies
were cancclled in mid-term, and several
_lines of liability coverage were no Ionger
available.

The industry searched for a culpnt to
blame for what Thomas Kellogg. senior
vice president of General Re, one of the
larger reinsurers, called “corrections neces-
sary for a return to underwriting profit.”

The mantle of guilt was conveniently
draped on a “permissive” court system and
“greedy™ trial fawyers. A litigation explo-
sion manifcsied by excessive awards in
frivolous suits—decided by sentimental
juries and presided over by immesponsible
judges—gave the industry pause to tell the
public that the natre of the system forced
them (o increase rates and, in many cases,
withdraw (rom particular lincs of coverage.

Cicarly. the indusiry’s reluctance to
cover certain Tisks such as toxic waste
dumps, likely to generate increasing num-
bers of claims in coming years, were not
untounded. But the. denial of coverage o
day-care centers, midwives and cities,
however, appeared unwarranied.

1t tumed out that the mass cancellations
was in large part a publicity stunt. The In-
surance Scrvice Organization, another in-

surance trade association, could find no jus- -

tification for denying liability to day-carc
centers, for example. Nevertheless, the

" iness I

publicity served to portray a worsening

. crisis and thus forced lawmakers to re-

spond.

John ). MacKowski. chairman of the
board of the Atlantic Companies, in a Bus-
¢ article, exp d the hupe
that the capacity shortage would never end,
or atleast the perception that there is ane.

It would seem that this capacity shortage
would end with the industry ‘s recent pertor-
mance. After all, the leap in premiums in
recent years h.n ted to high profits cur-
rently: “It was ‘acres and acres of diamonds
for owners of insurance and financiai serv-
ices issues as our favorites sparkled in 1985
as they seldom have before, if ever.” wrote
Thomas Meakin in The Natonal Underwri-
ler.

For the first quarter of 1986, “the re-
hound in profits is astonishing,” wrote the
National Underwriter. with company in-
come up as high as the RIS percent reis-
tered by S Panl Insuetnee Company . Re-
cause of the insurance industry’s norml
proficability cycle. it is puiling out of ity
stump, although the tort faw changes that
were enacted have not yet had an effect.

While tort laws have not altected the
insurance cycle, the cycle hay altected ton
faw, The insurance industry’s aggressive
tactics took most fegislatures by surprise.
In 1985 and carly 1986, the states of Wash-
ington. Utah, South Dakota and Wyoming
passed tont law restraints, with little or no
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for' CSX Transportation, the parent com-
pany of the Chessie system. Each believed
that their own opcration was far better run
and safer than that of others. There was
also & debate over who was af greater risk,
;. -freight ‘carriers. that bauled explosives and
tokic chemitals or commu(er lines that had
trains filled with people. " -

purdm: of éxcess; coverage. RAILL LY ‘Since its founding by Umon Pacific. Am-

trak, . CSX. Chicago and Nonhwesiem,
Kunsas City Southern. Conrail, Illinois

0 /. Central Gulf, Norfolk Southern, Santa Fe
lion... s e 7s 5o v and Southem Pacific,.the Soo Lines and

SEPTA, RAIL has voted 10 accept two new

333 tna &.;f:‘.\
5 l'pt-'. "'membm ‘Canadian Pacific and Chicago's

% METRA system. RAIL also voted 0 open
memhenhip to. traml’ authorities,
W wiiom have. beea _contemplating

strategics are

e nd it
B ‘. 1Bl useless for rail and transit systems

~ Ctmmmwnncecmnch Within the
“next ‘year and 8 half it should be clear

-+, whether 1 captive insurance company is a
a

fe answer,

obll’\ma - Allen Hornbium s chief government infor-
0.8 owned: Sofrie df this‘firgest U, S‘fn»“miﬂlbm' dirsctoPofthidilehuitanco ¢ mation officer for SEPTA:
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study of the necessity o their conse-
YUENCEs. s i fespunse 1o industry pressure,

As part of is pablic-relations campagn,
the imurance industry publicized awards
thit 1t consdercd excessive, ofien using
numbers that had been reduced by further
court action. 11 counted on public opion
to promuote their legisative spenda for tort
retorm  For a while. this PR compaign
overshadowed any legisiative need for hard
tacts,

Not until April of this yesr did a defini-
e study of the actual numbers of lawsuits

filed and the average size of awards b
availahic. And when the National Cemer
for State Courts published its survey of the
court filings. its stabstics conflicted so
sharply with general assumptions that they
went unrecognized,

The Cenicr, funded in part by state gov-
crnments, found no lawsuit explosion. The
total number of court filings for personal
injury claims rose only shghtly dunng the
past lour years; trom 1978 through 1984,
tont filings increased 9 percent, while the

Comtinied on puge 22

Urban poor
‘redlined’ out

D. Squires

By Gr
& William Velez

town? Excluding age of housing, income
and residential tumover——factors that the
industry cisims are associsted with risk—
there was still a statistically significant re-
lationship between race and the absence of

l y market policies or p of
WIP policies.

Even profitability canno explain the pat-
tern. We found no relationship between in-
surer profitsbility and market penetration

HE INSURANCE CRISIS FACING

many cities, professionals and

businesses with the cancells-

tion of their liability insurance

has recently grabbed the head-
lines. But for at least 20 years black resi-
dents in ceniral cities have confronted a
similar crisis in availability and affordabil-
ity of homeowners insurance. sThat crisis
will only worsen as the curemt liabiliny
crunch squeezes consumers and companies
tighten underwriting practices. exaoerbet-
ing the redlining and concomitant disinvest-
ment of urban neighborhoods.

Our recemt sudy of Milwaskes is wot
untypical. Voluniary. merket homeowsers
policies sold by the iraditional, weil-known
insurance companies are concentrmed in
predominantly white and suburban neigh-
borhoods. The FAIR Plar also known as
the Wisconsin Insurance Plan. or WIP). a
publicly administered but privately fi-
nanced “insurer of last reson” that provides
an inferior quality product for those unable
fo ohMain coverage through the voluntary
market. is for the black community.

From data on 18 of the siste’s largest
insurers, we found that in 1985 the number
ol homeuwners policies in foree for every
100 owner-occupied dwellings ranged from
seven in a nearly all-black inner-city neigh-
torhood to 4R in a nearly all-white suburban
community. WIP was concentrated in vir-
tually all-black communities and often did
not even cxist in white neighborhoods.

Duoes that pattern simply reflect greater
sk in older, poorer, less stable parts of

of minority communities. That is, the com-
panies that redlined most did not meke more
money. Clearly, racial discrimination is an
importast factor, in violstion of stase laws.

Besides passing new legisiation such
siste variasts on the federsl Community
Reinvestment Act that would require inswr-
ers 10 be sensitive 10 the insurance needs
of particulsr sreas, sases and cities cowid
develop skernatives. Seversl cities are now
Funds thet traditional inserers pay owt =
dividends 10 sockholders would be rein-
vested im0 the community 10 finance pro-
groms 0 reduce losses, such s smoke
slasms. Dlock-waich programs or better
building inspection and fire-fighting serv-
ices. Lo reserves could be deposited in
local financial institutions that are commit-
ted 10 neighborhood investment,

Private insurance cooperatives could be
esiablished along the same principles. AN
these institutions could emphasize empioy-
ment of local” residents. purchases from
local businesses and use of local offices to
become a vehicle for reinvestment. Al-
though greatly restricted in its operations
by the insurance lobby, the long-profitable
Wisconsin state life insurance fund has
proven what a publicly-owned insurance
plan can do. 1 offers a model that might
be followed 1w combat the long-term but

ing probiem of h insur-
ance redlining.
Gregory D. Squires and William Velez
teach sociology at the Universirs of Wiscon.

sin-Milwaukee.

Individualized law fails in
our ‘risk-infested’ world

By Stephanie Wildman

HE PICTURE MOST OF USHAVE OF
the law tocuses on individuals
—individuals clashing incourt,
individuals paying other indi-
viduals for harming them. indi-

viduals charged with violating a law
That is particularly true regarding acci-
dents, even though, as Califommia Justice
Mathew Tobriner ssid of today's “risk-in-
fested socety,” “our cument crowded and

computerized society compels the inter- -

9 .

p of s
Underlying modem personal injury lsw
are 19th-century principles that continue (0
emphasize individusi responsibility, using
notions such as faull and csusation. But in
the 20th century . technology has magnified
the kind of harm victims may suffer. and
the use of insurance and other devices 1o
spread losses have implicitly collectivized
responsibility for accidemts. Thus legal
principies and social reality have diverged.
In the 19th centwry a growing body of
negligence cases firmly eutablished the
principie that an injured person must prove
that someone responsible for an accidem
was ot fault in order (0 recover damages.
Bt “Tault™ is now so ingrained in our think-
ing i is hard to imagine theoretical alieme-
tives. Yet the law could invead require
someane 10 prove that ke ar she was not at
fauh or could require someone involved in

‘a8 accident 10 pay regardless of right or

wrong. These shematives penalize activity
brnadly and seem particularly inappropriste
when two individuals sre involved.

When wwo contesting corporations or an
individus! and a corporation are involved,
however. there may be preferable alterna-
tives. Already we have seen how workers’

¥ ion laws and doctrines of strict
liability comceming defective products have
reduced the emphasis on fault. But “fault”
remains cemral in personal injury law.

With regacd to “causation,” there is also
a conflict of individual and collective re-

ponsibility. Ni h y legal writ.
ers tried to maintain a doctrine of objective
causalion to ensure thal liability would mu
be automatically assigned to a rich capitalist

causation limits legai liability and denies
the interdependence of penple by focusing
on individual responsibility for injuries.
Some courts have modified the harshest ap-
plication of causation doctrine by looking,
for cxample, at 3 company s market share
of a defective drug to assess the likelibood
that the company caused an injury.

While some legal ductrines of personal
injury law rest on notions of individualism,
others spread responsibilily more broadly.
much as finsncisl responsibility is collec-
tivized byY insurance or losses are spread
by tax and price policics. The baitle over
personal injury law reform, like Proposition
51 in California, occurs in this gray sres
of conflict between older legsl doctrines of
individual responsibility and a sense of so-

cial respunsibility for comp of a-
cident victims.
Proposition 51, approved in a June 3 ref-

erendum. eroded the notion of joint and
several liability. This doctrine, which had
carly moots in commun law. evolved from
cases where wrmngdoers acted in concent
10 harm the victim. Joint snd several liabil-
ity evolved from ihese cases 1o he applicd
in i where gd had ot
acted in concert and might have been held
lishle indcpeademtly. Under this imerpreta-
tior, independent actors could be joined in
one legal action for the sake of efficiency;
one harm from mukiple comses could be
settled in one lawsuit,

Thus a victim could bring one suit against
] gdoer who drove ncgligemly and
broke his or her leg and the doctor who
mended it negligently. If one defendant was
insolvent. then the victim could still be
compensated in full by the ather. Joint and
several liability shared responsibility and
thus  conflicted with much of the
philosophical basis of personal injury law.

If individual responsibility ix stressed, vic-
tims may never recover enough to pay for
their modical care or rechabilitation. In some
insances we already socially share responsi-
bility for risks, such as sharing nuclear power
risks through pricing and insurance. More
generally, we should acknowledge directly
that sexciety will take care of accident victime
and not leave them victims of the law as wc:

tofand, W“h"l!ﬂr N - 2

as their accid

to tlarvard Law School profe M
Horwitz. He arpues that the doctrine on

Stephani Wikdmen is 2 low professor at
the University of Sun Franciseo,
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population increased & percent. The oft-
cited litigation explosion thus appears to
have been exaggerated. .

During the period 1981-84, wrote the
Center's Robert Roper, “the sowrce of the
perception that there is a litigation expio-
sion may be based on a changing mix of
civil cases. increaved complaxity of canes
being filed and widespread meddie reporty
of enormous awards in reistively few
vases.”

A study by the Rund Corporation. par-
tially funded hy the insurance induntry, also
concluded that “the per capita filings have
remained stable in the past several years.”

Some areas do, in fact, experience high
concentrations of saits, specifically medi-
cal malpractice and products liahility. Bu
these are areas where public confidence is
low, in many cases deservedly ~o. In
Florida and Texas, some malpructicing
doctors continue (o ircat patients without
reprisals. Three pereent of Flosida™s doctuors
accounied for 48 percent of the moncy paid .
10 maipractice victims from 1975 through
1984: one Miami dermatologist setticd 34
claims totaling $1.5 million. And in Texas
in YRS, out of 669 complaints filed againx
doctors that year with the state medical
board. onty 32 led to serivus disciplinary
INCINUICS. .

Product liability cases, in which man-
ulacturers are sued for defectve products,
often grab headlines. The infamous Ford
Pinte with 1ty exploding gas tank, the Dal-
kon Shicld that caused GILIND women 10
miscarry. and ashestos manufacturing, pre-
dicted to cause 20.000 deaths annually untl
the vear 2012, have cnwded public confi-
denee in corporate concemn fos health and
safety. The Rund Corporation found that
“ob all the various cxternal social pressures,
product hatvlity has the greatest influence
on product design decisions.”™ Thus it ap-
pears ik is the constant threat of lawsuits

that holds manufaciuren accountable.

The absence of an actual Tawsuit explo-
sion explains why ot reform has not
measurably affected insurance rates. In the
state of Washingion, for example, strict ton
laws were enacted this past spring. only to
be tollowed by additionsi induslry requesis
for rate hikes. One company's representa-

Onginally, insarance was 2 way (o help
ditfuse rink by \preading costamong a lurge
number of peopie. Implicitin thes role was
a sense aof responsibility oward society.
But now, in the age of complex icchnolog-
wal advances—which can cause unex-
pcucd adverse comseyuences—spreading
risk is increasingly complicated. Recent

live inf d the Washing!

di such as the Bhopai chemical ex-

that the 50 p
requested would have been BO percent were
it not for the ncw tort changes.

lowa abolished joint and several lisbility
during [9RY, but lday the state faces the
same problenns of availability found in
other states

In Florida, the vate legistature enacted
most of the tort restrictions the insurance
industry demanded, but coupled them with
a roilback in premiums. Sevcral of the
largest carriens responded by withdrawing
thewr coverage from the market. Although
the tort legisiation satistied them, they did
not lower insurance raics.

The predictability of losses that some tort
alterations may bring w the insurance in-
dustry will likely have only a flecting im-
pact on the buili-in cycle of the insurance
industry, which is largely ticd to larper
ceconomie trends. §t will, however, have
long-term . implications for society. Al-
though tort law changes may affect how
many peuple go o court, they do not ad-
drexs the real issues, mainly thune of pre-

L led to large numbers of injuries or
deaths. But if insurance companics refuse
to underwrite, for example, chemical oper-
ations, who will assume the responsibility
for potential damage?

I's ditficult 10 imagine any resolution of
this question: without goverminent interven-
tion. Unforunately. 10 dite govemment in-
volvement has focused more on prisecting
the imsurance industry than the public.
Rebecca Lightsey is a repreventative of o
coudition of public-interest groups in Texas
working om the imuronce amd tort 15sues.
Margarita Fournier wirks with her and Is
« graduate stwlent wi the Lynden B. Johnsen
Schuwd of Public Affairs in Aistin, Tevs.

—

Mao

Continued from page 13

hegan his cruch “purgen” 10 years hetore
his death, whereas Stalin’s “Great Termor”
started more than 15 years hefore he died.

venting impuries and fair ¢ ation for
injuries incurred. On the contrary. restrict-
ing tort law will prev.ludc uumn of wthers’
ncpligence trom oh come
pensation, leaving open thc yuestion of who
v gesponsible for their care.

Recent insurance industry reports indi-
cate that it is recovering from its latest profit
Mump. with or without tort reform. Al-
though the Tiabslity crisis has abuted—at
least untl the next profie slump—questions
remain ahout the role of the American tont
system. In a Jess hyserical atmwsphere.
lundamental questions aboat socictal re-
sponsibility for injured pervons nced to be
addressed

Banned in South Afrea ..

TheAnti-
You

Critics hatled “Sun City” as a
powerful musical slatement against
apartheid. The all-star collaboration fes-
tures 54 arusts, including Little Steven,
Bruce Springsteen, Jimmy Chil, Miles
Davis, Bob Dylan mud Run-1MC, Yo-
gether they created a song, an album. a
muskc viden, a book and now a S1-nunute
video cassette.

Now, yous can obtan all of these
itens to inform vourself and nthers about
the struggle for freedom in South Africa,
The nin-prufit Africa Fund, the agency
that is distributing the monies raised by
“Sun City.” offers the records, book and
video at a substantial educational dis-
count: 20% off. There's even a teacher's
guide to help stimulate discussions in
classrooms and communities. It's an ideal
way 10 turn people on
to learning more and
acting against
aparthed.

ARTISTS UNITID AGRINST

eid”Campaign
DanceTo

R TRRPRN T

Alrwa Fomil o ong ¢ e s S
TMALRY Hewd T pages,

LIEER I AT T T) wes
LI TREIRT T P

! Cantie. we g
12 “eemir (Manhattand B
Mhin Videv aned Som Ly

Anuwwwiary | VHN o

© Hata bl (5] nemtes

K- Lowwmars FILE N S,
Adid 198 goostage & hontng | OITAL 0

SENOIPY LEIR LTV R soiaiys o
L o S RPN I L
Bones Passe & homting v buth ¢ tue
n-.-..-uu..-mur--k-l

. - e
I‘n—-ﬁv-nmnuun THE AFRICA

FUND. 198 Renadon. New Yark, NY 10000

o aw: s & B orebs bo deinety

AP‘!‘I‘K!ID

Thercfore many of the Chinese panty work-
ervancarcersted and imprisoned during the
years of the “Cultural Revolution” were ot
only rehabilitated but returned 1o responsi-
ble posts in the "0,

| don’t mean 10 Jownplay the contribu-
tion of Deng Xiaoping in the renewul of
the Chinese economy. society and panty.
Deng clearly achieved better results in over-
conung the Chinese “cult of personality”
than Khrushchev wa able to achieve with
the 2(kh Party Congress and after it. But
wha coukl Khrushehev rely on? The doors
of the prisoms and camps were open, but
nunt ol the people retuming home were
broken physicatly. if not in spir. Among
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them was ek one former member ot the
Central Commnieg; they  were shot im-
mediately alter their ammest or only a fitle
bit later. The unly ones sull Jeft 1o the
feaduriup of the country and the party were
Molotov, Voroshilov and Kaganovich—
and Khrushchey found them much harder
o remove from power than the Chinese
Gung ot Four was for Deng Xiaoping.

History is net 3 realization of something
predestined on high. it is held in the hands
of human beings. The respunsibitity of
thase who fead great powers is evpecially
heavy. China has aot achicved the level of
ceonomic amd  coltural  development it
might have attined without the “Great
Leap Forward” and the “Cultural Revolu-
tion,” which bloacked the devclopment of
China and pushed o hack into its past But
alter Mao's death. China achicved much
more than it would have heen possible to
predict 10 years ago. Changes in the USSR
and the People’s Repubhic ol Chaa are and-
ing improvement of refatioas hetween
them

'y ponaible 10 say with centainty that
the memorsal to Chateman Moo in Tianan-
nen Square in Peking will be just as endur-
ing us the mausideum o V 1 Lenin in Mo
cow’s Red Square. Tt would he @ mistake
oy enshring the past of 1o creme new myths
around the aume of Man, but it would also
be g mistake or us to talk only about the
shortcomings and crimes of this person

1 hope that the new Soviet Jeaders can
meet with the new Chinese leaders more
than once helore this century is over, both
in Moscow and Peking. The Chinese lead-
ey will truly consider it an honor 10 vist
the Lenin mausoleum. But likewise a visit
to the inemorial to Chairman Mao Tre-ung
should not be seen as a hunuliating proce-
dure 10 the Soviet caders. L
Roy Medvedev. auihor of Let History Judge
und On Secislist Democracy among other
warks, iv the leading public democratic
socralist disvidemt living in the Seviet
Union.
Tramlated by
Anne Schmut,
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’accompllsh several things. S It will provide for the use of the

h |xu1—r "p
ODATE__ /-7~ a’7

HB 322
January 27, 1987

Testlmony presented by Jim Flynn, Department of Fish, Wildlife
and Parks o

The intent of this legislation is to amend our existing
statute which makes unlawful the operation of boats while under
the influence of alcohol or drugs. . The bill is a response to
comments from local county attorneys, many of whom feel the
existing statute is poorly worded and lacklng the standards
necessary for effective prosecutlon.

. The leglslatlon flrst changes the wordlng of the ex1st1ng
statute so that it more closely resembles the language used in
the DUI statute.ay.ﬂ;;: ChE e »‘ff'iﬁf?;~'3 ‘ o

The blll then adds a new sectlon of law whlch w1ll

same standards regarding the phrase "under the influence" as are
used ‘in the DUI context.- It also allows for the introduction
into evidence of any BAC test results, as well as any other
competent evidence bearing on the "under the influence" question.
It further provides that if a person charged with violating this
section of the law were asked to take a BAC test and refused,
'such refusal would be adm1551ble ev1dence in any future
- prosecution. :

Finally, the new section incorporates some provisions from

the motor vehicle code which specify how, procedurally, BAC

testing is to be done, adopts the motor vehicle code definition
0of "blood alcohol concentration" and authorizes the Department to
adopt rules implementing these sectlons of the law.

The Department supports these changes and believes their

adoption will eliminate the problems inherent in the language of
the ex1st1ng statute. . , .
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