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MINUTES OF THE MEETING 
AGRICULTURE, LIVESTOCK & IRRIGATION COMMITTEE 

50TH LEGISLATIVE SESSION 
HOUSE OF REPRESENTATIVES 

January 9, 1987 

The Agriculture, Livestock & Irrigation Committee was called 
to order by Chairman Rep. Duane W. Compton at 1:00 p.m. in 
room 317 of the Capitol, Helena, MT on January 9, 1987. All 
committee members were present, as was Torn Gomez, researcher. 

Bills to be heard were HB 59 and HB 61. 

HOUSE BILL 61 

Rep. Hal Harper, District 44, sponsor, explained HB 61 makes 
two changes dealing with legislative intent. The present 
statute provides for a surcharge on herbicides for noxious 
weeds. HB 61 redefines "herbicides" since there are other 
types of weeds besides noxious weeds. Under HB 61 herbicide 
funds and interest are to be committed to the weed fund and 
unused funds would not revert to the general fund on June 30 
of each year. Weed programs are ongoing at that time of the 
year and need the funding then. This has been the practice 
of the department through administrative rule, and this bill 
gives them statutorial authority to carryover funds from 
one year to the next with no reversion. This act would become 
effective upon passage and approval. 

PROPONENTS 

Keith Kelly, Director of the department of agriculture and 
administrator of the noxious weed program explained HB 61 
is basically a housekeeping bill to back up legislative 
intent. It does not change revenue generated by the noxious 
weed management funding law. It makes definitions consistent 
with present administrative policies and allows for more 
efficient expenditure of funds for grant projects. See 
exhibit #1. Mr. Kelly offered amendments that would accom
plish the changes the department of agriculture recommends. 
See exhibit #2. 

William G. Hiett, Jr., Montana Weed Control Association, 
supports HB 61 and approves changing the wording of the 
bill to meet the original intent of the legislation. See 
exhibit # 3. 

Stuart Doggett, Montana Chamber of Commerce, supports HB 61. 
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Gregory Kennett, Missoula County Conservation District, 
supports HB 61. The intent of the previous legislation was 
to tax all herbicides. This will clarify the language. 
See exhibit #4. 

OPPONENTS - None 

QUESTIONS FROM THE COMMITTEE 

No additional revenue would be generated since all herbicides 
are registered and a surcharge is imposed at the time of 
registration. About $250,000 is collected each year, making 
$125,000 available for approved grant projects each year. 

Rep. Harper closed saying he approves the proposed amendments. 

HOUSE BILL 59 

Rep. Marian W. Hanson, District 100, sponsor of HB 59, 
explained this bill would clarify whose responsibility it is 
to maintain adjoining landowner's fences. Common law 
provides that each owner fences the right half of coterminous 
fences. HB 59 would make this statutorial. 

PROPONENTS 

Darrel Hanson, Ashland thinks this bill would be a good 
addition to the law. 

Mons Teigen, Montana Stockgrowers Association, supports the 
concept, but suggested an amendment which would allow an 
owner to keep as part of his share the fence he had been 
already maintaining. See exhibit #1, amendments he proposed. 
Court costs far exceed the cost of a few rods of fencing. 
There is some reluctance on the part of some stockgrowers 
to go along with HB 59 because they do not wish to donate 
to an adjoining landowner fence they have maintained over a 
period of years and would now have to maintain the righthand 
portion of the coterminous fence if they had maintained a 
different portion before. 

Les Graham, Executive Secretary of the Board of Livestock, 
said the department of livestock becomes involved when 
livestock trespass. It is costly when their investigators 
have to go out and identify such livestock. It is also 
frustrating to reach a fair solution, and if the problem 
goes into court, it is very costly to all parties involved. 
See exhibit #2. There needs to be some clarification. 
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Denni3 :lemmer, Commissioner of the State Lands, said his 
office is also called with trespass problems. The state 
lands doesn't own any fences. The fences on state leases 
are owned by the lessees, and they build and maintain them. 
They are compensated for the fences at the end of any lease 
by a new lessee. Mr. Hemmer proposed an amendment clarifying 
that any lessee would be considered to be an owner. See 
exhibit #3. 

Lorna Frank, Montana Farm Bureau, supports HB 59. There 
is a problem in some areas of the state and a bill like 
HB 61 is needed when two parties cannot come to a satis
factory agreement. See exhibit #4. 

OPPONENTS - None 

QUESTIONS FROM THE COMMITTEE 

Rep. Corne' asked what 'maintaining' a fence meant. Rep. 
Hanson replied that maintaining is defined in section 
7-16-205. However, most ranchers kno~.,r what maintaining a 
fence means. Coterminous owners know they must contribute 
their share of land, material, and labor for the erection 
and maintenance of that fence. This bill provides definite 
determination that each owner is to maintain the righthand 
portion of an adjoining fence. 

Rep. Ellison asked whose responsibility it is to fence a 
parcel of land completely surrounded by another owner. Mr. 
Graham said he was not sure about such a statute, but that 
where subdivisions are concerned, it was the responsibility 
of the subdivider to fence animals out, but that appears to 
no longer be the case. Rep. Ellison thought this should be 
clearly defined by statute. . 

Rep. Hanson explained HB 59 defines which is your share of 
a coter~inous fence to maintain. It does not say what kind 
of a :ence has to be built and maintained. Mr. Graham said 
he cannot recall any place in the statutes where a fine would 
be levied, but such an offense would be a misdemeanor. 

Rep. Hanson told Rep. Koehnke that the description of what 
constitutes a fence was a fence post every rod with 4 wires. 
HB 59 defines which is your share of the fence to maintain. 

The stockgrowers association was concerned that any part of 
a fence besides the righthand part that had been built and 
maintained by one owner would now be given to the adjoining 
owner instead of remaining as part of the share of the main
tainer. This would be unfair where a different part of the 
fence had been maintained. 



~2 

Agriculture, Livestock & Irrigation 
January 9, 1987 
Page 4 

Each adjJining owner along a county road owns up to the 
middle of the road. There are not too many dedicated county 
roads. 

Rep. Ellison suggested that the committee researcher check 
out highways and county road fencing requirements. See 
exhibit #5. 

Rep. Hanson closed saying there are methods by which collec
tion can be made for maintenance and repair or building of 
an adjoining fence when the other party won't do his share 
of the work. You can give a coterminous landowner 5 days 
notice that the fence must be repaired, and if it is not 
done within the 5 days, you can go ahead and repair the 
fence and send a bill for one-half the cost. With 60 days 
notice you can send him a notice and he will have to repair 
the fence, and if you have to do the repairing, you can 
collect. She has no problem with the proposed stockgrowers 
amendment. 

EXECUTIVE SESSION 

Rep. Patterson moved that HB 40 DO PASS. Rep. Campbell 
seconded the motion. Amendment is exhibit #6. 

Tom Gomez, researcher, said the fiscal note doesn't change 
since this is all based on the bill as proposed. The amend
ment provides that the department shall establish reasonable 
fees when grading under this marketing program. Those ex
penditures are reported on the fiscal note. 

Rep. Patterson reminded that if the proposed amendment is 
adopted, a new fiscal note would be required. 

Rep. Ellison moved adoption of the amendment, and Rep. Cody 
seconded the motion. Motion was unanimously adopted. 

Rep. Campbell asked that HB 40 be held in committee until a 
new fiscal note could be prepared. 

Ralph PecK, Department of Agriculture, explained that equip
ment for the marketing and blending standards program would 
include an automobile, scales, etc. 

Rep. Giacometto suggested focusing on what the effect of the 
bill would be with a new fiscal note. 

Rep. Holliday thought it would still be an appropriation. 
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Mr. Peck said if this program was not used, there ;ouldn't 
be any :2es collected. He anticipated the need for an agri
cultural srader grade 11, and one support clerical staff. 
If the program isn't utilized very much, temporary help would 
be present employees. They would need a marketing specialist 
to go out in the field while one administrative assistant 
could cover the office functions. That would be the most 
economical way to administer the program. Many people feel 
that marketing is the most important effort. 

The program would have to be started with general fund 
money. 

Rep. Jenkins asked to have a new fiscal note that would be 
more in line with the new am~ndment requirements. 

Rep. Cody said there is going to have to be a fiscal note 
whether the bill is passed or not. Appropriations is going 
to decide if HB 40 is going to pass. Start up money is 
necessary before any fees can be collected. 

Rep. Compton commented that it takes a lot of grain to put 
1-1-1/2 million bushels out to the west coast . 

Rep. Patterson moved HB 40 DO PASS AS AM~NDED. Rep. Campbell 
seconded the motion. Motion to do pass as amended was adopted, 
with 4 voting against the motion. Statement of Intent is to 
accompany the bill. 

HOUSE BILL 61 

Rep. Cody moved that the proposed amendment be adopted. 
Rep. Bachini seconded the motion. 

Discussion was had regarding the necessity of a fiscal note. 
A fiscal note had been requested and the cost of the program 
would be zero. Action was delayed to wait for the fiscal 
note. The department has already been collecting the surcharge 
fees on all the herbicides registered, so there would be no 
more f~nds available than were already being collected. 

HOUSE BI:::"L 59 

Rep. Hayne moved that HB 59 DO PASS. Rep. Keller seconded 
the motion. The motion was later withdrawn. Further action 
will be taken after the researcher has prepared more inform
ation on highways and county roads fencing requirements. 

Rep. Duane W. Compton;-Chairman 
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STANDING COMMITTEE REPORT 

__ J,_an_~Ja_ry---,,-_9 ______ 1'9 '87 

Mr. Speaker: We, the committee on __ At_=-oJr_ic_~_ul __ ture_-.:.,_Li:_ves __ toC __ }:_&_Il:_"_r_l.g-=.a_ti....::..:......Or1....::..:...... ______ _ 

report-----__________________ .:..f~~..l.BL!:..tfr.:.o~ _____ _ 

~ do pass 
o do not pass 

o be concurred in 
o be not concurred in 

EJ as amended 
~ statement of intent attached 

. Chairman 

1. Page 9, lin~ 14. 
Following' line 13. 
Inaert:: ·Section 7. Est.abll:;h%t(lnt of fees -- qrain 

carket.J.:nt; fnnd account. (1) The departu$nt 
shall by rule establish rea~onnble fees for L~e 
inspection, certification, wt'l!ighln9l' and 
sampling of qrain undGr the pro9ram authorized 
in (saecticn 21. The departmont. shall design 
such fees to defray the COst3 of providing 
services and earryin!cut its duties under [this 
act}. 

(2) There 1s a 9rain marketin~ fund 
aceount in the stat.e special rever-me fund.. The 
r.loni!y in: thll account is allo(:at~d to th~ 
dopartment for paym~nt of e:<penzes incurred in 
~be administration of [thin act]. 

(3) All fees collocted under [this act J 
must be deposited in the grain ~arkatin9" fund 
account.-

Renumber: subsequent sections 

--_$-~_~ __ reading copy (_~ __ 
color 



50th Loginlat.uro 

STATE!-m!~T OF !~~E~lT 

E!.-BI!IL NC __ 4€L., 

I.e 0011 

A statemt<:!nt of intent. is rli!lluired for this bill 

because it grants the depart..tUQl'tt of agriculturo 

authority t·c; adopt rules for the administration of a 

100' Montana li~it~d blended qrain markatinq program. 

Yhe rules adcptedby the c~partaent. should auppll!ment. 

anc interpret the provinions of this bill. In 

Jlddi tion, the- rules 'Should govern the !nsp~etion ant} 

certification of grain under the proqram. 

In adopting its rules, the tlepart.,'nent of 

aqriculturesbould consider the follor#in.g: 

tl) ~ha legislature intends that the department of 

a.qriculturo establish a pro(jram to assist 

producers, agricultural eooperativGs, and 

commo<ii 1:.',/ dealers in marketing qual! ty-preservad 

Montana grain in both foreiqn and domestic 

markets .. 



(2) "The l&glslature intentls that, un.der this pr.ogl"atl.t, 

the department should promote the mar.kati.n<] of 

Monta.na 9rain by di$tingulshing It as' a premium 

comr."!10dity MQ by en3uring the qua.lity and identity 

(ll The program established under thi!J bill is 

intended to be a voluntary markat1n9 pro9'ram~ and 

any person who vi.sh~a to da!l'cribf2 or market qrain 

as 100' Montana limited blended grain is eligIble 

to ~ participate. in the progral,U 1f ~uch person can 

provide grain that meats the requiramenttJ of 

section 4. 

(4) If necessary, thG C)"parment may register or issue 

.. a certificate of reqistrat.iGn for IHl!, producar, 

commodity dealer, vartlbou..qeman, 9rai~ handler, 

shipper# or other person who hat! agreed. to provide 

to buyers grain that meats the raquirements of 

section 4. 

(5) Tho deparbent J§lty establish standards for all 

containers, carriers, and other facilities that 

may bn used to store" bandle# or trannport lOOt 

Montana limited blendod grain. 

2 



(~) Tho depart~ent or its dt~:'lgnet! should ingp~et and 

cE'!rtify all qrain described or mark~ted as lOQ~ 

Hontana limitell bl<:>;nded grain to ~naure that it 

.. teets the requiremcn't.$ for tiuch qrain und<!r 

section 4. 

(7) ~he depart~ent should no~ 'requir~ any 9radin~ or 

inspection of grain tbat conflicts with the United 

St&t.ell Grain Standards Act. 

(I) All grAin bouqbt. and sold in Montana I including 

100% Nontanalbited blendtld <]rain, should be 

qradedand in5pected in aceordancew! th official 

federal standards for such 9rain unleu3 the 

federal gra.in in$pection ::ervice vaivas the 

ruquiroll\ent for officia.l federal insp9ction as 

provided for in 7 U.S.C. 77. 

(9) 'rhe depnrtment:. should appoint. personnel to 
'., 

inve3tiqate 9rain marketing and bandling practic~9 

and t.o enforce all relevant state lawn and 

regulations. 

(10) The legislature expre9~ly intends that. the 

department of Agriculture entar into A9reoments 

with other state qovftornmcnts to e.llsure t.hat 100l 

3 



/ 
Mantlmll li~ito.d blended gI'tAin is not intGrntingled 

vith dissL~ilar grain or eotlbinad tli th dockag~ t 

wat~r, or foreign material, as prohibited under 

section 4. Por this purpose, the dep~rtment 

should with appropriate 

<]oY'!!rnment;al Aqeneies ill such statas a,s Idaho .. 

• 
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Montana Stockgrowers Association amendment to House 

Amend line 1, subsection 2, section 1 to read following 

the word "agreement": "or when it can be clearly proven that one 

owner owns and has been maintaining the fence in question". The 

sentence will then read as follows: 

(2) Except as provided otherwise by agreement or when it can 

be proven that one owner owns and has been maintaining the fence in 

question between coterminous owners, each coterminous owner shall 

maintain all fencing to the right of the midpoint of the common 

boundary line as viewed from his land. 

AMENDMENT TO HOUSE BILL NO. 59 

1. Page 1, line 22. 
Following: "EY" 
Insert: "prescription, custom, or" 

2. Page 2. 
Following: line 6 

EXHIJ.T :# I 

DATE9a-w'41 
HB ___ _ 

Insert: "NEW SECTION. Section 2. Saving clause. 
This act does not affect rights and duties that 
matured, penalties that were incurred, or 
proceedings that were begun before the effective 
date of this act." 
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DEPARTMENT OF LIVESTOCK 

TED SCHWINDEN. GOVERNOR CAPITOL STATION 

---~NEOFMON~NA---------
(406) 444-2023 

January 9, 1987 
House Bill 59 
Testimony by Les Graham 

HELENA. MONTANA 59620 

1.) Our involvement stems from the fact that we get called 
into these situations because of the trespass of 
livestock. 

We find it costly because our investigators must 
identify all these livestock. 

It always appears that there is no solution and the 
parties involved are frustrated. 

We end up recommending civil action, but attorneys tell 
us the solution is not always easy to determine. 

2.) Just finished a tremendous problem here in Lewis & 
Clark County - Wolf Creek Area. Costly to both the 
parties involved and the county government. 

Call Montana Livestock Crimestoppers 800-647·7464 

.1N IOLl·11 OPPOIHllNlfV FM!'I Q,[n 
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Amendment to House Bill 59 
Introduced Bill, Reading copy white, be amended as follows: 

1. Page 2, 1 i ne 6 
Following: "land." 
Insert: liThe term lowner l as used herein shall include a lessee of 

state land and such lessee, shall be bound by the provisions of 
this section. 1I 
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MONTANA 

FARM BUREAU 
FEDERATION 

P.O. Box 6400 
~ Bozeman. Montana 59715 

Phone (406) 587·3153 

TESTUlONY BY: __ Ls>rna Fran_~. 

BILL fI --Ili4.J.' B. 5 9 D AT E_--,1!;.L/9/ 87 

SUPPORT _--:.X=XX= ___ OPPOSE _______ _ 

For the record my name is Lorna Frank, representing 

Montana Farm Bureau. He are in support of H.B. 59. 

The delegates at our convention this past ~ovember 

discussed the ownership and maintenance of boundary fences, 

apparently there is a problem in some areas and this piece 

of legislation is needed when the two parties can not come 

to a mutual agreement. 

FARMER5 AND RANCHER5 UNITED -
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RIGHTS AND OBLIGATIONS OF ADJOINING LANDOWNERS 

TO BUILD OR MAINTAIN A FENCE 

Prepared for the House Agriculture, Livestock, 
and Irrigation Committee 

By Torn Gomez 
Staff Researcher 

Montana Legislative Council 

January 18, 1987 

I. INTRODUCTION 

This paper presents a general overview of the rights, 

duties, and obligations of owners and occupants of land 

to erect or maintain a fence, including a division 

fence, and fences intended to prevent animals from 

trespassing onto adjoining property. 

This paper has been written to meet the general 

information needs of the House Committee on 

Agriculture, Livestock, and Irrigation. It is not in 

any way intended to provide an authoritative statement 

of the fencing laws in Montana, nor is it meant to be a 

complete treatment of the subject involved. 

II. DIVISION FENCES 

Rights and Duties Generally 

As a general rule, an adjoining landowner has the 

inherent right to fence his land or to leave the land 

unfenced, in the absence of a valid statute or 

contractual restriction to the contrary.1 

" 



;" . With respect to a division fence, which is erected on 

the dividing line or boundary line between the land of 

adjoining owners, the right to erect a fence may be 

unilateral. A landowner may build a division line 

fence on a boundary line without the consent of the 

adjoining landowner, although the other party, if he 

decides to enclose his land, is obligated to pay his 

share of the cost of building and maintaining the 

fence. 2 The adjoining landowner, if he pays for the 

fence in its entirety, has the right to build the fence 

on the boundary line though it would straddle one-half 

upon the neighboring property.3 

At common law, a landowner is not bound to establish or 

maintain a division fence, except by prescription or 

agreement,4 and in the absence of an agreement, an 

adjoining landcwner has no right to build his fence 

beyond his own land. S 

State statutes relating to legal fences~ which 

prescribe what such fences are, and defining the duty 

to maintain and repair a division fence, do not affect 

the right of an adjoining landowner to build a division 
6 fence. 

Establishment of Duty by Prescription or Custom 

An adjoining landowner may acquire a duty to maintain a 

division fence by prescription or by custom7 . Thus, 

where for a period of 20 years, the owner of adjoining 

land has continuously and without interruption repaired 

and maintained the whole of a division fence, a 

presumption exists that the owner or those from whom he 

deri ved title were bound perpetually to make and 

2 



maintain the fence, and the existence of a former 

agreement may also be inferred. 8 

Similarly, where a line fence is built in separate 

portions by adjoining owners and maintained by them for 

more than 25 years, seme original grant or agreement 

between the parties by which a legal division of the 

fence was established will be presumed. 9 

If a partition or division fence is maintained only 

occasionally, and not continually during the period of 

prescription, no prescriptive obligation to maintain 

the fence has been created. lO 

State statutes relating to the establishment and 

maintenance of division fences do not affect a 

prescriptive obligation of an adjoining landowner to 
. . h f 11 ma~nta~n sue ence. 

Establishment ef Dutv bv Aareement 
• rr' 

Adjoining landowners may make a valid agreement 

relating to the construction and maintenance of a 

partition or division fence. The fact that there is a 

statute governing the building and maintenance of 

division fences will not preclude the parties from 
12 controlling the matter by private agreement. 

Hence, when adjoining landowners enter into an 

agreement concerning the building and maintenance of a 

di vision fence, the rights and obligations of each 

owner are determined by the agreement, and not by the 

fence statutes or by cornmon-law rules. 

3 



=s~ablishment or Duty ~nder S~a~~~2s 

fa~ce absdn~ a dut~ 

of land ~a7 acq~ire such duty. 

1 I 
to CO so. _ ... 

Cncer sectier'. 70-16-205, HeA, the adjoining owners 

land ., are rr.u "t~a 111' :::ouno. equa 111' to rr.ain ta:'n II a 

divisicn fence between them, and each must contribute 

his share of the land, material, and labor for its 

HeW27er, an adjoining lanccwner may be relieved of the 

eu tj to share or con tr ibu te to the cor.str'.lction or 

maintenance of a division fence if he chOOSeS ~o 1e= 

l-:is l'::'r'.l-: l.12 withe1...:t fer.cing, but ; C such c\Vnar 

afterward encloses his land, he must then provide t~ 

his neighbor a just prcpor"tion of t~e value of the 
. " - .,.' ~ 6 

dlv1s~on :ance a"t tna"t tl~e. 

As interpreted by the Supreme Court, the statutory d~ty 

to "lnain~ain" a division fence includes the duty to 

erect such fence, because when a division fence is 

is for the rn~tual and equal ber1efit 0:: 
ac.~ci:,.ing O\vners, and, therefore, upon the plainest 

pri; . ..:::..-::'e of equitj the cost and respor.sibility ef 

b~i~~:..ng, as well as maintaining the fence, must be 

h 
-'l' . • 17 bor:'.:::: :;'; eac a,-,Jo1n1ng owner. 

Sec~ie:"s 70-16-206 and 70-16-207, MCA, impose upOr'. 

occupants of adjoining land a duty similar to that of 

coterminous owners. Accordir'.S' to the statutes, the 

occupants of adjoining lands previously enclosed bv a 

division fence must build and maintain such fence in 



eacf;, ccn ti:--.'J8 S 

:-:-::~e other'.vise, .' ... -, - . 
"-- ..... .' -.::. -'- .'. 

:.r .. geed 

I: land adjoini:'.q 

anot~er builds a division fence, the o~her par~y rn~st 

within 3 ncnths build his propor~ion of such ~ence or 

pay to t~e owner of the fence an eq~al proportion of 

the val~e of the division fence. 19 

En :croeIT'.en to:: S ta tu tC)r'! eu tv 

Under Mon~ana law, if an owner or occupant of adjoi~i~g 

land neglects or refuses to repair or build a division 

~ence ~ti~~ ~y law he eught to build and maintain, t~e 

owner or occupant of the adjcining l~nd may build a~ 

repair the fence, and the party who re:uses or fails to 

partici?ate in build~ng or repairing the fence, after 

receivir.g timely notice, is liable fer the entire 

expen3~ of the fence and is also liable for all damages 

h J-. • d b h' . hb 20 t at may ~e susta~ne y ~s ne~g o~. 

III. FENCn,IG LAWS 

Duty to Fence under Common ~aw 

Ur.der c::;r:ur.on la':!, the owner or tenant of land is not 

obligated to fence it, but is bound at h~s own peril to 

keep his animals from trespassing onto the land of his 

adjoinir.<; r.eighbor, or otherNise be held 

liable :cr damages caused by his animals 
?l 

neighbor's property.-

5 

strictly 

to his 
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The cornmon la'rl had its origin in the legal principle 

that every man's land which is not enclosed and set 

apart from another I s land by visible ane. material 

fences is encircled by an ideal invisible boundary over 

which it is as unlawful for beasts of a neighbor to 

cross as it would be for the neighbor to overleap or 

tear down a material fence. 22 

As a result, under cornmon law, a lando'rlner is not 

required to fence animals out to prevent their damage 

to his property; instead, the owner of stock must fence 

his animals in lest they trespass on his neighbor's 

property. 

Dutv under Rance Law 

In Montana and other western states, the cornmon law 

rule has been largely abrogated by enactment of range 

laws. Where under common law livestock has to 1:;e 

fenced in, under range law, livestock has to be fenced 
23 out. 

Under the range law in Montana, one releasing his 

livestock onto lands where he has a right to do so is 

under no duty to restrain livestock from entering upon 

another's unenclosed land. Such livestock owner is not 

responsible for damage occasioned by the entry of his 

livestock on such unfenced land, they having been led 

onto the land by their own natural instincts. The 

exception is when the owner of stock willfully or 

intentionally herds or drives livestock onto another's 

unfenced land or places them so near the adjoining 

b d h . b "t 24 oun ary t at trespass ~s ouna 0 occur. 

6 



Under range law, a lawful fence entirsly surrounding 

his land is a condition precedent to the right of a 

landowner to recover damages from owners of livestcck 

trespassing on his land, except in the case of willful 

h d ' d " f I' .j...' 25 er ~ng or rlv~ng 0 ~veS~OCK. 

Duty under Laws Relating to Grazing Districts 

Under state statute, an owner or lessee of farming 

lands lying within a grazing district must fence out 

livestock allowed to run at large or under herd. The 

state district or its members may not be held liable 

unless such farming lands are protected by a legal 

fence. 26 

Duty under Herd Laws 

In Montana, an owner or person in possession of 

Ii vestock has a duty to keep such Ii vestcck from 

running at large in a herd district. 27 

.If any livestock or other domestic animal breaks into 

an enclosure protected by a legal fence, the owner of 

such animal is liable for all damages to the owner or 

occupant of the enclosure. However, a legal fence is 

not required in order to maintain an action for injury 

done by animals running at large contrary to law. 28 

The adoption of the herd law eliminates the effect of 

the range or grazing laws and restores common law by 

cancelling the requirement that the neighbor fence out 

animals and makes stock owners liable for damage caused 

by their animals on adjoining property. 

i 



Duty on Land Bordering Hiahway 

Section 60-7-103, MG~., requires t!1e Departme::1t 0: 
Highways to fence the right-af-way a: any part of the 

state highway system that is constructed through open 

range where livestock present a hazarc to the safety of 

motorists. 

Under section 60-7-201, MCA, the duty of a person 

owning or possessing livestock is not to permit his 

livestock to graze, remain upon, or occupy a part of 
~9 

the fenced right-of-way of a federal-aid highway.L 

Generally, an open range designation implies that an 

owner is not liable for his wandering livestock. Prior 

to 1974, a stack owner was liable only for willful 

failure to keep livestack off a federal-aid primary 

highway. However, with the 1974 amendment of section 

60-7-201, MCA, stock owners are now liable for 

negligent conduct that results i~ the presence of their 

livestock in the right-of-way of a federal-aid 

h ' h 30 
~g way. 

TG86:7016:eg 
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NOTES 

Green v. Mutual Steel. Co., 268 Ala. 648, 108 
337, (1959). This right seems to have its origin 
principle of law that guarantees every owner of 

roperty free and undisturbed possession to use 
ld according to his pleasure. 

Montgomerv v. Gehring, 145 Mont. 278, 400 
)3 (1965). 

Hoar v. Hennessy, 29 Mont. 253, 74 P. 452 

Osgood v. Names, 191 Iowa 1227, 184 N.W. 331 

Hoar v. Hennessv, supra. 

Id. 

McAfee v. Walker, 82 Kan. 182, 107 P. 637 
Knox v. Artman, 37 S.C.L. 283. 

Co _erence to real property, "prescription" is a 
Lven to a mode of acquiring title to incorporeal 
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~nt, such as when a certain man and his ancestors 
::-ially exercise a right of pasture. 
::-iption" has its origin in a grant, evidenced by 

"Custom" is a usage or practice which, by 
adoption or acquiescence and by long and 

Lng habit, has become compulsory, and has 
~d the force of a law with respect to the subject 
~h it relates. Black's Law Dictionary, 4th ed. 

Titus v. Pennsvlvania Railroad Co., 87 N.J.L. 
2 A. 944 (1915). 

Knox v. Tucker, 48 Me. 373. 
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50th Legislature LC 0324 

STATEMENT OF INTENT 

HOUSE BILL NO. 59 

A statement of intent is desired for this bill to 
clarify the purpose and operation of 70-16-205(2) with 
respect to the rights and obligations of coterminous 
landowners in maintaining a division line fence. 

It is the purpose of this bill to provide a method for 
the assignment to each coterminous owner of land his 
share of the division fence to maintain. However, the 
met~:d provided in 70-16-205(2) is not intended to be 
exc_·...I.sive. As such, the statute is not intended to 
affect a prescriptive obligation of a coterminous owner 
to maintain a fence, nor is the statute intended to 
preclude parties from establishing and maintaining a 
division fence by mutual agreement. Furthermore, when 
it can be clearly proven that one person owns and has 
been maintaining a particular fence, the rights and 
obligations of the owner must remain unimpaired by the 
statute. 

7016.TXT 



EXH: 3 iT_-#-=--_' ___ _ 

AMENDMENT TO HOUSE BILL NO. 59 

1. Page 1, line 22. 
Following: "!2Y" 
Ins'ert: "prescription, custom, or" 

2~ Page 2. 
Following: line 6 
Insert: "NEW SECTION. Section 2. Saving clause. 
This act does not affect rights and duties that 
matured, penalties that were incurred, or 
proceedings that were begun before the effective 
date of this act." 
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EXHIBIT :;t I .. ' .. 

DATE~~ tl 1$ 7 

HB t/- 0Vf ... ~-'L 

TED SCHWINDEN 
GOVERNOR 

STATE OF MONTANA 
DEPARTMENT OF AGRICULTURE 

OFFICE OF THE DIRECTOR 

AGRICULTURE/LIVESTOCK BLDG. 

CAPITOL STATION 

HELE:\A. :\IO:\T.-\:\A 59620·11201 

Testimony of Montana Department of Agriculture 
Director Keith Kelly for the House Agriculture, 

Livestock and Irrigation Committee on 
House Bill 61 

Friday, January 9, 1987 

TELEPHONE: 
AREA CODE 406 

444·3144 

KEITH KELLY 
DIRECTOR 

Chairman Compton and Members of the Committee. The purpose of 

House Bill 61 is to clarify the language in the Noxious Weed 

Management Funding Law. This bill does not affect revenue generated 

by the Noxious Weed Management Funding Law, but makes definations 

consistent with present legislation and allows for more efficint 

expenditure of funds for grant projects. 

House Bill 61 would revise the defination of "herbicide" to 

correspond with the Montana Pesticides Act and allow for consistency 

between the two laws. The bill would also allow for one-half of the 

annual herbicide surcharge revenue to be committed rather than 

expended for weed grant projects. This revision clarifies the 

existing language and provides more flexibility for project 

implementation and completion. 

The Noxious Weed Management Funding Law has been successful in 

increasing awareness of noxious weeds and promoting cooperative weed 

management projects. House Bill 61 clarifies the existing law and 

allows for more efficient utilization of funds. The Department of 

Agriculture requests that this bill be accepted as amended. 

An AfJirmalil'e /lelion/Equal Emplovmelll O(lporllltlily Employer 



ru~ENDMENT TO HOUSE BILL NO. 61 

1. Title, line 10. 
Following: line 9 
Insert: "IMMEDIATE" 

2. Page 3, line 9. 
Following: "effective" 
Strike: "July 1, 1987" 
Insert: "on passage and approval" 

7011.TXT 
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AMENDMENT TO HOUSE BILL NO. 40 

1. Page 9, line 14. 
Following: line 13. 

EtHIB rr wt.. 
_\l Pt IE t,f ~t~/7 
tL~ , ~(b'~ ,l.(»)j~l 

4 

Insert: " Section 7. Establishment of fees 
grain marketing fund account. ( 1) The department 
shall by rule establish reasonable fees for the 
inspection, certification, weighing, and sampling of 
grain under the program authorized in ( section 2 J. 
The department shall design such fees to defray the 
costs of providing services and carrying out its 
duties under [ this act ]. 
(2) There is a grain marketing fund account in the 
state special revenue fund. The money in the account 
is allocated to the department for payment of 
expenses incurred in the administration of 
[ this act ]. 
( 3 ) All fees collected under ( this act ] must be 
deposited in the grain marketing fund account." 

Renumber: subsequent sections 
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AMENDMENT TO HOUSE BILL NO. 59 

1. Page 1, line 22. 
Following: "EY" 
Insert: "prescription, custom, or" 

2~ Page 2. 
Following: line 6 
Insert: "NEW SECTION. Section 2. Saving clause. 
This act does not affect rights and duties that 
matured, penalties that were incurred, or 
proceedings that were begun before the effective 
date of this act." 
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