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MONTANA STATE SENATE
JUDICIARY COMMITTEE
MINUTES OF THE MEETING

June 26, 1986

The third meeting of the Senate Judiciary Committee
for the 49th Legislature, Third Special Session, was
called to order at 10:10 A.M. on June 26, 1986, by
Chairman Joe Mazurek in Room 325 of the Capitol
Building.

ROLL CALL: All committee members were present.

CONTINUED CONSIDERATION OF SB 22:

CLOSING STATEMENT: Senator Blaylock: I opened yester-
day by saying that I didn't like the dicision of the
court and why. But it is the law and they have made
certain demands, if any statute passed, it is going to
pass muster. One of those demands was that we must
prove a compelling state need if we are going to gain
approval of the court. I think we have worked hard

here to do that. Our school districts, our cities, our
counties and our state have presented strong evidence
that we are in difficulty without limits on our public
liability. Senator Towe has placed into the record

the legislative findings of the interim committee study
and I would like to, at this time, ask that all the
evidence presented to this Judiciary Committee in the
March session, on behalf of the proposed constitutional
amendment on public liability, be made a part of the
record if that is acceptable. I would further urge that
as part of this that we ask the state, in the case of
Mr. Maynard, to continue to build evidence of our diffi-
culties, so that any future challenge to this statute,
that that evidence that he might gather might be part of
any proceedings before the Supreme Court. I would like
to say at this time, for all of those who are interested
in this, that in executive session that I intend to
offer two amendments. The first is to strike Section 6,
which is the section which would make this retroactive
to 1977 and I've thought this over and I've talked to
other counsel and I think that it would be unfair to
make this retroactive to the lawsuits that have already
proceeded to the courts, to the negotiations that are
going on. What this would do by striking Section 6, it
would make it applicable on July lst of this year if it
passes. Then I'm going to offer an amendment to terminate
Section 2, which sets the limits, whatever limits that we
decide, that will sunset those limits in 1989, so that the
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legislature, at that time, can again take up whether
those limits should be raised or lowered or left the same.
I think that that's probably the prudent course to follow
because it is a volatile thing and so with that Mr.
Chairman, I close.

QUESTIONS FROM COMMITTEE MEMBERS: Senator Yellowtail:

I'd like to ask Karl Englund to comment on something

that we heard yesterday. I've forgotten, Mr. Englund,

who said this but someone noted that actuarially, under
the self-insurance pool, that the Montana League of Cities
and Towns has put together, that actuarially that program
could cover a liability at, I believe they said, 3/4's

of a million dollars per individual and 1-1/2 million
dollars per occurrence, or some such figures. Mr.
Tubergen said that. Would you comment on that please.

Mr. Englund: Well, that was my understanding of what was
said also, and I guess, I think, that that then creates

a good basis for you to understand where the cities and
towns can get insurance, through that market. I don't
believe that that creates a good place to set limits in
and of itself. 1In other words, the simple fact that that's
what that policy can offer, doesn't necessarily mean

that there is a compelling interest to set the limits

at those figures. We all purchase insurance for our auto-
mobiles and for our homes, make economic decisions con-
cerning what are going to be the limits, knowing full

well that there is a slight chance that we will cause an
injury which results in liability greater than those
limits and that's a chance that we take. So, I have auto-
mobile insurance and limits on the amount of my coverage
and I think right now I'm at $500,000 or $750,000. Well,
I know full well, that if I seriously injured someone, the
potential for my liability is greater than that. I've
just made a decision that that's as far as I'm willing to
go in terms of paying for insurance. So, the point that

I think is important there is that that creates the point
at which they can get insurance. I don't think that we
necessarily have to conclude from that, that that is the
point at which there is a compelling interest to impose
the limits.

Senator Towe: For some of those who are proponents of

the bills that come from local governments themselves, would
you have any comments on the proposed increase of the

limits from the bill figure of $300,000 and a million to
$500,000 and two million. Does anybody find that that
would be a really difficult thing to live with. I think,

in view of the Pfost case, where we had a really serious
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injury where there were medical bills of some $250,000,
$300,000 probably is a little bit low and we probably
ought to be talking about a higher limit.

Gentleman answered but did not identify himself: I think
that people in the cities recognize some of the arguments
in the Pfost case and that they are legitimate and we

are willing and prepared to consider adjustments in the
limits. In response to Mr. Englund's comment, if we

were asked actuarially what type of limits would provide
some reasonable margin of safety under the program that
we're offering, I'm sure that the counties under the
program that they're developing are going to be looking
at some of the same considerations, and at this present
time $500,000 per person and a million dollars per oc-
currence, would fall within that margin of safety. If

we are able, down the road, and down the road that isn't
too far, we're talking September lst, to put together our
bonding program and expand the participation in this, we
could, I would say with a reasonable margin of safety,
offer coverage to our members at the level of $750,000
per person and 1-1/2 million per occurrence. Anything
beyond that then, would become a direct tax obligation

of the city or town.

Senator Mazurek: I have a question for John Maynard. John,
I want to confirm or disaffirm an understanding. There

has been some question as to whether or not the legislative
findings, not as expressed in the statute, but the legisla-
tive record, including the introduction of reports on the
reserves held by state government, the number of claims,
the potential exposure, whether any of the information that
was part of the legislative record when this statute was
adopted in 1977 and again in 1983, whether those matters
were in the district court record and available for
consideration by the Supreme Court prior to the Pfost
decision, or at the time of the Pfost decision.

John Maynard: It is my understanding they were not.

Senator Mazurek: I guess I'd only comment that there

has been much made about the fact that the court rejected
what the legislature had done, but the only thing the

court had to look at was the statutory language. It

didn't have any of the information, such as the study
Senator Towe in his interim committee did, or any of the
evidence which was introduced in support of SB 184 last
time or any of the information that has ever been presented
before this legislature to justify the imposition of the
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limits. That in and of itself may have been an important
factor in the court's decision. So, I think the importance
of this record today and yesterday is important and I would
indicate that we are making a verbatim transcript of this
hearing and this executive action and hopefully in any
future litigation this would all become a part of the
record in justifying the action that this legislature

may or may not take.

Senator Towe: Pursuant to that end, I would request that
we do include the minutes from the House and Senate
committess in 1983 that considered the sovereign immunity
bill or the limitation on liability bill. :

Senator Mazurek: Would you also include those in 1985
when the limits were extended; $300,000 and 1 million
had been sunseted and they were reenacted in 1985.

Senator Towe: I would ask then that all four, the House
and Senate considerations in 1983, and the House and Senate
considerations in 1985 be added. (The minutes from the
House and Senate Committees on SB 465 in 1983, and SB 184
in 1985 are attached as Exhibit 1)

Senator Towe: I would also request, I think John referred
to a study yesterday, John Maynard, and I think that study
you said was not available but you indicated some of the
results and related those to use. I would ask that that
study be included in the record. (the report referred to,
furnished by John Maynard, is attached in the minutes
dated June 25, 1986 as Exhibit 4, SB 22)

Senator Mazurek: Yes, I think Mr. Maynard made reference,
orally, to what some of the report would say. We would
like a written copy of that report. I do think it's
important that you get it to us before this legislature
adjourns. We do have the oral record of your testimony,
but we would like the written report as well and I think
you indicated that may be available by Friday. Is that
correct? Or, you're hoping it will be available by
Friday.

Don Maynard: It will be mailed from Seattle on Friday and
I can try and make arrangements to have a copy mailed '
directly to this committee on Saturday.

Senator Mazurek: Or, if not, if there's any chance you
could get a telecopy.

Senator Towe: It occurs to me, Mr. Chairman, that that
should be insignificant, the minutes will certainly be
open until we get a written copy that you can review and
bring to the secretary to add to the record.
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Senator Shaw: Karl, can you explain the equal protection
clause of the federal government?

Karl Englund: As it relates to this?
Senator Shaw: Yes.

RKarl Englund: Well, first of all, as it relates to this,
there's no necessity to do that. The Pfost decision
applied the equal protection clause to the Montana
Constitution and the doctrine that even though that
clause mirrors the federal clause, the Montana Supreme
Court can adopt a more expansive meaning for our equal
protection clause, but, the equal protection clause
prohibits discrimination. Basically, that is the
cleanest and shortest way that I can explain it to you,
considering that you want to take executive action on
this bill before you go into session.

Senator Shaw: If this bill should bécome law and we don't
get anything done on the private sector, doesn't that
put this bill into jeopardy because of the equal protection?

Karl Englund: It puts it under scrutiny because of equal
protection and that's exactly what the Supreme Court said
last time, it puts it under scrutiny because there is a
right to full legal redress and, therefore, the level of
scrutiny is a high level of scrutiny and so the court
will loock to see whether there are compelling reasons

for the enactment of this statute. If your record in
this committee and if the record in the district court is
sufficient to justify that, then the court will uphold it.

Senator Towe: For the record, I did ask Bonnie Tippy, after
the meeting, if I had understood her correct, that she said
she did not think we had shown a compelling state interest
and she corrected me on that. That is not the case, she
said, she felt there was a compelling state interest shown.
Her comments were simply directed that she didn't think
we'd shown anything additional that would change the
court's opinion. She promised a letter to that effect
clarifying that. I would like to ask that that letter be
added to the record. (Letter from Bonnie Tippy attached as
Exhibit 2)

Senator Mazurek: I had the same conversation and that
letter will be made a part of the record.

ACTION ON SB 22: Senator Mazurek: There have been suggested
a couple of amendments. We need to look at the limitations,
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the applicability and retroactivity and the effective
date and termination date. The first thing we should
probably take up is the limits as to whether or not you
would want to change those. I have a suggestion, just

a comment, the cities and counties and their insurance
advisors have indicated that $500,000 to a million, or
at a million per occurrence or per person/per occurrence.
I think it may be advisable for us to take $500,000 and
a million and then perhaps sunset this thing so we have
to look at it again in the regular session because the
self-insurance fund is just getting started and I guess
I'd rather not take their higher number. We may have to
do that in January, but let the bonds be sold and let

us reexamine those.

Senator Towe: Let's do it this way then. Let's go
$500,000 and 1-1/2 million. I don't think that that
extra amount per occurrence is that much more difficult
to cover and I really think that if you got a number of
people injured in the same accident, you've got some
real problems. Suppose, you've got 30 people or 300
people, for instance, you've got some real problems.

You get it down to where you aren't even going to cover
medical bills. So, my suggestion would be $500,000
according to your principle, but boost it up to at least
1-1/2 million and then sunset it in a couple of years.
I would move to make that motion. "

Senator Mazurek: Any discussion on the motion to amend
page 3, line 12 to strike $300,000, insert $500,000 and
strike 1 million and insert 1.5 million. Alec Hansen,
I guess I'd be curious to know yours and John Maynard's
reaction to that.

Alec Hansen: I think that those limits fall within the
perimeters of what we were told represents the margin
of safety and I think we can accept that.

John Maynard: My answer, I have two answers, my first
answer is that imposes a 1.25 factor that we have to
reserve for and that is opposed to the unlimited 2.35.
It's a much more reasonable limit. The fact that addition-
ally you should consider is that if you change the limits
and raise them, that is one additional fact that the
Supreme Court will have to look at. It is questionable
as to the relevance of that fact, but I think that it is
a relevant fact that will affect where they draw the line
concerning a compelling state interest and it seems like
a good idea from that respect.
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Senator Mazurek: Any discussion on those limits? The
question having been called for, those in favor of the
motion say aye, opposed no, the ayes have it, the motion
carries.

Senator Mazurek: The other matter we should address is
applicability. Senator Blaylock has suggested that we
not make this retroactive.

Senator Blaylock: I move that we strike Section 6 in
its entirety and then that will leave the effective
date at section, what is now section 8.

Senator Mazurek: Any discussion on that? I guess I'd

ask John McMaster, I have some questions as to whether

we can go back on pending claims, but I know in the
veterans' preference situation, which arguably is

different because that was a governmental gift, essentially
a priviledge, we went back and affected only those that

had not been reduced to judgement. Is that a possibility
here?

John McMaster: Mr. Chairman, I think it's a possibility
here. In my own mind, I'm not certain that you'd be able
to get away with it though, especially in light of the
way the court looks at the right of full redress.

Senator Mazurek: What about this? What if we went
retroactive to the date of the Supreme Court decision in
Pfost.

John McMaster: That would be okay with me, although
personally I think that there's a very good chance that
you could go back beyond that because all you're really
changing here are limits. I mean, the court said that
they have the right to sue. What you're saying is we're
going to let them have that right, but impose certain

" limits on what they're going to collect in damages.

Senator Towe: A suggestion might be to go back to the
effective date of the last change in 85 or maybe even
before that change, the major change in 83 after the
Karla White decision. I think probably 1985. In other
words make it retroactive to July 1, 1985. And, if in
fact, and I guess I would argue in favor of it this way,
that I feel like John, that there's a fair chance that
they wouldn't accept it. You've got a severability
clause, if they don't accept that, fine, we haven't.
lost the rest of it. We're taking no really big risk.
Maybe it will be effective and if it is so much the
better.
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Senator Crippen: I don't know what the court will say
about the severability clause, Senator, you may have a
little different opinion than I do. We're trying to
solve a problem here, why are we doing it the way we're
doing it? Let's not throw up any red flags at all.

I think Senator Blaylock made a good point about fairness,
aside from that I think if we're trying to go from here
on down the line, that's fine. We may be able to go
back to the Pfost case, maybe we should and maybe not,
but I think we're starting in at this point in time and
I think we should just stick right here, right where

we are now.

Senator Blaylock: I feel somewhat strongly that I think
we ought to make the applicability date as of July lst
this year. Then I don't think we get into trouble with
what's already going on and what's already been decided
and I think we make it more difficult for the court to
really look at this thing if we say, you know, in effect
those court decisions now are going to be changed, are
going to be affected by this limitation and I would like to
go, I think that this statute has a better chance before
the court and I'm not a lawyer, but I just feel that it
has, as a person, if we make it applicable now and not
affect those court cases that are already decided, are
already in process.

Senator Towe: That is not what we're talking about. I
think we need to clarify that. This, at the present time,
says claims, lawsuits and causes of action arising after,
not necessarily those that have already been filed. The
fact is that there may be claims out there at this point
that have already accrued, because the accidents happened,
but no lawsuits have been filed yet. So there is a
difference there.

Senator Blaylock: I move that we strike section 6.

Senator Towe: To do that wouldn't you just, why not

just clarify it by saying, instead of striking section 6,
strike 1977 and add 1986. Then we clarify that. It does
apply to everything where an action commences or where

the cause of action accrues after July 1, 1986 and we don't
build any further ambiguity of whether it applies to
lawsuits or whether it applies to accrual of action.

John McMaster: If the intent is to make it apply only to
actions arising after this act takes effect, the act is
effective on passage and approval and I suggest that you



Judiciary Committee
June 26, 1986
Page Nine

amend 6 to simply say this act applies to all claims,
losses and causes of action arising after the effective
day of this act.

Senator Blaylock: I'll accept that. I withdraw my
previous motion to amend and move to amend it, as John
said, making it after the effective day of this act.

Senator Mazurek: You've heard the motion, those in favor
say aye, opposed no, the ayes have it, the motion carries.

Senator Mazurek: Senator Blaylock, regarding the effective
date, you indicated you wanted to have a termination date.

Senator Blaylock: I would suggest, is there any interest
in changing the termination date to July 1, 1987, so

that we have to look at it again in January? We can look
at how the insurance program is operating.

Senator Towe: I'll move to that effect. That John draft
the language to make the termination date on section 2
for June 30, 1987.

Senator Blaylock: John Maynard, what do you think of
that? ,

John Maynard: Good idea.

Senator Mazurek: You've heard the motion, those in favor
say aye, opposed no, the ayes have it the motion carries.

Senator Mazurek: Senator Crippen has moved the bill

DO PASS AS AMENDED, those in favor say aye, those opposed
no, the ayes have it with Senator Daniels, Senator Shaw
and Senator Yellowtail voting no. The motion carries.

Chairman Mazurek requested that in addition to the infor-
mation that has already been presented for testimony,
that the following be included as a part of the minutes:

Exhibit 3 - Testimony and Exhibitsof the 1975-1977
Interim Committee on Sovereign Immunity. The actual
interim report is part of the testimony that was
presented at the hearing on SB 22 on June 25, 1986
and is attached to that set of minutes as Exhibit 6.

Exhibit 4 - All House and Senate Minutes, Testimony,
Exhibits and Reports of the March, 1986 Special
Session re: Representative Bardanouve's bill (HB 7)
proposing a constitutional referendum.
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There being no further business to come before the
committee, the meeting was adjourned at 10:40 P.M.

/] COMMITTEE GEAIRMAN

ah

NOTE: For clarification purposes, all exhibits
for this set of minutes, whenever possible, will
be marked in the upper right hand corner.
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ACTION ON SB 245: Mr. Petesch stated the information required in this
bill would be available in discovery or in the writ of assistance or
writ of attachment. Senator Pinsoneault questioned whether this applied
if your judgment came out of justice court instead of district court.
Senator Towe responded he thinks there is a reference in the justice
court statutes to the rules of civil procedure in district court.
Senator Crippen moved SB 245 be recommended DO PASS. The motion carried
with Senators Brown, Crippen, Galt, Pinsoneault, and Yellowtail voting
in favor and Senators Blaylock, Daniels, Shaw, and Towe voting in
opposition.

ACTION ON HB 103: Amendments to HB 103 were distributed to the com-
mittee (See Exhibit 1). Mr. Petesch stated the committee has adopted
all of the amendments on the attached Exhibit 1 except the last one,
which is one Senator Pinsoneault requested be looked into. Senator Towe
moved amendment No. 4 be adopted. The motion carried unanimously.
Senator Pinsoneault moved HB 103 be recommended BE CONCURRED IN AS
AMENDED. The motion carried with Senator Crippen voting in opposition.

ACTION ON SB 267: Mr. Petesch stated Representative Bergene has a
comprehensive bill revising the exemptions that has not yet been intro-
duced. Senator Daniels stated the chair would entertain a motion to lay
the matter on the table pending introduction of Representative Bergene's
bill. Senator Towe stated if we lay this bill on the table, it will
effectively be dead due to the close proximity of the transmittal
deadline. He believes there is some merit in the bill. Senator Towe
moved that SB 267 be recommended DO PASS. The motion carried with
Senators Daniels and Galt voting in opposition.

CONSIDERATION OF SB 184: Senator Tom Towe introduced SB 184 due to
Senator Joe Mazurek's absence from the hearing. Senator Mazurek was
presenting a bill to the State Administration Committee and was unable
to present SB 184 on his own behalf. Senator Towe stated this bill
simply repeals the sunset provision in the language the legislature
adopted last session. The language we adopted last session amended that
section because of the law on sovereign immunity. One of the corner-
stones of that law is that only general damages will be allowed. That
meant only those monetary damages you can put a finger on. The supreme
court ruled that was unconstitutional, and we cannot deny the other
intangible damages. The 1983 legislature put in a limit of $1 million.
It also put in a sunset provision until June 30, 1985. This bill
repeals the sunset provision. Senator Towe stated he understands the
bill has been working quite well. It has meant an enormous increase in
damages paid out. If we took the limit off, we would be paying out a
lot more. The feeling of the legislature is that ought to be suffi-
cient. He thinks it would be wise to continue the existing provision by
repealing the sunset provision.
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PROPONENTS: Mike Young, from the Department of Administration, states
his department defends and pays any bodily injury claims under the
statute. The 1972 constitution abolished immunity completely. The 1974
general election approved a referendum to allow the legislature to
reinstate by two-thirds vote of each house believing being compensated
for only pecuniary loss was a denial of equal protection. They have
gone from a net fund balance of $10 million at that time to $8.6 million
now. The reserves they have for an existing 150 lawsuits are about
$5,638,000. That leaves them with about $2,961,000. A study viewed the
White decision as having a negative impact on our existing reserves.
They are looking at increased exposure. In our actual claims paid,
1980-81 claims paid to individual claims were $144,000 for the bienniem.
In 1982-83, $2,943,589, because they had to reevaluate all claims
because of the White decision. In 1984-85, they are currently standing
at $2,619,530 for just the first year and a half of the biennium. No
one can act arbitrarily and hide behind a shield, not even the state.
Whether you have economic or non-economic loss, you have the same cap.
It has been ruled unconstitutional in one district court in Missoula,
and it is up on appeal. Chip Erdmann, from the Montana School Boards
Association, stated they strongly support the bill. They agree govern-
ments should be responsible for their actions, including schools, but we
have to remember they are out there providing mandatory services and not
for profit. He thinks we need reasonable limits. One of the nice
things about the present law is we have a figure that we can insure up
to. Last session when we lost that figure, several insurance companies
advised they would no longer insure school districts. They think
without such limits, the operation of school districts would be in
jeopardy. Then we are faced with the problem of how to provide the
mandated services if there is no mcney. Alec Hansen, representing the
Montana League of Cities and Towns, stated his organization strongly
supports the bill. They feel limits are absolutely necessary to prevent
cities and towns from financial catastrophe. The limits are reasonable
and should be retained. Cities and towns cannot afford the increased
insurance costs. Greg Jackson, representing the Urban Coalition, stated
they would like to go on record in support of SB 184. The trickle down
effect of an increase of claims becomes an increased cost to .the tax-
payers. In addition, he stated that on behalf of Gordon Morris, of the
Montana Association of Counties, the Montana Association of Counites
would like to go on record as supporting this bill. Curt Chisholm,
Deputy Director for the Department of Institutions, stated the depart-
ment would like to go on record in support of this bill. One reason is
economic because of the cost of increased insurance rates. He stated we
should keep in mind the populations at risk that the Department of
Institutions traditionally and currently receive as wards of the state
and criminals convicted in the state of Montana. The decision to place
these kind of individuals in a less restrictive environment in the
communities puts populations at risk. Regardless of the ceiling of
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limitations in existence, the legislature and the people of the state of
Montana need to be fully aware of the populations they have at risk.
(See written testimony from Gordon Morris, Executive Director of the
Montana Association of Counties, attached as Exhibit 2.) (See written
testimony from Jim Nugent, of the City of Missoula, attached as Exhibit
3.)

OPPONENTS: Xarl Englund, representing the Montana Trial Lawyers '
Association, presented a letter from Erik Thueson (see Exhibit 4). Mr.
Theuson was the plaintiff's attorney in the White case. Mr. Englund
stated there are potential constitutional problems with a limitation on
judgments against public entities and the denial of equal protection.
The sunset rather than being repealed should instead be at a later date,
particularly because of the rising cost of medical costs which may be
appropriate today but may not be in a few years. They suggested we
resunset it for two years down the road.

CLOSING STATEMENT: Senator Mazurek stated the White decision was a
4 to 3 decision. He would resist an effort to reinsert the sunsetting.
He believes we can review the ceiling as costs go up.

QUESTICNS FROM THE COMMITTEE: None.

Hearing on SB 184 was closed.

RECONSIDERATION OF HB 103: Chairman Mazurek stated a concern had been
brought to him by Senator VanValkenburg regarding this bill. It has a
particular impact in the larger counties, such as Yellowstone, Missoula,
and possibly Lewis and Clark. The law states each district will desig-
nate one judge as the youth court judge. That has become a problem in
Missoula where youth court matters take up nearly all of one judge's
time. Senator VanValkenburg has asked the committee to change the bill
to add that the district shall designate one or more youth court judges.
Senator Blaylock moved that the committee reconsider its action on

HB 103 for purposes of amendment. The motion carried unanimously.
Senator Shaw moved HB 103 be amended as requested. The motion carried
with Senator Crippen voting in opposition. Senator Pinsoneault moved
that HB 103 be recommended BE CONCURRED IN AS AMENDED. The motion
carried with Senator Crippen voting in opposition.

ACTION ON SB 184: Senator Shaw moved that SB 184 be recommended DO

PASS. Senator Towe stated it has been working well, so there is no need
to put in a sunset that may be overlooked. Senator Mazurek stated we
are more liberal in our state statutes and in general! immunity than
other states. The motion carried unanimously.
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TO: Senator Joe Mazurek
Chairman, Sengte Judiciary Committee

FROM: dbg Morris

ecutive Director
RE: SB 184 and SB 200

DATE: February 4, 1985

On behalf of the Montana Association of Counties I wish to
indicate support for Senator Mazurek's Senate Bill 184 and Senator
Christiaens' Senate Bill 200.

Both bills propose needed legislation to extend protection by
placing limits on liability. Local elected officials throughout
Montana live with the fsar of tort suits and civil suits ih general.
The number of cases filed nationwide have increased tremendously as
have the size of settlements or awards.

The insurance industry record, measured in terms of their loss
ratio, dictates ever increasing premium costs. In Montana public
official liability has generally increased at a 3 fold rate, due to
both the extent of litigation and the size of the awards. Currently,
several counties are without a private insurance provider due to
loss ratios which caused their providers to discontinue coverage.

I urge your favorable action on both.

GM/mrp
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February 11, 1985 , 85-80

Senate Judiciary Committee Members
Montana State Senate

Mcntana State Capitol

Capitol Station

Helena, Montana 59620

Re: SB-184 repealing sunset provision for Section 2-9-107,
M.C.A.

Dear Senate Judiciary Committee Members:

The purpose of this 1letter 1is to express the support of City
of Missoula o¢fficials for the enactment of SB-184 entitled,
"An Act to Repeal the Sunset Provision on Section 2-9-107, M.C.A.
Limiting Damages Recoverable in Tort Suits Against State and
~ocal Governments." Further, City of Missoula officials support
:nd urge the <continuation of the current tort damage recovery
ceiling 1limits in Section 2-9-107, M.C.A. which are "$3,000.00
for each claimant and $1 million for each occurrence." City
of Missoula officials are opposed to any increase in the current
statutory tort damage recovery limits.

The City of Missoula currently has $1,000,000 million dollars
in primary liability insurance coverage. This week I have received
the following percentage premium cost increases for additional
liapility 1insurance 1if the City needed to acquire additional
primary liability insurance coverage:

1. First million of excess insurance in addition to the
current one million primary 1liability coverage would cost 25%
to 35% of the cost of the primary liability insurance in order
to achieve 2 million total coverage;

2. Second million of excess insurance in addition to the
primary would cost another 15% to 20% of the cost of the primary
liability in order to achieve 3 million total coverage which
woculd amount to a total premium increase in cost of 40% to 50%
in order to acquire this level of coverage.

After that point the increased <cost 1in premium increases by
10% to 15% of the primary liability coverage for each additional
1 milliion in coverage.

According to City of Missoula Finance Director Mike Young, the

City of Missoula is currently paying a liability insurance premium

of approximately $52,000.00 for general 1liability insurance,

as well as approximately $51,000.00 for automobile liability

insurance for a total liability insurance premium OfﬁmﬁﬂfﬂﬁﬁﬁﬁﬁeﬁmMﬁﬁ

$103,000.00. 3
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Senate Judiciary Committee Members ‘
February 11, 1985
Page Two
During the 1983 regular state legislative session when the Montana
State Legislature was amending this Section of law as a result
of th Mentana Supreme Court's decision in the case of Karla
White v. State of Montana, 661 2.2d 1272 (1983), cne of the
suggestions that was made was to increase the statutory limits
to "1 million for each claimant and $3 million for each occurrence.”
Pursuant to the above percentages, if the City had to increase
its liability coverage to §3 million, the increase in insurance
premium cost would be 503% to 70% additional cost.
City of Missoula officials strongly urge that SB-184 be enacted
as proposed. Thank you 1in advance for your consideration of
this matter.
Yours truly.

7 //-3%
- // ; —_—
J . 2
/’/lﬂ / J // ;)(;:/ A /

. f’ e

& //utw ﬂuﬂen+ Ve {
City Attorney // :

e
{ /
e JN:my

cc: Alec Hansen, Executive Director Montana League of Cities

and Towns
Missoula County Senators F
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February 5, 1985

Senate Judiciary Committee
Capitol Station
Helena, MT 59620

Dear Committee members:

A few years ago, I represented a young lady named Karla
White. She was attacked and brutally beaten by an escapee
from Warm Springs State Hospital. In the lawsuit which
followed, White v, State, the Montana Supreme Court ruled
that the legislative created limitations on recovery from
the government then in existence were unconstitutional.

After this ruling, the 1legislature quickly passed the
current limitations on recovery from a government entity. I
understand that these limitations are now under review. I
would like to have the following comments made part of the
record when you consider this matter.

I can say unequivocally that the current limitations on
recovery for damages are unconstitutional. I can say this
with some confidence because the current legislation was
based upon the dissenting opinion of a justice in the White
case. In other words, the current legislation is directly
contrary to the majority decision in that important
constitutional case. Because of this, I would suggest that
the committee carefully revise the legislation so it does,
in fact, pass constitutional muster.

In my opinion, any attempt to limit recovery of damages when
the defendant is a government entity violates egual protec—
tion of the law. It creates two classes of victims who have
suffered injury because of government negligence. Those
with lesser injuries are entitled to full compensation.
Those with immense injuries, meriting recovery of damages in
excess of the current $300,000 limitation, are deprived of
full redress for their injuries. This is a classic form of
discrimination which does not pass constitutional muster
where, as here, we are dealing with a fundamental
constitutional right.
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Be that as it may, I recognize that as a practical matter,
the legislature may well impose limitations on damages
anyhow. If this is true, I would suggest that you seriocusly
consider and study the possibility of requiring government
entities to purchase some sort of umbrella insurance policy,
that would increase recovery above the current $300,000
limitation,

For instance, an umbrella policy that would increase damage
coverage to one million dollars would probably only amount
to a few cents in taxes per capita in the area where any
government entity, large or small, has its tax base.

Extending the limits in such a manner would not clear up the
constitutional problems, but it would certainly decrease the
size of the class of victims who will not receive £full
recovery when injured by the government., Moreover, it will
also decrease the hardships and adverse impact upon those
whose injuries are still so severe that a million dollar
limit will not compensate them for all of their losses. 1In
short, for very 1little extra expense, such an umbrella
insurance plan would greatly reduce the reprehensible
aspects of the current damage limitations.

In summary, the people of this state are entitled to great
care by the 1legislature when the legislature chooses to
limit fundamental constitutional rights. I think this at
least requires an impartial and careful studv of how the
limits on damages can be adjusted without significantly
affecting the fiscal integrity of our government entities.
I would hope that the committee and legislature would
consider such a plan and act accordingly.

I thank you in advance for this opportunity to express my
thoughts as a concerned citizen of this state.

Sincerely yours,
/!/“ q ’-‘\._ -
/¢ ,/—v -l .I./
S /\/Z_,/[';,;____\
Erik B, Thueson
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MINUTES FOR THE MEETING
JUDICIARY COMMITTEE
MONTANA STATE
HOUSE OF REPRESENTATIVES

March 18, 1985

The meeting cf the Judiciary Committee was called to order
by Chairman Tom Hannah on Monday, March 18, 1985 at 8:30
a.m. in Room 312-3 of the State Capitol.

ROLL CALL: All members were prasent with the exception
of Rep. Brown who was previously excused.

CONSIDERATION OF SENATE BILL NO. 184: Senator Joe Mazurek,
District #23, svonsor of SB 184, testified. He said SB
184 was introduced at the request of the Department of
Administration. The effect of this legislation would ke
to reinstate the current limitations which were imposed at
the end of the 1983 session on tort damage claims against
the state, county and municipal governments including
school districts and others. By way of background, the
need for this legislation resulted from the 1983 decision
cof the Montana Supreme Court in Karla White vs.,State of
Montana wherein the damage limits imposed by the 1577
legislature were deemed unconstitutional. These limits
were amended to conform to the Court's ruling and reim-
posed at $300,000 per person and $1,000,000 per occur-
rence. If the legislature doesn't do anything, there will
be no limit on claims against the state, county and muni-
cipal governments. The Department of Administration did
a study showing the government liability statutes of some
of the surrounding states. Senator Mazurek continued by
saying that Montana is on the "liberal" side of the aisle
other than Washington and Alaska who have no limitations
at all. Senator Mazurek feels that the $300,000 per per-
son and the $1,000,000 per occurrence is a reasonable
limitation.

Mike Young, administrator of the Insurance and Legal
Division of the Department of Administration, testified
as a proponent. He said that we do have constitutional
authority to pass this type of legislation. Mr. Young
gave the committee a quick run down of the problems they

have experienced in this particular area. (A copy of his
letter and a copy of the study were marked as Exhibits A
and B respectively.) He said that basically, the state is

self-insured for most of its risks with the excepntion of
automobile and aircraft. He said that he feels somewhere
we have all forgotten why the state is waiving immunity,
and that 1s to impose liability to the same extent the
private persons have liabilities for their accidents in
operations. He said the government has to perform many
functions that are highly risky. Another point he made is
that in comparison with other states, Montana is at the

PO, |
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liberal end with the exception of Alaska, Washington and
California.

Chip Erdmann, representing the Montana School Board Associ-
ation, testified as a proponent of this bill. He said

that school districts do not self insure. He said that the
MSBA, as well 2s other governmental agencies, are not in
the business of providing mandated services -- we are not
out there to make a profit. A reasonable balance between
the needs of the insured party and the interest of govern-
ment planning services needs to be determined.

Gordon Morris, executive director for the Montana Associa-—
tion of Counties, testified as a proponent. He said this
is not a matter of a law that would impact those counties
that do not self insure ~- it will affect all of them.

Curt Chisholm, deputy director of the Department of Insti-
tutions, testified in support of this bill. He said that
the state of Montana is asked to do some things by law
that are high risk ventures.

Alec Hansen, representing the Montana League of Cities and
Towns, spoke in favor of this bill. He told members that

if some limitations are not set in tort suits, cities may
not be able to acquire insurance. He informed the committee
that the League did a survey in the larger cities of Montana.
In raising these limits to $1,000,000 per person and
$3,000,000 per occurrence would have increased insurance
premiums in the larger cities in the state of Montana by an
average of $25,000 annually.

OPPONENTS:

Karl Englund, representing the Montana Trial Lawyers ASso~
ciation, testified as an opponent. Mr. Englund submitted
a letter written by Erik B. Thueson, who was the attorney
of record in the White vs. State case. The letter was
marked Exhibit C and attached hereto. One of the things
Mr. Englund is concerned with is the present constitution-
al problem with limits on judgements against the state of
Montana which was further addressed in Mr. Thueson's
letter, paragraph 4 on the first page. He feels, at the
very least, that it would be prudent for this committee to
reinstate the sunset proviszions for the next biennium, so
that during the next legislature, the limits can be further
studied and see whether or not they are applicable to the
statute.

Jim Moore, trial lawyer from Kalispell, testified as an
opponent. He wished the committee to consider the vic-
tim's perspective when this bill is further considered. He
feels that we should be upholding the "little guy" in every
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way possible. He doesn't feel that the state presente

any evidence that there is, in fact, a crisis. Mr. Moore
informed members that in some very serious cases, a set
limitation could be eaten up very quickly in medical costs
alone. He said with respect to the schools, cities, and
towns and their difficulty in continuing insurance coverage,
he suggested that they pool their resources so that they
may become self insured. In closing, Mr. Moore suggested
that the committee continue the sunset provision for another
two years or do away entirely with the limitations.

John Hoyt, an attorney from Great Falls, testified on be-
half of himself. He said that the $300,000 limitation,
as everyone agrees, is not fair to the person who is
seriously injured. Mr. Hoyt suggested that the state can
take out the $300,000 deductible policy without costing
much money and provide for the economic losses for those
catastrophic victims. He suggested the bill be amended
in this manner.

There being no further opponents, Senator Mazurek closed.
He said that since the government is taking higher risks
than others, those limits may be avpropriate.

The floor was opened for questions.

Rep. Rapp-Svrcek wanted to know if the School Board Associ-
ation has ever considered the idea of pooling together
their resources in order to self insure. Mr. Erdmann said
that it is one of the things that is being considered right
now.

Rep. Addy wanted to know what 300,000 1973 dollars are now
worth. Senator Mazurek stated that he didn't know. Rep.
Addy asked Senator Mazurek 1f he felt this should be taken
into account in determining what the limit should be today.
‘Senator Mazurek said "ves, but we should look at what is
appropriate today."

Rep. Addy wanted to know how many "quad" cases now exist.
Mr, Young said that they have around 900 and scome claims
and they have a dozen different quad cases. Mr. Young
also mentioned that social security gqualifies all these
people for disability plus their own insurance.

Rep. Addy said that it seems to him that we are assuring
ourselves and making it a state policy that the burden is
going to fall upon the injured person - not upon the state.
He said that bothershim a little. Mr. Young said that he
has seen a number of lawsuits against teenage drivers who
have either no insurance or has a limited policy which
doesn't begin to pay offthe case. Finally, he feels that
what i1s being said is that "I don't like immunity any better
than you folks." He said that 10 years ago, the state
couldn't be sued at all. From 1955 to 1973, a person could
only sue for the amount of insurance carried which was the
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minor amount. He sees the state asbeing out on éﬂé
end of recovery here in the historic perspective.

In response to a question asked by Rep. O'Hara, Mr. Hoyt
said that social security benefits paid to those who have
been seriously injured is not that answer for those people
by any means. Rep. O'Hara further questioned Mr. Hovt

"as to what the standard rate for attorneys fees in cases
against the government is. Mr. Hoyt said that depending

on the facts of the particular case, he thought the standard
contingent fees would be approximately 20% to 13% of the
total damages awarded.

In response to a question asked by Rep. Addy, Senator
Mazurek said that the problem in the White case was that
the effort that was made was unsuccessful to state a
sufficient reason for the state to establish a limit.
The Legislative Council, with the help of the Department
of Administration, attempted in reimposing these limits
to make a better statement of why there was a compelling
need for limits at all.

Rep. Addy asked what the state's policy regarding appeals
from district court between session. Mr. Young said that
they do appeal their cases.

Rep. Miles stated that she is having a problem justifying
the $1,000,000 cap if it is a real multiple injury situ-
ation. She wanted to know what the original rationale
was. Senator Mazurek said he didn't know.

There being no further questions, hearing closed on SB 184.

CONSIDERATION OF SENATE BILL NO. 200: Senator Chris
Chirstiaens, District #17, sponsor of SB 200, testified in
support of the bill. The committee previously heard most
of Senator Christiaens' testimony on February 12, 1985
when the other punitive damage bills were considered that
day. A copy of his written testimony was submitted at
that hearing. .

Mike Rice, representing Trans-systems Inc. from Great Falls
and also representing the Montana Motor Carriers Associa-
tion, testified in support of SB 200. He said the punitive
damage issue in Montana is a very serious concern. He in-
formed the committee that his company has sold their lar-
gest operating division in Montana. He said their legal
costs in Montana run 30 to 50 times to what they do in any
other state. They have had more punitive damage requests
in Montana in the last couple years than they have had in
all the rest of the prior 38 years. He further stated that
they can find no insurance company that will write up their
industry here in Montana. He said that to his notice,
punitive damages are generally not covered by insurance.
For that reason, 1t has caused his company to look at
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March 13, 1985

Representative Tom Hannah
House Judiciary Committee
Room 312, State Capitol
Helena, MT 59620

Re: Senate Bill 184 -- Repeal of Sunset provisions on
damage limits in civil actions against state and
local governments

Dear Representative Hannah:

The Department of Administration has asked Senator Mazurek, as
Chairman of the Senate Judiciary Committee, to sponsor Senate
Bill 184 for the benefit of the State and all political subdi-
visions.

By way of background, the need for this legislation resulted
frem the 1983 decision of the Montana Supreme Court in Xarla
White v. State of Montana wherein the damage limits imposed by

the 1977 Legislature were deemed unconstitutional. These
limits were amended to conform to the Court's ruling and
reimposed at $300,000 per person and $1,000,000 per occurrence

‘in the waning days of the 1983 Legislature. However, it was

felt that a sunset provision was necessary in order to review
the amount of those limits in 1985.

The following information is provided by the department in
support of retaining the existing $300,000 per ©person,
$1,000,000 per occurrence damage limit:

I.
CLAIMS DATA

{A) Total number of self-insured nonautomobile

claims made since July 1, 1977 . . . . . . . . . 900+
(B) Number of active litigation files as

of 12/31/84 . . . . . < 4 e e e e e e e e .. 113
(C) Number of cases filed since 11/26/84 . . . . . . 24

a,ckum&wm’-sig
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TED SCHWINDEN, GOVERNOR - CAPITOL STATI
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o —— STATE OF MONTANA

(406) 444-2421 ' HELENA, MONTANA Sgg2..

-

'1



SENATE JUDICIARY

2 /

EXHIBIT NC

oare___&/2e/8L
(D) Table of actual loss payments BﬂLNO.-fﬁg‘Qé}/

FY78 & 79 FY80 & 81 FY82 & 83 ryg4 FY85%*

Claims
Paid $47,115 $144,339 $2,943,589 $1,305,784 $1,313,746
Leg.Fees 19,956 137,840 299,270 308,749 164,774
Misc.Exp. 578 14,007 95,085 74,728 79,394
TOTALS $67,649 $296,186 $3,337,944 $1,689,261 $1,557,914

*amounts shown are only for 6 month period ending 12/31/85

IT.
LOSS RESERVES AND ACTUARIAL REPORT

{A) Loss reserves for pending litigation - Ins. & Legal Div.

Claims Value Legal Fees Claims Expense

$4,832,000 $532,000 $274,200

TOTAL: . + + . v & 4 & « « o« o « o « « + « « % 5,638,200

Total Assets - Self-Insurance Reserve Fund as
of 6/30/84 . . . . . i e i e e e e e e e e 8,600,000

Net Reserves . . . . .+« v v 4 o o o« o« o o o = 2,961,300
(B) Actuarial Evaluation - Coopers & Lybrand
for period ending June 30, 1984
Estimated liabilities of existing
claims and claims incurred but
unreported . . . . . . . . . . . . . . $19,800,000
Less State's assets as of 6/30/84 . . . 8,600,000

Deficit for existing claims and claims
incurred but unreported . . . . . . . . $11,200,000

As you can sec from the above, the State has gone frem a
healthy surplus in 1982° to an $11.2 million deficit from an
actuarial standpoint. In its report, Coopers and Lybrand
attribute this result to increased c¢laim reporting, hicher
average claim cost, and the expansion of the State's liability
to include noneconomic damages as well as economic losses by
prlaintiffs under the White decision.

In addition, I have attached the results of a survev taken of
western states to compare their liability limits to Montana's
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existing limits. With the exception of Washington and Alaska,

-which have no limits, Montana has favorable dollar limitations

by comparison. Also, Montana has total exposure on virtually
all state activities whereas other states have retained immuni-
ty in various specific activities such as law enforcement or
highway design.

"Although there is no exact means to estimate the cost of no

damage limits for state government, it is inevitable that
verdicts against the State similar to the recent $3,000,000
judgment against Burlington Northern will occur. Even if only
three or four such catastrophe losses occur in the existing
litigation, the State's ability to pav from available reserves
would be totally exhausted.

Your support for this legislation would be greatly appreciated.

Sincerely C
14 / )

, s N . ] ‘

LT A S
J. MICHAEL YOUNG ./ P
“General Counsel e

gk
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GOVERNMENT LIABILITY STATUTES OF WESTERN STATES

STATE LIMITS IMMUNITY

Jorth Dakota Sovereign immunity
for State only

New Mexico 100,000 pD

300,000/500,000 BI See #1 below
alaska No limits None
“daho 500,000 CSL See #2 below
Wyoming 500,000 CsSL See #3 below
Washington No limits None
Jolorado 150,000/400,000 ‘ See #4 below
~regon 50,000 PD

100,000/300,000 BI See #5 below

New Mexico excludes from immunity:

a. Highway design and maintenance

b. Motor vehicle operation

c. Personal injury caused by law enforcement personnel

d. Premises liability - buildings, state parks, machinery

and equipment
e. Airport liability
f. Operation of medical facilities
g. Liability for health care providers

120-day limitation for £iling claims. There is immunity
oms E&0O, assessment of a fee or tax, establishment of a
arantine, personal injury by law enforcement personnel, claims
“sing from acts of National Guard, claims arising from riots or
2 violence and claims from highway design.

Wyoming has immunity, except for claims from:
a. Contracts entered into by a governmental entity

b. Negligence while operating a motor vehicle
c. Premises liability
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d. Operation of an airport

Operation of a public utility (except for failure to
provide electricity or natural gas)

. Operation of a medical facility

. Health care providers who are government employees

. Operation of public facilities

. Tortious conduct of law enforcement officers

0]

H-'Q Hh

One year limitation on filing claims, except on minor age 7
or less then two years or until age of 8, whichever is longer.

4, Colorado has immunity except as follows:

. Vehicle operations

A dangerous condition in any institution or premise
A dangercus condition in any public building

A dangerous condition on any public roads

A dangerous condition of any public facilities

. From operation of public water, gas or sanitation
facilities

HO OO D

If a public entity obtains insurance coverage from an
insurance company it 1is deemed to have waived any immunity
available, up to the amount of the coverage.

5. Oregon has immunity from punitive damages, discretionary
acts, workers' compensation, settlement of taxes and from riots
or mob actions. They have a 180-day limitation (from date of
discovery) for filing claims.

jjc
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Senate Judiciary Committee
Capitol Station
Helena, MT 59620

Dear Committee members:

A few years ago, I represented a young lady named Karla
White. She was attacked and brutally beaten by an escapee
from Warm Springs State Hospital, In the lawsuit which
followed, White v, State, the Montana Supreme Court ruled
that the legislative created limitations on recovery from
the government then in existence were unconstitutional.

After this ruling, the legislature quickly passed the
current limitations on recovery from a government entity. I
understand that these limitations are now under review. I
would like to have the following comments made part of the
record when you consider this matter.

I can say unequivocally that the current 1limitations on
recovery for damages are unconstitutional. I can say this
with some confidence because the current legislation was
based upon the dissenting opinion of a justice in the White
case, In other words, the current legislation is directly
contrary to the majority decision in that important
constitutional case. Because of this, I would suggest that
the committee carefully revise the legislation so it does,
in fact, pass constitutional nuster.

In my opinion, any attempt to limit recovery of damages when
the defendant is a government entity violates egqual protec-
tion of the law. It creates two classes of victims who have
suffered injury because of government negligence,. Those
with lesser injuries are entitled to full compensation.
Those with immense injuries, meriting recovery of damages in
excess of the current $300,000 limitation, are deprived of
full redress for their injuries. This is a classic form of
discrimination which does not pass constitutional muster
where, as here, we are dealing with a fundamental
constitutional right.
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Be that as it may, I recognize that as a practical matter,
the legislature may well impose 1limitations on damages
anyhow., If this is true, I would suggest that you seriously
consider and study the possibility of requiring government
entities to purchase some sort of umbrella insurance policy,
that would increase recovery above the current $300,000
limitation.

For instance, an umbrella policy that would increase damage
coverage to one million dollars would probably only amount
to a few cents in taxes per capita in the area where any
government entity, large or small, has its tax base.

Extending the limits in such a manner would not clear up the
constitutional problems, but it would certainly decrease the
size of the class of victims who will not receive full
recovery when injured by the government., Moreover, it will
also decrease the hardships and adverse impact upon those
whose injuries are still so severe that a million dollar
limit will not compensate them for all of their losses. 1In
short, for very 1little extra expense, such an umbrella
insurance plan would greatly reduce the reprehensible

aspects of the current damage limitations.

In summary, the people of this state are entitled to great
care by the legislature when the legislature chooses to
limit fundamental constitutional rights. I think this at
least reguires an impartial and careful study of how the
limits on damages can be adjusted without significantly
affecting the fiscal integrity of our government entities,
I would hope that the committee and legislature would
consider such a plan and act accordingly.

I thank you in advance for this opportunity to express ny
thoughts as a concerned citizen of this state,

Sincerely yours,
o7 ™~
<, s '
:., . 4{,}.;7 /\/\"'/Z _w“\
Erik B. Thueson

EBT:eml
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The title of the bill would also be amended to confoPﬁLNﬂ
with the above language. The motion was seconded by Rep.
Mercer.

Rep. Hannah feels this bill will have no real impact one
way or the other. It appears to him the reason for in-
cluding & penalty provision is due to non-compliance.
However, there was no testimony given at the hearing

that would indicate that there is a non-compliance problem.

Rep. Keyser also pointed out that he feels this type of
legislation could take a lot of individual rights away.

Rep. Bergene said that she agrees with Rep. Keyser in
that these kinds of statutes errode a little more of
individual rights, but this bill definitely comes down on
the side of the child.

The question was called on Rep. Addy's motion to amend,
and the motion carried on a voice vote.

Rep. Hammond moved that SB 314 BE CONCURRED IN AS AMENDED.
The motion was seconded by Rep. Keyser and carried unani-
mously. Rep. Bergene will carry this bill on the floor.

ACTION ON SENATE BILL NO. 184: Rep. Keyser moved that
SB 184 BE CONCURRED IN. The motion was seconded by Rep.
Eudaily and discussed.

A question was asked as to how this bill differs from the
HB 714 which was sponscred by Rep. Spaeth. This bill
extends Rep. Spaeth's bill.

Rep. Addy moved to amend SB 184 by extending the sunset
two years later. The motion was seconded by Rep. Hammond.

Rep. Keyser stated that he is against the motion to sunset
for two more years. He feels this legislation should go
on the statutes. He said that if the limits need to be
changed next session due to the inflation factor, they
will consider it at that time.

It was Rep. Eudaily'sopinion that the sunset be removed
completely because he feels it will be much more effective.

Rep. Addy feels this area should be further looked into.
A decision in a law case (earlier cited by Mike Young) is
expected to be handed down by the Montana Supreme Court
relating to this issue, also.

The question was called, and the motion to amend carried
9-8. (See roll call vote.)
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Rep. Hammond further moved that SB 184 BE CONCURRED IN
AS AMENDED. The motion was seconded by Rep. Darko and
carried on a voice vote. The bill will be carried on
the floor by Rep. Addy.

ADJOURN: Without objection, the meeting adjourned at
12:00 noon.

T oo A9

TOM HANNAH, Chairman
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The Fifty-fifth meeting of the Senate Judiciary Committee was
called to order by Chairman Jean A. Turnage, on Friday, April 15,
1983, at 9:10 a.m., in Room 325, State Capitol.

ROLL CALL: All Committee members were present.

CONSIDERATION OF SENATE BILL 465:

PROPONENTS: Mr. Mike Young of the Montana Department of Administra-
tion, testified that this bill was drafted because of the Montana
Supreme Court's decision in Karla White v. State of Montana, which
was issued on Friday, April 8, 1983. Mr. Young testified that the
State of Montana has, in the past, been issued insurance by com-
mercial carriers. However, because the premiums on this insurance
has been costing up to $1,250,000 per year and continues to excell,
the State of Montana no longer carries insurance with a commercial
carrier. Mr. Young explained that the Supreme Court has stricken
the $300,000-$1,000,000 limit and has stated that the claim for
compensation is a fundamental right. Mr. Young then submitted
statistics showing the amount of claims and the total amount paid
on these claims by the State of Montana since 1977. (See attached
Exhibit "A"). Mr. Young stated that he believes $4,500,000 will

be paid on these claims by the State of Montana in the immediate
future and there is no way to tell how these claims might be in-
creased because 0of the recent Supreme Court decision. Mr. Young
told the Committee that the amount of attorneys' fees paid for
outside counsel has risen from $7,900 in 1978, to $25,000 paid for
the month of March 1983 alone. Mr. Young also informed the
Committee, that when the State of Montana was insured by commercial
carriers, these carriers paid out 209 percent of the premiums.

Mr. Young stated this is the reason why the State no longer has
insurance with these commercial carriers.

Senator Towe testified that since the new Montana Constitution was
adopted in 1972, the State has been generous when a person has
suffered a loss. The court has stated that when a person has non-
economic damages, you must reimburse him for his damages. Senator
Towe stated that it is Justice Morrison's opinion that the $300,000-
$1,000,000 limit is unconstitutional. Senator Towe asked the
Committee to act promptly on this bill while the road to imposing
the limit is open because, in Senator Towe's opinion, if the Committee
fails to act, the limit will be gone forever. Senator Towe felt
that if the Committee can show compelling State interest for the
upper limit, SB465 will hold. Senator Towe informed the Committee
that Justice Gulbrandson disagreed with Justice Morrison's finding
the limit unconstitutional. Senator Towe stated that sometimes
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the State has to take risks and these risks justify having the
limit, because, in Senator Towe's opirion, if we do not,; the State
could suffer serious economic losses. Senator Towe suggested that
the Committee add lanquage to SB465 reflecting the fact that the
limits they have chosen are very generous compared to other states.
Senator Towe expressed concern for the school boards and other
groups with a small number of taxpayers who could be devistated

by a large claim. Senator Towe stated that under the old law,

if a person collected a large amount of money, they could still
come to the Legislature to collect an additional sum. Now, a
person would not be able to do this because the enabling langu-
age has been omitted from the bill. Senator Turnage felt that a
person could always took to the Legislature, but Senator Towe felt
people would be hesitant tc do this if it is not provided for.
Senator Turnage stated that the bill should reflect the amount

of claims and legal actions filed against the fund at this time,
and how much money these actions would take from the existing
fund.

There being no further proponents and no opponents, the hearing
was opened to questions from the Committee.

Senators Mazurek and Crippen had questions as to the Constitution-
ality of the retroactivity clause contained in the bill.

Mike Young stated that he is petitioning for a rehearing and Senator
Turnage reminded the Committee that the vote of the Supreme Court
as 4-3, and it would not be impossible to change their decision.
Mr. Young stated that California is the only other state which

has unlimited liability like this. Senator Mazurek questioned

how the self-insurance fund is generated. Mr. Young stated that
the State uses the same percentage breakdown used by the insurance
companies and some of the money comes from the general fund, while
some comes from the revolving account. Senator Turnage stated
that after the adoption of the 1972 Constitution, the people
granted the Legislature the right to reinstate soverign immunity.

Senator Tow suggested the Committee might want to use some of
Justice Gulbrandson's ideas to strengthen Section 1 of the bill.
Senator Crippen suggested that if the State does not have an excess
coverage carrier, it should start looking for one. Mr. Young
responded that there is no point in carrying excess coverage if the
State has unlimited liability.

ACTION ON SENATE BILL 465: Senator Mazurek moved that Senator Bill
465 DO PASS. This motion carried unanimously.

There being no further business to<9ome before the Committee, the
meeting was adjourned at 9:51. /o et T
—_A‘——-'J. o ﬂ\ /\
- i i e S L LS L W ar Koy /(’
JEAN A. TURNAGE, Chairman ﬁé} '
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REPRESENTATIVE JENSEN commented that he hoped they
could enter into a reciprocity agreement, but he hoped
it wouldn't include acid rain because he didn't want
to get any of that stuff back.

The motion carried unanimously.

SENATE BILL 465

SENATOR TURNAGE, District 13, stated that this was a

bill, which was requested by the Senate Judiciary Commit-
tee and he requested Senator Towe to co-sponsor the bill
with him. He indicated that the bill was intended to ad--
dress a problem that was created by a supreme court decision
in the case of White vs. the state of Montana, that was
handed down on April 8; the opinion struck a section from
our statutes that placed a limit on sovereign immunity lack of (?)
liability on state and local government; the opinion also
addressed some questions of what is called economic and non-
economic damages; but that is not the point of this bill.

He continued that the bill is intended to reestablish the
maximum or the cap on the amount of liability of state and
local government; it also has some important language about state
interest; that has to do with some of the language in the
court opinion; he felt that without the bill state and local
~government's potention exposure to tort liability is un-
limited; that the people voted and approved the constitu-
tional amendment that allowed the legislature to address

the limitation of governmental liability; and he felt that
Senator Towe could explain it a little more.

SENATOR TOWE, District 34, Billings, stated that he was
chairman of the interim committee that studied sovereign
immunity in 1977 following the 1975 session, leading up

to the passage of the law that was involved in the court
case. He commented that prior to that time the constitu-
tion did not allow any sovereign immunity originally; it
was amended allowing sovereign immunity only upon a two-
thirds vote of each house of the legislature; following
that passage, there was an enormous amount of legislation
proposed that would remove the liability of cities and
counties, towns, governments and the state for all kinds
of things; (the laundry list of items that they got in the
1975 session suggesting that sovereign immunity be re-
instated was enormous - they wanted sovereign immunity
for everything); they successfully avoided those bills;
they threw it into a subcommittee - an interim committee -
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and they studied it over the interim. He indicated that
Senator Turnage and he were both on that committee; the
solution they came up with was that they did not want a
laundry list of things for which the city is not liable,

or the county is not liable, or the state is not liable,
such things as when a highway patrol is pursuing a speed-
ing motorist, should they be liable or shouldn't they be
liable; when the fairgrounds committee supports some ac-
tivity, should they be liable or shouldn't they. He con-
tinued they felt they should be liable on everything;

but they were going to put a limit of the amount of dam-
ages, so that people will be protected if they have been
done wrong to; if they have suffered injuries, they should
be able to collect from the state, but they recoygnized that
there is a limit; the state does have a deep pocket, it is
true; the state can usually afford large amounts of dam-
ages, but they do not want to break the local governments,
cities, counties and other governments so they are going
to put an upper limit on the amount that can be sued for;
and that limit was $300,000.00 and $1 million. He advised
that they also did another thing and they said that it

was not quite so important if you have noneconomic damages,
and they were going to disallow such damages, but they will
allow economic damages, essentially medical costs, doctor
bills, hospital bills, the cost of reimbursing someone
that has to be hired to do something that you did before,
work loss, and all those things, but not for pain and suf-
fering, the defamation, those noneconomic damages they
disallowed. He explained that the supreme court has now
said that they can't do that; they, in effect, have said
very clearly that it is discriminating against injured par-
ties to say that one suffers economic damages, for which
one can recover, but if one suffers noneconomic damages,
one cannot recover. He contended that they can argue
whether or not that that is a good idea, but that is

the law of the land in the state of Montana. He noted
that the supreme court also said that the $300,000/$1 millian
limit would be inconsistent if they didn't strike it too,
because then you could collect only up to $300,000.00 for
economic damages, but you are unlimited on noneconomic
damages; and that would be an .anomaly that should not be
permitted, so they struck down the $300,000/$1 million
limit as well; but the implication from Judge Morrison's
opinion is very clear, i.e. if the legislature finds a
compelling state interest to reinstate that $300,000/$1 million
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limit, then it may do so; and that i1s what this bill at-
tempts to do. He noted that in section 2 on the bottcm

of page 5, the first paragraph there, that is the meat

of the bill - $300,000.00 for each claimant and $1 million
for each occurrence - that is the limit of damage that

can be obtained against a sovereign. He stated that they
recognized that there was evidence that with unlimited
liability, some of these communities could ncoct just afford
insurance to cover it all; and he is not sure the state
could afford it; conseguently, he felt that there really

is a compelling state interest. He cited an example where-
in a fairlv rell-=o-do «c¢ity, such as the city of Billings,
which operz=zzs the airport, a worker at the airport was
loading some petrol gasoline into an airplane; some gasoline
spilled; somebody dropped a cigarette and it exploded with
150 people on the plane; the liability to the city of Bil-
lings could be astronomical; not to mention the several
million dollars it would cost to the airline company £for

the airplane; and all because of the negligence of an
employee of the airport. He declared that they would
really be in trouble; now add to that the kinds of problems
you get in a small community - a little tiny community like
Bear Creek for instance - how many accidents could they
afford if they couldn't get the insurance. He added that
the first five pages of the bill attempt to bolster their
case for a compelling state intexest; he thought what he
just told them is, in fact, a compelling state iInterssc

and that is what they are asking the committee to f£ind

that there is a compelling state interest to impose this
kind of liability. He suggested that they may want o
consider, but he dcoces not think that it is absolutely criti-
cal, adding one more and that 1is some specific figures

that are not in the bill at the present time that there has
been a total of 562 claims made since the bill took effect
on July 1, 1977; and of those, about 44 per cent (247)
actually stated how many dollar in damages that they were
claiming; 56 per cent didn't even state how many dollars
they were claiming; and of the 44 per cent that stated an
amount, that came to $83.9 million; and that 1s just againsc
the state; and he felt that that was very significant be-
cause that is a lot of money; and that, if nothing else,
shows a compelling state interest. He indicated thac

he would be happy to answer any questlons.
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MIKE YOUNG, Administrator of the Insurance and Legal
Division of the Department of Administration, passed

out to the committee a proposed amendment to this bill.
See EXHIBIT A. He stated that his job is to manage

all the claims against the state and self-insure or
insure against those liabilities; what they should real-
ize, in looking at the figures that he passed out, is
that the state does commercially insure a number of its
activities - they insure aircraft, they insure their boil-
ers and their property; and they do have liability insur-
ance on the state auto fleet for $300,000 per person and
$1 million per occurrence. He advised that the state
self-insures its comprehensive general liability; all
sorts of errors and omissions, the institutions, the pri-
son, the basic decisions that are made, liability for
professionals and non-professionals in the state and they
include the university system.

He informed the committee that they handled the Karla
White litigation as well; basically what the supreme court
did there was reject the notion adopted by most states that
immunity is not an equal protection gquestion; our court
decided that it was; and once it decided it was, it de-
termined that just a rational basis for the statute was
not sufficient, that a compelling state interest has to

be demonstrated. He continued that basically what the
court said was that the financial implications at the time
simply do not warrant or justify the compelling state in-
terest.

He indicated that it has since been suggested that the
existing $300,000/51 million limits could be reimposed
and even had a proposed bill in it; the majority opinion
indicates by implication that some limits might be justi-
fied; but it would be up to the legislature to determine
some compelling state interest; so they have to look at
what sort of things the legislature has considered over
the years.

He said that the study that Senator Towe referred to had
a number of different alternatives that the 1975-1977 joint
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judiciary subcommittee loocked at; they looked at a number
of specific limits, examined the statutes of states all
over this part of the country and, as Senator Towe indi-
cated, there were so many specific immunities that even that
was rejected. He continued that the 1377 legislature con-
sidered also setting up a separats court system like the
workers' compensation, but that was rejected; finally they
ried to propose legislation with a sense of balance for
the inequities; and the fundamental thing thev have to
rememper 1s that a state is not a business; there 1s lang-
uage in the cpinion that indicates that the state is a
business and ought to be liable as a pr:Iit-making enter-
prise and one of the costs of doing business is its lia-
bility. He asserted that the shareholders of many corpora-
tions voluntarily assume that activity for a profit and
know exactly what they are getting into; but the govern-
ment has its duties imposed by law; very few of them would
actually generate a profit on their own; and its aim is
to protect society. He noted that you have to remember
that the state is not some aimless thing out there that
can be attacked; it is basically us and the people we rep-
resent and the taxpayers.

He commented that the claims information is so very inter-
esting and the handout that was passed out is wrong already,
as of today there are 564 claims and 146 lawsuits as two
came 1in yesterday; out cof that 564 claims they now have
146 existing lawsuits; and 258 claims and lawsuits have
ceen won, paid or settled since the initiation of this
program on July 1, 1977. He advised that it is a signi-
ficant fact that a number of claims have prayer amounts

in them for what the claim is for (that is the lawyers'
term for sayving what they want) and 44 per cent of all the
claims filed have indicated an amount, and they are looking
at just about $84 million; 56 per cent of the claims are
bodily injury claims, which under some recently enacted
legislation, you cannotplea a specific prayer for damages
that comes later; that is primarily what that 315 claims
consist of is bodily injury claims without a prayver. He
explained that the $4,382,684 figure for reserved losses
is their agency's estimate of what the remaining claims
and lawsuits are worth if you apply the noneconcmic and
economic distinctions and the statutory limits of liabili-
ty. He indicated that a number of people have asked them
what those claims are worth now that the supreme court has
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knocked off the caps and they quite honestly cannot say:
it would require an examination of each case; but the
bodily injury blue sky ? portion of any major bodily in-

- jury claim could easily amount to a half million, he would
suspect. He explained that he also gave them a rendition
of their outside counsel fees and this includes the A.G.s
and the attorneys' pool and it does not include the cases that
are handled by the two full-time attorneys in their own
office that do this work. He noted that they can see from
the progression of attorneys' fees how litigation progres-
ses costwise. He advised that on the end is out-of-pocket
losses that they have actually paid with checks for claims
and judgments in settlements to date and it comes up to

" just about $2,750.000.00; so that is where they are on
that. See Claims Information - EXHIBIT B.

He noted that there were some trial lawyers here and a num-
ber of them have been in his office the last couple of days
trying to get information and he is sure that they are
going to try and convince the committee that this sort of
legislation still is though it is proba-
bly better than what we had before; his reaction to that
is that Montana is certainly not being unfair in compari-
son to our sister states; he did a survey yesterday by
phone; and just for their information, Wyoming, which
waived immunity last year, has a $500,000.00 cap on all
claims for single occurrence; Colorado and Oregon have
identical statutes - they are $100,000.00 per person

with $300,000.00 per occurrence limit; and Oregon addi-
tionally has a $50,000.00 limit on property damage -

the $100/300,000 only goes to bodily injury; the state

of Nevada recently raised their limits from $25,000.00

to $50,000.00; and the attorney general in North Dakota
informed me that they don't have any liability - they are
at zero. He commented that all of these states that have
these caps also in their court legislation have certain
specified things that you can't sue for at all, which

they do not have in this bill; for example, collecting
taxes, highway design operations, national guard, use of
unimproved natural lands of the state; many of them con-
tain that type of exclusion. He felt that they should be
able to see the seriousness of the problem and he would be
happy to answer any questions.
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MIKE STEPHEN, representing the Montana Association of
Counties, said that they strongly support this bill;

. there should be a liability limit; that local govern-
ments are very interested through their elected »fficials
and employees in providing a variety of services and
activities for the public and also to the citizens of

the community; and they feel that as a result of an

act or omission in regard to an employee or an offi-

cer of the local government that there is fairness in
this particular bill to the individual and there also
should be fairness to the towns and local governments,

as the citizen is providing the moneys and would be held
responsible for paying the bills. He indicated that they
feel this bill has fairness on both sides.

ALEC HANSEN, representing the Montana League of Cities
and Towns, stated he wanted to talke about a compelling
local interest; the average city in the state of Montana
has a taxable value of about $3.4 million; in applying
an average mill levy of 80 mills against that taxable
value, you come up with a tax finance budget of the aver-
age city in Montana of about $275,000.00; and without an
insurable on tort liability, one major case could
totally devastate the average Montand city; one major
case could wipe out the whole tax finance budget of
$275,000.00; and for that reason, they support this bill.

CHIP ERDMAN, representing the Montana School Boards'
Association, stated that they also strongly support this
bill; he felt that everything has been said that is per-
tinent to the area; but he felt that by eliminating any
limitation at all, it is virtually impossible now for

any governmental entity to obtain insurance coverage for
this, so any damage that is upheld would have to come out
of the regular financing devices that that institute has
and for many school districts, particularly our rural
districts, that would be impossible; it would in effect
shut down the school districts. He stated that they cer-
tainly feel that providing education in Montana is a
compelling state interest.
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BILL VERWOLF, representing the city of Helena, said
that they support this bill.

- There were no further proponents.

ERIK THUESON, an attorney with Hoyt and Trieweiler in
Great Falls, stated that he was the attorney who repre-
sented Karla White before the Montana Supreme Court;

he would like to talk to the committee about what the
Montana Supreme Court really did say in the Karla White
decision, because he thinks that what they said defines
the power that this legislature has to pass additional
legislation dealing with governmental immunity; he will
leave the other policy references to other opponents

of the bill.

He indicated that there were four separate areas that

he would like to talk to them about; (1) he would like

to talk about the bill's claim that there is a compel-
ling state interest here served by the present legis-
lation and he would like to match that against what the
Montana Supreme Court stated; (2) he would like to talk
about the language in the Montana Supreme Court case and
the language says that they are dealing here with a funda-
mental constitutional right - exactly what did the court
mean, what effect does that have on this body's right

to act on past judicial legislation; and he stated he
would discuss some of the limitations of their powers to
clear that; and fourthly, he would just like to make some
suggestions in light of the Montana Supreme Court deci-
sion as to what he thinks should be done by this commit-
tee and what he feels should be recommended by this com-
mittee. '

He advised the committee that, first of all, there has

been some claims and it is, of course, stated in the bill
that we the legislature must find a compelling state inter-
est; he would like to say to this body that all the lang-
uage in the bill right now was also in the state's brief

in the Karla White case, was also argued by Mr. Young

to the Montana Supreme Court during oral argument; was

also addressed by the Montana Supreme Court in their de-
cision itself. He indicated that he would like to read

to them what the Montana Supreme Court stated about the
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compelling state interest that Mr. Young has indicated
supports this bill. He quoted from page 6 of the deci-
sion, after reviewing what the state had to say in the
White case and all the things that are in the present
legislation, "Furthermore, at this point, the state has
failed to demonstrate a compelling state interest which
would justify any limitation." He repeated this; then
commented that if the state has now drafted a bill putting
in the same arguments that were made to the Montana Su-
preme Court and put in there expressed language doesn't
make those reasons any more compelling now; and as Mr.
Towe has told you the Montana Supreme Court is the law
of the land. He stated that he is not saying that you
can't put limits on for recovery, but he would like to
discuss with them some of the limitations that they have
to consider.

Secondly, he said that he would like to talk about fun-
damental constitutional rights, because that is what the
Montana Supreme Court said was that a person's right to
recover when they are injured, be it by the state's wrong-
. doing or a private party's wrongdoing, is a fundamental
constitutional right. He contended that this has special
significance and it has special significance to them as
legislators and he went on to tell them about some funda-
mental constitutional rights. He continued that one funda-
mental constitutional right they all have is the right
not to be discriminated against because of the color of
their skin; another constitutional right is the right to
not be discriminated against because of our race or be-
cause of our religious beliefs - those are fundamental
constitutional rights - and the right to be compensated
when you are injured by any person in this state is al-
so a fundamental constitutional right; they are on the
same par; and that signals something to the legislature
about your power to act; it doesn't say you can't act;
but signals that there are certain requirements to meet
before you do act; and he would like to talk about those
requirements. He asserted that there are basically three
that he can see - the first one is that before you sug-
gest legislation or pass legislation that infringes upon
this right, you have to know from the facts put before
you that it is absolutely necessary; not just a compel-
ling state interest, but that it is necessary, absolutely
necessary; or the wheels of government will grind to a
halt if you don't have this limitation on government
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liability; and that is requirement #1l. He indicated
that the second requirement is that legislation has

to be tailored to meet the matter that you are try-
ing to discourage; for instance, if there is a problem
of local government entities needing tort liability,
then that is where your legislation should go; that

is where you should aim your legislation; you should
say that these local government entities are going

to have some problems meeting their obligations un-
less they have certain limitations; but you can't be
overly broad because of the nature of this right:; you
can't say that also the state should have limitations; and
you can't just have a blanket $300,000.00. He contin-
ued that Mr. Towe has indicated to you and Mr. Young
had indicated to the Montana Supreme Court in his oral
argument that he didn't see any problem with the state
meeting its tort liabilities, but he had some concern
that the local government entities would have some dif-
ficulties; so there is no reason here, first of all,

to give the state any liability limits whatsoever.

He testified that the third thing they have to consider
when they are passing legislation on such a sensitive

area 1is that you have to balance what you are accomplish-
ing against the rights that you are taking away; now

here there is no problem with people that have suffered
injuries under $300,000.00 and that is going to be about

90 per cent of the people that are injured by the state;
(he felt that was pretty fair to say) you are talking

about maybe 10 per cent that might have injuries above
$300,000.00; but who are these people; they are a minori-
ty, that is true; but that is why they have constitu-
tional rights to protect minorities; they are the worst
injured; they are the guadraplegics - people who have lost
limbs - they are the people who have been disfigured;

these are the people that are going to have those high
damages; so in considering this legislation, which doesn't
grant to these people any compensation because their medical
bills are going to be in the neighborhood of $300,000.00,
you might consider the losses of those people and you might
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ask yourself do we really have to do that to these people
to justify a compelling state interest; are we really
going to gain that much. He continued that along those
lines, he has noticed that all the proponents told you
how difficult it was for them to get liability coverage,
but he is wondering here whether or not there would not
be an umbrella policy available to state entities and
1local government entities; he wondered about the cost

of that umbrella policy to cover that unique case - that
minority case - where the damages do exceed $300,000.00;
how much would it cost the government on an annual basis
to have an umbrella policy; we don't know; that is one

of the problems with this legislation; we don't know;
perhaps it would only cost $500,000.00 a year to cover
both local and state government for damages in excess of
$300,000.00; if you take the local governments and you
take the state governments (he is not an expert in this,
but he would imagine that the total budgets exceed §1
billion) and if, in fact, the umbrella policy is only
$500,000.00 to cover those unfortunate people that have
been injured badly, then you are talking about something - what?
.2 percentage points of the entire budjet of all government
entities to protect these people; and he wondered if it
is necessary not to buy an umbrella policy in order to
pass legislation to give the government some immunity.

He asked the committee to consider that.

He indicated that there was a thing that bothered him
about this legislation and that is that they are dealing
with a sensitive area; if the committee was consider-

ing a bill right now that discriminated against a per-
son because of his sex, or because of his race, he

would bet that not one of you would consider passing

that legislation the way that this legislation is go-

ing through the Senate and the House; you would want to
know the facts not only from the proponents of the bill,
but from the opponents of the bill; why do they have to
discriminate against people because of their sex or

race; you would want to give notice to all the people
when you have something that is not very accurate here
when you consider that this originated in the Senate less
than a week ago; and there really has not been time for
anyone to come before the committee to talk to the repre-
sentatives and to say, "Hey, this is our opinion of this
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sensitive and very important legislation”; and he guessed
what bothered him this is a very sensitive area and it

is going through awfully fast; this brings him to his
fourth point.

He continued that this was his suggestion to take your
time with this; you don't have any facts to work with
right now; all you have are the assertions of the pro-
ponents of this bill as to why it is necessary; you have
to take time; you have to get the facts before you pass
legislation; you have to tilt your legislation, if neces-
sary to those areas of government where it is impossible
to get insurance or where their functions will be lost

if you don't have some liability limits; but this bill
doesn't accomplish that. He advised that they take their
time and he suggested perhaps some interim committee

to study the problem; now the state doesn't have liabili-
ty limits right now and the problems are going to become
readily apparent in the next two years; you are going to
see if there are certain government activities that re-
gquire limits and you are going to see areas that don't
require limits; and you are going to know what will be
the proper amounts - you are not going to have to pull
something out of the hat like $300,000.00 - you are going
to know just what the limits have to be. He asked them
to take their time; maybe get a committee, study this
problem, see what happens now that there is unlimited
liability; and then, after that, maybe the next session,
address that problem; if necessary, come up with some
legislative plan that really addresses this problem. He
said that was all he had to say and would be happy to
answer any questions.

MIKE MELOY, practicing attorney in Helena, his practice
is primarily in trying cases, a member of the board of
the Montana Trial Lawyers Association, said that he al-
so teaches constitutional law at Carrol College and has
done so since 1973. He advised that he would like to
say two things about this bill, because he thinks the
committee would make a mistake in passing it; (1) to
amplify just slightly the comments of his colleague who
just spoke, the Montana Supreme Court has told us that
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the right to a pain remedy for us as an injured party

is a fundamental right; that is very significant to the
annals of constitutional law, because there must be
applied the most strict test before a state can inter-
fere with that right; and he knew only one case in which
the U. S. Supreme Court has ruled that an interference
with that fundamental right is permissable and that

was in the Korematsu case during World War II, when people
of Japanese extraction were getting interned as a
result of a fear that they might be harming national
policy; there was a fear in the nation there based up-
on race; and the Supreme Court justified that only
because of the circumstances that prevailed at that
particular time. He emphasized that he knows of no
other case where any state or federal government has

yet to pass strict scrutiny; so if you are wrong by
passing this bill; if the Supreme Court has said that
there must be a compelling state interest, and if you
don't have one, what is going to happen in the interim
is that this bill is also going to be striken; and you
either have to come back in special session; or you are
going to have a period there where you have absolutely
no insurance to cover a claim which some court or jury
might award. He stated that it would seem to him

rather than to put the eggs in the basket that is
represented in this bill, that it would be better to
start thinking about the kinds of insurance policies
that state and local government would have to get in
order to cover for those very rare claims and awards that
are made in excess of the funds that are now available
to cover most claims; it seems to him that that would
be the better way of approach than try to rely on a bill
which, in his opinion, will not meet and is very little
different than the facts that were presented to the
Supreme Court in arguing the Karla White case. He con-~
tinued, notwithstanding the numbers that Mr. Young has
given you and that Mr. Towe wishes to have amended into
the bill, it would seem to him that the record you would
be looking at to support the notion that governments are
going to be bankrupt if you don't have a limitation 1like

ey .. 9
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this are not the total number of claims or the total
amount of claims, but the actual claims experienced;
how much has actually been paid out in six years, since
. 1977; because that's the significant financial burden
that the state and local governmental entity will as-
sume should they not have these limits. He contended
that that is the financial information that the Supreme
Court is looking for in deciding whether there is a
compelling state interest in imposing limitations; what
are those numbers; it isn't going to do any good to
ask a person who just came home from fishing how many
fish he left in the river - the question is how many
fish did he bring home.

He stated that he asked Mr. Young if he could tell him
how many claims in excess of $200,000.00 have been paid
since July 1, 1977; he tells him there are five; two

of the claims arose out of the F-106 crash in Dillon;
and the state paid the lady who was burned severly
$200,000.00; and they paid the Dillon Elevator Company
$249,000.00; those are two of the claims that are in
excess of $200,000.00. He testified that the other one
involved a case in Great Falls wherein a lady was in-
jured which resulted in an embolism, which caused dam-
age to her brain and caused her I.Q. to go down sub-
stantially; and the state settled that case for $250,000. 00.
He noted that the other case was the Jacques case;

that is the National Guard case, in which the jurors and
the Supreme Court affirmed a very tough $1 million -

a little over $1 million. He indicated that in seven
vears, those are the substantial claims that have been
settled or actually paid; he couldn't believe that you
couldn't get insurance to cover those few instances where
the claims are very large and subtract those numbers
from the amount that was paid out; and divide that by
the number of those cases, you come up with an average
claim of about $2,300.00; those are the kind of claims
that Mr. Young has paid; and it seems to him that those
numbers are not substantial enough to make a compel-
ling interest argument; and it seems to him that because
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of that that this committee, the legislature and the
Department of Administration ought to be looking for an
. alternative rather than imposing a bill, which he thinks
is not constitutional and will leave the state without
any insurance to cover claims should that happen.

PAUL SMITH, a practicing attorney in Boulder, Montana,
stated that the main reason he chose to come in today

is that although he is not a great trial lawyer, that

he has in the past represented on one occasion a para-
palegic; and he felt that that type of thing has to

be addressed somewhat today. He testified that the
thing that impressed him, and he has dealt with Mr.
Young on some things before - he is a good attorney

and protects the state's interest well - was when he

was describing the difference between the corporate
world and doing business out there in the state; he
stated that the government is here mainly to protect
society; and he agrees and he wants them to think about
that; he contended that they have heard about these
cases and they have read about them; and the corporate
world and the automakers say, "Do we put this safety
factor in and if we don't we put in how we are going

to be sued or whatever, and if it is going to cost us
less not to put it in, we are not going to put it in,"
so what about the injuries. He indicated that they are
sitting here as a legislative body taking a look at

this and the people out there with catastrophic injuries,
they have a right to be heard too; and they have a right
to be protected; what would happen if the example that
Mr. Towe talked about if 150 people on a plane were

not all killed - they were injured and maimed - there
were people in there that had families; you are talking
about, under the limits that are put there, about $6,600.00
per family; that has to be picked up somewhere - their
own insurance policies, what they have lost in wages -
that is going to come out of government somehow; it is
going to come out of the local government; whether those
families might be on welfare or food stamps or Medicaid
or whatever; the cost to society has to be picked up
somewhere. He asserted that it was more proper to do

it under an insurance policy, under some sort of an
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umbrella coverage; we are not talking about a situa-
tion where the government is going to be broke; we
are talking about the few instances that might be

. over $300,000.00. He contended that he did not see
any figures as to what it is going to cost the state
to buy that umbrella coverage above what they think
they can afford on their own funding. He urged the
committee to take a strong look at what the cost of
protecting people in society is going to cost the state
or the local governments as far as umbrella insurance
coverage is concerned; he felt that the few instances
that might be over $300,000.00 might be well served
if they would look into purchasing that umbrella cov-
erage.

JIM MOORE, a practicing attorney in Kalispell and the
president of the Montana Trial Lawyers' Association,
pointed out that he had no claims against the state

or any other governmental entity at this time in ex-
cess of $300,000.00 or $1 million so he does not stand
to benefit directly from any action by the committee
here today. He stated that as trial lawyers they would
be protecting themselves by testifying here today,

but any of the members on this committee are a poten-
tial victim; they do represent these victims; they see
these people in the cotext of their practice more fre-
quently than the average person does; victims don't
have an association or an organization; they don't have
any group that would come before this committee to talk
about the adequacy or the inadequacy of the system to
take care of their needs.

He testified that he did not think that the act speaks
to the real problems that Mr. Young has and the Depart-
ment of Administration has; their experience and frus-
trations is the weight of litigation; and he thought
that Mr. Young would concede that the weight of litiga-
tion is not ? .. in that $300.000.00 limit; in fact,
500 some cases are not going to be affected at all, be-
cause those 500 some cases would fall within the $300,000.00
limit or whatever limits this legislative committee
proposes; and those cases will still bear an expensive
investigative process.
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He thought that in light of the Supreme Court case implied
they were to look at the compelling state interest

and, if there were a compelling state interest since
1977, which the Supreme Court says there was not, for

the very reasons that it has now been placed in the

bill establishing a compelling state interest today,

it would have been much longer in 1977 than today, be-
cause to stand before this committee today and ask you

to pass this bill without any information in the six-
year span, you have been given some figures by the De-
partment of Administration; (he had not seen those
figures - he was given some others by Mr. Young; he
would like to commend Mr. Young and the Department of
Administration for providing them with this information,
he was over there bothering them this morning and yes-
terday afternoon in an effort to find some information,
and he appreciates the consideration that he was treated
with over there, and the information was given to him; he
did not know what is on this sheet yet,) but he would
point out that he obtained no information of signifi-
cance as to what is available today. He continued that
he has listened to witnesses that got up as proponents

of this bill, who said that there was not insurance cover-
age; frankly, he did not believe that; he thinks that
there is probably excess coverage available and umbrella
coverage available; i1f they had come out with facts and
figures and said that this type of insurance is going

to cost us some amount, that would be one thing; but

they haven't come up with any figures; and he would sub-
mit +that this thing has just simply not been looked

at seriously. He indicated that so far as the availa-
bility of coverage or the availability of realistic
alternatives to limitadions in arbitrary situations is
presented as theories; so he thinks the bill is most
objectionable insofar as it is not based upon current
information; and it is objectionable, as it has been
pointed out, because it is based on claims as opposed

to actual experience; like Meloy mentioned that given

all the assertions that the Supreme Court indicated were
not satisfactory to establish a compelling state interest
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in the White case; in fact, just a list of those have
now been placed in this bill; so he thinks that this
~bill is extremely suspect insofar as the constitutionality
is going to have to even if the
state passes this bill out with these limitations, they
would be well advised to go out and shop for an umbrel-
la policy or for an excess coverage policy because if
it is bolted down, there is going to have to be some
way to pick up the bill reasonably and that is the most
predictable means of doing that is through insurance.
He pointed out, from his experience in handling these
types of claims, previously a practical consideration
is that being that juries are made up of twelve of your
constituents, who are not, in fact, free with the money
of the state; he found it extremely difficult to argue
to those juries; in every case he found that they were
very tight-fisted with the state's money; and, frank-
ly, he guessed he kelived that in his experience the
only way he could obtain a judgment that would be in
excess of $300,000.00 or in excess of $1 million is if
he had a case that involved some real God-awful injur-
ies; and that is what he thinks is the critical thing
you have to look at in this bill. He contended that
everybody is projecting this bill from the state's
standpoint and obviously it is the state's line to
place arbitrary limitations on the person's ability
to I compensated for injuries that are imposed on that
person; but nobody is looking at this from the vic-
tim's standpoint; and in the 150-person airline acci-
dent that $6,600.00 is not going to raise children or
take care of a surviving spouse; what it is is that it
is a second victimization of the victim. He continued
that it seems to him that this bill would be a condemna-
tion that says that Montana recognizes condemnation and
the right of the landowner to be Jjustly compensated for
land taken, but they are going to put $100,000.00 limit
on that, so that that process will take place without
any regard to quantity of land taken or to the quality
of land taken, whether it is lakefront or desert, aban-
doned railroad property, whatever it is, they would
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just put on an arbitrary $100,000.00 limit. He indica-
ted that this is what this bill does, except it goes

a step worse and a step farther because it does it to

- a human being; and it says you owe him $300,000.00 and
they are not going to recognize the damage or the loss;
and to that extent, the state would be a party to mak-
ing a victim out of the victim. He stated that he would
very much appreciate your consideration in not passing
this and looking into the fact of acquiring insurance
and taking two years or four years experience and look-
ing at the realities of the case and then looking at it
from an agency by agency or department by department
basis.

KARLA GRAY, representing the Montana Trial Lawyers'
Association, said that she rose in opposition to this
one last bill; she would like to make two comments with
regard to some of the information that Senator Towe pre-
sented to them in regard to limits in the sister states
and that sort of thing. She pointed out to the commit-
tee that there are other states - sister states here in
the west - that have no limits, they being California,
Washington and Arizona, and there may well be others.
She also strenuously questioned whether these other
sister states that have limits have the same state con-
stitutional provison that we have here in Montana in
Article II, Section 16, which requires constitutionally
a remedy for every injured. She concluded asking the
committee to do not pass this bill.

There were no further opponents.

SENATOR TOWE said that he would like to address some of
the things that were stated; first of all, he must ad-
mit that he tends to be more inclined toward the same
kinds of things that the trial lawyers spoke to and are
concerned about; in fact, he was the one who did more
speaking against all those soverign immunity bills than
anyone else because it doesn't seem fair that they will
limit people's recovery against the state; but when they
got into that study, they did uncover some facts that
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did change his mind; and let him give them a couple of
those facts right now. He explained that much was
-made of the fact "Well, why don't you go out and get
excess coverage?" or "Why don't you go out and buy in-
surance?"; well, before this bill was passed in 1977,
the state of Montana let out two bids for just exact-
ly that - no takers - nobody - with one exception,

he thought it was the second time, Hartford Insurance
came in and said for $1 million, they would give them
$1 million worth of coverage. He commented a lot of
good that does; they decided let us keep it and pay off
that coverage ourselves; in other words, what he is
saying is is that the activities of the state are so
broad when you include all the National Guard activi-
ties, when you include all the Highway Patrol activi-
ties; when you include the police activities, the
prison activities, taking care of the mental patients
in Warm Springs; when you take all the state lands

and all the activities in state government; now add to
that all the same kinds of problems that the city govern-
ments and county governments have - nobody wants it;
and they are not going to insure and that is why it

is not like a business where your activities are at
least limited to the business activities of that corp-
oration; and that is why the state just can't get cover-
age. He continued as Judge Gulbrandson said in his
concurring opinion, and he invites them to read that,
that the activities of the state are so broad and yet
we must do them; we can't say, "Well, I am sorry we
can't get insurance coverage, we can't chase the crimi-
nals anymore, so we are not going to do it."™ He con-
tended that the state has to do it anyway and that is
what they are talking about.

He indicated that a couple of other comments he wanted

to make is that there are a lot of cases still pending
that are in excess of the $300,000.00 limitation; the

144 cases that you see that are still pending, those

are the big ones; the little ones have gotten settled,
but the big ones haven't; even in those cases where there
has been a settlement, generally there has been a set-
tlement because there was co-insurance, or somebody
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else was liable; and the state says, "Well, we will
pay this much economic damages and you can take care

- of the others." and they have been able to put a set-
tlement together on that basis. He noted that there
are some times when there is no offset; in fact, there
--generally is no offset: at all; the elevator in Dillon
got paid for three times; he didn't blame them; the
guy that owns the elevator - he would do it too; but
the federal government paid him; the state paid him
and a private insurance company paid him; he paid his
insurance; he was entitled to it; and he doesn't be-
grudge that; but the point is there is a reason and

a need for the limit; and that is the significant thing.

The other thing he wanted to point out, he indicated,
was that when Eric Thueson read that provision from

the court case, he didn't read the first two sentences;
and he followed up only with the conclusion. (?)

The first two sentences, he stated, make it very clear
that they are talking about the constitutionality of (@
$300,000.00 and $1 million damages; and if there is

any doubt about it read Judge Gulbrandson's concur-
ring opinion, which says just exactly that; and con-
sequently he thinks it would stand up. He continued
that as Mike Meloy says (he stated he had great respect
for Mike and he thinks he is absolutely right) that

if we don't do the right thing, they will be into a
special session or they will be without insurance. He
suggested that if they don't pass this bill, that is
exactly where they are going to be - without insurance
and he does not know how long it would be before the
governor calls a special session so they can come back
and do it, because he just doesn't think they can af-
ford to be exposed.

He advised the committee that there was one more thing
that needed to be mentioned in addition to the fact
that they are the most generous state in the nation -
and he felt that was great, he is happy with that, he

is glad they are generous - but North Dakota doesn't
allow any or some of these other states allow $50,000.00
total - that is a pretty severe limitation compared to
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our $300,000/$1 million; but don't stop there; the
constitution of the state of Montana adopted by the
people of the state of Montana very recently in Arti-
"~ clell, Section 18, says the state subject to suit -
states, cities, towns and all other local governmental
entities shall have no immunity from suit for injury
t0 a person Or property except as may be specifically
provided by law - by a two-thirds vote of each house
of the legislature. He emphasized that unless they
toss that out because the people did not know what
they were talking about when they voted that in, we
have authority to do what they are talking about here
right now - that is why he thinks it should be up to
the legislature.

REPRESENTATIVE BERGENE asked if Senator Towe could be
more specific on page 6, line 6 where it says"$300,000
for each claimant and $1 million for each occurrence"
and she wondered just exactly what does that mean. -SENATOR
TOWE responded that let's assume that there is an auto-
mobile accident involving a highway patrol car because
of the negligence of the highway patrolman and there
were five people injured; no one person can receive
more than $300,000.00 for those injuries and the total
of all five together could not receive more than $1
million. -

REPRESENTATIVE ADDY asked Mr. Young how many cases do
they have where the prayer is for more than $300,000.00.
MR. YOUNG replied that he did not have that exact in-
formation with him, but they have many, many prayers -
he would say that most prayers that are on the books

are in excess of the $300,000.00 limit per person.

REPRESENTATIVE ADDY said that that fact would be sug-
gested by the large number of amicus briefs in White
vs. Montana. MR. YOUNG answered that that may be,
but it probably suggested that most local governments
are trying to look out for their taxpayers.

REPRESENTATIVE ADDY asked if he knew how many prayers
they have for more than $1 million. MR. YOUNG answered
that out of the roughly 240 some claims that have prayers
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you are looking at $83 million, almost $84 million;
there are a substantial number; he does not have the
claims register with him, but they would be here all
day looking at that sort of thing. He indicated that
they have a number of prayers in the $3 million to $4
million range; they have a couple prayers in the $8 mil-
lion range; they have a number of prayers between a
half million and $8 million. He stated that he could
not give him any specific number.

REPRESENTATIVE ADDY commented that it seems that they
have to make a political decision in a legal context

or vice versa; and the concern that he is hearing from
the opponents is that if we reenact the $300,000.00
limit, that that limit is going to be challenged right
away and they will be right back in the same place
they are at right now. He wondered if they increased
it to $500,000.00 or three-fourths of a million or a
million per person, where do they begin to make the
risk of their new statute to be declared unconstitu-
tional a very slim one. MR. YOUNG responded that that
is a possibility; what he would like to point out is
what everyone is talking about here is that the Supreme
Court did indicate, in a kack-~handed sort of manner,
and particularly in the nonconcurring and dissenting opin-
ions that the $300,000/$1 million was 0O.K.; the majority
opinion specifically struck it out because they could
not reconcile the economic/noneconomic thing and Justice
Morrison virtually invited us to bring it back in. He
stated that there are some things that you should be
aware of - when the case was tried in Great Falls in

a hearing in the fall of 1981, the state was not in any
kind of a budget crunch that it is in today, which you
can find by just reading the newspapers; he pointed out
that they paid more money in claims and cases that have
matured since January than they have paid in the last
six years, so the trend is definitely growing; anytime
you have a book of business and claims, it takes four
to six years for any of your clients to hit your desk,
get through the district court systems on into the su-
preme court and down, so he would submit that the 144
claims are considerably more valuable than what has been
paid out today; in fact, his own figures would indicate
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that they are exactly twice as valuable with the old
limits, including no liability for pain and suffering

or mental distress or emotional affliction. He advised
. that the state has set aside resources to pay this and
the balance has gone from $9 million to $7 1/2 million
in the last two months, so if you double our existing
reserves for the 144 cases not including what is coming
down every day, you are over the amount of resources

that the state has set aside and you are now taking money
out of the general fund and robbing the programs and that
is a decision that they have to make. He thinks the bill
is arguably constitutional; he thinks they will be right
back in it in the Karla White case and he thinks they
will be right back in it in a number of cases. He added
some district judges uphold this law and a number of
states have upheld it - similar; it is not simply a mat-
ter of insurance as has been suggested.

SENATOR TURNAGE said that he thought they should bear
in mind that these figures $300,000/$1 million are not
new; that is the law that was on the books in 1977;
regardless of what figures you put in there - $5 million
or $10 million - it is going to be challenged anyway;
the court didn't strike the bill down because of the
$300,000/$1 million; they would have struck it down if
there had been any limit there; they based it on our
segregating economic and noneconomic damages from the
recovery category; that is what they were doing; and as
he pointed out they invited us to bring this back.

He continued that as to insurance coverage, you have to
keep in mind that local government are not self-insurers;
and local government either has to go bare or buy it;
if you raise the limits, it is going to raise the premi-
ums.

MR. THUESON indicated that the proponents of this bill
used the same grounds they used before the Montana Su-
preme Court to justify the current legislation and if
the court didn't find a compelling state interest the
first time around, they are not going to find a compel-
ling state interest the second time. He stated that
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there are two other things you should know about this
bill: (1) there is an attempt to make it work retro-
actively and that is clearly unconstitutional; it can't
affect substantive rights retroactively; otherwise, there
is another thing you should know about this bill; Sena-
tor Towe mentioned that Judge Gulbrandson mentioned some-
thing about the government having certain governmental
activities - that was the dissenting portion of Judge
Gulbrandson's opinion; at least that was not where he

was concurring; he was in a dissent there; he was in

a minority - that is not the law of Montana; the majority
opinion of the four justices is the law of Montana.

He stated that it would be clearly unconstitutional
because they are using the same grounds to try and justi-
fy this legislation as past legislation.

REPRESENTATIVE ADDY asked if anybody has any figures

on what the difference would be on a premium for $300,000/

$1 million versus $1 million/$3 million. MR. HANSON

responded that he talked with the city of Missoula and ‘
they told him that they talked to their insurance car-

rier; currently they are paying $47,000.00; according

to what they told him if the limits were increased to

$3 million per occurrence and $1 million per claimant,

their premium would go to $75,000.00.

REPRESENTATIVE ADDY commented $28,000.00 increase.

REPRESENTATIVE SPAETH said that he would like to ask
Mike Young a couple of gquestions; we were talking about
44 per cent having a specific amount of damages; isn't
it true that in the 56 per cent they are just asking

for damages and those damages could be considerable as
you get closer and closer to trial and probably will be.
He stated that it has been his experience that that un-
specified damages in the prayer by the time the trial
gets closer becomes larger and larger and larger as
opposed to being decreased and he asked if this was

not the case. MR. YOUNG replied that the 315 cases

for which there is no prayer are, of course, bodily in-
jury claims that were filed since 1979 or 1981, when

the legislature passed a law saying that claimants could
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no longer file these enormous claims for damages with
their case, so what you substitute this with is a re-
quest for statement of claim after the pleadings are

. filed and then you get a request in; and in his experi-
ence, the request for statement of claims again has

3 to 5 to $10 million and everything that you can pos-
sibly throw in the form book on top of it; and it is
kind of a meaningless exercize.

CHAIRMAN BROWN asked what the committee's desire is
as they are to meet on the floor in two minutes; do
they want to be excused and finish or come back de-
pending on what is going on on the floor.

REPRESENTATIVE RAMIREZ indicated that they have cau-
cuses as soon as they go back in, so he thought that
they probably ought to go back in.

CHAIRMAN BROWN indicated if that is the case then why
don't they stay and if no one opposes, why don't they wait
until they know that those caucuses are going on.

The committee agreed.

REPRESENTATIVE HANNAH asked if they were going to do
that, was he going to ask all of these people to come
back to answer questions at that time. CHAIRMAN BROWN
replied that he would like to get the questions and an-
swers over before they break and then go into execu-
tive action.

REPRESENTATIVE SPAETH said that he would cut his ques-
tions down to just one more question and he would like
to direct this to Senator Towe; Representative Addy
talked about our committee making a political decision
(he thought they were talking about the legislature and
since he is a part of that legislature) he does not view
this necessarily as a political decision we are making
here but we are essentially making a decision that may
impact the overall activities of state government and
how we function as a legislature; and he requested that
he expand on that as political versus functions of
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government. SENATOR TOWE replied that he would go back
to the provision in the constitution that does say that
- sovereign immunity can be imposed on a two-thirds vote:
and obviously, the people that drafted and got that
passed and the people that voted for it contemplated
that there would be those situations to allow unlimited
liability to state and local government would be just
more than they could afford. He thought that there is
a real risk that they would grind some government ac-
tivities to a standstill; how can a community or the
organized city of Bear Creek possibly afford ? or
Roberts or all of those other .towns; how can they af-
ford to have a police department; wouldn't it be much
easier if they just simply said, "Hey, if we are going
to have to pay $50,000.00 or $100,000.00 a year to get
this kind of coverage, let's just not do it; we'll

just abolish the police department." and he did not
think that is what the citizens have a right to deserve,
to ask of us. He felt that we have a responsibility

of making the dividing line; he thought they did that
in their committee; he was sensitive to that; and he
thought the other committee members were sensitive

to that; we don't want to just carve out areas and

say, "Nothing that the National Guard does can prove
any liability" because they can be just as liable and
cause just as much harm and damages as anybody else:
but, if they put an upper limit on the amount, they

can allow everybody to recover, but they can put in
some reasonableness on this, the situations of communi-
ties and cities _ .

REPRESENTATIVE RAMIREZ stated that he wanted to ask

Mr. Meloy a question on compelling state interest from
the constitutional law standpoint, (he doesn't remember
the answer to this) and he asked if there was a dif-
ferent standard when the attorney for the state argues

a compelling state interest as opposed to when the legis-
lature makes a specific finding as it is going to do

in this bill that there is a compelling state interest;
in other words, will this carry more weight with the
court after a legislative determination as opposed to
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just an argument made in the appellate case without

any factuary basis. MR. MELOY replied as he understands
it the way in which a constitutional argument is made,
the lawyer who would be intending to establish a com-
pelling state interest would have to make a factual
record upon which the court could make a determination
that a compelling state interest did in fact exist; so
what the legislature may put in its legislation is help-
ful only to the extent that it might conform legisla~-
tive intent to the factual record as established at
trial when a compelling state interest facts were put
forward by the state; so irregardless of what they put
in the bill with respect to why you think this is a
good idea, there will still have to be record
made in order to support the notion that governments

are going to go broke. He thought that is where the
test falls. ’

REPRESENTATIVE RAMIREZ indicated that he wanted to ask
a general question, because it seems to him that they
have a problem here in that a real compelling state
interest is that they do not have any protection right
at the moment; and they really do not have any facts
upon which to base this decision; he really agrees with
Erik - that they don't have the facts upon which to base
a decision, but they have to do something in the mean-
time until they can gather the information, if what

Mr. Meloy says 1is accurate - the court isn't going to
take our legislative determination of a compelling state
interest at its face value and they are still going to
look at the underlying facts and they really don't gain
much by just saying that we have a compelling state in-
terest; we still have to prove it. He commented that
they did not have any kind of evidence here today to
speak of, at least in his mind. He suggested and would
like their reaction is that he thinks they have to pass
something here, but he also thinks they should have some
kind of a study - an interim study as suggested to look
into this to see if they can tailor this a little bit
more to what some of the problems are; he does think
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there is a difference between local government and

the state; he does think there is a difference in some
. of these activities, such as the National Guard on
maneuvers versus the ordinary operations of the Motor
Pool, or something like that, driving automobiles;
maybe they should look into it a little more careful-
ly if they are going to be able to hold it before the
court; so he would throw that out.

MR. YOUNG responded that they had this same problem
going into the hearing; his partner came into him and
said, "What am I going to put on there about this com-
pelling state interest question?" and what you have to
remember is that most of the law in that area - the
other cases out of other states under their constitu-
tion - say it is not a compelling state interest prob-
lem; that you use a different constitutional standard;
that it is not equal protection; it is not due process;
you go to ??indigenous article; that was basically
the thrust of our case, because when we were looking
at that issue, the state had a $50 to $100 million sur-
plus; the Board of Investments was making money hand
over fist and they seemed to have a large surplus in
our own fund; and they couldn't see that they could do
anybody any good by putting that type of evidence into
the record. He continued that now he thinks they have
an entirely different financial picture for the state
and all the local governments today than they had in
August or September of 1981l; and he guesses it gets
down to a fundamental question of, "Is the Supreme
Court going to say you have to be bankrupt before you
have a compelling interest, is there not some proba-
bility?". He felt that from some things that they have
seen come into this session with Finance and Claims
Committee evidence and House Appropriations and the
fight over the pay plan and the fight over the execu-
tive budget, $26 million deficits and the financial
information that is to be incurred between now and
1985 is an entirely different picture than the state's
financial picture was in the last biennium; and that
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is what they had to work with at the time and, of course,
they were basically arguing their case that it wasn't
even a protection issue; so you have before you now

~ the deliberation of all of the finance bills, 447, the
building programs and all of your agency budgets; and

he thought that they can argue for you that you now

have that information; we can put the House Bill 447;

we can put the records of the Finance and Claims Com-
mittee, House Appropriations, your deliberations on

the floor as to state finances and all the debates about
surpluses, and if he has to listen all day to Judy Rippin-
gale and report in a three-day hearing that they are
going broke, he guessed that is what they will do. He
thought that is what they are suggesting; and the Su-
preme Court did sort of suggest that; but what you are
doing with this finding is lending some sort of credence
that you understand what you are doing; and he thinks
that is one of the common problems you have with the
Supreme Court is they have this general notion that
bills get passed and legislators don't have any idea
what they are doing. He said that to answer Represen-
tative Ramirez's question, he did not know if they have
to take your findings at face value, but they can take
your findings together with what we can put on a demon-
strable record and it was difficult to defend that
economic/noneconomic business - extremely difficult

to defend - he had a devil of a time with it and a num-
ber of cases where they had badly burned people who were
not working and they really didn't like it either, so

he thought they could all live with this; but that is
basically where we are; and he hopes that answers their
questions.

REPRESENTATIVE RAMIREZ said he had a quick follow-up and
he was looking for a quick follow-up answer; the question
he has is this; if we pass something (say, this bill,
because they have to be protected) do you have enough
confidence in your position that you feel that we should
ignore this problem for two years until this bill is
challenged, or should they go ahead and have an interim
study, or look into something, (maybe, an interim study
isn't the way to do it) and look into it; and the second
part of that is, if we do it that way, will the very fact



.Judiciary Committee
April 19, 1983
Page Thirty-four

that we are looking into it hurt your arguments in
trying to . MR. YOUNG replied that his guess
would be that they already had one exhaustive interim
. study and most of the data from that is still fairly
valid; their thought is 1f they felt there was some
message being sent to them when the Supreme Court came
down with their opinion in the waning days of the ses-
sion, they took that as meaning they should get some-
thing in right now as they could have very easily held
this until you went home and then you would probably
have wanted to have an interim study. He thought that
they would have to make an attempt to treat this as

a curative bill and retroactively apply it; and he
fully understands the problems with that; they have
looked into it; they don't think it is ex post factor
they don't think it impairs obligations of contracts;
but they certainly recognize that there is a fight over
that on vested rights; and he guessed they have to de-
cide a number of legal questions there on what is a
vested right, when it accrues, when it is effective;
and the Supreme Court can't, and they have asked them
on a petition for rehearing, to apply their ruling
prospectively to give you a chance to act; they have
also asked them not to apply the rule retroactively,
so that it doesn't go back and impair all of these
claims. He continued that they had a particular hear-
ing filed Monday morning - yesterday - or whenever -
and they haven't heard anything on it; so they are
attempting by that means to allow you to do what they
are trying to do here.

SENATOR TURNAGE commented that he gets very nervous
when you talk about studies; that is obviously going
to be an admission against interest; and you are in-
viting the court to say, "Well, obviously the

, hasn't been able to identify; he did
not think that would be wise; if you do a study, you
better study it specifically on the question
$300,000.00 or $1 million, not that there should be a
cap, although he agrees on that, but
He contended that the Supreme Court divided on this
four to three; and our existing statute 1is as naked
as a jaybird as to a compelling state interest; this



SENATE JUDICIARY
EXHIBIT NO /

ate_& 24 ~&L

BILL NO._ DR -A2-

Judiciary Committee
April 19, 1983
Page Thirty-five

one isn't; even though it may be self-serving, it is
still in the statute.

REPRESENTATIVE RAMIREZ asked what is the reserve in
the self-insurance fund right now. MR. YOUNG replied
that it is about $7.7 million.

REPRESENTATIVE RAMIREZ asked if they were undertaking
that study to determine whether they are actuarily
sound - do you have adequate reserves. MR. YOUNG re-
sponded that they have had two of them and both of them
felt that the reserves were adequate, but they both
said to throw the studies out the window if they lose
this case.

REPRESENTATIVE RAMIREZ said that is what he meant -
"how long would it take you to find that out in respect
to the new proposed bill. MR. YOUNG replied that it
is going to require every attorney to evaluate and i-

dentify the economic aspects of these 144 cases;

we get them in and he does his own and take it off the
actuaries and start all over again - it is a whole new
ball game.

REPRESENTATIVE RAMIREZ assumed that they had already
undertaken that. MR. YOUNG answered that they wanted
to wait until their petition for a rehearing was act-
ed on, before they start incurring costs for actuaries.

REPRESENTATIVE HANNAH asked Mr. Young if he said that
the decision of the court was substantially influenced
by the economic conditions of the state. MR. YOUNG
replied that they basically couldn't show that the
state was going to grind to a halt financially in the
absence of the showing; there was one comment out of
context with the rest of the opinion; but that was

not

REPRESENTATIVE HANNAH questioned if he thought they were

saying a compelling interest then is based upon the

economic strength of the state. MR. YOUNG responded that

that could be one item; ability to pay is certainly
what they are getting at.



Judiciary Committee
April 19, 1983
Page Thirty-six

There were no further questions and the hearing on this
bill was closed.

EXECUTIVE SESSION

SENATE BILL 465

CHAIRMAN BROWN declared that they have time to take
care of this bill.

REPRESENTATIVE SPAETH moved that the bill BE CONCURRED
IN. The motion was seconded by REPRESENTATIVE HANNAH.

REPRESENTATIVE ADDY moved to amend the bill on page 6,
line 6, where there are limits by striking $300,000

and inserting $1 million and strike $1 and insert $3 so
it would be $1 million for each claimant and $3 million
for each occurrence. He asserted that he agreed whole-
heartedly with Senator Turnage that if they don't pass
something here, state and local government are going to
be looking at a very difficult proposition for the
next couple years; and he also notes that they are im-
posing sovereigh immunity as our present limits have
been declared unconstitutional; so, therefore, it is
~going to take a two-thirds vote of each house to even
get a bill through that is colorably constitutional.

He commented that, otherwise, they just haven't done
anything; the third thing is that if you are looking

at $300,000.00 that is the same limit they had before
and they will have the same pressure on that limit

from a litigation point of view that they have had be-
fore; if they triple those limits, he thought they '
would divide the pressure of litigation by three, if
not geometrically by nine. REPRESENTATIVE JENSEN secon-
ded the motion.

REPRESENTATIVE RAMIREZ said that he wanted to tell them
exactly where he is because he does happen to have a
case against the state, but unfortunately he doesn't
think it is worth $300,000.00, but he is a little sensi-
tive about some of these things. He indicated that
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if they were talking about a lower limit, he would
probably abstain; he is going to vote against this

. increase, because he thinks it is too high (he is not
saying that it is too high from a philosophical stand-
point or anything like that) he was just saying they
have $7 million in their reserve; they don't have

the vaguest idea of what the actuary basis is for the
changes that were made; they are really in the dark:;
it seems to him that the real compelling state inter-
est in all of this is that they are entitled to act

on an emergency, which he considers an almost emergen-—
cy basis, right now, simply because they don't have
the time to get together the data to really determine
just how this problem should be approached. He felt
that it would be disastrous for them to raise the lim-
its to that height; he just did not know that they

had any idea of what the consequences would be; so he
would have to resist that. He commented that some more
modest raise might be appropriate.

REPRESENTATIVE EUDAILY advised that he was going to
resist the motion too, because he thinks that they
should put it through just as it is in the bill with-
out amending it and take their chances from that point;
1f they start amending, it will delay the process a
little bit; and from what he heard today, he is not
sure that the $300,000/$31 million was the critical
area that was determined by the court decision; and

he thinks they should just leave it the way it is.

REPRESENTATIVE ADDY indicated that the emergency situ-
ation is exactly why you want to alleviate the pres-
sure of litigation as much as possible; the argument
that Representative Ramirez and Representative Eudaily
are making against the amendment are exactly the ar-
guments that are going to be made against the bill in
court when it comes up; and he thinks that they aren't
dealing with what they would like to do opposed to
what they wouldn't like to do; they are dealing with
minimizing the risk or reducing the risk as much as
possible to local government. He continued on the
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merits, too, why is somebody who has suffered a half
million dollars in noneconomic or economic damages

. denied $200,000.00, whereas somebody ...... ; they are
placing the burden on exactly the people who are least
able to bear them.

REPRESENTATIVE SPAETH stated that he thinks it is a
little deeper question; philosophically he doesn't see
any value in changing the limits at this stage of the
game on the basis of what Representative Addy has ar-
gued; and he thinks what he is saying is there will be
less appeals; fewer people challenging it; and thus,
maybe for the next two years, it will slip through the
crack in the floor; and he doesn't think that is a logi-
cal argument for changing it here today; he thought
they have to have more substantive arguments than that.
He stated that he would beg to differ with him.

CHAIRMAN BROWN advised that he did discuss this with
Senator Turnage just briefly before he left; he did
not have any great problem with it; he thinks it means
- the difference between passing or killing this bill;
and quite frankly, he would like to vote this bill out
of here and the members of the committee to support
the bill.

REPRESENTATIVE RAMIREZ asked if he would run that ky
him again; it is going to make a difference as to whether
this bill passes or fails on the floor.

CHAIRMAN BROWN said that he really did not see any

sense in going with the same limits that were in the

bill when it was first brought down, because it doesn't
seem to him that with the language that is put

in here is going to make any difference if the court
comes back to look at it again; it seems to him that
their only chance of making this acceptable and of

saving the state some of that liability question is by
raising those limits. He stated that if the court throws
that out then, there is no recourse that they have.
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REPRESENTATIVE KEYSER noted that the court didn't neces-
sarily say that the amount was the big hangup, did they:;
it was the compelling interest.

CHAIRMAN BROWN commented that he can't believe that the
economic question is that big of a deal in the court's
decision.

A vote was taken on the proposed amendment of Repre-
senative Addy and passed with 10 voting yes and 9 voting
no. See ROLL CALL VOTE.

REPRESENTATIVE RAMIREZ said that he did not know if
this bill is going to pass with that high a limit; he
thought they should be more realistic; he really does;
he would like to move to reconsider our action; they
have to be more realistic about what they are going to
to do with this bill; they don't have much time; he
doesn't think the Senate is going to buy that kind of
an increase; they don't have any idea what they are
doing financially with that increase; they don't even
have any idea finanacially with the $300,000/$1 million
limit; they have no actuary studies unfortunately; it
is a very unfortunate situation; but what you are going
to do ....it is true you could force everybody intoc what-
ever limits you want to because there probably has to
be some limits; but this bill has to get a two-thirds
vote in order to pass. He thought he was putting the
legislature and the state into a real difficult posi-
tion, because you put those of us who feel that they
cannot afford that limit still in the position of pos-
sibly having to vote for it simply because we can't
afford not to; and he thought that was really an un-
reasonable position to put the legislature in.

REPRESENTATIVE ADDY responded that rather than a motion
to reconsider we have a bill that says $1/$3 million;
and if you want lesser limits, maybe you should move

to amend the bill further with lesser limits; if they
are going to argue between $300,000/$ 1 million, he
thought they would argue until the sun goes down. He
said that he realized that people that voted against
the amendment are faced with this kind of a choice -
how are they going to vote for the bill.
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REPRESENTATIVE KEYSER noted that there were a lot of
members absent here that didn't even listen to the
- proposals.

REPRESENTATIVE RAMIREZ said that he thought Represen=-
tative Addy was right, but what he thinks is unfair
is that you are forcing people to vote for something
that is, on one hand, almost fiscally irresponsible.

REPRE TIVE ADDY replied that fiscally irresponsi-
bilit alls on both sides of the argument; and from
your view, it doesn't; and from his view, it does. He
commented that if Representative Ramirez wants to offer
an amendment, offer it. -

REPRESENTATIVE JENSEN asked for the question.

There was no further discussion.

REPRESENTATIVE ADDY moved that the bill BE CONCURRED IN
AS AMENDED. REPRESENTATIVE JENSEN seconded the motion.
The motion carried with 11 voting aye and 8 voting no.
See ROLL CALL VOTE.

The meeting adjourned at 2:22 p.m.

CZI&;JL)/QZ¢7%¢4ﬂ4

DAVE BROWN, Chairman Alice Omang, Se@r@tary
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(Third Reading Copy)

1. Page 2, line 13.

Following: "“FUND" :

Insert: ". By April 15, 1983, for example, a total of 562
claims and legal actions for damages” had been filed against the
state and in only 247, or 44%, of these cases has a specific

amount of damages been prayed for. Yet the damages prayed for
in these cases amount to $83,956,446"

-



Exhibit B
S BYes

Y943

SENATE JUDICIARY

EXHIBIT NO
w626 -9

CLAIMS-INFORMATION —— SENATE BILL 4HIE NO 2822

The following is a summary of self-insured claims activity
against the State since July 1, 1977:

Total claims filed | 562 (§{l£>

el

Total amount - prayed claims $83,856,446

Total claims - no -prayed amount : 315

(56% of total claims) ‘

Number of active lawsuits 144 (13@9

Total claims - settled or dismissed ~

Total reserved losses with
2-9-104, MCA, limits $ 4,382,684

Total reserved losses without
2-9-104, MCA, limits Unknown at this time

Outside Counsel Fees by Fiscal Year

FY 78 FY 79 FY 80 FY 81 - FY 82

$7,957 - $11,999 $57,531 $80,309 $142,140

Total Claims Paid

July 1, 1977 through December 31, 1982 $1,237,558
January -1, 1983 through April 14, 1983 $1,502,961

Total ' $2,740,519
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' HOYT ano TRIEWEILER
P.C., A Partnership
501 SECOND AVENUE NORTH e« P.0. BOX 2807 » TELEPHONE 406/761-1960 * GREAT FALLS, MONTANA 59403
Whitefish Office:
ohan C. Hoyt :
!l'erry N. Trieweiler April 2 5 1983 Whileffmm
Kurt M. Jackaon P ’ Telephone 4068624597

Secretary of the House

Judiciary Comittee

Room 2242 T
Capitol Building -
Helena, Montana 59623

Dear Sir/Madam:

I represent Karla White, who we believe was injured as

a result of the government's negligence. In connection with
this lawsuit, we need certain documents and electronic
recordings pertaining to the House Judiciary Commlttee s
hearing held on April 19, l983

Therefore, I have had the Sheriff serve you with a copy

of the Subpoena Duces Tecum, which requests that you produce
these documents. The law requires that I take your depo-
sition, but it is nothing to get concerned about. Basically,
all 'you have to do is turn over the documents and the
recordings requested.

Please give me a call. I will be happy to change the time,

place, or even the manner in which you provide the materials
we have reguested. Let me know what will be convenient for

you and I will contact the government's attorney and see

if we can work things out.

Feel free to call our office collect.
Sincerely yours,
HOYT & TRIEWEILER

e

By : (/L*"C\ N ——
Erik B. Thueson

EBT:gkm
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Secretary of the Hcuse Judiciary Committe
Room 224A - , 7
‘Capitol Building ;
Helena, Montana 59623
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- SENATE JUDICIARY
EXHIBIT NO.___/ —

DATE_ b=26-86
BLL NO__ SB-2>

IN THE DISTRICT COURT OF THE EIGHTH JUDICIAL DISTRICT OF TH

STATE OF MONTANA, IN AND FOR THE COUNTY OF CASCADE

* h % % * * Kk Kk * *x ok * * * % *k *k Kk ok * %

KARLA WHITE, Mo. BDV-80-836
Plaintiff,

SUBPEONA DUCES
TECUM

vSs.
STATE OF MONTANA,

Defendant.

e e e et et e

* k * Kk * Kk *k Kk Kk k *k k * * * *k *k & *k *

THE STATE OF MONTANA SENDS GREETINGS TO: Secretary or
Custodian of records for the House Judiciary Committee of
the Legislature of the State of Montana, Room 224A, Capital
Building, Helena, Montana:

N
YOU ARE COMMANDED, to appear and attend the
deposition in the the Courtroom of the Courthouse for Lewis
and Clark County, Helena, Montana, on the 2nd day of lay,
1983, at 1:00 o'clock p.m., then and there to testify in the
above-entitled action, now pending in the Eighth Judicial
District of the State of Montana, on behalf of the plaintiff,
and that you bring with you and produce, then and there,
all documents, of any nature, electronic recordings, of any
nature, taken at or pertaining to the House Judiciary
Committee's hearing on Senate Bill 465, which took place
on the 19th day of April, 1983.
Disobedience of this subpeona will be punished
as a contempt of said Court, and you will also forfeit to
the party aggrieved the sum of One Hundred Dollars, and all
damages whirch may be sustaiied hy 200 Zullure tou attend.
WITNESS, the Honorable John M. McCarvel, Judge of
the Eighth Judicial District of the Courthouse in the County
of Cascade, and thes seal of said Court this 25th day of April,
1983.

E

OFFiCER
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ATTEST: My hand and seal of said Court, the day

and year last above written

SHERIFF'S OFFICE
STATE OF MONTANA )

County of Lewis and Clark )

FLORENCE McGIBONEY

By:

SS.

NN

Deputy Clerk

I KREREBY CERTIFY, That I received the within

Subpoena Duces Tecum on the

day of

1983, and personally served the same on the

day of T, 1983, on:

by showing said Subpoena to and delivering to said person(s) €;

a true copy of same in the County of Lewis and Clark,

of Montana.

Fees - - - - §__
Service - - §__
Copies - - - §
Mileage,

miles $
Sheriff's

Fee TOTAL - $_;

Helena, Montana,

1983,

Sheriff,

By
Deputy

-2-

Sheriff.

State
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HOUSE MEMBERS

: EXECUTIVE DIRECTOR
REX MANUEL —~ —
CHAIRMAN 1 DATE. é 26 Xé walBRE COMMISSIONER
RALPH S. EUDAILY ; -2 > ELEANOR ECK
ROBERT L MARKS =/BILL NO 55 O INISTRATIVE ASSISTANT

JOHN VINCENT MARILYNN NOVAK

SENATE MEMBERS T - - - -
ALLEN . KOLSTAD - Montana Legislative ouneil oo
VICE CHAIRMAN - ] 3
M. K DANELS ' State @apttnl ] s"t;::é:o?::cf;mme DIVISIO
PAT M:C’ZD:VE:M Helena, IAT. 589620 ROBERT C. w e
CARROLL AH AR
(406) 449.3064 DIRECTOR, LEGAL SERVICES
April 29, 1983
Mr. Erik B. Thueson - B 7

- Attorney at Law
Hovt and Trieweiler
501 Second Avenue North
Great Falls MT 59403

Dear Mr. Thueson:

This letter confirms our converation of April 28, 1983, in which
you agreed that the enclosed certified copy of the House
Judiciary Committee minutes of the April 19, 1983 hearing on
Senate Bill No. 465 would be sufficient in lieu of and in
satisfaction of the Subpoena Duces Tecum served on the secretary
of that Committee on April 28, 1983, and that you will do all
things necessary to quash or otherwise rescind the subpoena.

Sincerely,

o e /77/4

Robert C. Pyfer
Director of Legal Services

RCP:ee
Enc.

cc: Speaker Dan Kemmis
Alice L. Omang

PYFER/ee/Thueson 4/29/83

DIRECTOR, LEGISLATIVE SERVIC!



4828 Alice L. Omang

-~ CERTIFICATE OF AUTHENTIC COPY

I hereby certify that I was secretary for the House Judiciary
Committee, 48th Montana Legislature, that I was present at the
hearing before such Committee on Senate Bill No. 465, which took
place on April 19, 1983, that I prepared the minutes of such
hearing, and that the attached are a true and correct copy of the
minutes so prepared. ~

House Judiciary Committee
48th Legislature
April 29, 1983
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TESTIMONY

THE ALLIANCE OF AMERICAN INSURANCE AND THE AMERICAN INSURANCE ASSN.
SENATE BILL 22

SUBMITTED JUNE 26,1986

BY BONNIE TIPPY, ALLIANCE COUNSEL

AND GLIEN DRAKE, AMERICAN INSURANCE ASSN.

The Alliance of American insurers supports the intent of this bill.
Generally speaking, in almost any state which caps liability limits
for governmental entities, lawmakers can expect a loosening in the

availability and affordability of liability insurance.

However, we must go on record as cautioning legislators that be-
cause of the seriocus constituticnal question in this matter, com-
panies could not be expected to change their current policies with-
out judicial validation of this statutory language.

We most certainly believe that there is a compelling state interest
here. This bill does attempt to deal with a very serious problem.

If there is no constituticnal amendment dealing with this guestion,

this bill would allow the Supreme Court to reconsider its position

and thus the insurance industry supports the bill.
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Minutes of the April 17, 1975 Meeting

The organization meeting of the Subcommittee on Judiciary was
called to order by Senator Tom Towe, Acting Chairman, in Room 442,
State Capitol, Helena, Montana. Members of the subcommittee are:
Representatives C.R. Anderson, Herb Huennekens, Earl Lory, and

John Vincent; Senators V.E. Cetrone, Glen Drake, Thomas Towe, and
Jean Turnage. All members were present except Senator Cetrone.
Council staff, assigned to the subcommittee are: Dick Hargesheimer,
Researcher, and Woody Wright, Attorney. :

Senator Towe advised that nominations for chairman were open.
Representative Vincent moved that Senator Towe be nominated as
chairman and that a unanimous ballot be cast. The motion was
seconded by Representative Huennekens and carried. Senator Towe
was elected chairman.

Senator Towe called for nominations for vice-chairman. Representa-
tive Lory moved that Representative Huennekens be nominated as
vice-chairman and that a unanimous ballot be cast. The motion was
seconded by Representative Vincent and carried.

Copies of a summary of the priorities assigned to the subcommittee
were distributed. The subcommittee then considered the following
priorities:

Priority l: Judicial Districts. Senator Towe stated that Jim
Zion had done a study on the jucicial districts approximately

two years ago. He requested that copies of this study be made and
distributed to each subconmittee member. He also suggested that
the staff update it if an update is needed. The study indicates
case loads in each judicial district and is detailed in showing
the number of civil and criminal cases, jury and non-jury trials.

The subcommittee discussed possible committees and individuals

who might be interested in this study and requested that the
following people be notified of the meetings: Senator Mike
Greely, Representative John Scully, Montana Bar Association,
District Judges Association (district judges), Supreme Court,
County Attorneys Association, Clerk of the Courts Association,

and the American Judicatory Society. It was requested that
letters be sent to the above people advising them of the study and
requesting any information or assistance they may be able to
provide.

Priority 2: Sovereign Immunity. The subcommittee suggested that
the staff contact other states regarding statutes on sovereign
immunity and how they handle the problem. Senator Towe also
suggested the some of the ideas in the last draft of Senate Bill
No. 206 be considered and how other states handle those problems.

The subcommittee requested that Jack Crosser, Director of the
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Department of Administration, Dan Mlzner, and Dean0Z1nnecker be SB-=22
contacted as well as insurance companies. BILL N

Priority 3: Privacy Protection. The subcommittee agreed not to
begin working on this subject until later in the interim.

The subcommittee then discussed how their next meeting should

be conducted. It was agreed that the next meeting will be a hearing
on judicial districts and at that time any interested persons will
testify before the subcommittee.

The next tentative meeting date scheduled was September 6.

There being no further business, the meeting adjourned at 8:45 a.m.
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SUBCOMMITTEE ON JUDICIARY BILL NO. ;QSHQQP

Minutes of the September 6, 1975 Meeting

The meeting of the Subcommittee on Judiciary was called to order
by Senator Thomas Towe at 9:00 a.m. in Room 432, State Capitol
Building, Helena. All members of the subcommittee were present
except Senator Glen Drake.

Also present at the meeting were: Socs Vratis; Judge Robert S.
Keller; Judge Gordon R. Bennett; Judge W. E. Dowlin, Montana Magis-
trates Association; Mike Abley, Montana Justice Project; Judge
Robert C. Sykes; John W. Larson; Ken Curtis and Virginia Griffing,
Montana Board of Crime Control; Judge Robert J. Boyd; Chief Jus-
tice James T. Harrison; Representatives Jim Moore and John Scully;
and Tom Maddox, Independent Insurance Agents.

Senator Towe explained that there are three priorities: (1) judi-
cial districting; (2) sovereign immunity; and (3) privacy. The
meeting today, he said, would focus upon court districting.

Senator Towe first asked Woody Wright to report briefly on the
sovereign immunity study. Mr. Wright referred to his memo dated
August 15, which was mailed to the subcommittee, and requested that
the following correction be made: page 1, fifth line from the bot-
tom of the page, strike the words "cause of action". Mr. Wright
stated that Montana is not the only state that has abolished
sovereign immunity. Illinois abolished sovereign immunity but the
legislature reinstated it under its constitutional prerogative.
Other states have made changes either by judicial decision or from
legislative action. The memo distributed is an overview to point
out what he considers to be the main alternatives and problems.
Material to be presented to the subcommittee for the public hearing
will include a history, constitutional convention materials, alter-
natives as to what can be accomplished under abolition of sovereign
immunity, insurance coverage, material as to what other states are
doing (constitutional setup), and tentative conclusions and recom-
mendations.

As part of the explanation of the memo, Mr. Wright stated that
sovereign immunity is not in effect as one might think from read-
ing the memo. The asterisked material indicates how sovereign im-
munity was before the new constitution. He considers there are
two basic approaches to reinstatement of sovereign immunity:
categorical and damages.

In conclusion, matters to be considered are a date for the public
hearing; and suggestions from members or persons who would be in-
terested in testifying or who would have materials of importance
to the discussion. Written statements from those testifying will
be requested.

Senator Towe stated that there may be a larger problem than the
subcommittee realized. The next meeting date was tentatively set
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Senator Towe then asked Mr. Hargesheimer to present his findings
and information on Montana's judicial districts. Mr. Hargesheimer
distributed copies of his remarks, entitled "Montana's Judicial
Districts: Considerations for Improvement and for Future Study”,
to the subcommittee (Appendix A).

Mr. Hargesheimer suggested that the subcommittee consider legisla-
tion to create the office of court administrator. A court adminis-
trator could implement a uniform system of statistical reporting;
gather and evaluate judicial data on a continuing basis; establish
guidelines for determining judicial manpower needs; recommend
needed changes to the legislature; be responsible for assigning
judges on a temporary basis to congested districts; act as a liai-
son between the courts, the legislature, and the public; institute
a continuing education program for judicial personnel; and many
other functions. '

Mr. Hargesheimer also suggested that the subcommittee consider the
following areas: (1) financing of the court system and the possi-
bility of a centralized budgetary process; (2) a continuing educa-
tion program for district judges and possible judicial training
prior to their assumption to the bench; (3) the impact of the dis-
qualification procedure on judicial workloads; (4) the use and
effect of pre-trial conferences; and (5) administrative duties
performed by Jjudges that clerks of court could handle.

Mr. Hargesheimer then distributed copies of a letter received from
John Van, Clerk of the District Court in Flathead County. This
letter points out the problems in gathering accurate judicial sta-
tistics (Appendix B). He also distributed a copy of a letter
dated September 3, 1975, from Senator Mike Greely, Great Falls.
Senator Greely noted several areas in court organization he hoped
the subcommittee would consider (Appendix C).

Senator Towe then opened the meeting up to public testimony. Chief
Justice Harrison was the first to speak to the subcommittee. -

The Chief Justice stated that he was pleased to be contacted and
working with the subcommittee. He briefly reviewed the data collect-
ed by the Supreme Court in 1972 on district court caseloads. The
1972 survey revealed that 23,387 cases were filed, or an average of
841 cases per judge. The report also showed that 5,137 cases were
tried or 188 per judge. Due to the number of questions asked,

the survey failed to include an analysis of district court record-
keeping. In order to have an accurate picture of court workloads,

a uniform system of reporting should be implemented, the Chief Jus-
tice said.

Chief Justice Harrison stated that he believes that the only way to
find out what is actually going on in court is to study the court
minutes. The Anzion-Zion study revealed that in 19 working days a
month a judge is in court for 8 days, conducts administrative work
for 6 days, researches for 2 days, travels for 2% days, and has %

-2-
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day left for education.

Chief Justice Harrison then showed the subcommittee his proposal
for restructuring the judicial system (Appendix D). The Chief's
plan would leave judicial district boundaries unchanged. The plan
would, however, divide the 18 districts into 8 divisions for ad-
ministrative purposes. Each of the 8 divisions would have a chief
judge who would be elected by the judges in that division. The
chief judge would be responsible, among other things, for assign-
ing judges on a temporary basis to congested courts. Each division
could also have a court administrator who might perform the tasks
of collecting data and assigning judges to particular areas under
certain conditions.

The Chief Justice stated that the Supreme Court is making arrange-
ments to hire a court administrator. Elaborating upon his plan
(Appendix D), he proposed that within each of the 8 divisions there
should be a chief judge -- he could handle the matter of assigning
judges around to the various counties in the division. He suggest-
ed that the chief judge be elected by the district judges. There
would be no additional costs other than perhaps for a secretary

or clerk. The chief judge would know schedules of other judges
from calendars submitted by them showing their days of free time,
law and motion days, calendars, etc. If this suggestion were adopt-
ed, the replacement for a disqualified judge could be named by the
chief judge.

He also suggested that district lines not be changed so that judges
are competing against other district judges. If district lines are
changed, there should be a grandfather clause so that it is not
effective until the present judge dies, resigns, or retires.

Senator Towe than opened up the meeting to questions. Representative
Anderson asked, if under the Chief Justice's proposed plan, the
judges have to run in the divisional area (composed of several of

the present districts) or would they run in the present individual
districts. The Chief Justice replied that he would run from the

same district as he does now. The proposed plan would pertain to
administrative duties only -- nothing to do with terms, tenure, etc.

Representative Vincent asked whether the Chief's proposal required
legislation. Could the Supreme Court establish administrative divi-
Sions under its rule-making powers? Chief Justice Harrison replied
that he thought legislation would be necessary.

Senator Turnage asked what other duties a divisional chief judge
would have in addition to the assignment of judges. The Chief Jus-
tice replied that his main function would be to arrange for addition-
al help, if it is needed by a particular judge.

Senator Towe asked what functions a court administrator would

handle if he did not handle scheduling. The Chief Justice replied
that he could handle training schedules for the justices of the peace,
collect statistics, conduct educational seminars and training sessions,
Plan state judges'meetings, calculate budget needs, audit and approve

-3-
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Senator Turnage asked whether it would be possible to have a court
administrator as well as the Chief's proposed plan. Chief Justice
Harrison replied that the money is already available for the court
administrator and the two ideas would not conflict.

Senator Towe asked whether the subcommittee or the legislature should
spell out the qualifications and duties of the court administrator.
The Chief replied that he did not think it necessary. The Supreme
Court will adopt a rule showing the duties and qualifications when
one is chosen.

Senator Towe asked what type of qualifications they were looking for
in the court administrator. Chief Justice Harrison replied that
they were interested in someone who could do statistical work, had
some knowledge of personnel work, and some knowledge of finance.
This person would be an employee of the Court directly under the
Chief.

Senator Towe than requested comments from the district judges.

First to speak was Judge Robert Sykes, 1llth judicial district. Judge
Sykes reported that he will submit a written statement at a later
date. Judge Sykes reported that in 1960, the caseload for the 1llth
judicial district was 670 cases, while by 1974 the total number of
cases filed was 1,579. Facts and figures show that the number of
cases will continue to increase. Judge Sykes also reported that in
1967 there were 25 practicing attorneys in Flathead County while
there are now 52 attorneys practicing, two of whom are semi-retired.

Judge Sykes reported that he is attempting to establish a juvenile
court workshop, through the Board of Crime Control, for judges, pro-
bation officers, law enforcement, and institutional staff. He is
also exploring possibilities of establishing a seminar on rural
courts in the state.

Judge Sykes reported that in his district there are more cases than
two judges can handle. They have attempted to carry out legislative
intent; they approve marriage licenses (have required pre-marital
counseling); and hope to establish a conciliation court. They are
also concerned about ADC.

Judge Sykes strongly urged that an additional judge be appointed to
the 1lth judicial district. He also stated that there is a need
for a court administrator and for the use of magistrates.

Senator Towe thanked Judge Sykes for his testimony and requested
that Judge Keller appear before the subcommittee. Judge Keller is
also from the 1llth judicial district.

Judge Keller stated that he has studied Senate Bill 377 and feels
that the only good thing about the bill is the intentions behind

it. He and Senator Towe agreed to discuss the problems in Senate
Bill 377 at a later date.

-4-
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Judge Keller stated that he does not believe in 1loOKT a ds

to determine how busy a judge is. He agreed with the suggestion

that an administrator could go from district to district, see what
each judge does, and on a continuing basis get a realistic approach
regarding the caseload for each district judge. He also suggested
that the problem be analyzed from the standpoint of who is doing

the job right and how much time is required to do it. As for deter-
mining how many judges are needed in the state, this should be deter-
mined by the needs of the people and not the nceds or caseloads of
the individual judges.

Chairman Towe thanked Judge Keller and Judge Sykes for their testi-
mony and opened up the meeting to questions from subcommittee mem-
bers.

Representative Huennekens asked if there were a regionalization as
proposed in Appendix D, and there were "free" judges who could be
assigned to the various districts, would this help the situation in
Flathead County? Judge Sykes stated that he did not believe it would
help the problem looking at it from the economic standpoint. Also,
most judges don't like to travel any more than necessary.

Representative Anderson asked if it would be possible to have an
attorney act as the judge for certain types of cases. Judge Keller
stated that they do not consider cases as individual cases but that
they are considered in a block and thus it would not be feasible to
assign simply one case. Judge Sykes stated that he believed that re-
gardless of the competency of the attorney, they are not qualified

to sit as a judge for particular cases. Onc additional point to

be considered is the cost factor and whether that attorncy would be
acceptable to the other attorneys to act as judge.

Representative Anderson asked whether the district judges had people
hired who were qualified to do research. Judge Keller replied that
some judges use interns to do research work but for the most part they
do not have anyone.

Senator Towe asked whether the district judges believed the legisla-
ture was giving adequate attention to administrative staff of the
courts. It was stated that many judges do not have any clerical or
secretarial help. Judge Sykes also stated that he felt it important
that a behavioral scientist be on the staff of each judge to do

the follow-up work required in instances where there are juvenile
problems, family problems between parents and children, problems be-
tween husband and wife, etc.

Senator Towe then asked whether they felt that these people (secretary,
clerk of court, court reporter, and juvenile probation officer) should
be paid by the state rather than the county. Judge Sykes said he

felt they should be paid entirely by the state or paid on the same
basis as the county attorney's office.

Senator Towe asked, that assuming the funds were available, would the
concept of magistrates be an answer to the problem (one who would con-
sider criminal arraignments, noncontested divorces, probate, etc.).
Judge Keller stated he felt it would be worth considering and might



provide a better quality of justice. However, you would have to con-
sider the financial standpoint of the idea -- whether the state would
support and pay for the program as well as the idea that you only get
what you pay for.

Senator Towe asked what the district judges thought about including
the court administrator in scheduling. Judge Keller stated he felt
it would be a good idea if you could call the court administrator to
determine which judges might possibly be free and then call that
district judge himself. Judge Sykes stated that the law would have
to be flexible but that he thought a great deal would depend on the
administrator. One would also have to consider disqualifications

and whether the administrator or judge should contact a certain

judge about a trial. He stated that he believed the attorneys should
also have something to say about the judge.

Judge Sykes also stated that he believes the state needs three or
four additional judges.

Representative Huennekens asked what was thought of each judge con-
tacting the court administrator and let him call and pick the judge
who would sit in. Judge Keller stated that he would have no objec-
tions.

Judge Robert Boyd, 3rd judicial district, then testified before the
subcommittee. He serves in a rural district composed of three coun-
ties. His district also houses three state institutions. Judge
Boyd reported that he did not have any problems keeping up with the
workload itself until SB 377 was passed. Now however, because of
the necessity of holding hearings under SB 377, he envisions having
to have judges assigned to his district to help with the workload.

Judge Boyd also suggested that the subcommittee consider the dis-
qualification statute in single judge districts. He feels it denies
due process to litigants because it prevents getting a judge into

the district within a reasonable period of time. Perhaps we should
permit disqualification for actual bias rather than imputed bias.

He suggested that in civil proceedings it be cut to one disqualifica-
tion rather than two.

Judge Boyd also suggested that in reference to the statute which re-
quires a judge to apportion part of the court expenses to the county,
he recommended that that be done on a fiscal year basis rather than
a calendar year basis.

He also suggested that the clerk of the court not be a separate elect-
ed office or position. This sometimes causes more administrative
problems and responsibilities for judges. He would rather see the
clerk under direct supervision of the court.

Senator Towe asked what Judge Boyd thought of the court administrator
and having him do the scheduling. Judge Boyd replied that he was in
favor of the court administrator but mentioned that the attorneys
should also be considered in scheduling. For that reason, the
scheduling should in all probability be left to the judge.
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The meeting was recessed at 12:00 noon and recogUEne at 1:30 p.m.

Judge Bennett then testified before the subcommittee. He stated that
he felt the only problem with a court administrator would be the

fact that they wouldn’t know who might serve as chief justice. At

this time there would be no problem, but if there were a change, there
could be some very bad problems. He said he does believe we need a
court administrator in the Supreme Court. Judge Bennett further stated
that he thinks redistricting is necessary. He suggested that flexi-
bility be built into the law so that districts could be reapportion-

ed from time to time by the Supreme Cocurt.

Judge Bennett stated that he felt Montana needs fewer judges if judges
do judging work. They should not be inwvolved in the welfare, schools,
police officers, sheriffs, etc. He noted, however, that judges need
some assistance. He proposed that each judge have a clerk (paid

from $12,000 to $15,000 per year). He also suggested that the court
operations should be funded entirely by the state. Judge Bennett
stated that he also thinks some consideration should be given to

the disqualification statute -- perhaps a rule could be made that
disqualification must be made within fifteen days after filing.

He also stated that the system could be made to work better on the
principle that you get what you pay for in the administration of
justice. You can have an ideal system but it won't work any better
than any other system unless you have a high quality of judges.

He emphasized that there should be mandatory judge training such as
that sponsored through the LEAA. He feels all judges do not take
advantage of the educational programs offered; continuing education
should be made a requirement of holding the office.

Chief Justice Harrison explained that there are two ways that you

can disqualify a judge: (1) the attorney can file an affidavit
stating he does not believe that his client can get a fair trial from
the judge (this can be done twice); or (2) the judge can disqualify
himself.

Chief Justice Harrison stated that his plan for the court administra-
tor is that he would ascertain what judges were available; he would
not be concerned about what particular case was being tried.

Mr. Mike Abley, Montana Justice Project, then appeared before the
subcommittee. He reported that he is attending the meeting only as
an observer but that they hope to incorporate the findings of the
subcommittee into their final report.

Ms. Virginia Griffing, Board of Crime Control, appeared before the
subcommittee. Copies of a memo from Mike Lavin, Administrator, were
distributed to subcommittee members and is attached and made a part
of these minutes (Appendix E).

Representative Jim Moore stated that he agreed with previous state-
ments that in order to get a good quality of judge, they must be
paid more and that more judgeships should be created.

Representative Scully stated that he believes there is a serious
shortage of judges.



Judge Wyn Dowlin, President of the Montana Magistrates Association,
also appeared before the subcommittee. Judge Dowlin stated he

would recommend that the Supreme Court be given not only an adminis-
trator but also a staff for that administrator. He further stated
that there are no qualifications for justices of the peace; some
trouble results from this because they usually are not a lawyer,

and have no bookkeeping or record-keeping experience. The staff of
the court administrator could show justices of the peace how to keep
their books, how to maintain records, etc.

Senator Towe asked Judge Dowlin what he thought about the magis-
trates proposal (solve overload problem by allowing judges to select
magistrates). Judge Dowlin replied that because the constitution
did not abolish justice courts,the ideal method would be to pass a
small claims court bill with an attorney-judge for the civil side,
and a magistrates bill with an attorney-judge for the criminal side.

Senator Towe complimented Judge Dowlin for the fine work he is do-
ing in attempting to convince people that higher qualifications are
needed for justices of the peace.

Senator Towe introduced Dr. Ellis Waldron, University of Montana, to
subcommittee members. Dr. Waldron indicated that he is also doing
some work on the district judges and would like to coordinate his
work with that of the subcommittee. Dr. Waldron reported that

by coordinating his work with that of the subcommittee he may be
able to get some funding (not from the Council or the state) to
complete the work. Representative Lory moved that Dr. Waldron be
appointed as Research Consultant to the Subcommittee on Judiciary
(judicial districting). The motion was seconded and carried.

Senator Towe then requested that the subcommittee consider the follow-
ing items in addition to those items noted on the list of tentative
issues: (1) state payment for assistance to judges; (2) provision

for more clerical help; (3) question of using a roving judge; (4)
question of magistrates; and (5) disqualification procedures.

The subcommittee then considered judicial districting and/or creat-
ing new district judgeships.

Senator Towe made a tentative suggestion that the subcommittee take
the position that they do not want to make major changes in the

boundaries of the judicial districts but that they may want to make
some minor changes to correct obvious problems at the present time.

Representative Lory stated that he felt the subcommittee should sup-
port the idea of the court administrator prior to making any changes
in the districts. Representative Vincent also suggested that per-
haps it would be better to hold off making minor changes in case
major ones are required.

Representative Huennekens moved that the subcommittee recommend that
at the present time they find that only relatively minor changes in
district boundaries are necessary, and that the subcommittee might
recommend that major changes be made after more statistical data is
available. The motion was seconded and carried. SENATE JUDICIARY
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The subcommittee considered the question of the number of judges.
Representative Huennekens moved that the subcommittee tentatively
conclude that additional district judges appear to be needed. The
motion was seconded and carried.

The subcommittee considered the question of the state absorbing

the costs of district court operations. Representative Lory moved
that support personnel for the district courts, such as court re-
porter, juvenile probation officer, clerical help, law clerk, and
administrative assistant be state supported. The motion was second-
ed and carried.

The subcommittee then considered the problem of clerical help. Repre-
sentative Anderson moved that the subcommittee recommend that legisla-
tion authorizing and encouraging district judges to make maximum
utilization of clerical help and research assistants within their
budgetary authority in order to free the judge from non-judicial

tasks that could be done by other persons. The motion was seconded
and carried.

Senator Towe stated that he felt that the most important thing which
could help some of the congested districts is to give judges the
authority to appoint a highly trained and qualified person who could
sit on minor details that require little judicial decision-making.
Representative Huennekens asked if he was referring to a full-time
attorney. Senator Towe stated he felt that an attorney would be
selected and designated according to the district judge (similar to
federal magistrate).

Representative Huennekens asked whether the state would also furnish
office supplies, space, etc. Senator Towe stated he would suggest
that those items still be paid by the county.

Representative Huennekens moved that the subcommittee recommend author-
izing the appointment of magistrates in judicial districts where

needed by the district judges to perform such duties as the district
judges shall designate and within the budgetary limitations of

state appropriations. The motion was seconded and carried.

The subcommittee briefly discussed the disqualification procedure.
Senator Towe reported that Judge Nat Allen is presently working on
that problem by asking the Supreme Court to rule. No action was taken
at this time. The subcommittee requested Mr. Hargesheimer to prepare
some information on the background of the disqualification procedure.

The subcommittee discussed the idea of a court administrator. Repre-
sentative Lory moved that the researcher be authorized to prepare
several alternative proposals outlining and delineating both duties
and qualifications of a court administrator in consultation with the
chief justice. The motion was seconded and carried.

Senator Towe suggested contacting lawyers as to what kind of backlog
they have in their individual districts for jury trials and non-jury
trials, and the number of attorneys in each district (contact the
Bar Association in each county). Senator Towe also stated that he
felt the gquestionnaire on weighted cases does have merit and should



be sent out in a month or so. Representative Huennekens stated he
felt the statistics would be of assistance in presenting this en-
tire package to the legislature.

The subcommittee discussed the next meeting and set a tentative date
of either November 15 or 22. There being no further business, the
meeting was adjourned at 5:00 p.m.
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Six months ago the Committee on Priorities accepted the Judiciary
Committee's request to study Montana's district court system. Testi-
mony presented to the Judiciary Committee during the 1975 legislative
session had indicated that Montana's judicial districts were neither
adequately organized nor sufficiently staffed to handle the burgeon-
ing caseloads imposed upon the courts.

The Judiciary Committee's stated objective in studying the district
courts was to increase the efficiency of the judicial system. One
of the suggested approaches for accomplishing this objective was to
study the possibility of reorganizing the judicial districts to ac-
count for increases and shifts in caseloads and in population.

RESTRUCTURING THE JUDICIAL DISTRICTS:
THE NEED FOR GUIDELINES AND JUDICIAL STATISTICS

A cursory glance at district court statistics for 1966 and 1972 --

the only district court statistics now available -- suggests that
Montana's judicial districts are ill-proportioned. In nearly every
measurable respect (e.g., population, population density, physical
area, caseloads), the judicial districts reflect a wide ranging
spectrum. These statistics also indicate that between 1966 and 1972
judicial district populations and caseloads have shifted. 1In some
districts the changes in population and caseload have been rather dra-
matic.

I hesitate, however, to propose a plan for restructuring the judicial
districts based upon the 1966 and 1972 statistics. These statistics,
representing total caseload filings, are insufficient measurements
for restructuring the district court system, whether the restructur-
ing involves increasing the number of judges or altering judicial
boundaries. Too many variables are unaccounted for by these statis-
tics. These statistics do not reveal differences in judge time for
various types of cases. These statistics do not reflect workloads,
travel time, preparation, administration, etc., etc. While these
statistics may suggest the need to change the district court struc-
ture, they are unrevealing regarding what changes should be consider-
ed.

The importance of adequate and accurate statistics in determining
judicial manpower needs cannot be overestimated. Changes ought not
to be made in the court structure to increase judicial efficiency
until the effectiveness of the existing system is known. And the
effectiveness of the present system cannot be determined without
adequate statistics. Moreover, statistics must be gathered on a con-
tinuing basis. Predicting judicial trends and needs on the basis

of two years of statistics is, at best, hazardous.

In order to gather more statistical information, Montana's clerks

of court have been asked to complete a questionnaire for the years
1960, 1964, 1970, and 1974. When compiled, this statistical informa-
tion may provide a basis for establishing caseload trends over the
past ten years in Montana's judicial districts.



The value of the statistics gathered from the caseload survey do
pends, 1in part, upon the guidelines established as indisator: of

judicial manpower needs. At present, no authority in Moptana hao
established guidelines that are recognized as indicators o!f jud.: i
needs. Should adjustments to the judicial system be relatod to o
load figures? ToO population? To population density? To zistr .
area? To workloads as opposed to caseloads? To a woighted caseload

system? Or to somc combination of the factors above? Without quide-
lines, the judicial data collected is almost valueless.

The data being collected is, unfortunately, limited in another ro-
spect as well. The survey is not very sophisticated. 'The suvvey
does not ask (and will not reveal) how much time a judge spernd:z on

a particular case, how many hearings are involved in a particular
case, etc. The survey suffers from the weakness of lending to all
cases equal weight. Not all cases require equal amounts of preparc-
tion, courtroom work, travel time, jury time, etc.

The survey suffers because (1) I am not a statistician and (2) Le-

cause no uniform system of reporting judicial data exists in Mont-

ana. And because of (1) and (2) above, the accuracy of the statis-
tics gathered cannot be guaranteed.

A COURT ADMINISTRATOR:
BEGINNING THE IMPROVEMENT OF THE DISTRICT COURT SYSTEM

In my preliminary report I suggested that the subcommittee consider
legislation to create the office of court administrator. The rea-
sons for this suggestion should be apparent by now.

A court administrator could implement a uniform system of statisti-
cal reporting, and gather and evaluate judicial data on a continuing
basis. A court administrator could establish guidelines for deter-
mining judicial manpower needs. A court administrator could recom-
mend needed changes to the legislature. A court administrator
conld, under the direction of the Supreme Court, be responsible for
assigning judges on a temporary basis to congested districts. A
court administrator could act as a liaison between the courts, the
legislature, and the public. A court administrator could institute
a continuing education program for judicial personnel. A court
administrator could perform these and many other functions, all of
which would contribute to an increase in judicial efficiency.

Appenderd to these remarks are some materials relating tou the office
of court administrator. These materials include the National Advi-
sory Commission or. Criminal Justice's and the ABA's recommendations
for a court administrator, and the statutues of four states that
have court administrators.

COURT FINANCING BY THE STATLE

Moo esont, the stauvce of Montana finances the salacies of distyvict
CoLtl adues. The councies pear ting Custs ofl alsviich cuurt LEEla:s
210, Lonsequeintiy, courircoom facilities, law libraiies, <lacica:l
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district. A centralized budgetary process for the courts would appear
to be more efficient than the present system. A court administrator
or other authority could study the issue of state-local court financ-
ing and report to the legislature.

OTHER CONSIDERATIONS
The considerations listed below could be considered apart from the
court administrator or as functions which the court administrator
could be responsible for.

Continuing Education

Few judges receive any judicial training prior to their assumption
to the bench. Only a few more can afford the time and the expense
of participating in judicial education programs after becoming
judges. Provisions should be considered for providing educational
materials to judges and for participation in seminars and con-
ferences. 1In addition, consideration might be given to providing
for an annual conference of Montana's district judges; at such a
conference, attention could be given to the identification of prob-
lem areas and to the establishment of a means to improve the system.

Disqualification Procedure

Further study could be made of the impact of the disqualification
procedure or judicial workloads. How many states allow for disquali-
fication? What effect does it have on workloads? 1Is there any rela-
tionship between the lack of use of pre-trial conferences in Montana
and the disqualification procedure?

Pre-Trial Conferences

Further study could be made of the use and affect of pre-trial con-
ferences. Are pre-trial conferences archaic or are the pre-trial
rules of procedure ineffective? Why are there so few pre-trial con-
ferences?

Administration

Are there any administrative duties performed by judges that clerks
of court could handle? (e.g., gun permits)

The areas mentioned above may appear to be relatively minor compared
to the considerations of expanding the judiciary and redistricting
the district courts. However, these areas may be sources of in-
cfficiency. Improved upon, and taken in the aggregate, these rela-
tively minor matters could contribute to an improvement of the system.
In part, the opinion survey to district judges is aimed at these
areas.
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National Advisory Commission on Criminal Justice

I.
Standards and Goals

American Bar Association Commission on Standards
of Judicial Administration
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RELATING TO STATE COURT ADMINISTRATION

Source: Taken from the volume, Courts, pp. 176-177.

Standard 9.1~--State Court Administrator

An office of state court administrator should be established in each State.
The state court administrator should be selected by the Chief Justice or Pre-
siding Judge of the State's highest appellate court, and he should be subject to
removal by the same authority. The performance of the state court administrator
should be evaluated periodically by performance standards adopted by the State's
highest appellate court.

The state court administrator should, subject to the control of the State's
highest appellate court, establish policies for the administration of the State's
courts. He also should establish and implement guidelines for the execution of
these policies, and for monitoring and reporting their execution. Specifically,
the state court administrator should establish policies and guidelines dealing
with the following:

1. Budgets. A budget for the operation of the entire court system
of the State should be prepared by the state court administrator and submitted
to the appropriate legislative body.

2. Personnel Policies. The state court administrator should estab-
lish uniform personnel policies and procedures governing recruitment, hiring,
removal, compensation, and training of all nonjudicial employees of the courts.

3. Information Compilation and Dissemination. The state court ad-
ministrator should develop a statewide information system. This system should
include both statistics and narrative regarding the operation of the entire
state court system. At least yearly, the state court administrator should
issue an official report to the public and the Legislature, containing infor-
mation regarding the operation of the courts.

4. Control of Fiscal Operations. The state court administrator
should be responsible for policies and guidelines relating to accounting aud
auditing, as well as procurement and disbursement for the entire statewide
court system.

5. Liaison Duties. The state court administrator should maintain
liaison with government and private organizations, labor and management, and
should handle public relatioms.

6. Continual Evaluation and Recommendation. The state court ad-
ministrator should continually evaluate the effectiveness of the court system
‘and recommend needed changes.

7. Assignment of Judges. The state court administrator, under the
direction of the Presiding or Chief Justice, should assign judges on a state-
wide basis when required.
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AMERICAN BAR ASSOCIATION COMMISSION ON STANDARDS OF JUDICIAL
ADMINISTRATION STANDARDS RELATING TO COURT ORGANIZATION

1.40 Court Administrative Services: General Principle. The court system
should have administrative services to facilitate the making and implemen-
tation of administrative policy, including calendar management, selection

and management of non-judicial personnel, budgeting, management of auxiliary
- services, monitoring of court operations through records and statistics, and
planning for future needs. The administrative services should be organized
into a central office for the court system as a whole and district or divi-
sional offices for each court unit in the system, including the state's
highest and intermediate appellate courts. The central administrative office
should be primarily responsible for assisting in development of policy, bud-
geting, development of records systems and statistics, and planning for the
court system as a whole. The administrative offices for the individual court
units, corresponding to the organization of the court system itself, should
be primarily responsible for assisting with calendar management, office and
housekeeping operations, and the management of auxiliary services in the
courts that they serve.

Commentary

The importance of capable and efficient administrative assistance for an
effective court system is second only to the importance of having competent
judges. A modern court system is especially dependent on auxiliary staff,
because its large volume of business requires that judges delegate as many
non—-judicial responsibilities as possible. At the same time, the complexity
of modern court operations requires that the persons to whom these responsi-
bilities are delegated be able to discharge them efficiently and intelligently.
The administrative office is the organization through which this assistance
1s provided.

The organizational structure of the administrative services provided to
the courts should correspond to the organizational structure of the court
system itself. Within this framework, basic policy and procedure, financial
supervision, and planning should be done from a central point, while direct
administration should be delegated to points as close to daily operations
as possible. These considerations should define the allocation of responsi-
bilities between the central administrative office serving the court system
as a whole and the administrative staffs attached to each operating unit within
the court system. Variations should be made according to the particular cir-
cumstances in ecach jurisdiction. Thus, where the primary financial support
of the courts of original proceedings is provided by local government, the
responsibility for budgeting should be shifted in the direction of the ad-
minlstrative offices serving those courts. Similarly, if the jurisdiction
is relatively compact geographically, it may be possible to concentrate
d;rect operating responsibility more heavily in the central administrative
office. '
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(1) Executive director. The central administrative office of thc
court system should be headed by an executive director. The exccutive direc-
tor should be appointed by the chief justice with the advice and approval of
the judicial council referred to in Section 1.32(a), and should hold office
at the pleasure of the chief justice. The executive director should have
such deputies, assistants, and staff as may be necessary.

(11i) Responsibilities. Under the authority of the judicial council
and the supervision of the chief justice, the administrative office should
perform the following functions:

(1) Preparation of standards and procedures for the recruit-
ment, evaluation, promotion, inservice training, and discipline of all per-
sonnel in the court system, other than judges and judicial officers.

(2) Financial administration of the system, including bud-
get preparation and administration, accounting and auditing.

(3) Management of the court system’s continuing education
programs for judges, judicial officers, and non~judicial personnel.

(4) Promulgation and administration of uniform requirements
concerning records and information systems and statistical compilations and
controls.

(5) Secretariat, including acting as secretary to the judi=-
cial council and judicial confererice and their committees, arranging meetings
of the judiciary, disseminating reports, bulletins, and other official
information, and rendering annual and other periodic reports on behalf of
the court system.

(6) Liaison for the court system as a whole with the legis=-
lature and the chief executive, and with the bar, the news media, and the
general public.

(7) Supervision of construction of major physical facilities
and establishment of standards and procedures for acquisition of equipment,
Z.nidenral facilities, and purchased services.

(8) Research and planning for future needs.

(9) Management of the staff of the central administrative
of fice.

(b) Administrative officers for individual court units.
(1) Subordinate court executives. The administrative office of

padividual unit of the court system should have an executive. The exec-
vo «nculd be appeinted by the presiding judge of the court in which he
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serves, with the advice and approval of the judges of that court, and should
serve at the pleasure of the presiding judge. The executive should have such
deputies, assistants, and staff as may be necessary.

(i1) Responsibilities. Under the authority of the judges of the
court and the supervision of the presiding judge, the administrative office
of each court unit should be responsible for:

(1) Management of the court's calendar.

(2) Administration of all its staff services, including the
functions traditionally performed by the clerk of court, courtroom clerks and
balliffs, court reporters, law clerks and secretaries, probation officers,
court-affiliated caseworkers, professionals such as doctors and psychologists
retained by the court to perform diagnostic or consultative functions, and
all other comparable officials.

(3) Personnel, financial, and records administratiom, subject
to the standards of the central administrative office.

(4) Secretariat for meetings of the judges of the court that
it serves.

(5) Liaison with local government, bar, news media, and
general public.

(6) Management of physical facilities and equipment and
the purchase of outside services.

) Reporting to and consulting with the central adminis-
trative office concerning the operations of the court.

The allocation of responsibilities as between the central administrative
office and the administrative offices of individual court units implements
the principle stated in Section 1.40. Administrative policy, including such
matters as calendaring rules and practices, court records and forms, and
gtatistical reporting procedures, should be established for the court system
as a whole through the central administrative office. Lack of uniformity
in administrative policy results in differences in treatment of litigants,
judges, lawyers, and court personnel from one place to another. It also
makes it difficult or impossible to compare the operation of one subordinate
court unit with another within the system, and on that basis to make adjust-
ments that may be required for balanced efficiency. Lack of uniformity in
matters of records, forms, and statistics may make it impossible to obtain any
reliable information concerning the operation of a particular court within
the system. At the same time, decentralized administration of daily operations
improves the opportunity for making decisions and adjustments quickly and with
full appreciation of the relevant facts. It also reduces paper work and ad-
ministrative formalities.



Between them, the central office and the subordinate administrative
offices should assume responsibility, under the direction of the judiciary,
_for the administrative aspects of all operations of the court system. In
certain functions, the administrative staff should serve an assisting role
to the judges and judiclial officers, who must themselves actually perform
the functions involved. These include all functions that entail the exer-
cise of judicial discretion and judgment and all administrative tasks that
cannot effectively be delegated to persons who are not judges. In the
latter category are calendar management, the assignment of judges and judi-
cial officers within the courts themselves, and maintaining relationships
between the judiciary and the co-equal legislative and administrative bran-
ches. In the performance of these functions, the administrative and cleri-
cal staff should help prepare and present the information, the proposed or
possible courses of action, and the supporting analyses, on the basis of
which the judges carry out their responsibilities.

With respect to other administrative functions, the administrative staff
should have direct responsibility for their performance, under the supervi-
sory authority of the judges who have administrative charge of the court
unit that is involved. These functions should be performed by staff per-
sonnel and not judges because such an arrangement conserves scarce judicial
time and energy, and because in many instances staff personnel can be ob-
tained with training and experience which enables them to do a better job
than judges can. In this connection, it should be noted that neither legal
training nor the professional experience of most people who have been in
the practice of law develops any special skill or insight into the problems
of managing and coordinating the work of others. Functions of this dis-~
. tinctively administrative character include personnel matters, finance,
court housekeeping, maintenance of court records and information systems,
the various tasks of a secretariat, assisting with outside liaison, and
conducting research and planning in relation to court operations. No court
system can operate efficiently unless these vital tasks are performed by a
competent and well-managed staff of administrators, non-legal professionals,
und ~lerical and supporting personnel.
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IOWA COURT ADMINISTRATOR

Source: Code of Iowa, 1975, Vol. II.

3. Obtain reports from clerks of coyn
judges and magistrates, in accordance v, -
law, or rules prescribed by the supreme v .-
as to cases and other judicial business in wi,.,
“action has been delayed beyond periodgs .-
time specitied by law or such rules, and n,., ,
report thercof;

4. Examine the state of the dockets of (.
courts and determine the need for assistar. .
by any courts;

5. Make reports concerning the overlead, .
and underloading of particular courts;

6. Make rccommendations relating 1.
assignment of judges where courts are in . i
of assistance;

“7. Examine the administrative methols -
pirr2ai in the ethees of clerks of courty,

Lo sriee. s, oid shariils, and mai., oo
mendations regarding the improvoment «of
same;

8. Formulate recommendations for the
provement of ihe judicial system with re-
ence to the strueture of the systom of oo
their organization, their methods of cpeee
the funciions which should be pertop -
various courts, the selection, compe
number, and tenure of judses Qg oot
cials, andd as to such other matters Lx :
tnds appro justice and the supreme court may ¢
71, LA680.6; 9. Attend to such other matters s o

assigned by the chief justice and the =iy
court. [COHS, 6266, 71, T3.8680.5]
Referred tu in §685.10

COURT ADMINISTRATOR

683.6 Court administrator appointed. There
s hereby established the position of court ad-
ministrator of the judicial department. The
court ardministrator shall e appointed by the
supreme court and shail holad office at the
pleasure of such court.

The court shall tix the compensistion of the
administeator aond the employvees of the oftice.
The supreme court i authorized to accept
federst funds to supplement the funds appro-
priated to the caurt. {38, 62, 66,
GLGA, ch 2,52

Reterred to in §685.10

Federal fund . spprapeanted, 66GA, ch 254

685.7 Assistants. The court administrator,
with the approval of the supreme court, shall
appoint such assistants as are necessary to
enahle him to perform the powers and duties
vested in him. While holdineg such position,
neither the court administrator nor his assist-
ants shall practice law in any of the courts of
thix state. [CIS, 62, 66, 71, TO.8685.7]

Referred to In §685.10

683.8 Duties. Under the direction of the
supreme court the court administrator shall
be the administrative officer of the court and
in addition his dutics shall be to:

- 1. Collect and compile statistical and other
data and make reports relating to the business
transucted by the courts;

2. Colleet statinticsl and other data and
make reports relatine to the expenditure of

YA nare Favr thimn v APty vy Aved v arereit 1ever o f

G83.9 Co-operation of court oflices
judges, district associate judges,
istrutes, reportors,
oflicers, sheriffs, and all other 0...-‘(--"
and local, shall comnply with ol re
made by the court admini':tramr -:'
sistants for information and storicti
bearing on the stute of the dock-is
courts, the progress of court bus:r
such other information as may ret'ert ™

ness transacted by them and the ex;y oo

of moneys for the maintenunce and o
of the judicial svatem. [C3R, 62 e,
§683.01 .

Referred to in §6%5 10

683.10 Courts
to 6854 apply
dhu et court,

affected.  Scecthons

to the

[(_, N (;...n 41,:.‘\*(;‘\»‘:'!

"

clerks of court, o

Judicis' o

3

supreme coned e
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1-611. Administrative director of courts—Appointment by Supreme
Court—Term—~Compensation.—There 13 hereby established the oflice
of the administralive dirertor of the courts of the state of Idabo. The
Suprerac Court shall appoint and tix the compensation of the administra-
tive director, he to devote his full time to the duties of such office and
to serve at the pleasure of the court. [1949, ch. 93, § 1, p. 168; am. 1967,
ch. 39, § 1, p. 61; am. 1974, ch. 14, § 1, p. 300.]

Comp. leg. U. S. U. S. C,, tit. 28, §§ 601-
604.

1-612. Duties of administrative director.—The administrative di-
rector, acting under the supervision and direction of the Supreme Court,
shall:

(a) . Procurc data from time to time and as of the close of each
calendar year with respect to these matters: the business transacted
by the various ccurts of ldako; the state of their dockets; the needs,
if any, for assistance to expedite the handling of judicial business pend-
ing in the courts; and such other matters as, in the judgment of the
Supreme Court, bear on the work and the administration of the judicial
system of the state.

(b) Report to the Supreme Court from time to time concerning the
need for assistance in the handling of pending business in any court of
Idaho, and recommended means for meeting the need.

(c¢) Report to the Supreme Court and the governor for each cal-
endar year, as of the close of the year, concerning the data procured as
provided in (a) above and as to the work of the administrative direc-
tor's oflice, one (1) copy of each report to be made public by filing with
the clerk of the Supreme Court, one (1) to be furnished to the board
of commissioners of the Idaho state bar, and one (1) to the legislative
counsel; and report to the Supreme Court on these data at such other
times as may be requested by the chief justice.

(d) Examine the administrative and business methods and systems
employed in the oflices of the judges, clerks and other oflicers of the
courts related to and serving the courts, and make recommendations to
the Supreme Court for improvement.

(e) TIFormulate and submit to the Supreme Court recommendations
for the improvement of the judicial system. [1949, ch. 93, § 2, p. 168;
am. 1967, ch. 39, § 2, p. 61; am. 1974, ch. 14, § 2, p. 300.]

Sec. to sec. ref. This section is re-
ferred to in § 1-Gld.
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1-611. Administrative director of courts—Appointment by Supreme
Court—Term—Compensation.—There 18 hereby established the otlice
of the administrative director of the courts of the state of Idaho. The
Suprernie Court shall appoint and tix the compensation of the administra-
tive director, he to devote his full time to the duties of such office and
to serve at the pleasure of the court. [1949, ch. 93, § 1, p. 168; am. 1967,
ch. 39, § 1, p. 61; am. 1974, ch. 14, § 1, p. 300.]

Comp. leg. U. S. U. S. C,, tit. 28, §§ 601-
604.

1-612. Duties of administrative director.—The administrative di-
rector, acting under the supervision and direction of the Supreme Court,
shall:

(a) . Procurc data from time to time and as of the close of each
calendar year with respect to these matters: the business transacted
by the various ccurts of ldako; the state of their dockets; the needs,
if any, for assistance to expedite the handling of judicial business pend-
ing in the courts; and such other matters as, in the judgment of the
Supreme Court, bear on the work and the administration of the judicial
system of the state.

(b) Report to the Supreme Court from time to time concerning the
need for assistance in the handling of pending business in any court of
Idaho, and recommended means for meeting the need. ’

(c) Report to the Supreme Court and the governor for each cal-
endar year, as of the close of the year, concerning the data procured as
provided in (a) above and as to the work of the administrative direc-
tor’s oflice, one (1) copy of cach report to be made public by filing with
the clerk of the Supreme Court, one (1) to be furnished to the board
of commissioners of the Idaho state bar, and one (1) to the legislative
counsel; and report to the Supreme Court on these data at such other
times as may be requested by the chief justice.

(d) Examine the administrative and business methods and systems
employed in the oflices of the judges, clerks and other oflicers of the
courts related to and serving the courts, and make recommendations to
the Supreme Court for improvement,

(e) TFormulate and submit to the Supreme Court recommendations
for the improvement of the judicial system. [1949, ch. 93, § 2, p. 168;
am, 1967, ch. 39, § 2, p. 61; am. 1974, ch. 14, § 2, p. 300.]

Sec. to sec. ref. This section is re-
ferred to in § 1-614.
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KANSAS COURT ADMINISTRATOR

Source: ansas Statutes Annotated.

JUDICIAL DEPARTMENT REFORM ACT (1965)

20-318. Judicial department created: di-
vision of state into six sections; departmental
justices assigned; position of judicial adminis-
trator created; appointment. compensation,
authority and duties of administrator. There
is hereby created within the state of Kansas,
a judicial department for the supervision of
all district courts in the state of Kansas. The
chief justice. along with the other justices of
the supreme court. shall innnediately, npon
the adoption of this article, divide the state
into scparate sections, not to excead six (6)
in number, to be known as judicial depart-
ments, cach of which shall be assigned a
designation to distinguish it from the other
departments. A justice of the supreme court
shall be assigned as departmental justice for
each judicial department.

There is created hereby, the position of
judicial administrator of the courts, who shall
be appointed by the justices of the supreme
court to serve at the will of the said justices.
Compensation of the judicial administrator
shall be determined by the justices. but shall
not excecd the salury anthorized by law for
the judge of the district court, including any
other compensation which the judicial ad-
ministrator mav be drawing from the state
of Kansas. The judicial administrator shall
be responsible o the supreme conrt of the
state of Kansas, and shall perfonm such duties
as arc provided by Luw or assigned him by
the supreme court.  Expenditures from ap-
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nsas Court Administraktor
propriations to district cowrt judges and

stenographers shall be muade on vouchers
approved by the judictal administrator. Al
c{:)\ims for salaries. wases or other compen-
sation to be paid from appropriations to
district court judyges and stenographers shall
be certificd as provided in K. S. A 73-3731
by the judicial administrator,

It shall be the duty ot the judicial admin-
istrator to cause clerks of district courts of
this state, to submit full reports on all causes
pending in cach district court in this state,
on, or before the first day of January of cach
year, and the said judicial administrator shall
analyze and study such reports and determine
what districts courts are in the need of addi-
tional judges to assist the said courts, so that
the litigants of this state shall receive just,
speedy, and inexpensive determination of all
causes pending in the respective  courts
throughout the state. Within a reasonable
time thereafter, it shall be the duty of the
judicial administrator, wnder such rules and
regulations  as  shall  be promulgated, or
adopted by the supreme conrt, to notify the
chief justice in writing, of all canses pending
which are at issue and cannot be tried be-
canse of accumulition of business, or for
other reasons cannot be tried speedily, and
sucn chief justice shall omediately apon
ceceiving said report simmon a conference
of the justices, and wssivn such cases to some
other judee of a district court or eall in for
sssistance any retived judee of o district court
or justice of the sapreme conrt gualified by
taw to try the said cases [1 1465, ch. 215,
yUOLo1973, b 132, §1) July L]

Cross References to Related Sections:

Appointment of appraisers by judicial administra-
tar ot cetasn read propesty to bee parchased by state,
e TH0 3
Vose Reciew and Bar foainal Reterences:

Cited.  asticle concernme delay in the  courts,
Ceorge S0 Resnolds, 12 WL )0 12, 21, 22 (1u72)
CASE ANNOTATIONS

1. Act does not violate any provision ol Kansas

Conatution  State v, Schioeder, 2ot K. ST AR
(RN AEAN B S

DAt meatieonal D wrdten seport segpnsed by ool
Noo P2 vt Iiheeb s contr ot st Iidbe sy Pana b
AT DA NURRPSAIAR Y SO L B U

20-319, Same: poners and duties of de
vinental justices: reports aad information,
Vopstiee assigned to each depaitoend

AR T R LITR PR 131 BTV TS LU S S
! ! l" ' Y s vey '-i LIEE
e ' RTTIS TSR TI SR
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_ DATE. é’gé "{é

BILL NO__DB 22~

district courts in his department, anud make .
report and recommendations thereto, o 1
chief justive.

(2) Assemble the judges of the divne
cowrts within his department, at et o
vearly, to diseuss such recomumendutions .
such other business as will benelit the jad.
ciary of the state, and when so sununoned
the judges of the district courts in the varo
departments shall attend such conferences o
the expense of the state. Such judpes shadl §:
entitled to their actual and necessary expone.
while attending such conferences, and Wy
be required to attend the conterences unle.
excused by the departmental justice for soo
cuuse.

(b) Departmental justices shall have s
thority within their said departinent to assi-
ay district judge, to hear any procceding
try any canse -in other district courts An
departimental justice may request the assis
ance of any district judge from another (.
partinent if such are available to wd wmoo
trving of any case within his departinen
no judges are available within his departines

(¢} The departmental justices shall sugy
vise all admimstrative matters relatue o
courts within their departinent, and yequis
such reports periodically, covering sach
ters and in such form as the supreme con
mav determine on any such matter which
aid in promoting the efficiency, or the spee
determination of causes now  pendine. o
shall Tve the power to examine the docke
records, and proceedings of any courts wnd
their supervision,  All judges and clerks
the several distiict courts of the state b
promptly make such reports and fornish
iformation redquested by any soch juctioe
judicial administrator, in such manner i
form as mayv be preseribed by rafes adon
by the supreme court. In ecach judicnal
trict presided over by more than one '“‘!A
the departmental justice shall assion o o
presiding judge such duties as e neces
to carty out the intent of just, speedy o
inexpensive hitigation for the fitheants ol
state 11965, ¢h, 215, § 2, Jun- 0 i

Law Heview and Bar Joard Mebosonn,

Mentioned as combatiee de by, Cacvagee 8 B e

T G W TR AR T et
20-320. Same: duties of chict et

records and aeport. The oot oo
anabyee and stedy se ke .
mitted to hivy amd prosegaie s
oy thereol ol e
i ral ddepoatiente o
i

e i, o e

G dpbar et bl H

t i':-l:: A B T KARE:
il e iy b b e e
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Kansas Court Administrator

dations to be filed as public record in the
oflice of the ¢lerk of the supreme court and
shall, at the beginning of every Fruislative ses.
sion, submit a written report to the govemor
of the state, and to the judiciary committees
of both houscs of the legislature. 1. 1965,
ch. 215, § 3; June 30.]

Law Review and Bar Joumal References:

Mentioned as combatinge deluy, George §. Runnlds
12 W. L. ). 12, 22 (1972).

20-321. Same: rules and regulations; as-

sistants.  The chief justice of the supreme
court and cach judicial department justice
shall adopt such rules and regulations as they
may deem necessary to carry oul the pro-
visions of this article, and shall assign soch
duties and shall appoint snch assistants to the
judictal administrator as they dean necessary,
to promptly and efficiently carry out the intent
of just. speedy, and mexpensive litigation for
the Jitiats of the state. [ L. 1965, ¢h. 215,
§ & June 30.]

Law Revtew and Bar Joural References:

Mentioned as u)lnb ting delay, George S, Reynolds,
2W. L. J. 12, 22 (1972).

20-322. Same; name of act: cilation. This
act shall be known and may hc ated as the
“indicial department reform act ‘of 1965, [1..
1965, ch. 215, § 3; June 30.]

CASE ANN()'I'A“().\'S

1. Act does uot violate any provision of Kansas
Coustitution.  State v. Schroeder, 201 K. 811, 823,
FEsP2d st

20-323. Same; act supplemental to exist-
ing laws, This act shall be construed as
supplemental to existing stulutes pertaining
to the selection or appointment of a judge pro
tem of the district court. [L. 19653, ch. 215, § 6;
fune 50.]

CASE ANNOTATIONS

L Act does not violate any provision of Kansas
Constitution,  State v. Schroeder, 201 K. 811, 823,
13 Po2d 284,

20-324.
Revisor's Note:
For rules of the supreme court relating to judicial

smunistration, formerly appearing under this section
mmber, see 60-2701 (Rule No. 10,

SENATE JUDICIARY
EXHIBIT NO.

pATE__ &~ 34 7

BILL NO_SB -2
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U'TALL COURT ADMINLISTRATOR

SO e s ttah Code Annotated.,

78.3-23. Administrator of the courts—Appointment--Qualifications—
Salary.-~The Supreme Conet shall appoint o chiel administratice oflicer of
the couneil who shall have the title of the admmistrator of the conrts and
shall serve at the pleasare of the couneil and “or the Sapreme Court, The
administrator shall be selevied on the hasis of professionad abilite and ex
perience o the field of public admuiastration and shall possess an under-
standitg of court procedures as well as o the nature and significance of
other court services, He shall devote his fali time and attention to the
duties of his office, and shall receive o salary equal to that of a distriet

Judire,
History: C. 1953, 78-3-23, enacted DLy  tion T8.3-20 (Lo 1a67, el 2220 § T, the title
L. 1073, ch. 202, § 6. of the Conrt ANbminidrator Act, and en-

i acted new seetion 78-3.23,
Compiler's Netes.

Lavws 1973, eho 202, § 46 repended old see-

78 3.24. Administrator of the courts—Powers, duties and responsibili-
ties.— U nder the general supervision of the ebie! judee amd within the
policies establishied by the couneil, the sdministrator shadl have the follow-
ing powers, duties and responsibilities:

() Orzanize and admbimster all of the nonjudictal activities of the
courts,

thy  Assign, supervise and direet the work of the nonjudicul offieers
of the courts,

(¢)  Thmplement the standaeds, policies and rules established by the
council,

() "Formulate and adhinister 4 system of  personnel aduanistration.
inchuding in-serviee training programs,

(e)  Preparve and admimster the distriet conrt budeet, fiseal, acconnting

and procurement activities, and assist eity and justices” courts in their
budgetary, fiscal and aceounting procedures,

(£Y  Cosduet stidies of the business of the courts, inelading the prepara-
tion of _r('vumnu-lul;ni('m.\ andd reports relating thereto,

{2)  Develop uniform procedures for the manacement of court basiness
meluding the management of court calendars,

(h)y  Matntain liison with the administeator of the Juvenile courts,
governmental amd other public and private groups havine an inferest
m the administration of the courts,

(i1 Establish aniform policy coneernine vacations and sick leave for
Judzes,

() Istabhish uniform hours for conrt sesstons thronehont the state
and sy, with the consent of the ehief judee and with the consent of e
tieed justiees of the Supreme Court, o retived judges of the distriet, juvenile
or ey conrts, or an active juvemile or city conrt judee; eall said Jule
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to serve fempore s asa adistreie! e and SN reasonable compeaation T
SUE SOrviee s,

(kY Sehedule trals or conrt sessions aend desienate a0 pudee Lo nee
at sard el or eonnt sossoon

(B Chanere the oty for tral of any case i e ety to soeh G,
tion files trinciy abiceitons thereto,

(mYy Asaien Judees withiom eoorts aned theehout the staie, o o
asstgn eases to Swdees and

) Pertorm other duties s assioned 1o laoe by the ehief judes oy

cauneil.
History: C. 1953, 78-3.2%, enacted by wWasonnt pige preo temtors el e e
L. 1973, ch. 292, § 7. were siithont pewer Lo fimat the e
) e vondd hear, State vo Metiog, 2y 1
Asstgnment of judges. SOGL AT b NN,

ity gudize assigned us distriet judpe

78.3-25.  Assistants to administrator of the courts. —The adininistrator of
the comvts, with the approval of the ehiel jndee or couneil, shail be
sponsibie Yor the cotablishment of positions and salires of sueh assistante
as are necessary to enable o o perform the powers and duties vested o
him by this aet

History: C. 1953, 78 520, enacted by
L. 1973, ch. 202, § 8.

78.3.26. Cowris to provide information and statistical data to adminis-
trator of the conrts. - Tl judees, elerks of tie courts and all other oftivers,
state ond toeat shall compiv wath all veguoests poede by the admnstrator
or s assistants Yor mtformaton and stansteal g bearvine o the state
of the dochets of the vourts amd such other ifornamon as may retleet the
business trapsaeted by them and the expemditues of pablic moneys for the
maintenanee and opevatton of the pdietal system,

History: C. 1053, 78-3-26, enacted by
L. 1972, ch. 202, § O.

78-3.27. Annual judicial conference.— 11 There shall be established an
annual judicial conferenee for all conrts of this state, the purpose of which
shall be to Taehitate the exelange of ideas amone all conrts and judezes
and to strdy amd impeca e the administration of the conrts.

(2 The admirstrator of the eourts and the adminmistrator of  the
Juvenite courts, ader the supervision wnd diveetion of their respective
counctl ared board, shadl be responsible Tor the planning and supervision of
the conierence.

G AN clections provided in this aer shall be condueted duvine the
conference except the itiad elecnooas i saud conference s not held within
SNy hivs Trom the cileetne date ol Fhs aet

Hivtory ¢ 19050, W8 00 enadded by Appmopriation,
L PO TP (TR R Mecton L oof foawe 1900 oh e e,

Crdeds There s appropriated to the conn

eit out of the poe 0 tand the sa o dre it vouneil, the oiee of the adminisd
FINA 0N Yor the o0 a7 0 vear, e tar b the courts and the gendiers! cen
LY | L [ Yoo e tete e estab il D hervn ™

BFICIE N S s [
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CLERK OF THE DISTRICT COURTEP 5~ 1975

FLATHEAD COUNTY MONTANA ngls‘LA'ﬂVE
KALISPELL, MONTANA 39901 © COUNCIL

755-5300

JOHN YAN PHONE 752=4238%=

cLmk ; o
BLOSSOM WHITE 897
cniy  prPYTY

MARGARET FARRIS
*uPYTY

MAMIE RUTLEDGE
srryTY

LYNNE MILLEX
prryuTY

LAURIE REPNAX
smryTY

Dick Hargesheimer
Lesgislative Researcher
Montana Legislative Council
Helena, Montana 59601

Dear Mr. Hargesheimer:

I have completed the attached survey of judicial district
caseload filings as requested by you. I have a number of re-
servations in submitting the survey as it does not reflect the
workload of either my office or the district judges. In looking
at the survey one would wonder what people are talking about in
wanting to establish additional judicial districts, changing the
present ones or adding additional judges.

I do not mean to criticize the survey, yourself, nor try to
imply anything, but I do feel there should be an explanation.
The number of cases tried in any given year does not show a true
picture of the actual workload. I feel that out of the various
56 counties you are going to get a number of different interpre-
tations. There were hundreds of actual trials which I did not
report as they were handled as ex parte matters. There were
hundreds of others which I did not report as a trial, yet many
of these matters took hours and even days to hear. They were
such things as criminal pre-sentence hearings, orders to show
cause relative to support or custody, evidentiary hearings, re-
vocation hearings on criminals, citations, writs, aftermath hear-
ings such as modifications of divorce decrees, dependent and
neglected children, Jjuveniles or adoptions.

Another item which was not reported under pre-trial con-
ferences was demurrers, motions and oral arguments. Many of this
type of hearings are heard between the attorneys and the judges
prior to a pre-trial conference Jjust getting a case in condition
to be tried. Countless other cases are settled as a result of
thecoe hearince and never come O +v»ial
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Under domestic relations I included divorcg yN@nulments, SR-2>—-

separate maintenance, custody, support and dependent and negléected
children. Some of the counties may not have reported the same type
of cases and listed them under matters not otherwise classified.

I have personally spent many, many days in Court in which

-we have handled up to seven or more divorces, a number of debt

actions, quiet title actions, many probates, two or more criminal
arraignments and while many of these are actually trials, none
will show up on the survey as they were done under law and motion.
Twice in the past two months one of my deputies has come to work
at 8:00 a.m., put in her eight hours and has then been asked to
stay and clerk a trial or hearing and both lasted until midnight.
Othertimes I have clerked a single trial which has lasted a num-
ber of days, yet is only classified as one trial having been held.

I do not show us having held any criminal trials other than
Jury trials. Normally, in the event of a "guilty" plea there is
no trial. There is, however, a pre-sentence hearing in aggrava-
tion of mitigation of sentencing. In the event of a "not guilty"”
plea there is a jury trial held. : .

_ Another item I feel I should mention is that cases which have
been filed over a number of years are those which are trial during
a certain year. In other words, cases which are filed in 1970 are
tried in a later year. There can be a number of attorney confer-

ences in one particular case which are held over a number of years
and the case is settled through pre-discovery work.

In Flathead County each of the two district judges orders
all of his inactive cases brought up on a show cause order rela-
tive to dismissal. Those cases are either brought current, show
excusable cause or are dismissed for lack of prosecution. I
would say that we are as current as any county in the state in any
category except probates - I feel we are probably ahead and more
current in this department. Countless hours are spent between the
Judges and attorneys working on a particular case which will not
be shown as an attorney'’s conference or pre-~trial conference as
the attorneys just show up and ask for the judge's help.

In conclusion I know that I can seldom pass the Courthouse
at night without seeing lights in one or both judge's chambers.
As president of the Montana Association of Clerks of Court I
know from traveling throughout the state, talking with fellow-
clerks and other judges that we are all busy with an ever increas-
ing workload.

Respectfully submitted,

Clerk of the District Court

~
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SEN. MIKE GREELY BUSINESS ADDRESS
DISTRICT NO. 20 409 STRAIN BUILDING
GREAT FALLS., MONTANA 53401
COMMITTEES. PHONE: 761.7300

STATE ADMINISTRATION, CHAIRMAN

JUDICIARY

BUSINESS AND INDUSTRY

RULES

September 3, 1975

Senator Thomas Towe, Chairman
Sub-committee on Judiciary
¢/o Dick Hargesheimer
Montana Legislative Council
State Capitol

Helena, MT 59601

Dear Chairman Towe:

Since I will be unable to attend the public meeting on Montana's
Judicial Districts scheduled September 6, 1975, I would appreciate
your committee considering this letter as written testimony.

As you know, I was instrumental in defeating proposed legislation

to increase the number of judges and the number of judicial districts
in the State of Montana during the last legislative session. I am
confident that this sub-committee will prepare legislation which
will address itself to the current problems. I would hope that your
recommendations would include and consider the following:

1.

The first priority is to develop a system for gathering judicial
statistics, now and in the future. This should include a court
administrator statewide, preferably under the guidance and direc-
tion of the Supreme Court. He should have direct contact with
the Clerks of Court and compile information monthly concerning
the number of cases filed for each district and/or county, both
criminal and civil, the type of case, e.g. felony burglary, di-
vorce, adoption, personal injury, etc., the disposition of each
case concluded that month and the nature of the judgment or con-
viction.

The judicial districts should be reapportioned according to pop-
ulation and case load. Probably there should be fewer districts
than 18, and more judges per district.
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3. Your sub-committee should contact the Montana Justice Prcject and

5.

coordinate your efforts with that of the Court's Task Force,
whose chairman is District Judge Paul Hatfield. In this regard,
since I am the chairman of the council and project, I will con-
tinue my efforts and communication between our two groups.

There should be a number of district judges appointed under cur-
rent Montana law who would be available to hear cases in any part
of Montana. This would include original jurisdiction and the
taking of jurisdiction in cases where a district judge is disqual-
ified by an attorney or who disqualifies himself. These judges
should be assignea with the approval of the Supreme Court on the
recommendation of the Court Administrator. The number of thece
judges will depend upon the need and the success of reapportion-
ment. These judges could be specialists, such as the current
Worker's Compensation Judge, a Juvenlle judge, criminal law judge,
a family Judce, etc.

In addition to the above problems, your committee may want to
consider what administrative responsibilities each district Jjudge
should have. Should the district judges be required to hire, fire
and set the salaries for such persons as probation officers, court
reporters, juvenile probation officers and clerks of court?

These suggestions are offered for the purpose of consideration during
your deliberations. I hope to be available at your future meetings
to discuss these in detail and answer any questions you may have.
Your consideration of this testimony is deeply appreciated and I loock
forward to reviewing the information and conclusions arrived at by
your committee prior to the next legislative session.

Very tru%y yours

Senator Michael T. Greely

S
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Yeptember 5, 1975

IN REPLY REFER TO:

TO: Dick Hargesheimer
: Montana Legislative Council Staff
FROM: Michael A. Lavin
Administrator

SUBJECT: Testimony of the Montana Board of Crime Control to the Public
Hearing on Montana's Judicial Districts Conducted by the Sub-
committee on the Judiciary of the Legislative Council, September
6, 1975. :

Certain areas touched on by the tentative issues outlined in the agenda
for the public hearing on Montana's judicial districts are of significant and
ongoing interest to the Montana Board of Crime Control (MBCC). Among those
areas are issues II, III, and IV -- i.e., the collection of judicial statistics
in Montana, a description of MBCC activities in the courts area, and the possible
functions of a court administrator or coordinator. Our subsequent discussion
in these areas follows the numbers and letters of tentative issues as these were
framed by the Subcommittee in preparation for the hearing.

The MBCC is concerned about the scope of the study as it relates to the
Juvenile justice system in Montana. It appears that this aspect of the district
court system was ignored by the preliminary report. The committee should be
aware of the juvenile justice system and the impact redistricting would have on
this system.

1. Judicial Statistics in Montana

A. How can the collection and analysis of judicial statistics be
improved.

As far as we can determine, there is no systematic collection and
analysis of judicial statistics in Montana. We see a need for such collection
and analysis from the MBCC viewpoint in order to be able to provide intelligent
and meaningful assistance to the judicial branch and to prosecutors and defender:
in their individual and joint efforts to improve the quality of the administratic
of criminal justice in Montana.
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If a decision should be made that court data collection and analysis
would serve the interests and needs of the judiciary and citizenry of Montana,
then, of course, a uniform reporting and record-keeping system would be required,
as would a central office (probably that of a court administrator or coordinator)
and staff, inciuding a professional statistician.

The MBCC is currently in the process of implementing a Juvenile
Probation Information System that will provide accurate caseload, dispositional,
and demographic information on the juvenile court population.

8. What kinds of statistics should be collected?

Statistical data that might be collected should include, but not be
limited to: filings and dispositions, monthly backlog, time periods between major
steps in adjudication, judges' weighted caseload, continuances, sentencing, appeals,
Jjury and witness utilization, release information (such as bail, release on own
recognizance, etc.), and court facilities and personnel.

III. What (s the Montana Board of Crime Contrnol doing {n relation to
distrnict cournts?

The existence and continued functioning of the Montana Board of Crime
Control, and that of similar agencies in the other states, reflects the concern
of Congress, of the Department of Justice, and of the membership of the Montana
Board and its regional advisory councils in the improvement of the administration
and effectiveness of criminal justice at the state and local level. To that end,
we engage in a cooperative effort with citizens, elected and appointed officials,
and professional law enforcement personnel in allocating available federal funds
and technical assistance in the general areas of law enforcement, courts, and
corrections. OQur budget is divided into broad funding categories for programs
and projects designed to assist in providing manpower, training and education,
equipment, facilities and services to each of the three areas in the criminal
Justice system mentioned above, including courts. OQur "courts"” area encompasses
the entire judicial branch plus all criminal prosecution and defense operations.

Currently, projects funded by the Board of Crime Control and activities
of the Board's staff specifically related to the operation of district courts
inciude the following: funding for the yet-unfilled position of Courts Coordinator;
financing of training sessions and conferences, both local and out-of-state, for
judges; funding of law interns for some judges; the improvement of some physical
facilities and equipment for courtrooms; the financing of the production of a
code of rules of evidence for Montana courts; funding the publication of a hand-
book on uniform procedures for clerks of district courts; the collection and
analysis of certain information from clerks of courts in regard to caseload and
disposition of criminal cases; an initial examination of court-related expenditures
by counties and districts; and funding for the development of a statewide Juvenile
Probation Information System.
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IV. A Couwrt Administraton
A. Should Montana have a court administrator?

As noted in passing above, the Board of Crime Control has awarded a
grant to fund the position of a Courts Coordinator who is to be appointed by the
Chief Justice of the Montana Supreme Court. It is anticipated that some of the
functions of this office would be similar to those of a court administrator.

B. What duties should a court administrator have?

This subcommittee has no doubt availed itself, by means of testimony or
otherwise, of the recommendations as to duties of a court administrator made by
the District Judges' Association in connection with its resolution to the Montana
Supreme Court requesting the establishment of such a position. These recommendations
encompass many of the standard duties of a court administrator. In addition to
those mentioned in the DJA resolution, some functions of a court administrator
which should be considered include: (1) the design of uniform courts information
and record keeping systems; (2) the collection and analysis of courts data; (3)
research into and evaluation of the administrative needs of Montana courts; (4)
liaison with public and press in regard to judicial administration; and (5)
administrative duties with respect to juvenile courts.

Respectfully submitted,
BOARD OF CRIME CONTROL

N,
avm

Mike
Administrator
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The meeting of the Subcommittee on Judiciary was called to order
by Senator Thomas E. Towe at 9:15 a.m. in Room 432, State Capitol,
Helena, Montana. All members of the subcommittee were present
except Senator Gene Cetrone.

Also present at the meeting were: A.W. Kamhoot, Rosebud Treasurer,
representing Rosebud Co., City of Forsyth, and School District

No. 4, and County Hospital] Association; Michael Young, Executive
Branch, State Government; B. Dean Holmes, Mayor of Miles City and
Third Vice-President, League of Cities and Towns; Edward Mares,
Montana Association of Counties, Helena; Al Meyers, Lake County
Commission; Ray Conger, Independent Agents Association of Montana;
Arnold C. Kerenning, Independent Insurance Agents Association of
Montana; Tom Maddox, Independent Insurance Agents of Montana;
Robert Borland, City Council, White Sulphur Springs; John G.
Eamonds, City Council, Hamilton; Duane W. Reagan, Victor School
District; George Rummel; Chad Smith, Montana School Bcards
Association; Harry Elliott, Pondera County Commissioner, Jim

Beck, Department of Highways; and Dan Mizner, League of Cities and
Towns.

Senator Towe explained that the primary purpose of the meeting
would be to consider testimony on sovereign immunity and that the
subcommittee would also briefly consider judicial districts.

Senator Towe then asked for the report from Dick Hargesheimer on
judicial districts. Mr. Hargesheimer reviewed his progress report
on judicial districts. Copies of this report were issued to
subcommittee members. Mr. Hargesheimer suggested the subcommittee
may want to consider several ideas: (1) the issue of establishing
an office of court administrator; (2) the possibility of changing
judicial boundaries; (3) the feasibility of a magistrate system
and the position of the clerk of court; and (4) the procedure for
allowing for disqualification of judges. Senator Towe requested
that Mr. Hargesheimer keep in mind any obvious changes that should
be made in district boundaries. Mr. Hargesheimer stated that he
would wait until the other survey has been completed before
considering any boundaries.

Senator Towe then asked Mr. Wright to give his presentation on
sovereign immunity.

Mr. Wright distributed copies of two letters received: (1) a
letter received from the Hartford Insurance Company; and (2) a
letter from the Montana Trial Lawyers Association. A copy of
these letters is attached and made a part of these minutes
(Appendices A and B).

Mr. Wright then reviewed his preliminary report with the subcom-
mittee which included: (1) history and practice prior to 1972;



(2) constitutional convention, new provision and amendment;

(3) alternatives of specifically providing sovereign immunity,
including no immunity, immunity based upon traditional categories,
immunity from certain types of damages, and a worker's compensation
type system for tortious governmental actions.

Senator Towe distributed copies of letters from Mr. Eugene Mack,
Superintendent of Schools in White Sulphur Springs and from the
Office of the Attorney General. A copy of these letters is

attached and made a part of these minutes (Appendices C and D).

Mr. Mike Young, Office of the Governor, testified before the
subcommittee. A copy of his remarks are attached and made a
part of these minutes (Appendix E). Mr. Young stated that he
would also like the subcommittee to consider immunity for two
additional items: punative damages and torts by state employees.
Mr. Young further reported that at present the insurance company,
the Department of Administration, and Attorney General's office are
all concerned with the settlement and negotiation of a claim and
suggested that perhaps this could all be under one agency.

He stated that in 1973 the state paid about $315,000 for compre-
hensive general liability, errors and omissions, and personal
injury; this did not include automobile liability insurance.

In 1974, the combined costs (including automobile) was about
$356,000. The company that was covering the state then discon-
tinued that coverage and the state now pays approximately §$1
million dollars per year for coverage (including automobile).

The state is presently covered by Glacier Assurance Company in
Missoula.

Senator Towe opened the meeting up to discussion.

Representative Huennekens asked that if the subcommittee does
adopt the proposed revision for SB 206, would the Department of
Administration favor it. Mr. Young replied that the department
originally proposed SB 206; however, it does attempt to use

the discretionary ministerial function which he does not believe
is constitutional for Montana.

Representative Huennekens asked if the statutes presently provide
coverage to state employees. Mr. Young replied that section
82-2324 immunizes the state employee from personal liability and
also requires the governmental entity to be joined and to pick

up the costs of legal fees and bear the judgements.

The subcommittee discussed the proposal by the Department of
Administration. Senator Turnage suggested that the Department of
Community Affairs or Department of Administration see what could
be done to gather information on local governments.

Mr. Dan Mizner, Montana League of Cities and Towns, testified before
the subcommittee. He reported that his office has prepared a
questionnaire for cities and towns inquiring about liability
insurance, premiums charged, preference as to whether the legis-
lature should reinstate sovereign immunity, whether the state should
carry an umbrella type insurance and whether local governments
should participate under that type of insurance, or if city and

-2=



towns should carry self-insurance with a limited immunity. He
reported that 126 cities had been sent the guestionnaire with 76
reporting to date. Statistics were compiled on the 76 reports,
copies distributed to subcommittee members and reviewed.

Mr. Duane Holmes, Mayor from Miles City, then testified before the
subcommittee. Also in attendance with him were Dell Borg, Dick
Tobin, Don Hart, and Tom Clark, President of the Montana Association
of Insurance Agents. Mr. Holmes distributed copies of his

remarks to subcommittee members. A copy of those remarks are
attached and made a part of these minutes (Appendix F).

Senator Towe asked how Mr. Holmes felt about the proposal pre-
viously discussed with Mr. Young -- that of a state self-insurance
system which municipal governments could join if they so wanted.
Mr. Holmes replied he would favor it if the city were given the
option to join (depending on whether it would be to their benefit).

Senator Towe asked whether he favored a reinstatement of sovereign
immunity which has been abolished. Mr. Holmes replied that the
city of Miles City does not favor a reinstatement -- they believe
some limitations on judgments to be much wiser than sovereign
immunity.

Mr. Robert Borland, City Council of White Sulphur Springs, testi-
fied before the subcommittee. A copy of Mr. Borland's remarks are
attached and made a part of these minutes (Appendix G).

Mr. John Eamonds, City Council of Hamilton, testified before the
subcommittee. He stated he disagrees with the idea of the

government going into the insurance business and believes cities

the size of Hamilton would be better off carrying their own insurance.
Some of the problems encountered by removing sovereign immunity

as far as Hamilton is concerned is that it has forced a raise in
limits on liability which is now 26% higher than the previous year.

Mr. Jim Beck, Department of Highways, testified before the sub-
committee. Mr. Beck distributed copies of his remarks to
-subcommittee members. A copy of those remarks is attached and made
a part of these minutes (Appendix H).

Mr. Edward Mares, Montana Association of Counties, testified before
the subcommittee. Mr. Mares distributed copies of his remarks to
subcommittee members. A copy of those remarks is attached and made
a part of these minutes (Appendix I).

Senator Towe asked if Mr. Mares felt the counties were more
interested in the amount of judgments or types of claims presented.
He replied that he felt counties are concerned about both.

The subcommittee recessed for lunch and reconvened at 1:30 p.m.

Mr. Al Meyers, Lake County Commissioner presented a statement to
the subcommittee. A copy of that statement is attached and made
a part of these minutes (Appendix J). SENATE JUDICIARY
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Mr. Chad Smith, Montana School Boards Association, testified before
the subcommittee. He stated that the school board association
recognizes the dilemma being considered and concurs in the view-
point that there should not be a calloused attitude on the part

of government. They are concerned about questions of who should
pay, what they should pay, and how much they should pay. It is
obvious to school districts that they are not in a position to
self-insure themselves since they cannot develop any type of
reserve nor can they recuperate from a large judgement. They do not
see any solution by going to a state type fund. They are not
alarmed about the situation as it exists up to now but they are
concerned as to what would happen if a large judgment were imposed
against them.

Mr. Smith stated that he has advised the School Boards Association
to research all avenues of insurance and to insure against even-
tuality as they see it. It is difficult to determine on the basis
of coverage what is governmental and what is proprietary. They

do feel a dollar amount limitation would be a good idea. They would
not be favorable toward a statewide liability fund unless it was
shown that there will be areas that the insurance companies would
not or could not cover. Three hundred thousand dollars would seem
to cover almost any type of claim brought.

They also feel consideration should be given against exemplary or
punitive damages -- damages should relate to real loss of litigant.
They don't believe a workman's compensation type system will solve
the problem either.

Senator Towe asked how they felt about a state self-insurance plan
that would be available to local governmental units. Mr. Smith
replied they would be interested in it only if they found they
could not get coverage or for lack of competition in the field;
however, they would rather not have a statewide fund.

Mr. Duane Reagan testified before the subcommittee. He stated
that he feels schools need some protection of sovereign immunity.
He also thinks the subcommittee should consider the position of

- school boards and teachers and the position they would be in if
they were pressed with a law suit.

Mr. Art Kamhoot testified before the subcommittee. He is presently
a county commissioner from Rosebud County and also served in the
Constitutional Convention. During the convention, the majority of
the delegates felt government should be responsible for what they
do. He feels government is people and they should not have the
direct power over what an employee may do. He then presented some
figures on Rosebud County: In 1975 the county paid $13,467 for
liability insurance; $7,070 in 1974; and $5,054 in 1973, on a
million dollar liability policy -- there have been very few
increases in the units added to it.

Mr. Kamhoot then read a letter to the subcommittee from the city
council of Forsyth. The biggest concern in Rosebud Co. now is the
operation of their hospital. It is owned by the county but leased



to a hospital association. He read a letter from the hospital
board expressing their concern in regard to professional liability
insurance that covers the operation for their hospital and nursing
home. They presently operate without medical malpractice insurance
because of the great financial cost.

Mr. Kamhoot also reported that the liability has increased three-
fold over the past three years for Powder River County. He
suggested introducing some law that has been on the law books for
the past year and does not blame the insurance companies for
increasing their rates.

Mr. Harry Elliott, Pondera County Commissioner, testified before
the subcommittee. He stated that he agrees with Art Kamhoot.

The concern of elected officials is great because of their broad
exposure in carrying out duties mandated by state level government.
He stated that they are also faced with the problems in having

a county hospital.

Chairman Towe opened the meeting to testimony from the insurance
industry. First to testify was Mr. Ray Conger, chief counsel for
the Public Risk Management Council which was hired to provide
risk management services to the state of Montana. A copy of Mr.
Conger's remarks are attached and made a part of these minutes
(Appendix K).

Mr. George Rummell, Independent Insurance Agent from Hamilton,
testified before the subcommittee. A copy of Mr. Rummell's

remarks are attached and made a part of these minutes (Appendix L).
Mr. Rummell also stated that he feels that in talking about setting
up an insurance department for the state, it is impossible to
visualize the enormous cost in setting it up as well as making it
actuarially sound. Representative Anderson asked whether the cost
of liability insurance for ranchers and farmers has seen the same
rise as that for state, county, and city government. Mr. Rummell
replied that there has been some increase in their rates but it

is due to inflation more than it is due to the problems of
liability.

Mr. Tom Maddox, Independent Insurance Agents of Montana, spoke to
the subcommittee. He stated that the Association of Retired
Persons is also very interested in this subject and offered

to provide any further resource material to the subcommittee.

Senator Towe asked whether the problems the state has encountered
in trying to negotiate with an insurance carrier for 1975-76

will again be encountered and whether the insurance industry can
be depended on. Mr. Conger replied that he felt that it was an
unusual situation which arose because of the passage of the consti-
tution. He also feels the passage of the constitution gives a
broader type of insurance coverage which should be considered in
looking at the increase in premiums. Prior to passage of the
constitution, liability insurance was written for premises

(slips and falls), operations incidental to the operation of the
county, and vehicles. After the passage of the constitutional

amendment, all operations were added, professional liabilit
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errors and omissions, employer's liability, all employees of the
entity were listed as additional insureds, completed operations,
and generally an umbrella liability policy. Because of these
increased coverages, it caused a raise in the premiums for
entities.

Senator Towe asked that of all areas opened up because of no
sovereign immunity, which area is most expensive to the state.

Mr. Conger replied that professional liability (engineers, lawyers,
doctors, hospitals and institutions) are the most expensive.

Mr. Reagan stated that he also is subject to additional liability
because of the extra functions which are held in the schools (school
activities, church organizations, Boy Scouts, adult education, etc.).
Senator Towe replied that these examples would be covered by the
regular building policy which is carried by the school district

and would not in any way be effected by sovereign immunity.

Mr. Louie Forsell, Chief of the Legal Division for the State Auditor,
testified before the subcommittee. He stated that he feels the
legislature can restrict the types of suit that can be brought
against the state (for instance, punitive damages, pain and
suffering, mental anguish, wrongful deaths, intentional tort,

and a situation where an agency is following what appears to be a
valid statute).

Senator Towe opened the meeting to comments and suggestions which
need further research.

After testimony by all the witnesses, the subcommittee decided
that they wanted to give the Legislative Council staff enough
guidance that they could come up with some draft legislation for
the next subcommittee meeting.

Representative Huennekens felt that the first thing to be decided
is are we going to produce a bill with limited sovereign immunity
something like the shopping list in the proposed version of 206.
He asked if we were going to have any limited sovereign immunity,
or go back to blanket immunity.

Senator Drake moved that the subcommittee exclude the Workmens'
Compensation type approach to sovereign immunity. The motion was
seconded and carried.

Senator Towe then opened the meeting to discussion of the pre-1972
type arrangement of sovereign immunity.

Senator Towe suggested that there be two areas of limitation:

(1) the operation of government discretion - immunity for any
executive, legislative, or judicial officer who was exercising
discretion and that discretion is directly related to the function
of his government (discretion exercised at the highest level), and
(2) protecting agencies who are acting by direction of a statute
considered valid at that time. With those two items then go a



limitation of damages. He felt that the subcommittee should look
at 100% recovery of damages - all doctors' bills, all wage losses
and all services that must be compensated that weren't otherwise
paid for. The Senator said that at that point then we can look at
limiting recovery for other types of injury (generally a $50,000
limit on every type of intangible loss), but that we should
eliminate all punitive damages. .

Senator Towe then stated that there was another area that the
subcommittee might want to consider and that was the situation of
state insurance.

The subcommittee discussed whether liability limits could be imposed
by the legislature. The question was raised whether it was unfair
practice to limit those suits against the state as opposed to

e.g., the Anaconda Company.

The subcommittee concluded that the legislature does have the
power to do so, the state of Washington has such a policy.

Senator Towe stated that if we can prohibit recovery altogether and
that is clearly allowable under the equal protection clause, it
seems to be clear that we can limit the amount of recovery.

Diana Dowling stated that the words "unless specifically provided"
refer to immunity of suit. We are not immune from suit unless
specifically provided which means we can provide the cases when we
are immune from suit. She felt that the subcommittee was not
doing that by setting a ceiling on a suit.

Senator Drake stated that unless otherwise unconstitutional we
would have a prerogative to put a limitation on all suits and there
was that possibility.

While some members felt that there would have to be some type of
limitation put on to protect the state, Senator Towe believed

this not to be the case, except in the case of policy making
decision. when immunity should take effect. Once the decision has
been made, however, and someone is injured because of negligence,
the state should be just as liable for that action as the next
person.

Senator Towe stated that he was afraid of the definition of "high
level" and should not have immunity at that level if it is based on
negligence or willfulness.

The question was raised whether the Legislature was immune from
negligence. Woody was asked about the background for his report

and his statement that liability did not apply when it actually
interferes with the function of government. He explained that

this was personal and he held that view based on the "Daylight

Case" the first Supreme Court decision on what discretion was,

which stated that government has the right to govern and included

in that is that the Legislature may legislate - judiciary may judge -
and the executive may use some form of discretionary act. Based

on that and based on the fact that Montana has no case law o
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subject then his conclusion that certain legislative, judicial
and executive acts were not included in that concept.

The Kent State Case was discussed and Senator Towe pointed out
that the Governor of Ohio was not immune from negligence when he
called out the National Guard, therefore, if that high a level of
a discretionary act may constitute negligence, and if a Governor
can be negligent then certainly the legislature can be negligent
too.

It was agreed by the subcommittee that when there was willful
wrong or negligence then it should be compensated even at the
highest level decision except for legislative and judicial.

Senator Turnage then moved to preserve the right to recover for
negligence or intentional wrong except in situations which arise

out of an act or omission of an employee exercising due care in

the execution of a statute or regulation, whether or not the statute
or regqulation is valid, and except claims against the legislature
and the judiciary. The motion was seconded and carried.

Senator Drake then noted that passage of this last motion shouldn't
preclude consideration of the rest of the "laundry list". The
consensus was that this would not preclude consideration of other
immunities.

Representative Huennekens moved to reinstate immunity from
punitive damages. This passed unanimously. Representative
Huennekens explained that punitive or exemplary damages should be
eliminated in the case of a sovereign because you are really not
punishing the state and that is the purpose of punitive damages.

Discussion was held about an individual committing the tort and
whether he should still be held liable for the tort and the
consensus was that he should be held so liable.

Senator Turnage said he felt that the consensus of the subcommittee
was that Plaintiff should recover for economic loss and damages

but could not recover special damages, such as, pain and suffering,
that there should be no limit on the recovery for hospital bills,
work loss, property damage or replacement services.

Representative Lory made that into the form of a motion that,
subject to definitions, the bill should provide for complete
recovery for economic loss.

Then the subject of intangible loss was discussed. The subcommittee
discussed putting a limit on the amount that may be recovered for
intangible loss. Senator Drake said that the limit should be per
injury and not per  occurrence. Because if you ended up with a

case where many many people were injured, and you had a limit per
occurrence, each person would get very little.

Senator Turnage stated that we should look into limiting each
claim.



It was the consensus of the committee that pain and suffering
awards are a problem. Senator Turnage moved that the bill
eliminate recovery for pain and suffering, loss of consortium and
other similar general damages, i.e., loss of reputation, emotional
distress, etc. They asked that the researcher look into the
possibility of spelling out the various general damages that
should be included.

The subcommittee felt that for all practical purposes there should
be no recovery at all for any intangible damages.

On the motion to provide for no recovery for intangible damages -
Huennekens abstained, Vincent and Towe voted against it and all
others voted for.

Then there was a request that the researcher look at all alterna-
tives, i.e., research the fact of looking at a ceiling in certain
cases rather than bar all recovery. Representative Vincent said
that he wants something done on establishing limits, and wanted
information from other states as to the various types of suits
against the government and what types of limits are established
in other states.

Senator Drake noted that if we provide for a ceiling on certain
actions we must modify the original motion that all economic loss
would be recovered and the original motion would be modified

that all economic loss up to a certain dollar amount would be
compensable and so moved. This passed unanimously.

It was requested that the researcher get some information on what
would be a logical ceiling on economic loss.

Representative Lory moved that we put an overall limit per person
and per occurrence in the bill. Representative Vincent said that
he had problems with this concept in that if actual costs were more
than the limit, this didn't seem fair to the person who was injured.

Senator Drake suggested that we insert a provision in the bill
that those kind of cases would be reviewed bv the legislature
or by the executive or county commissioners, etc.

Senator Turnage suggested that one possibility in coming up with

a limit would be to find the average earnings for the average
lifetime and see what we come up with. Senator Turnage also

noted that we needed to come up with a realistic ceiling figure in
order to cut insurance premiums.

Representative Lory's motion was discussed and it was pointed out
that it did not include property damage. It was strictly personal
injury.

Senator Turnage moved that a limit be investigated, an all-over
occurrence limit with appeal to the legislature, county, commissioners,
city council, etc. Senator Turnage said that we should also
investigate the state having a higher limit than local government.

This motion passed unanimously. SENATE JUDICIARY
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Representative Huennekens asked if a researcher could find out what
effect the federal tort claims limit has on attorney's fees and
look into the possible limitation of attorneys' contingency fees.
This passed unanimously.

The subcommittee next discussed self-insurance.

Senator Drake stated that he was opposed to establishing another:
state agency although right now we "self-insure" for $25,000,

but that in reality that is merely a deductible and the insurance
company does the investigating and the state reimburses up to

the amount of the $25,000 deductible.

The subcommittee questioned whether or not the state needed
statutory authority to set up contingency funds. They were under
the impression from Mr. Young's earlier testimony that some sort
of authority might be needed or it might need to be clarified.

It was discussed that if the state pays their own claims do we
need to set up a state agency to handle it. The subcommittee was
against setting up a new state agency. Senator Towe pointed

out the possibility of no insurance company covering the state
next year.

Representative Huennekens asked whether all discussion thus far
included subdivisions, counties, cities, towns, etc. It was the
opinion of the subcommittee that they were so included.

Senator Turnage pointed out that in relation to counties, the bill
shouldn't say that they should be able to levy a tax but should
have an option to issue bonds and should contain the things that
Mr. Congers mentioned in his testimony, that is: prohibit sale

of real property to satisfy a judgment, put a maximum limit on the
mill levy, prohibit interest on a judgment, and provide that the
counties or cities cannot execute on a judgment.

The subcommittee reiterated that they wanted draft language of
a bill prepared before the next meeting on sovereign immunity.

Senator Towe then stated that he would like to request the
Legislative Council that the subcommittee hold a hearing on
privacy at a February meeting while waiting for the council
researcher to come back with a good job done on soverelgn immunity
and on the judicial districting study.

Representative Marks, Chairman of the Legislative Council, was
present at the meeting and responded that it appears this sub-
committee has several more meetings just to consider sovereign
immunity and that the Council had decided in the past that the
first and second priorities must be finished before the third

priority is considered.

Senator Towe again reiterated that the subcommittee wouldn't be having
any meetings for 2-3 months because there was no staff member '
assigned to the sovereign immunity study since Mr. Wright had

left the Council and Mr. Hargesheimer had stated that it would

~10-
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Mrs. Dowling pointed out that there would be no staff member
available for a hearing on privacy as that was the problem with
the other studies. Senator Towe responded that the subcommittee
would need only someone to send out the meeting notice. The
subcommittee could use his report on privacy because he had done
much background work and he didn't feel the subcommittee needed
a staff report on privacy.

The subcommittee agreed to request the Legislative Council for

an additional meeting on privacy. A tentative date of February 21
was set for the privacy hearing if it is ok'd bv the Council,
barring any other conflicts such as with the Code Committee hearing.

Senator Drake suggested that a rough draft of today's proposal be
made and sent out to all the people who testified today and

invite them for further comments. He asked that a draft report

be ready in January so that people could come back in February.

Mr. Wright said that it would not be possible to get a draft report
cut that soon.

Representative Huennekens moved that the subcommittee request the
Legislative Council to reconsider their prior decision and allow
the subcommittee to hold a meeting on privacy in February.

The motion passed without objection.

The meeting adjourned at 6:10 p.m.

-11-
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November 14, 1975

Mr. F. W. Wright
- Staff Attorney
Montana Legislative Council
State Capitol
Helena, Montana 59601

Dear Mr. Wright

Re: Montana Tort Claims Legislation

‘Our response to your inquiries merely recflects our views and
should not in any way be construed as a commitment to provide
a market. We can assess our willingness to provide & market
only in a context in which the total ocoperating environment

is known to us, and then only on an individual risk basis.

. ¥C
1. The applicable Montana law, Chapter No..#%, La\
of 1973, should be amended as follows:

a. Strike Section 7 (1) and Section 8 in their
entirety, and amend subsection (2) of Sectlon 7
to rcad:

"Section 7. The limits of 1liability, the amounts

of insurance, and all terms and conditions of the
insurance provided shall conform to the specifi-
cations provided by the department of administration.”

Limits of 1liability and the terms and conditions of
-the policies should be left entirely to the discretion
of the risk manager (the department of administration).
The latter's comprehensive insurance plan can be
developed to meect both the needs of the state and

the exigencies of the private market. DBy permitting
the widest possible latitude to the risk manager, the
latter's professional expertisc in consultation with
the private market should be able to tailor a plan
which will assurc the hinchest desived degree of
private market participation. The present statutory
strictures appcar to have given the private market

Hartford Fire Insurance Company

Hartford Accrdent and Indemnity Company
Hartford [ ife Incuranze Company

Hartford Casually Invurance Company
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great pause, yet those stricturcs do ni #0
appcar to be essential from the standpoint
of the state's interests. In any cvent, the
risk manager should be relicd upon to develon
a plan which best meets the state's necds beth
in terms of desired acceptability to the private
markect and cost to the state.

b. In Scction 3, strike "in anounts not less than

the minimum spccified in Section 7 of this act.
Sce reasoning above. : :

C. Amend Scctions 18 and 19 to read (new muterial

underlined, cmitted material bracketed):

"Section 18. The governing body of each political
subdivision, alter conferring with its legal officcer
or counsel, may compromise and settle any uninsured
claim allowed by this act [, subject to the terus

of the insuruance, 1f any].

"Section 19. The department of administration may
compromise and settle any uninsured claim allowed

by this act [, subject to the terms of insurance,

if any]."

This is intended to avoid any direct conflict
between the settlement authority otherwise
necessary in the absence of insurance, and the
need for insurers to control settlements of
insured claims 1involving their assets.

If jury awards are not otherwise limited in Mcntana,
therc is no operable limit of possible liability with
respect to the State's possible liability in a jumbo
award case. Under acceptable circumstances we do offer
very high limits of covcrage. The higher the limits
the greater our cxposure and our rates reflect'this 1in
terms of higher insurance costs to the purchaser. If
Montana limived its liability by statute, and if the
limitation were constitutional (a big if) Montana

could reduce either its insurance costs if it purchased
insurance to cover the exposure, or its own exposure

to loss 1f it did not.

If Montana was not liable for intangible damages it

is very probable that its loss costs (and hence the
costs of its 1iability insurancc) would be significantly
less than where 1t is liable for them. It is not clcar
that such a limitation is possible without amending

your state constitution.

To the best of our knowledee other states which have
abrogated their soverclign immuntity do not have laws
which scem to create conflicts between insurance usage
and apparent statutory rcquircments.



Liability limits and deductibles must be tailored by
the risk muanager (the department of administration)

to meet the requiremcnts of its various constitucncics.
Unless the risk manager is itself adequately staficed,
we would suggest that consideration be given to
authorizing the risk manager to obtain profcssienal
expertise and guidance through reliable licensed
producers. Competent producers can and do provide
technical advice and wu1d:nvc which can cffectively
augnent the basic functions of the risk nanaygcr.

The Hartford p1c5015 to do business through professionals
who provide such advice and guidance for their clients.
The Hartford docs not itself providc advice or guidance
to risk managers with respect to their 1lab111t) limits
and deductibles.

State by state variations make comparisons gencrally
unreliable. We have no basis for making such
comparisons. -

If elimination of sovercign immunity means that the
state and its subdivisions can be sued as if they
were private entitices, it would appear to requirec a
constitutional amendment to deprive claimants of the
right to trial by jury by requiring them to pursuc
claims against the state in a claims court. We could
not assess thc matter of feasibility without knowing
more about the details.

See item 5, above.

Item 1 appears to us to be of fundamental 1mportawce
to the interest of the state.

Sinceroly,n

RN
v

Stephen I. Martin
Assistant Vice President



i '
-

;Ofﬁcers‘:

James T. Harrison, Jr.

President
. CW. Leaphart, Ir.
& President-Elect
@ Milton Datsopoulos
Vice-President

Richard V. Bottomly
. Secretary-Treasurer

. -
[ -

Appendix B

O e

g

NOV 101975

aAssociacion.”
| " . Directors:

* A - " Richard W. Anderson
: Richard V. Bottomiy

" Executive Office
1431 Eleventh Avenue
Helena, Montana 59601

Tel: 442-6361

Roland V. Colgrove
Wade J. Dahood
Milton Datsopoulos
James T. Harrison, Jr.
- John A. Hauf
William T. Kelly

C.W. Leaphart, Jr.
John M. McCarvel
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November 7, 1975 William R. Taylor

Woody Wright

Legislative Council : .
Capitol Building ‘
Helena, Montana 59601.

Dear Woody:

It is my understanding that there is some consideration being
given to the possibility of reinstating sovereign immunity
within the Council. We're all familar with arguments to the
effect that Montana is such a small state, or that we're.such
a poor state, and on and on. However, in spite of all these
positions, I would hope that the Council would see fit to

‘postpone consideration of change for a significant lenagth of

time, sufficient that we could evaluate the practical results
of what was accomplished in the new Constitution.

Certainly the abolition of sovereign immunity is a fair and
socially desirable concept. The arguments both pro and con
are well known. But the inescapablé fact is that the doctrine

‘as it now exists has not had a fair trial period so that anyone

can fairly judge the results. In short, I guess I'm advocating
that Montana not change its position again, until we find out
where we are now. _ ‘ .

Best regards.

Very truiy yours, SEﬁAfE T]UDl'G!ARY
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Frank B. Morrison, Jr.
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OWhite Sulphur Springs Schools

MIAGHER COUNTYY, DISTRICT 8

I JGENE MACK WHITE SULPHUR SPRINGS GERALDINE A. EAST
SUPERINTENDENT : MONTANA 596435 v . CHAIRMAN

QY C. SWAN HIGH SCHOOL TELEPHONE 547.333%1 PATRICIA M. McGUIRE
ZILEM. PRINCIPAL ELEMENTARY TELEPHONE $S47-3381 . A CLERK

‘Nov. 19, 1975

The Honorable Tom Towe

Chairman Joint Senate-House

Judicial Committee on General Liability
$Legislative Council. '
Capitol Station

Helena, Montana 59601

Dear Senator Towe:

By direction of the Board of Trustees, .School District #8, I am to urge
you and your committee to give careful consideration to the potentially
serious consequences unlimited liability thrusts upon us and all the Boards
of Trustees in the State of Montana. We are in agreement that governmental
bodies should be responsible for their negligent acts to citizens; however,
with the present attitude of "sure", unlimited liability for governmental
agencies tends to place them in the very vulnerable position of "sitting ducks”
for indiscriminate law suits.

We worry that School District #8 can afford, or even buy, the coverage
to protect us against each and every potential claim. With bigger judgements
coming every day from the courts and the tendency of the courts to write social
legislation, insurance protection can be priced out of sight. Without this
protection the cost of defense and unfavorable judgements would have to be
paid from millage levies in future years seriously decreasing monies
available to educate our children.

The absolute abolition of sovereign immunity by the 1972 Montana
Constitution was qualified by an amendment of July 1973 which allowed the
legislature to limit governmental liability. Therefore, we ask you to support
a limit, one that in your discretion would be equitable to the citizens and
government alike, on governmental liability. '

Sincerely,
Superlntendent

EM/mdb
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The Honorable Thomas E. Towe

Chairman, Subcommittee on Judiciary, -
Montana Legislature

State Capitol

Helena, MT 59601

Dear Senator Towe:

In response to the notice of public hearing on sovereign immunity
scheduled for November 22, 1975, and the invitation extended by
the Legislative Council, I would like - to offer a few observations
regarding this controversial topic.

l
It appears to me that the primary task facing your committee 1is
the truly formidable one of defining the outer limits of sovereign
liability. Neither reestablishment of the traditional rule of
sovereign immunity nor continuation of the present state of
open~ended liability seems warranted by legal theory or popular
sentiment. In approving the original Article II, Section 18 of
the 1972 Montana Constitution, the electorate obviously recognized
the justice and benefits of sovereign liability. This concept was
not rejected by them in amending Section 18 in 1974; rather, the
Legislature was merely given authority to prevent excesses within
the new system.

I think the Legislature ultimately will have to adopt a tort
claims act modeled after the Federal Tort Claims Act and state
versions thereof such as California's. While by no means perfect,
such an enactment would treat injured parties fairly as well as
relieve the state of Montana from a chaotic situation. It is
almost impossible to efficiently plan governmental activities
when the threat of immense but unascertainable tort obligations
hangs like a dark cloud on the horizon. This danger, if allowed
to go on unchecked, may become so serious a burden as to actually
interfere with essential governmental functions. A comprehensive
legislative solution therefore appears to be the only realistic
method of dealing with this problem. The development of such a
solution essentially involves identification of specific problem
areas and an analysis of relevant policy considerations. For
example, the Legislature must confront such hard issues as (1)
whether and to what extent public officers should be granted
immunity during performance of their official duties; (2) whether
procedural devices should be employed to discourage litigation



The Honorable Thomas E. Towe
Page Two .
November 20, 1975

P
.

which is particularly susceptible to abuse; (3) whether in some
instances limitations upon liability might be appropriate; and
(4) whether and how risk of loss should be distributed between
the public treasury and other f1nanc1ally responsible sources,
such as liability insurance. It is not my intent now to
exhaustively explore these problems, but only to illustrate the
nature of the chore ahead and to suggest a logical approach.

I trust that your Committee will give firm consideration to such
a proposal that would serve Montana and i izens well.

RLW:cnl ' /
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THOMAS L. JUDGE
GOVERNOR

MEMORANDUM

TO: Subcommittee on Judiciary
FROM: Office of the Governor
DATE: November 18, 1975

SUBJECT: Sovereign Immunity and State Liability Insurance Coverage
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This memorandum is to inform the Legislative Subcommittee on
Judiciary of the views of the Administration with regard to the tort
liability of the State of Montana, and to suggest areas of immunity
for consideration by the next regular session of the legislature.
In'order to implement the 1974 amendment to Article II, section 13,
Constitution of Montana, 1972, which allows the legislature to provide
governmental immunity in specific instances, the Montana Legislative
Council has called for discussion of the following alternatives to

the unrestricted liability that currently exists:

I. NO IMMUNITY FROM SUIT FOR INJURY TO PERSON OR PROPERTY

This alternative 1s the present situation for the State of
Montana and all of its political subdivisions pursuant to Article II,
section 18, Constitution of Montana, 1972, which provides:

"STATE SUBJECT TQ SUIT. The State, counties, cities, towns,
and all other local governmental entities shall have no
immunity from suit for injury to a person or property,
except as may be specitfically provided bv law by a 2/3

vote of each house of the legisiature.® (1974 amendments)

"
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It is the opinion of this Administration that total liability is as
unacceptable and unrealistic as the opposite alternative of complete
sovereign immunity. It was clearly the intention of the Constitutional
Convention delegates to abolish the outdated concept of sovereign
immunity. Although the voters approved the constitutional amendment
allowing the legislature to immunize certain specific activities, the
amendment can hardly be construed as a carte blanche invitation to
return to the medieval concept of sovereign immunity. This Administra;
tion believes that a balance should be struck between the two extremes
which allows State officers and employees to.enforce the laws and per-
form the necessary, hazardous undertakings unique to the operation of
State government. The total lack of immunity has also had a definite
impact on the ability of the State to procure adequate liability insur-
ance at reasonable rates. For example, between fiscal years 1974-1975
and 1975-1976 the combined premiums for comprehensive general liability,
auto liability, personal injury, and errors and omissions coverage
increased over 100%. In addition, only two companies submitted quota-
tions on the State's line for the current fiscal year and nearly every
major carrier in the United States expressed no interest in underwriting

the State's coverage.

II. IMMUNITY BASED ON TRADITIONAL (PRE-1972) CATEGORIES

Numerous approaches to sovereign immunity exist throughout the
United States. Generally speaking, sovereign immunity is available as
a defense except when' specifically waived by & state legislature. For

instance, section 130-11-6, Colorado Revised Statutes, 1963, expressly
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immunizes all public entities from all liability claims except the
following: * ko

"(b) The operation of a motor vehicle, owned or leased by
such publice entity, by a public employee, while in the
course of his employment, except emergency vehicles operat-
ing within the provisions of section 13-5-4 (2) and (3),
C.R.S. 1963;

"(c) The operation of any public hospital, penitentiary,
reformatory, or jail by such public entity, or a dangerous
condition existing therein;

""(d) A dangerous condition of any public building;

. "(e) A dangerous condition which interferes with the
movement of traffic on the traveled portion and shoulders
or curbs of any public highway, road, street, or sidewalk
within the corporate limits of any municipality, or of any
highway which is a part of the federal interstate highway
system or the federal primary highway system, or of any
paved highway which is a part of the federal secondary
"highway system, or of any paved highway which is a part of
the state highway system, on that portion of such highway,
road, street, or sidewalk which was designed and intended
for public travel or parking thereon;

"(£) A dangerous condition of any public facility, except
roads and highways located in parks or recreation areas,
public parking facilities, and public transportation faci-
lities maintained by such public entity. Nothing in this
paragraph (f) or in paragraph (e) of this subsection (1)
shall be construed to prevent a public entity from assert-
ing the defense of sovereign immunity to an injury caused

by the natural condition of any unimproved property, whether
or not such property is located in a park or recreation area,
or highway, road, or street right-of-way;

"(g) The operation and maintenance of any public water
facility, gas facility, sanitation facility, electrical

facility, power facility, or swimming facility by such
public entity, or a dangerous condition existing therein."

* * %
This approach is the reverse of that prescribed by Article II, section
18, Constitution of Montana, and would therefore be impossible to

implement in accord with the new constitution.
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Sovereign immunity existed in the Common Law of England and was
carried over into the original American colonies. However, in *he
absence of legislation waiving such immunity, various common law
judiciai doctrines evolved as exceptions to sovereign immunity. Many
courts seized on the distinction between governmental and proprietary
functions and granted immunity to the former while prohibiting the
dbctrine as a defense to the latter. In our opinion, this distinction
is not a viable alternative in Montana for two reasons. First, the
distinction is based on broad, generalized classifications lacking
any precise definitions to apply to any particular activity. Further-
more, this approach would probably be in violation of Article II,

section 18, supra. The constitutional amendment is clear--sovereign

immunity must be specifically provided by the legislature. It does not
appear that the governmental-proprietary disﬁinction is sufficiently
specific to pass constitutional muster. Secondly,‘there exist many
examples in which numerous courts have reached opposite conclusions

as to whether tﬂe same activity by government agencies is governmental
or proprietary. Indeed, there are cases in the same jurisdiction which

reached such conflicting conclusions. For example, compare Claitor v.

City of Commanch, 271 S.W. 24 465 (1954) which held that maintenance

of city parks was a proprietary function, and Vanderford v. City of

Houston, 286 S.W. 568 (1926) which held that the maintenance of such
parks was a governmental function.
Another distinction used by American courts in attempts to limit

the defense of sovereign immunity was the discretionary--ministerial
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dichotomy. In essence, the government officer would be protected if
the circumstances under which the claim arose required decisions to be
made which involved the exercise of judgment rather than ministerial
decisions not requiring the exercise of judgment. In our view, the
discretionary--ministerial classification suffers from many of the
same infirmities as the governmental--proprietary distinction outlined
above. It appears to be too general and imprecise in definition to
meet the requirements of Article II, section 18, supra, and many
differing results have occurred in applying the doctrine to substan-
tially the same activities. See: Adams v. Schneider, 124 N.E. 718

{1919) and Smith v. Hefner, 68 S.E. 2d 783 (1953). The Court in Adams

held that bodily injury resulting from repairs to school property was
a ministerial function while the Court in Smith held such action to
be discretionary. It cannot reasonably be expected that government
officers and employees will be able to rationalize such legal dis-
tinctions in evaluation the liability of their day-~to-day decisions,
and this office recommends that such metaphysical distinctions should
hot'be adopted in Montana.
The traditional application of sovereign immunity in Montana
waived the defense up to the extent of liability insurance carried
by a government agency. The original section 83-701, R.C.M., 1947,
provided in part:
"The district courts of the state of Montana shall have
exclusive jurisdiction to hear, determine, and render judg-
ment to the extent of the insurance coverage carried by the
state of Montana on any claim against the state of Montana

for money only, accruing on or after the passage and approval
of this act, on account of damage to or loss of property, or
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on account of personal injuries or death caused by the negli-
gence or wrongful act or omission of any employee of the
state of Montana, while acting within the scope of his office
or employment, under circumstances where the state of Montana,
if a private person, would be liable to the claimant for such
damage, loss, injury or death, in accordance with the law of
the state of Montana. . . ."

A return to this method of handling tort claims is not feasible, not
only because it is probably unconstitutional under the 1972 Constitu-
tion, but also because it allows the Executive Branch to escape liab-
ility by simply not purchasing insurance.

It is the recommendation of this office that the Subcommittee on
Judiciary should consider for immunity, if it is deemed necessary, the
unique, discretionary and governmental functions that must be per-
formed in order for State government to operate effectively. The
following examples are suggested:

(1) Acts or omissions of employees of governmental entities

in the execution of a statute or regulation whether or not

the statute or regulation is lawful.

(2) Acts or omissions concerning the assessment or collection

of a tax or fee, or the detention of goods or merchandise by

law enforcement officers.

(3) Acts or omissions concerning the imposition of quaran-
tines by governmental entities.

(4) Acts or omissions concerning the activities of the
Montana National Guard when acting under call of the Governor,
or when engaged in rescue and evacuation activities, or when
engaged in activities responding to an emergency or disaster,
or engaged in combat activities in time of war.

(5) Lawful acts or omissions of government officers concern-
ing the prevention of riots, unlawful assembly, mob violence,
civil disturbances, or public demonstrations.

(6) Any acts or omissions concerning the planning, design,
construction, maintenance, or improvement to highways, roads,
streets, bridges, buildings, or other public property where
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such plan or design was prepared in conformity with existing -

standards of design, construction, or maintenance at the time

of said construction, and previously approved in advance of

construction by the legislative body of the particular

governmental entity.

(7) Claims arising out of or caused by the natural conditions

of any unimproved public property, whether or not such prop-

erty is located in a park or an established recreation area.

(8) Acts or omissions connected with the activity of a

governmental entity when engaged in firefighting, or when

engaged in rescue and evacuation activities, or when engaged

in activities responding to an emergency or disaster.

IIT. IMMUNITY FROM CERTAIN TYPES OF DAMAGES

One alternative to the reinstatement of sovereign immunity is
to limit the amount and types of damages that can be awarded to persons
injured by the State. Many states have opted in the name of fiscal
solvency to limit the amount of damages that may be recovered from any
single occurrence. Such statutes bcrrow terminology from ordinary auto
liability insurance policies and allow a stated maximum for injury to
one person arising out of any single occurrence, and another stated
maximum for injury to two or more persons stemming from any single
accident or occurrence. Few states prescribe a ceiling for property
damage. Section 130-11-14, Colorado Revised Statutes, 1963, specifi-
cally limits personal injury damages in the above manner to $100,000
for a single person and $300,000 for injury to two or more persons
arising out of a single accident or occurrence. Likewise, the State of
Oregon limits liability for injury to one person with a maximum of

$50,000 and $300,000 for all claims arising out of a single occurrence.

In addition, Oregon limits property damage to $25,000 per claimant per
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single'accident or occurrence. See: section 30.270, Oregon Revised
Statutes. Another alternative is to allow the claimant only compensa-
tory damages up to the stated maximums and either eliminate or limit
intangible damages such as pain and suffering, loss of consortium,
affection, companionship, and mental anguish and distress.

Our recommendation is that the legislature consider allowing only
actual, compensatory damages for medical and hospital bkills, loss of
income or earnings and any other tangible, pecuniary loss which can be
proven with limits of $300,000 per single person injury and $500,000
for injury to two or more persons arising out of a single accident or
occurrence. It is further recommended that property damage be limited
to $50,000 per person excluding claims for inverse condemnation of
realty for which damages should be proven in a similar manner to eminent

domain proceedings.

| IV. WORKERS' COMPENSATION SYSTEM
This alternative proposes the establishment of an administrative
agency to have sole jurisdiction over all claims against the State of
Montana and its political entities. This agency would serQe a twofold
purpose:
| (1) It would hold hearings to determine whether or not the
government was legally liable to the claimant in the first

instance, and;

(2) It would then determine the extent of damages for any
* liability.

Both of these functions would be performed in accord with the current

laws of Montana concérning tort liability unless special standards of
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negligence and damages are created simultaneously with the Workers'
Compensation type of system. It is difficult to see where this
method would result in either streamlining the procedure for making
claims against the State or reducing the expense of investigating
and defending such claims. The entire process would be nearly identi-
cal to a district court trial and the result subject to judicial
review by either the district courts or the Supreme Court or both.
Indeéd, the study recently conducted by the Committee on the Office
of Attorney General surveyed this problem and arrived at the following
conclusion:

"The standard procedure for allocating funds for tort

claims is an annual legislative appropriation. Protec-

. tion against catastrophic occurrences is provided by

special insurance coverage. Processing tort claims

becomes significantly more expensive, however, when a

state chooses to establish a special Court of Claims,

rather than using the courts of general jurisdiction.

The State of New Jersey, for example, considered the

New York Court of Claims and the California Governmental

Liability Act in an effort to determine how to provide

for state liability. The decision was to follow the

California example, which utilizes the regular court

system. "1l
In addition, the district court dockets in Montana are noted for their
relatively efficient and timely processing of law suits and, at this
time, are apparently capable of the increased workload occasioned by

the abolishment of sovereign immunity. In our view, the alternative

of an administrative agency to handle tort claims against the State is

lBen A. Rich, Sovereign Immunity: The Liability of Government
and its Officials, The National Association of Attorneys General
Committee on the Office of Attorney General, Jacksonville, Mississippi,
January, 1975.
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a needless expenditure of money with no corresponding increase in .
efficiency. For the long term, it is recommended that the legislature
finance a retention account to fund ever-increasing deductibles on
present insurance policies, and gradually increase the self—aésumption
of liability by the State to the point where only broad umbrella liab-
ility coverage is necessary to pay catastrophic losses. However, at
the present time no State agency is sufficiently funded to assume the
entire tort liability for all State agencies and employees.

Hopefully this information is of assistance to you.
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It is my desire to address the problem £r3lh Mope= 2 o e ren— all

town and less populous county.

Cur town council, county commissioners and school toard have
discussed the potential problems brought on by the lack of soversign
immunity. We see a real need for some way to control wnat would
harpen to us in the event of a substantial judgement, insured or
not, because of the resulting increased taxes, Lhe legislature
could do us much good by taking action to limit the financial :
of such an event. Cur school bocards and other publiv ccards
pretty tight fisted group. They make no pretense of trying tc
insure against every single thing that might happen. They know
they can not insure against everything, and they know tney cculd
not pay the bill if insurance were available against everytnhing,
The requirement, later modified, that one million dollar sinsl=
1imit of liability on every insurance policy, plus the lacx or
sovereign immunity, tended to make targets of our little water

1

and ditch districts, airport, and other governmental unizz. ‘e
result 1s increased cost of operation and increased taxes,

The suggestion has been made that all puollc risks ccould o
into some sort of a pool, and thus obtain insurance at be-
Let me assure you that we in the small counties can take
selves, and spare us from such help. We always suffer
help big brother brings us., I would point out ocne of
of the insurance business is the pooling of like risxs.
County's governmental subdivisions and tne big population
are not like risks. OQOur White Sulphur Srrings schools, wi
kids are not analogous to schools with 150 teachers, L“e
thing this kind of pooling can do 1s bring us troubles we
now have, and insurance rates we can not afford. The only
needed for this statement is the difficulty the Ctate of
is ncw having with their liabilicvy insurance “e Cdo not
difficulty in my town or county. Further, fou woula
away from the local community and the pecple who pay
We don't need the kind of help tnat takes business f{r
tax base.
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Please do not help us by taking the insurance business away 7o
the locality. The situation with insurance for small towns i
well known to the insurance companies, and many compianizs urs

vigorously looking for this business, while shunning the =:ms
offering in the larger communities. This is further orcof 5has
the insurance companies know we should not be pooled witn =ne
larger towns. Even hospital liability insurance is avziluinls =
small towns from companies that will not go near a lurze :

tne state.

We do ask that you help us by legislative acti.n to limin zne
tax burden in the event of a large judgement., we ask thah V.
not nelp us by handling our insurance problems for us.
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The Department of Highways is very interested in the pro-
blem of sovereign immunity. As an agency that employs almost
two thousand people and operates many vehicles both off and on
the highways, there is always a possibility of one of our employees
becoming involved in an accident. In addition to this, there is
also exposure to suits arising out of allegations of negligent

design, construction and maintenance.

The Transportation Research Board has published two studies
on the question of liability, which studies we are submitting to
the subcommittee. While these studies do not suggest proposed
legislation, we are submitting them with the idea that they may

assist the subcommittee with its research.

During the last session of the legislature, S.B. 206 was

introduced. This bill was reviewed by the Department of Highways
and it was felt that it would provide the Department and its
employees protection and at the same time would insure that the
public would be adequately protected. The Department was particularly
interested in subsection (7) of proposed section 83-701.4 which
reads as follows:

"83~701.4. Scope of immunity. A

governmental entity or its employees

acting within the scope of their of-

fice and employment shall be immune
from liability for any claim which:

* k* Kk k *

(7) arises out of a plan or design
for construction or improvement to
the highways, roads, streets, bridges,
buildings, or other public property
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where such plan or design is preme é”w%é"fé
pared in conformity with standargs SR-2 >
in effect at the time of construdHl NO
tion, previously approved in ad-
vance of the construction or ap-
proved by the legislative body of
the governmental entity or by some
other body or administrative agency,
exercising discretion by authority
to give such approval; * * *_ "

The Department of Highways would suggest that the underlined
word "construction" be changed to "preparation." Such change is
desirable due to the fact that design standards are constantly
changing. Once a design is completed, it is some time before construc-
tion can be commenced. During this period of time right of way 1is
acquired and the project is advertised for bids and let to contract.
Once this occurs, it is difficult to change the design of a project,
especially where the change of standards is minimal. In those in-
stances where such a change is major affecting the safety of the
motoring public, the design, of course, would be changed to conform

to the new standard.
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TESTIMONY OF EDWARD MARES, PROJECT DIRECTOR
BEFORE THE

INTERIM SUBCOMMITTEE ON JUDBICIARY OF THE MONTANA LEGISLATURE
NOVEMBER 22, 1975, HELENA, MONTANA

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE --

As you are well aware, the county governments of Montana had also enjdyed the
right of Sovereign Immunity prior to our new constitution. Article II, Section 18,
however, provides that governmental units are subject to suit. This change has
resulted in many drastic increases in liability insurance rates for county govern-
ments. These increases have been passed along to taxpayers through additional
levies placed on an already over-burdehed property tax. Prior to adoption of the
new constitution, governmental agencies were liable only to the extent of the
insurance coveragé carried. Counties did purchase liability insurance coverage
for such things as equipment, buildings and airports. These expenditures were,
however, much less than they are today. It seems that the statement, "the smaller
the entity - the easier it is to obtain insurance", isn't necessarily true.
Seventh class counties, as the smallest, have shown average increases of nearly

133% for fiscal years 1974-76.

The following tabulation of 34 counties shows the premium rates for liability
insurance for the two year period between fiscal years 1974-76. Based on average
premiums paid, the county governments of Montana paid a total of $654,466 in FY '74,
$788,945 in FY ‘75, and $1,127,474 in FY '76 for liability insurance. The premiumv
nearly doubled in a two year period. The greatest rate increases and po]fcy costs
involved malpractice insurance covering county hospital and nursing home employees.

(Much of the insurance data for the present fiscal period is not as yet available
because of periods of coverage, payment dates, etc.)
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COUNTY FY 1976 FY 1975 FY 1974
~ Beaverhead 17,870 15,412
Broadwater 5,339 2,77
Carter 14,871 7,934 4,615
Cascade 93,332 28,145
Custer 29,380 (est.) 22,600
Daniels 4,211 4,110 3,569
Dawson 32,253 29,091 26,904
Deer Lodge 13,631 10,000
Fallon 11,424 11,342
Fergus 16,082 15,045
Flathead 118,000 108,000
Garfield 4,053 3,268
Glacier 15,945 7,763 7,763
Hill 19,309 9,707
Lake 19,084 9,000
Lewis and Clark 24,727 18,318
Liberty 13,019 11,220 9,655
McCone 8,775 10,112
Meagher 3,615 3,000
Mineral 8,828 4,263
Park 9,114 3,800
Petroleum 4,245 2,921
Powder River 9,830 5,994 5,443
Powell 16,465 9,662
Prairie 17,689 14,264
Ravalli 27,084 25,749 22,988
Richland 14,000 12,000
SENATE JUDICIARY
EXHIBIT NO st
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COUNTY FY 1976 FY 1975 FY 1974
Roosevelt 9,600 8,176
Rosebud 13,467 7,070
Silver Bow 80,000 (est) 51,600
Stillwater 9,140 9,470
Sweet Grass | 4,563
Treasure 3,684 3,034

Yellowstone 36,328

In obtaining this county 1iability insurance information, the maze of actual county
liability policies with various amounts of coverage, premium rates and effective
dates, caused difficulty. Even smallar cuunties have several liability policies
with different 1imits of coverage, for different premium rates and with several
different insurance companies. Liability insurance covering courthouses, hospitals,
airports, roads and bridges is hard to find under one policy. The County Clerk and
Recorders, Treasurers and bookkeepers responsible for maintaining insurance accounts
often lack insurance knowledge. It is extremely difficult for counties to determine
ﬁf they have adequate insurance coverage at reasonable rates. Many counties must

rely heavily on their lTocal insurance agencies for assistance in this matter.

What alternatives are available? We realize that blanket immunity is impossible

and does not comply with the Constitution's intent. Maintaining the present situation
with steadily sky-rocketing liability insurance rates is not the answer. With the
number of insurance companies underwriting coverage for. counties decreasing, it will
be a short time before coverage will be impossible to obtain. In the past year
several counties were dropped by insurance companies while damage awards and claims

were minor. Many insurance companies simply have initiated policy changes to no
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longer provide coverage for governmental entities. The growing number of law suits

involving governmental entities may be a partial reason for this.

Generally, the Montana Association of Counties would favor legislation providing
immunity from certain types of damages. Immunity should be provided from liability
related to governmental functions of counties. "Governmental functions" are those
services mandated by state law that counties are required to perform in promoting
general public welfare. Examples of governmental functions would be law enforcement,
road maintenance and tax collection. The more discretionary functions of counties

or "proprietary" services would not be immune from suit. These would be services
not imposed by the state and directly benefiting only the citizens of the county.
Examples of county proprietary functions would be county parks, fairs, golf courses,

or recreation centers.

The present review of local government process in Montana and revision of local
government laws will result in additional discretionary powers and proprietary
services for local governments. In addition to allowing sovereign immunity from

suits involving governmental functions, the proprietary functions of which counties
would be liable, could be handled through a "self insurance" program. This altern-
ative would be somewhat similar to a workmens compensation-type system. All cbunties,
cities and the State of Montana, under a "self insurance" program would contribute

to one large pool for smaller tort liabilities. A blanket 1iability insurance policy
with a $1 million deductible would apply to large claims. The premium for this

blanket policy would be paid jointly by the State, cities and counties.

Another favorable alternative for counties would allow immunity from tort claims
involving"governmental functions". This would be coupled with a provision for damage

compensation up to a specified 1imit for "proprietary function" damages. Thus,
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counties would continue to purchase liability insurance, but only to a coverage
ceiling of possibly $300,000. Tort claims, injuries, etc., could only be settled

up to the makimum limits of the liability policy.

A final alternative regarding the issue of sovereign immunity would be state financing
of insurance coverage for mandated county functions. After all, counties function
as subdivisions of the state and administer state laws. Why shouldn't the state

contribute to the protection of local government officials and services?

If legislative action is not taken regarding liability insurance and sovereign
immunity for governmental entities, the counties of Montana will continue to face
the heavy burdens of costly insurance premiums. These expenditures will continue

to deplete already strained county buigets and increase local prcperty tax levies.

Local government services provide both direct and indirect benefits to the taxpayer
for his property tax dollars. Liability insurance payments, however, do not provide

any benefit to the taxpayer or improve the quality of life in Montana.
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SUBJECT : Sovereign Immunity EXHIBIT NO. ‘:g
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Making local government responsiveBl!zhva'es—peﬁs-rb-Le—EQ—éhe—n
taxpayer is a laudable objective. Disenchantment with government
at all levels has reached a point where many taxpayers no longer
make any effort to participate. Reaching the objective of public
involvement by removing immunity for elected officials is an

illusion that will stand no scrutiny.

Even though it has been effective only a short time the horren-
dous side effects far outweigh the desired results that are no
closer to achievement., Insurance companies with their twenty years of
bad experience with Mal-practice are not waiting to develop case
histories. The premiums are even now reflecting sky-rocketing costs
that can be recadily anticipated., Aside from the cost consider the
sheriff who must always think about the future of his family as he
makes an arrest, or subdues a riot. Remember, the sheriff is respons-
ible for the actions of all his deputies. Having additional coverage
cnly makes it easier for juries to award damages. Having enough

irnsurance to cover any eventuality has already been proven a fallacy.’

Lake County with its unique relationship with the Flathead Indians
once cross deputized tribal police. That is no longer tolerable be-
cause no cempany will insure for liability. The District Court has

ruled that the reservation is a sanctuary for Tribal Members alone.

How will the public be better served when any person of substance
must first (Lif they can) protect their personal assets before they can
serve? Must our public offices be held by people either invulnerable or
destitute? Will the taxpayer be better scerved by adding this tremen-
dous cost to his taxes? Must the best interests of the community be-
completely subjective to the rights of the individual? Have the con-
sequences of Mal-practice insurance taught us nothing about liability?

I think the answer to all of these questions is an emphatic No!



A letter from our Insurance Agent is attached. He leaves no
doubt that liability insurance rates will continue to sky-rocket,
A look at our own records show more than 100% increase in one year
from $9000 to 19,084 for the same coverage. The previous ccmpany
declining to renew at any reasonable rate. The three suits already
filed against Lake County indicate that coverage will become even

more difficult to obtain.

Surely a better means to provide redress to the individual
wronged by government can be found. A means that is less costly in
tax money as well as anxiety to the elected official. Failure to
find a better means can only result ultimately in degraded service to

the public.

Iake County Comi,’sicnor

TS Lonoer

AM/rh
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November 19,1975

Montana Association of Counties
Helena
Montana

Re: Sovereign Immunity and Liability Insurance

We are writing on behalf of the Lake County Commissioners in re-
sponse to your inguiries in the November issue of MACo NEWS.

First: Lake County is now paying $16,397 for comprehensive liab-
ility insurance for this year. In addition, Errors and
Cmmissions coverage, a type of liability protection, costs
$2,687 per year. Thus the total for all forms of liability
is $19,084. This is in addition to fire-type coverages and
vehicle physical damage protection.

Second: The same liability coverage cost exactly $9,000. last year.
And, as a matter of fact, the previous Company declined to
renew at any remotely rcasonable price.

Third: The total amount of claims for the last year is hard to
determine. Several suits have been filed against the
County. Cne in particular seems to have some merit and
is in total amount of $157,954. The Northwestern National
Insurance Company has reserved a sukstantial fraction of
the claimed amount for possible payment.

Speaking for ourselves as insurance agents and on behalf of and in
support of our clients, the Commissioners of Lake County, we sincerely
hope that some means can be found to replace the total loss of
sovereign immunity we now experience in this State with some more
reasoned and logical method of imdemnifying individuals wronged by
public entities. Our present situation will, we are sure, cause
liability insurance costs to skyrocket even further, and we in the

>

Your® :/ P
}.An..’,’ L AGENT

Professionally Planned Protection
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Insurance business realize that this is extremely counter-pro-
ductive. The Montana Association of Insurance Agents, to which
we belong, is mounting a campaign to attempt to convince the
legislators of the need for remedial action, and our agency will
assist in their effort.

Please let us know if we can be of further assistance.
Very truly yours,

Cgé(»@f?ﬁ

Charles A Bishop
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Note: The following copy was prepared for presentation to the Montana Legislature’s
Joint Senate-House Judiciary Subcommittee on general liability of the state, public
entities and property taxpayers, at 9 a.m., Saturday, November 22, 1975, in the
Capitol House committee area, by Ray Conger, CPCU, of Missoula, Public Risk
Management Chief Counsel for the Independent Insurance Agents of Montana.
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We appreciate this invitation as an opportunity to address the issues involving
Montana’s waiver of sovereign immunity and the public liability ultimately
payable by property taxpayers for tortious acts of their governmental entities.
It is important to properly qualify and identify our position socially and
economically, to provide the true base for our beliefs and recommendations,
and to fully understand them. Our statement here is offered as taxpaying
Montana citizens, and on behalf of all fellow taxpayers. You may identify
us as Independent Insurance Agents and this is true. However, it has been
our experience with some members of the news media and of the legislature
that we are identified with, or as part of an insurance company or their related
trade organizations, and this is not true. The Independent Insurance Agent is
independent of any insurance company. The state of New York has just enacted
a statute making this distinction legally clear. The interests of the Independent
Insurance Agent are identical with the interests of his neighbor, his fellow
taxpayer, his school district, his home town and his county. This all becomes
clear when it is understood that the Independent Insurance Agent is successful
only when he provides the satisfactory protection for his neighbor, his local

business community and his fellow taxpayers. ¢ (Continued on next page)
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We are here, therefore, speaking vei'y sincerely for all taxpayers — speaking
out for them because our professional knowledge of the matters before us
makes us qualified to speak responsibly for them.

SUMMARY — POSITIONS AND RECOMME NDATIONS:

Details will be offered for the committee as addenda or in a question session. )

The state of Montana, her taxpayer-supported entities, all property taxpayers
individually, their families and their futures are in a perilous position. This
jeopardy to economic security arises from a combination of two factors:

First — the total waiver of sovereign immunity from tort liability in our
1972 constitution;

Secondly, and now important — the unfulfilled need for corrective action by
the legislature, for which our state constitution provides.

This is not a problem created by the insurance industry. As the problem
stands, it is not one which the insurance industry can solve for government —
beyond our urging that the legislature promptly provide relief for taxpayers.

The economic impact of creating limitless liability for property taxpayers
has reached staggering proportions since the problem began July 1, 1973.

The total of all losses incurred by all government entities in Montama, of all
judgments and claims pending agains‘t governmentél entities has run into many
millions. The ultimate cost to Montana property taxpayers will not be known
for a long time. Lawsuits continue, at state and local levels. We know of
some administrators of some local governmental entities elected not to transfer
certain of their risks to any insurance carrier, thus subjecting their taxpayer
constituencies to significant jeopardy from lawsuits which may arise years

hence. from this limitless liability period. A survey would be necessary to

§



-4

SENATE JUDICIARY
EXHIBIT NO

wie__& ~2& 7, A
BILL NO._ =822
better evaluate the total number . Potentially under Montana law, the very
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homes and businesses of taxpayers could be sold at sheriff’s sale to satisfy
an uninsured liability judgment against their school district, city, county,
airport, irrigation district or other public entity. All citizens are urged to
read Article II Section 18 of our constitution and the implementing statutes.
Section 83-4326 states that a political subdivision shall levy and collect a tax
at the earliest time possible to pay any portion of a judgment not covered by
insurance. If this section prevails, it appears a taxpayer unable to pay such
levy would, as a delinquent taxpayer, have his property subject to public sale
to satisfy the assessment. Section 11-1502 would authorize a city to fund a
judgment by bonding if voters approve (section 11-2306). (The “earliest time”
element of the statute of 1973 (82-4326)~seems to deny the three-year grace

under section 11-1502.)

The state of Montana is the only government known to us to have constitution-
ally waived sovereign immunity without providing safeguards for the property
taxpayers. While this subcommittee and its study may have been authorized
due to the problem of the state of Montana, ramifications to the combined local
entities are of far greater concern to local taxpayers. A similar condition was
recognized after the state of Illinois adopted a new constitution. At the first
session thereafter, the Illinois legislature restored all immunities prevailing
prior to the current constitution.

RECOMMENDATIONS:

Morally and philosophically, we concur with the 1972 Montana constitution

that any governmental entity should be responsible for any tort — wrongful act
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orhdamage — its agents or employees'cause, insofar as making whole all
actual losses to citizens. However, we also believe certain practical facts of
economic life must be recognized to make this principle workable and
affordable.

We recommend positive legislative consideration of the following proposals:

Prohibit sale of real property to satisfy any uninsured judgment against any
governmental entity, thereby protecting taxpayers against loss of homes or
businesses; |

Establish a limit on the maximum mill levy which may be assessed in any
year in the event any public entity elects to fund an uninsured judgment through
bonds or to directly assess property taxpayers.

Prohibit interest from being assessed any governmental entity for late or
delayed payment of an uninsured loss.

Establish lirhits for recovery of losses to actual physical or monetary loéses
payable by governmental entities, and provide for an appeals course for an
injured person to seek further recovery he can justify through petition to the
1egislature on alleged torts at the state level, to the council at the city level,
to commission for a county, or board for recovery from another appropriate
public entity.

Eliminate statutory limits of deductible amounts for insurance negotiations,
and eliminate individual and aggregate loss limits, allowing negotiations to
obtain the most favorable terms and conditions available in the marketplace.

(End summary. Further supportive details and professional personnel are
offered to this committee, to be responsive to the committee’s interests and

requests. )
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ADDITIONAL DETAIL offered the Montana Legislature’s Joint Senate-House
Judiciary Subcommittee on public entities’ liability problems, by the Independent
Insurance Agents of Montana, a nonprofit organization dedicated to consumer
and professional education:

NMationally few constitutions cHallenges of tort reform law have been made or
resolved but a momentum is beginning. However, in these few cases it appears
that the courts are not likely to look favorably upon tort limitations in dollars
or time. In early cases a dollar limit has been held to be constitutionally
discrimimatory. Full and complete remedy is provided for all whose injuries
and losses fall within a dollar limit. Contrariwise, a limit attempts to deny
constitutionally assured full redress and total remedy for anyone whose true
losses exceed an arbitrary limitation fixed by statute.

Concurring with our Montana constitution Article II Section 18, to make the
principle workable, we believe the legislature should make it possible for
any governmental entity to assume as much financial liability as its taxpayers
can afford reasonably, and no more; and at the same time avoid creating

conditions making it difficult for negotiating economical insurance techniques.

For example, our 1972 constitution creates impossible areas for insurance:

the National Guard liability, and total liability for design of roads and bridges
built many years ago. The sovereign immunity waiver has since July 1, 1973
made the state and other governmental entities liable in areas beyond which a
private person is liable. This is because government functions in areas which
the private citizen does not. Examples: Private persons do not build roads
for general public use, do not operate prisons or custodial institutions, or field
military forces but governments do. Public entities should be liable for torts as

much as a private citizen is, but no more so.
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Our state and local governments mnst be dynamic forces to cope with
social changes, both unstoppable and to be encouraged in positive directions.
Similarly, the complex technique of insurance must be a changing, positive
dynamic force if it is to continue to constructively serve people and industry
— and governments of people.

In totally waiving sovereign immunity, our 1972 Montana constitution created
a posture.of government 180 degrees opposite to a centuries old principle: the
historic acceptance that the “king can do no wrong.” This concept continued into
the development of our United States 200 years ago. Thus for most of our
country’s history, sovereign or state immunity has prevailed. And it still does
for the preponderant majority of our thousands of pnblic entities nationally.

Insurance has its beginnings in ancient civilizations, with trade insured early
among Chinese shippers, among the early Guilds, and in the 1600s Lloyd’s of
London became famous for insuring ships and cargoes. Thus, insurance has long
been an acknowledged technique us\ed to assure progress of civilizations,
minimizing what otherwise would have been catastrophic, regressive losses for
men and mankind.

In the dynamics of insurance, areas once uninsurable now may be insured.
As recent as the 1960s legislators of Montana determined that the state of
Montana should elect to obtain insurance against risks which had long been
insurable but which our state had elected not to insurance against. These risks
are earthquake and vandalism and malicious mischief in an era of campus riots.
Representing Montana citizens and the insurance industry, the Independent
Insurance Agents Association accomplished the necessary research and obtained |

insurance of both areas at the most economic costs available. Another example
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of progress: Computers are being used increasingly as government tools, and now
are insurahle, in varying ways. Certain risks still are deemed uninsurable.
Examples are: war losses, and losses from effects of nuclear energy. If the
historic ability to change continues, insurance may resolve the nuclear threat
on some scale of loss.

~ft will continue to be difficult, or impossible, to insure certain risks which
public entities incur and which do not exist at the level of private citizens,
under total waiver of sovereign immunity, at least in our forseeable future.
Nonetheless, public entities may continue to obtain insurance within negotiated
limits for named perils, to provide all protection to taxpayers available.

PRACTICES:

Since every function of the public entity can be legislated, and should not be,
the administrators of public liability responsibilities at the state and local levels
are fortunate in Montana to have licensed agents who are dedicated to study
of risk management and insurance. State and local administrators call upon
these professional persons for counsel and guidance in developing techniques
of treating and insuring risks in their jurisdictions. Such personnel are
available to arrange education and training in life safety and loss control for
state and local entities’ employees, and thus minimize risk.

The practice of state and local entities of placing insurance through
associations of agents or through locally licensed agents where associations
have not developed is more than 50 years old in the United States. Insuring
community property and risks in their trust fulfills the stewardship of the
responsible public officials for their constituents. Utilizing the professional

persons most knowledgeable in the subject marshals into public service the
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most compétent talents in the state or community. The practice transfers this
stewardship to a high level above and beyond politics, and removes even the
suspicion of political favoritism or patronage.

The Independent Insurance Agents of Montana, a nonprofit organization dedicated
to consumer and professional education, has negotiated the fullest and best
insurance service for the state of Montana at the least cost. Going beyond the
basic service, the Independent Insurance Agents have provided life safety and loss
control programs — state safety inspections and engineering on a continuing basis,
and seminars for state supervisors and their employees. Additionally, the
Independent Insurance Agents have engaged highly qualified professional counsel
in risk management and insurance, arranged consultation with state insurance
administrators, and encouraged call at any and all times on professional
counsel at no added expense as a public service.

To ascertain state of Montana exposures of risks under the current general
liability laws, the Independent Insurance Agents funded the best counsel available,
based upon other state governments’ references, to develop an independent
engineering survey of state government properties and operations everywhere.

The Independent Insurance Agents Association has persistently used its resources
to improve the professional competence of all Montana insurance personnel, who
provide risk management and insurance counsel and services to citizens in all
56 counties. This has resulted in the formation of the Montana Society of
Chartered Property and Casualty Underwriters. Society members hold the
highest professional designation (CPCU) in the field or industry. This is a
level above that of only university education in the complex, highly specialized

area of risk management and insurance. CPCU-designated persons are engaged
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by the association to serve the state of Montana, and the association is

confident its trust and that of the state are in the most competent hands.
This TAAM team serving the state keeps posted on insurance developments
nationally.

On a continuing basis, the knowledge developed in serving the state is
offered to all insurance agents in Montana. For example, a comprehensive
educational progrém on public entities’ risk and insurance now is under way,
and workshops are scheduled early in 1976. These will be open to all agents,
without limitation to members of the Independent Insurance Agents Association.

Thus, the state of Montana, her communities and taxpayers benefit from this
public and professionally oriented educational effort. In addition, Montana
citizens benefit from the Independent Insurance Agents’ support of highway and
traffic safety programs, antitheft projects for motorists, grants to universities
and colleges for scholarships and libraries, and for career development through
institutes for high school and junior college teachers and a student on the job intern
program.

All these services are performed at no profitable compensation to any
Independent Insurance Agent Association member. Servicing commission for the
state is calculated at the minimum handling costs. It would cost the state of
Montana many times more, in salaries and administrative costs, to administer

such a program internally.

Note: The foregoing was prepared by the Independent Insurance Agents Association
of Montana, a nonprofit organization, P. O. Box 1 2 3, Helena MT 59601.

Telephone (406) 442-1582.

Supplementing the presentation to legislators: Roster, with officers, and assign-
ments of members to areas of responsibilities, and related exhibits. —TM110975



Appendix L

Members of the committee, my name is George Rummel I’m an Independent
Insurance Agent in Hamilton. .My appearance here is prompted by my interest
as a citizen, taxpayer and as a small businessman.

Based upon what I've read and heard of various proposals to cope with
our property taxpayers’ peril‘under limitless liability, I want to speak
to one particular line of thought. Some individuals propose' that all of our
local government insurance problems could be solved with a state centralized
insurance pﬁrchasing office. This line of thinking if carried out Would lead
to one more government agency, and one more substitution of government
for private business. Such a move would further erode our tax base by
eliminating an area of taxpaying income from the business community.

Such a move would fly in the face of all experience in history of failures
by government in taking over from private enterprise.

But there is another practical reason why your small businessmen in
communities throughout Montana ask that centralized state funding of insurance

be rejected: And that is, it won’t work, and there is no need for it.

Insurance carriers have been accepting liability insurance among our
local public entities, our cities and counties, especially the smaller ones.
Where the state has had few cafriers interested in underwriting so large a
.risk, you will find that cities, counties and schools have had little trouble in
obtaining liability insurance. And at as reasonable a rate as can be found anywhere
The idea that the state could make a single purchase of liability insurance
for all local governmental units is erroneously based on the concept of buying it
wholesale. This simply does not operate in insurance where underwriters must

examine and evaluate every individual public entity’s exposures to risks.



SENATE JUDICIARY
EXHIBIT NO

' | R R VA
| BIL N B8 22

Background:

In the 1930s the legislature placed lpcal public entities into a centralized
state insurance scheme and it was a disaster.

Cascade county for example found it was paying $8, 500 more into the
state fund than it would have paid to private carriers for the same coverage
ona local basis. For state property, the rate increased nearly 100 per cent.
A legislative committee investigated the 1935 state insurance fund. Investigators
determined that the state could have purchased three yeﬁrs of insurance for what
it was costing for one year on a state funded plan.

On top of this Helena-administered state operation, the state and most
of the local public entities had to be re-insured with private carriers. This
led to discovery that one Butte agent benefitted from the re-insurance.

In 1936, the Montana voters ended the centralized state insuring plan
with a large majority .

The state board of examiners called upon the licensed insurance agents
to propose an insurance plan Whiéh would take the whole business out of
politics. Thw two statewide property and casualty agents’ associations

did propose a plan, and it has operated for the taxpayers’ benefit since then.

Other examples of centralized government insurance plans which have failed
include: the state of Maryland, the provinces of Manitoba, Saskatchewan and
British Columbia. Others which are proving extremely costly to operate inc lude
our federal social security system. There is a great deal of research material
to support the position that government cannot function as an insurance carrier

econcomically, and without dual expense to the taxpayers.
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Minutes of the February 28, 1976 Meeting

SUBCOMMITTEE ON JUDICIARY

The meeting of the Subcommittee on Judiciary was called to order

by Senator Thomas E. Towe, Chairman, at 9:30 a.m., in Room 432,
State Capitol, Helena. All members of the subcommittee were present
with the exception of Senator Glen L. Drake, who was excused.

Also present at the meeting were: Edward Mares, Montana Associa-
tion of Counties; Mike Young, Insurance and Legal Division,
Department of Administration; Cap Bryant, Sheriff and Peace

Officers Association; Arnold C. Kuenning, Independent Insurance
Agents of Montana; Ray Conger, Independent Insurance Agents of
Montana; Tom Maddox, Independent Insurance Agents of Montana;

Steve Butcher, Local Government Commission; Lee Heiman, Local
Government Commission; Ken Curtiss, Board of Crime Control; Ray
Stewart, Court Administrator, Supreme Court; Judge Jack D. Shanstrom,
6th Judicial District; Judge C.G. Sande, 13th Judicial District;
Allen F. Cain, 1lst Judicial District Bar Association; Judge Frank

E. Blair, 3rd Judicial District; Judge Edward Dussault, 4th Judicial
District; Judge Nat Allen, 1l4th Judicial District; and members

of the press.

Senator Towe explained that the morning session of the Judiciary
meeting would be devoted to discussing Sovereign Immunity and the
afternoon session would be devoted to discussing judicial districts.

Approval of Minutes

Senator Towe asked if there were any objections or additions to the
minutes of the last meeting, held on November 22, 1975. No
objections being raised, the minutes were approved.

Senator Towe then asked Robert Person, Legislative Council Researcher,
to give his report on sovereign immunity. Bob Person stated that
Senator Towe had received correspondence from Mr. Jack A. Lambert,
Mayor of the City of Wolf Point in which Mayor Lambert stated that
the City of Wolf Point was in favor of full reinstatement of the
doctrine of sovereign immunity for governmental entities in the
state of Montana. A copy of Mr. Lambert's letter and Senator Towe's
response was provided. Senator Towe stated that the City of Wolf
Point did feel very strongly about this matter, because the in-
surance premium for the city had increased from $3,774.00 in 1975

to $14,860.00 in 1976.

Mr. Person went over a proposed final report outline for the
sovereign immunity study stating that the outline provides

the framework for a report that will adequately relate the sub-
committee's findings and policy determinations to the balance of
the Legislature. Mr. Person stated that he has been able to
obtain a study from the state of California by the California
Law Revision Commission and done on contract by a UCLA Professor



Van Alstyne which outlined sovereign immunity topics considered

by the state of California. He stated that the subcommittee might
benefit from reading this material, and if anyone was interested
-~they .could contact Mr. Person.

Mr. Person told the subcommittee that he has requested a computer
search of the section of the codes containing forms of the word
"liability" in combination with forms of words "civil action",
"injury", or "tort", and has received a printout containing these
sections. He stated that it is very important for the subcommittee
to look at the existing sections of law before drafting new
legislation. Senator Towe stated that it is very lmportant for the
new legislation to be consistent with what is already in the code
and felt that it was important to have the researcher continue to
go through these laws, picking out anything that might be incon-
sistent with the proposed draft. Senator Towe asked that the
researcher provide the subcommittee with recommendations of his
findings in advance of the next meeting.

Mr. Person stated that a question has been raised as to what
effect the new constitutional changes have on existing sections of
law related to sovereign immunity -- the 1972 Constitution

has abolished sovereign immunity, however, there are several
statutes still on the books that recognize this doctrine and there
is a question of the validity of these statutes. There are two
views on this matter: (1) neither the adoption of the 1972
Constitution nor the 1974 amendment effected a repeal of statutes
relating to sovereign immunity and thus those statutes remain in
force; (2) the Montana Supreme Court has held that statutes incon-
sistent with, or repugnant to, a subsequently adopted constitution
are repealed by the adoption of that constitution, and are inopera-
tive or void from that date. Mr. Person felt that if there is a
question of validity then the wise thing to do would be to repeal
these sections and then reenact the ones that the subcommittee
would want in force.

Mike Young, Department of Administration, stated that he felt any
statute dealing with sovereign immunity on the books at this
time, would be deemed unconstitutional by the courts. Mr. Person
stated that some of the old statutes could have been implemented
to meet certain problems that still exist and could be used

as a guideline to draft new legislation.

At this time, Senator Towe went over the memo written by Bob .
Person dated February 10, 1976, entitled Bill Sections Related

to Sovereign Immunity. (Attachment 1) The following decisions were
made. (Detached minutes for this protion of the meeting are
available in the Legislative Council Office.)

I. Provisions for Immunity from Suit
A. Immunity from suit for legislative acts and omissions

1. Senator Cetrone moved that language be drafted to
the following effect:

a. Any legislator, and any officer or agent of the
legislature is also immune from suit for any claims
arising as a result of any votes or official
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action taken by either house or bypgng of its S8-22-
committees when that action is taken as a body.

b. Any legislator is immune from any claim from
damage for defamation and is immune from any
claim for harm or any damage caused by official
action taken by the legislature as a result of any
of his statements or activities actually conducted
during the course of enacting legislation.

The motion was restated to propose that the subcommittee adopt
language relating to defamation and other actions of legislators.

Motion Carried

2. Senator Turnage moved that consideration of extending
immunity to legislative activities at local government
level be passed.

Motion Carried

B. Immunity from suit for judicial acts and omissions.

1. Senator Turnage moved that language like the following
be added to the section:

a. The officers and agents of the judiciary are
immune from suit for any official actions taken by
the court.

Motion Carried

Comment: Concerning the Governor in his legislative function.

1. Senator Cetrone moved that the Governor be immune from
any action taken officially as a part of his legislative
function in vetoing or approving bills or in calling
sessions of the legislature.

Motion Carried

C. State immune from suit for punitive damages.

1. Chairman Towe recognized a consensus to add the word
"exemplary" to this section.

ITX. Establishing a Defense of Good Faith Enforcement of a Law or Rule.

1. Senator Turnage moved that the language "or rule adopted
according to law" be stricken from the section.

Motion Carried

2. A vote demonstrated a consensus to add language like
the following to the section:

"If any officer, agent, or employee of the state, or
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of a county, municipality, taxing district, or of
any other political subdivision of the state acts in
good faith and without malice or corruption under
the authority of a regulation, ordinance, or other
rule duly promulgated and that regulation, ordinance
or rule is subsequently declared invalid, neither he
nor his superior is civilly liable in any action in
which he or his superior would not have been liable
had the law been valid."

Senator Turnage moved that instead of "neither he nor
his superior" the section should read "neither he nor
any other officer or employee of the governmental
unit, nor the governmental unit he represents, is
civilly liable..." and then that the last four lines
be stricken.

Motion Carried

III. Limitation on Liability for Damages

1.

Senator Cetrone moved that recovery for noneconomic
damages be limited to $25,000.

For the motion: Senator Cetrone, Representative Vincent

Against the motion: Senator Turnage, Representative Huennekens,
Representative Anderson

Not voting:

Representative Lory

Motion Failed

2.

Senator Turnage moved that definitions of "economic"
and "noneconomic" damages be drafted considering the
following language:

a. "Economic damages" means tangible damages such as
out-of-pocket pecuniary losses.

b. "Noneconomic damages" means those damages
not included as punitive damages or economic
damages and includes pain and suffering, loss of
reputation, etc.

Motion Carried

3.

Representative Huennekens moved that a limit of
$300,000 per occurrence be established on the condition
that recourse be available to the legislature. He
amended the motion to limit liability to $100,000

per person and $1,000,000 per occurrence.

Representative Vincent moved in substitution of
Representative Huennekens motion that limits of
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Tom Maddox stated that no matter what limitations the subcommittee
chose to put on the damage suits, you still are faced with double
digit inflation which will change the value constantly. He
suggested that perhaps it could be fixed to the taxable value.

Senator Towe asked the subcommittee if they would want more time
to consider these proposals. The subcommittee agreed that they
needed more time. Representative Vincent stated that the job
before the subcommittee was overwhelming and in order to do a
thorough job the subcommittee would need at least one extra
meeting before considering any further action on the proposed
items.

Tom Maddox extended an invitation to the subcommittee on May 5

in Billings, Montana, to attend a meeting on Local Risk Management
Problems, and a personal invitation to Senator Towe to speak at
the meeting.

Senator Towe stated that he would like to have attached to the
minutes of this meeting a finalization of the proposed wording
for the bill. The meeting adjourned for lunch at 12:30 p.m.

The Subcommittee on Judiciary reconvened at 1l:45 p.m. The after-
noon session was devoted to judicial districts. Senator Towe
stated that a report by Ray Stewart, Court Administrator, would
be added to the agenda. Senator Towe then asked Mr. Dick Harge-
sheimer to present his report on judicial districts.

Mr. Hargesheimer stated that he wanted to discuss three things:

(1) what we do know and what we do not know about judicial districts,
(2) some suggestion for redistricting, and (3) the concept of
administrative districts. Mr. Hargesheimer felt the key to problems
in the courts is not redistricting but court administration. To
call the district court system a "system" is a misnomer -- we

have had 28 different systems for the past 50-60 years, and

within those 28 systems are other systems, i.e., the funding
situation, etc. Mr. Hargesheimer stated that the district judges
have no statutory authority or control over the clerks of court.
They are the only state agency that have no control over their
clerical staff. Mr. Hargesheimer stated that there is a definite
lack of uniformity between the district courts -- in all areas,
travel, caseload, etc. He found that it was difficult to determine
just what a reasonable caseload was for a judge because each judge
is different. Mr. Hargesheimer had sent out a questionnaire to the
district judges and the responses varied greatly concerning

the "ideal" caseload for a judge. He stated that it was hard to
equate caseload with workload because of the variables that exist
in each case. He felt that we really need a better system of
collecting statistics for the district courts. There has been
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no administration over the entire court system, creating a lack

of uniformity between the districts. Mr. Hargesheimer handed out
some alternative suggestions for redistricting (Attachment 2).

He stated that if caseload is an indicator of workload, then
districts 13, 8, 1, 4 and 11 would need some kind of assistance =--
either an additional judge, law clerks, support staff, or redistricting.
He discussed the legislative history of redistricting stating that
there has been 18 legislative changes in the districts, including
either taking away or adding additional judgeships. However, in
only one instance was there any study done before redistricting.

Mr. Hargesheimer then discussed the concept of administrative
districts. This would divide the state up into 8 districts, i.e.,
urban districts would have judges dealing with urban problems.

There would be a chief administrative judge in each district that
would help equalize the caseloads if they got too heavy at any

given point in time. Mr. Ray Stewart, pointed out that for purposes
of election the existing districts would stand, this system would

be superimposed on top of the existing system.

Senator Turnage asked what the function of an administrative judge
would be. Mr. Hargesheimer stated that one of the functions would
be to see that the workload was more evenly distributed.

Mr. Ray Stewart passed out a Courts Planning Proposal, a copy is
attached and made a part of these minutes (Attachment 3). Mr.
Stewart stated that he has given the same proposal to the Supreme
Court Judges and is waiting for their reaction. Senator Towe

asked Mr. Stewart to explain what he meant by a court planning
unit. Mr. Stewart stated that under the constitution the Supreme
Court has supervisory responsibilities for the court system -- this
is a new system. The court planning unit would add three people to
the staff -- a planner statistition, a budget evaluator, and a -
general researcher -- who would support the court administration
project and the court planning commission (which would be comprised
generally of judges and lawyers) in efforts to develop statistical
information concerning the courts.

Judge Sande, Yellowstone, felt that prior to this year, the

Judges Association had not taken enough interest in the judiciary.
This year there is an interim committee of five judges who will
meet about every six weeks. He stated that a few years ago two
university professors took the task upon themselves to draw up a
whole redistricting plan, the judges looked it over and found that
it would not work at all. He felt that there is no real crisis
with the present system. However, he stated that some study should
be done on the subject and from that study a better plan could be
drawn up. He felt that population growth was a very important item
to be considered in redistricting. He stated that the Judges'
Association will be taking a good look at this redistricting plan
and will be having some input in 1it.

Judge Shanstrom stated that he also felt that the problem is not

as critical as it might appear. There is a great difference between
caseload and workload. The judges are pretty well satisfied with
the present system. He would be in favor of the court administrator
working with the Judges' Association for any future redistricting.

-6-



- e BTN E A SJTFIRIETRING

EXHIBIT NO.___ 3 _
are__ & 3 -86
Judge Allen stated that he has the smallest district in Montana S$R-22

with the lightest caseload. He felt that you coiiti Mot use—easetoad
to determine workload. '

Judge Blair stated that Beaverhead County is current; that by

May 1, Madison County will be current; and Jefferson County will
be current in a short time, which brings the 5th Judicial District
up to date. Therefore, the 5th Judicial District does not need

an extra judge. It is functioning well, there is no complaint
whatsoever, and the district is perfectly satisfied with the
present system. They do not want is dismanteled.

Judge Dussault felt that members of local bar associations should
be fully aware and work with the subcommittee on any plans for
redistricting. The members of the bar are the ones that should
have the greatest input into any changes that the legislature
wants to make. He stated that the judges want to work with the
subcommittee but the members of the bar must also be considered.

Senator Towe explained that the reason the study came about

in the first place was because of the bar associations in three
counties: Lincoln County, who came to the last legislature to
petition the legislature to create a new judicial district in
Lincoln County; Yellowstone County which had a bill introduced,

at the request of the bar association, to add a new judge to the 13th
Judicial District; and from Gallatin County who wanted a new judge
added to the 18th Judicial District. He stated that the legislature
rejected all three of those claims primarily because they felt it
was important enough to take a closer look at and study the whole
situation. Senator Towe pointed out that this was the third
judicial meeting to take place and he was pleased with the response
received so far. At the second meeting the subcommittee decided

to send some tentative conclusions to the judges, the bar, and

the public to see if the subcommittee was headed in the right
direction. The subcommittee had decided at that time to not

make any major overhaul of the present districts in Montana but
that some minor adjustments were necessary. They also decided to
suggest that the court reporters be paid by the state -- they would
be on the same system as the district judges are now. Included in
that would be funding to pay for secretaries where needed, and also
law clerks. He felt that it may make more sense to add these

types of services rather than adding new judges.

Judge Sande felt the subcommittee would be wasting its time to

come up with any conclusions until the Judges' Association had

a chance to meet and discuss alternative solutions. Senator Towe
asked if it would be helpful to the Judges' Association if the
subcommittee drew up some tentative proposals for their reaction or
would it be better to wait until the Judges' Association drew up
some proposals before acting. Judge Sande felt that it would be
much better for the Judges' Association to discuss a plan. He

felt that the subcommittee was not as aware of the situation as are
the judges and lawyers who work with the system every day. But

if the subcommittee wanted to make suggestions, the Judges' :
Association would be happy to look at them and let the subcommittee
know what they thought.



Allen Cain, President of the 1lst Judicial District Bar Association,
stated that their association would like to have some input into
any legislation that might affect their area. It would be helpful
if the subcommittee would send the local bar associations any
proposals made and let the members respond to them. It would be
important to find out what the proposals will do to the individual
lawyers who must practice every day, however, the opinion of the
Judges' Association would be the most important.

Mr. Ray Stewart stated that in 1908, after Park County split off
from Gallatin County, it was hard for the people to get to the
county seat and they wanted their own county seat. The legislature
passed a law that stated the people could create their own county
by petition as long as they did not bring the county line within

10 miles of the existing county seat. Immediately, the number of
counties jumped from 26 to 56. Ever since that time the executive
branch of government, and now to some extent the legislative
branch, has been trying to manage this critter. One of the results
of the county busting period was that some of the more rural
counties sent a man to the legislature, and he served ten terms,

in time created himself a judge -- and that is how we got at

least 17 of the present judicial districts. The point he was
trying to make is that the subcommittee could create another
judicial district, but it may solve the problems equally as well

by adding another judge to the 1llth Judicial District with the
proposal that the third judge must reside in Libby. Mr. Stewart
also stated that the administrative district approach has been used
in North Dakota, and has worked out very well. Under the adminis-
trative district system, an administrative judge would take care of
all the administrative tasks that keep a court operating while the
others would be free to devote their time to the judicial work.

The intent is not to infringe upon judicial independence, but rather
to alleviate the other judges of the workload associated with manage-
ment tasks.

Senator Towe stated that the people of Libby were concerned about
the heavy caseload and the amount of work that two judges must
handle at the present time in their district and that the judge
only is in Libby just one day a week. Mr. Stewart felt that by
adding a third judge to that district and having him reside in
Libby would alleviate the problem. Senator Towe stated that the
people oppose that alternative because they felt that with the
present election system the judge would end up back in Kalispell
and put the people out of Libby back in the same situation they
are in now.

Senator Towe. asked Judge Sande to respond to the possibility of
taking away the outlying counties in his district and adding them
to other districts versus adding a new judge. Judge Sande stated
that he does not have the problem with driving, that his problem
lies with some of the new laws passed that require so much more
time.

Senator Towe stated that the suggestion had been made to place

Treasure County in District 16. Judge Sande felt it was easier for
the present judge to drive 25 miles to Hysham than to bring someone
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in from Billings which is 80 miles. He was not in favor of any
change for that district.

Representative Huennekens asked the judges' opinion of adding law
clerks and assistants to the courts. Judge Sande stated that a law
clerk or secretary would just be in his way. He is satisfied with
his present system. Judge Blair stated that there is nothing in
the law that requires his court reporter to do his secretarial

work and felt that some provisions should be made to provide

judges with secretarial help. Judge Shanstrom stated that he was
not in favor of law clerks or researchers, etc.; they would be no
help to him.

Judge Dussault stated that his court reporter will not take
depositions and he cannot force him to do this. He would be in
favor of a person to do letter writing, etc.

Representative Anderson asked if there was anything in the law
that mandates the relationship between clerks of court and the
judges. The judges replied that there is nothing in the law
about it, however, traditionally they have always cooperated.

Senator Towe asked the judges' opinion of having the state pick

up the financing of the court reporters rather than splitting

it between the counties as it is done now. Judge Dussault felt it
was the state's function to provide the financing for court reporters.
The other judges agreed.

Disqualification

Judge Allen stated that the Judges' Association has asked him to
draw up a bill on disqualification. He stated that he has met with
the Supreme Court and with Duke Crowley from the law school to
draft a bill. The Supreme Court has agreed to adopt this bill.

The Supreme Court has made one minor change and that is eliminating
the JP courts from the bill. Senator Towe asked if the court had
the authority to 1issue this as a rule without further legislation.
Judge Allen stated that under the new constitution, they have the
power to draft any statute. However, the legislature has the power
to throw it out if they so choose during the next session. Senator
Towe stated that if the court plans to do something in this direc-
tion, the matter would be considered settled as far as the sub-
committee was concerned. Ray Stewart stated that the Acting

Chief Justice Castles had indicated to him that this would be the
number 1 priority for the court to consider just as soon as the
Chief Justice could return to the bench. Senator Towe asked the
judge whether the disqualification procedure would have to be made
within 10 days after the judge was appointed to the case. Judge
Allen stated that was correct. Senator Towe felt that is was not
necessary for the subcommittee to consider this matter further.
Judge Allen is in favor of disqualification. Senator Turnage

also favored revising the present disqualification procedures.

Representative Huennekens felt that any minor changes in redistricting
SENATE JUDICIARY
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would not be received very well at the present time. Senator

Towe felt that if some tentative changes were proposed, that would
cause some reaction. Representative Huennekens felt that if changes
were proposed they should be considered on the basis of population
rather than caseload. '

Senator Cetrone felt the ‘situation in Libby should be taken care
of by the subcommittee, the statistics justified some kind of
change for that area. Senator Towe stated that he received a
call from Joe Roberts who wanted to attend the meeting, weather
permitting. Mr. Roberts was very much concerned about the
situation and stated that the people in the Libby area are also
very concerned -- they need something done.

Senator Towe stated that Judge Ludke needed some help in his
district also, that his area was very overloaded.

Senator Cetrone thought that the subcommittee should propose some
sort of change in order to get some type of reaction -- negative
or positive ~- form the judges, from practicing attorneys and from the
public. Representative Huennekens felt that we have four problem
areas that need specific attention: Yellowstone County, Flathead
County, Helena and Bozeman. These are the areas that need some
relief now. They are also the four areas that will have the
highest population growth in the state. Senator Towe stated that
another judge could not be justified if the problem could be
solved by adding a law clerk or secretary. Representative Vincent
suggested making the program voluntary -- give them the funds for
a law clerk or secretary if they wanted them.

Representative Huennekens moved that legislation bedrafted to
provide a fund for the Supreme Court to use in providing law

clerks and secretaries for judges, to be allocated by the

Supreme Court upon request as the need is determined by the Supreme
Court. The motion carried.

Senator Towe asked if the subcommittee would want to include
an appropriation bill with that motion.

Representative Huennekens moved that an appropriation of §$100,000
be alloted for district courts only for the Supreme Court to

use in providing law clerks and secretaries to judges as requested
and the need is determined by the Supreme Court. The motion
carried.

Court Reporters

Senator Towe stated that the court reporters would prefer to be
under state funding; first, it is a hassle for them to come to the
state legislature every year to ask for funding; second, it is a
hassle between the counties because they have to figure out how
their counties can all participate in the payment of salaries --

in district 13 there are 5 counties. The court reporters do not
want to come under a court administrator, they want to remain under
the reigns of the judges.
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Mr. Hargehseimer questioned whether there would be a conflict

with court reporters working on the side under a fee basis if they
become salaried state employees. Senator Towe stated that if it
is a conflict with the state then it should also be a conflict for
the county. The subcommittee did not decide whether a conflict
existed or not.

Senator Turnage moved that the court reporter be placed under

state financing the same way the district judges are now. The
motion carried.

Court Administrator

Representative Lory stated that .the court administrator is now
operating under a grant. He felt that an appropriation should be
made for a court administrator. Mr. Hargesheimer was sure that
the court would make this type of appropriation request to the next
legislature. Mr. Hargesheimer stated the court has no objection
to introducing a bill to establish a court administrator.

However, the court would like to have some input into any proposed
legislation. He felt that they would be very much in favor of a
resolution. Senator Towe stated that it was within the purview of
the subcommittee to propose legislation on this subject because

it effects the obtaining of statistics and necessary information
which the legislature needs to make more informed decisions.

Also a court administrator may be able to smooth the workload
problems thus, fewer new judges would be needed. Senator Cetrone
stated he was in favor of a court administrator.

Representative Huennekens moved that the following language be
drafted as a bill:

There is hereby established a court administrator to be
under the supervision of the Supreme Court, whose function
will be to collect, analyze, and report statistics and other
pertinent information about the work of the judicial branch
to the Supreme Court and to the Legislature and to do any
and other functions that might be assigned to him by the
Supreme Court and the Court Administrator shall not have

any authority to do any scheduling or handle any scheduling
of any courts or any judges or any court reporters.

The Clerks of Court are hereby directed to cooperate

with the court administrator in obtaining the statistics

that are necessary for the use of the Supreme Court and

the Legislature, in better administering the court system
with the state of Montana. The qualification and salary to be
determined by the court.

The motion carried.
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Redistricting

Senator Turnage favored waiting to make a decision until he
received some information from the Judges' Association. Senator
Towe felt that to make sure the Judges' Association does not ignore
the situation, the subcommittee should give them some type of
proposed legislation for their reaction. He felt that we needed

an additional judge in district 13, and 11, either that or make a
new district and elect a judge in Lincoln County. He felt that
Lewis and Clark County could get by with a law clerk rather than
an additional judge. Possibly add another judge to district 18.

Representative Lory moved that the following questions be drawn up
and sent to the Judges' Association and the Bar Association

asking that they respond in time for the subcommittee's April
meeting.

1. Should there be a new judge added to the 13th judicial district?
2. Should there be a new judge added to the 18th judicial district?

3. Should there be a new judge added to the 1llth judical dis-
trict with the requirements that he be a resident of
Lincoln County?

4. Should Treasure County be transferred from 13 to district
162

The motion carried.

Representative Huennekens stated that he was concerned about district
14. There have been less than 200 filings in the district, and
possibly in consideration of an extra judge in Yellowstone County
they could also pick up Musselshell and Golden Valley. The
possibility of putting Townsend in with Gallatin County was
discussed, but it was decided that Townsend would be much happier
being left in the 1lst judicial district. Senator Towe felt that
the alternative for redistricting that was proposed by Mr.
Hargesheimer should be considered by the subcommittee and also
considered by the Judges' Association. The subcommittee decided
that they would not discuss any further action on redistricting
until after they heard from the Judges' Association.

Senator Towe instructed Mr. Hargesheimer to also send any material
on redistricting to the Bar Association and the Supreme Court
as well as the Judges' Association.

Lee Heiman, of the Local Government Commission, stated that his
commission was studying a proposal of total state assumption of

court costs. They have not put it all together yet, but he wanted

to be sure that the subcommittee, by passing the motion to have the
state fund court reporters, was not rejecting state assumption of

all other court functions. Senator Towe stated that the subcommittee
had not ruled cut any other state assumption of court costs.

-12~



Senator Turnage moved that the subcommittee give further consider-
ation to total state assumption of court system except for the
housing facilities of the courts. Representative Huennekens was
in favor of that. The motion carried.

The date of the next meeting was discussed. It was set for May 8.

The morning would be devoted to districting and the afternoon to
sovereign immunity.

The meeting adjourned at 5:05 p.m.
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February 10, 1976

TO: Subcommittee on Judiciary
FROM: Robert B. Person
RE: Bill Sections Related to Sovereign Immunity

This memo presents sections of a bill to manage the state's sovereign
immunity situation. The sections have been designed to accomplish
the goals established by the subcommittee during its November
meeting. Upon conclusion of subcommittee deliberations, these
sections might form a nucleus for one or several bills. 1In
developing a critique of these drafts one should bear in mind how
they should relate to one another and whether one or more bills
should be drawn to accomplish these goals.

The drafts address the following points:

1. Immunity from suit for the Legislature and Judiciary
is provided.

2. The state is granted immunity from suit for punitive
damages.

3. A defense against tort liability for good faith actions
under the color of the law is established.

4. Recovery for actual economic loss within established
limits per claimant has been provided with a recognition
of an appeal procedure.

5. Provisions for satisfaction of judgments by local
government units through insurance, taxes, and bonds
have been made, and property exemptions from execution
have been drafted.

I have not drafted these sections in the form of a bill because
I do not believe the coverage of the problem is yet comprehensive.
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The commentary below the draft sections will indicate some
alternatives and additional provisions that should be considered.
In addition, I will have information available by the meeting date
that will answer some of the research questions posed by the
subcommittee and provide a basis for further discussion.

I. Provisions for Immunity from Suit

A. Immunity from suit for legislative acts and omissions.
The state is immune from suit for an act or omission
of the legislature or of an officer or agent of the
legislature. The legislature is that body vested with
legislative power by Article V of The Constitution of
the State of Montana.

B. Immunity from suit for judicial acts and ommissions.
The state is immune from suit for an act or omission of
the judiciary or of an officer or agent of the judiciary.
The judiciary includes those courts established in accord-
ance with Article VII of The Constitution of the State
of Montana.

Comment: As drafted, these sections do not immunize the officers
of the legislature and judicial branches for their official

acts. Legislators and judges may be immune from suit nevertheless.
Precedent for judicial immunity in the United States may be found
in such statements as, ". . . judges are not liable to civil
actions for their judicial acts, even when such acts . . . are
alleged to have been done maliciously or corruptly." Further
research would undoubtedly disclose similar immunities for the
discretionary acts of legislators in legislating. If legislators
and judges are immunized in either statute law or case law for
discretionary acts, it is reasonable the governor should be also.
This would apply at least insofar as his use of discretion in
approving or disapproving acts of the legislature.

C. State immune from suit for punitive damages. The
state is immune from suit for punitive damages.

II. Establishing a Defense of Good Faith Enforcement of a Law or
Rule.

Actions under unconstitutional law or rule - same as if
constitutional, - When, (1) If any officer, agent, or employee
of the state, or of a county, municipality, taxing district,
or of any other political subdivision of the state acts in
good faith and without malice or corruption under the apparent
authority of a law, or rule adopted according to law, and that
law or rule is subsequently declared unconstitutional as in
conflict with the Constitution of Montana or the Constitution
of the United States, neither he nor his superior is

civilly liable in any action in which he or his superior
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would not have been liable had the law been constitutional.
(2) As used in subsection (1) of this section, superior
includes any superior officer, agent, or employee and any
superior county, municipality, taxing district, other
political subdivision of the state, and the state.

Comment: This section would accomplish the subcommittee's
recommendation to manage the problems that might arise from what
one writer called the "oversimplified and unsophisticated notion”
that an act declared unconstitutional is void from the beginning.
An official acting under the law would often be in the vulnerable
position of having to act under the law and later being held
personally liable for his actions with no defense. The question
of correct or incorrect discretion under the law and the question
of negligence remain available for argument. The section does
not cover unconstitutional applications of constitutional statutes,
nor in cases where an action is performed as a result of indirect
statutory authority, such as duty under a contract.

ITII. Limitations on Liability for Damages.

Limitation on governmental liability for damages in tort -
appeal for relief in excess of limits. (1) Neither the state,
a county, municipality, taxing district, nor any other political '
subdivision of the state is liable in tort action for: (a)
noneconomic damages suffered as a result of an act or

ommission of an officer, agent, or employee of that entity;

nor (b) economic damages suffered as a result of an act

or omission of an officer, agent, of employee of that

entity in excess of Dollars (S )
for each claimant for each occurrence.

The legislature or the legislative governing body of the
county, municipality, taxing district, or other political
subdivision of the state may authorize payments for economic
damages in excess of the sum authorized in subsection 1(b)

of this section upon appeal of plaintiff from a final judgment
in the amount stated in that subsection.

Comment: An effort to control the liability of an entity in the
absence of immunity from suit depends for success upon proving the
motion that 1liability can be separated from suability. These
arguments are available generally. Whether they are applicable
under Montana's present dituation deserves additional study and
discussion.

IV. How Judgment Against Governmental Entities May be Satisfied.

Tort judgments against governmental entities except state -
how satisfied. (1) A county, municipality, taxing district,
or other political subdivision of the state shall satisfy

a final judgment out of funds that may be available from
the following sources:



SENATE JUDICIARY
EXHIBIT N0

e & —2b=86

: .. BILL NO__SB-2> )
Subcommittee on Judiciary
Page Four v February 10, 1976

(a) Insurance;

(b) A property tax, levied and collected at the earliest
time possible, in an amount necessary to pay the
judgment, except that the levy may not exceed

mills; or

(c) Proceeds from the sale of general obligation bonds
issued for the purpose of deriving revenue for the
payment of judgment. Property taxes levied to
satisfy bonds issued to pay judgment may not exceed

mills.

No penalty or interest may be assessed against any governmental
entity as a result of a delayed payment of an uninsured tort
liability. '

V. Exemption of Public Property From Execution of a Judgment
By Attachment.

Public property exempt from execution. All property

owned by the state, a county, municipality, taxing district,
or other political subdivision of the state is exempt from
attachment or execution.

Comment: This section would be added to Title 93 as Section 93~
5820.1. Chapter 58 concerns the execution and placing this provision
at 93-5820.1 would place it at the end of another series of
exemptions. In addition, section 93-5814 should be amended to

remove the following language from subsection 10:

All courthouses, jails, public offices, and buildings, lots,
grounds, and personal property, the fixtures, furniture, books,
papers, and appurtenances belonging and pertaining to the
courthouse, jail, and public offices belonging to any county
of this state, and all cemeteries, public squares, parks,
and places, public buildings, town halls, public markets,
buildings for the use of fire departments and military
organizations, and the lots and grounds thereto belonging
and appertaining , owned or held by any town or

incorporated city, or dedicated by such city or town to
health, ornament or public use, or for the use of any fire
or military company organized under the laws of the state.

This monumental sentence fragment covers many of the properties
concerned but is misplaced in a section primarily concerned with
exemptions for debtors who are married or heads of families. It
should therefore be stricken from the statute.
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VI. Liability.of Individuals for Their Own Torts.

Governmental entities immune from suit arising from corrupt
or malicious acts. The state, a county, municipality,
taxing district, or other political subdivision of the state
is immune from suit arising from the corrupt or malicious
acts of its officers, agents or employees.

Comment: Abrogation of sovereign immunity would normally mean
the employer of a government employee would be responsible for the
torts of the employee unless some provision to the contrary
exists. The subcommittee asked that individuals be made responsible
for their "own" torts. I interpreted this language to mean torts
committed on behalf of the employee himself for his own benefit
rather than trying to draw a distinction between intra and ultra
vires acts, negligent and non-negligent acts, or discretionary
and ministerial functions, all of which suffer some inadequacy

in this area. Given the goals of the tort law system, it is
reasonable for the employer to stand behind the official except
to the extent it is proven that acts that were tortious were not
"honest" mistakes.

Professor VanAlstyne of UCLA advised the California Legislature
on this subject that if an official is to maintain liability for
torts committed as a result of bad-faith action and the state is
to remain liable for other actions, there must be a way to
guarantee successful operation of the system and reduction of
frivolous suits. He proposed the following possible procedural
techniques:

1. Require the posting of bonds by Plaintiff to guarantee
payment of costs and a reasonable attorney's fee.

2. Limit recovery to actual damages incurred.
3. Preclude recovery of exemplary or punitive damages.

4. Establish a rule demanding detailed evidentiary pleading
in a verified complaint of the facts upon which the claim
of malice or intentional wrongdoing is predicated.

5. Place the burden of rebutting the presumption of legality
and regularity on the Plaintiff.

This memo has been distributed to all interested parties on the
mailing lists at the Legislative Council Office. Oral or written
comments prior to the February 28 meeting date are encouraged.
All comments received at the Legislative Council Office will be
provided to subcommittee members.
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JUDICIAL DISTRICTS ALTERNATIVES:

BOUNDARIES & JUDGESHIPS

Note: The population figures below are for 1970. The casefiling
figures are for 1974.

The cost for each additional judgeship is approximately $28,125
per year (salary plus fringe benefits).

ALTERNATIVE #1

Remove Treasure County from District 13 and place in District 16.

Remove Stillwater and Carbon Counties from District 13 and place
them in District 6.

Add one (1) judge to District 13; retain two (2) in District 16,
and one (1) in District 6.

Before Redistricting:

Casefilings per District =-- 3,599 in 13; 591 in 16; 396 in 6.

Casefilings per Judge -~ 1,200 in 13; 296 in 16; 396 in 6.

Area per District -- 12,510 sqg. miles in 13; 23,212 in 16; 4,466
in 6.

Population per District -- 110,205 in 13; 30,622 in 16; 14,177
in 6.

After Redistricting and addition of 1 judge:

Casefilings per District =-- 3,168 in 13; 620 in 16; 748 in 6.

Casefilings per Judge -- 792 in 13; 310 in 16; 748 in 6.

Area per District -- 7,665 in 13; 24,197 in 16; 8,326 in 6.

Population per District -- 97,424 in 13; 31,691 in 16:; 25,889
in 6.

ALTERNATIVE #2

Remove Treasure and Big Horn Counties from District 13 and place
in District 16.

Remove Stillwater and Carbon Countles from District 13 and place
them in District 6; eliminate District 18 and add Gallatin
County to District 6.

Retain three (3) judges in District 13; two (2) in District 16;
and two (2) in District 6.



Before Redistricting:
See the same section under Alternative #1.
After Redistricting:

Casefilings per District -- 2,867 in 13; 921 in 16; 1,714 in 6.
Casefilings per Judge -- 956 in 13; 461 in 16; 857 in 6. (Adding
an additional judge to District 13 would make the casefilings

per judge 717).
Area per District -- 2,642 in 13; 29,220 in 16; 10,843 in 6.
Population per District -- 87,367 in 13; 41,748 in 16; 58,394
in 6.

ALTERNATIVE #3

Remove Treasure and Big Horn Counties from District 13 and add them
to District 16.

Remove Garfield and Prairie from District 16 and add them to
District 7.

Remove Stillwater and Carbon Counties from District 13 and add
them to District 6.

Retain three (3) judges in District 13; two (2) in District 16;
and one (l) each in District 6 and 7.

Before Redistricting:

Casefilings per District -- 3,599 in 13; 591 in 16; 569 in 7;
396 in 6. :

Casefilings per Judge -- 1,200 in 13; 296 in 16; 569 in 7; 396
in 6.

Area per District -- 12,510 in 13; 23,212 in 16; 7,946 in 7;
4,466 in 6. ‘

Population per District -- 110,205 in 13; 30,622 in 16; 25,446
in 7; 14,177 in 6.

After Redistricting:

Casefilings per District ~- 2,867 in 13; 885 in 16; 605 in 7;
748 in 6.
Casefilings per Judge =-- 956 in 13; 443 in 16; 605 in 7; 748
in 6.
Area per District -- 2,642 in 13; 23,035 in 16; 14,131 in 7;
8,326 in 6.
Population per District -- 87,367 in 13; 38,200 in 16; 28,994 in 7;
25,889 in 6.



SENATE JUDICIARY
EXHIBIT NO ==

DATE é’%'ﬂ”

ALTERNATIVE #4 BILL NO.__ 2222

Move Broadwater County frcm District 1 to District 18.
Add one (1) judge to District 18.

Before Redistricting:

Casefilings per District =-- 1,360* in 1; 966 in 18.
Casefilings per Judge -~ 680* in 1; 966 in 18.

Area per District -- 4,669 in 1; 2,517 in 18.
Population per District -- 35,807 in 1; 32,505 in 18.
After Redistricting and addition of 1 judge:
Casefilings per District -~ 1,230 in 1; 1,096* in 18.
Casefilings per Judge =-- 615 in 1; 548%* in 18.

Area per District =-- 3,476 in 1; 3,710 in 18.
Population per District -- 33,281 in 1; 35,031 in 18.

* Assumes 130 casefilings in Broadwater County.

ALTERNATIVE #5

Remove Jefferson from District 5 and place in District 1.
Eliminate District 18 and place Gallatin in District 5.
Add one (1) judge each to District 1 and District 5.

Before Redistricting:

Casefilings per District -- 1,360* in 1; 449 in 5; 966 in 18.
Casefilings per Judge -- 680 in 1; 449 in 5; 966 in 18.

Area per District -- 4,669 in 1; 10,731 in 5; 2,517 in 18.
Population per District -- 35,807 in 1, 18,439 in 5; 32,505 in 18.
After Redistricting and addition of 2 judges:
Casefilings per District -- 1,511* in 1; 1,415 in 5.
Casefilings per Judge -- 504 in 1; 708 in 5.

Area per District -- 6,321 in 1l; 11,605 in 5.
Population per District -- 41,045 in 1; 45,706 in 5.

* Assumes 130 casefilings in Broadwater County.

ALTERNATIVE #6

Remove Sanders and Lake Counties from District 4 and add to
District 11.
Add one (1) judge to District 11.



Before Redistricting:

Casefilings per District -- 3,623* in 4; 2,049 in 11.
Casefilings per Judge -~ 1,208 in 4; 1,025 in 11.
Area per District -- 10,509 in 4; 8,851 in 11.
Population per District ~-- 97,168 in 4; 57,523 in 1ll1.

After Redistricting and addition of judge:
Casefilings per District -- 2,832* in 4; 2,840 in 11.
Casefilings per Judge == 944 in 4; 946 in 11.

Area per District -- 6,237 in 4; 13,123 in 11.
Population per District -~ 75,630 in 4; 79,061 in 11.

* Assumes 2,200 casefilings in Missoula County.

ALTERNATIVE #7

Remove Chouteau from District 8 and place in District 10.
Before Redistricting:

Casefilings per District -- 2,910 in 8; 301 in 10.
Casefilings per Judge ~~ 970 in 8; 301 in 10.

Area per District -- 6,588 in 8; 7,777 in 10.
Population per District -- 88,277 in 8; 15,953 in 10.

After Redistricting:
Casefilings per District =-- 2,602 in 8; 455 in 10.
Casefilings per Judge -- 867 in 8; 455 in 10

Area Per District -- 2,661 in 8; 11,704 in 10.
Population per District -- 81,804 in 8; 22,426 in 10.

ALTERNATIVE #8

Remove Chouteau from District 8 and add it to District 12.
Before Redistricting:

Casefilings per District ~-- 2,910 in 8; 699 in 12.

Casefilings per Judge -- 970 in 8; 699 in 12.
Area Per District -- 6,588 in 8; 8,631 in 12.
Population per District -- 88,277 in 8; 26,444 in 12.

After Redistricting:

Casefilings per District -- 2,602 in 8; 853 in 12.
Casefilings per Judge -- 867 in 8; 853 in 12.

Area per District -- 2,661 in 8; 12,558 in 12.
Population per District -- 81,804 in 8; 32,917 in 12.
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TO: Acting Chief Justice Wesley Castles
FROM: Ray Stewart, Court Administrator

RE: Courts Planning Proposal

Need

Saturday's Judiciary Subcommittee will consider staff-developed
alternatives for the Judicial Branch in the areas of judicial
districting, courts management, disqualification rules, etc.

Its study is based on a 1975 legislative resolution to review
Montana's judicial districts. The subcommittee found the factors
affecting judicial districts so complex and varied that its
review necessarily considered several additional areas. This
review process has probably been more complete than any previous
legislative analysis of Montana's Judicial Branch. But those
who became involved in the review, would be first to point out
the dearth of judicial information on which to base either
knowing changes or assured solutions.

This experience cries for the analysis and statistical
information a planning process comprises. Put simply, we need
to know first where we are before we can chart our course for
where we should be. At least one alternative mentioned during
discussion of each subcommittee-studied area suggested the
subcommittee defer the particular problem to the Court for its
court administrator to research preliminary to its formulating
a recommendation. Possibly the alternative is for the Montana
Judiciary to again become the victim of legislative good
intentions. For some past judicial statute changes cannot be
said to have enhanced the court systems' overall efficiency and
economy. Witness Montana‘s 18 judicial districts which have
unequal caseloads, unequal mileage between courts, unequal
numbers of judges, unequal trial timeliness, unequal research
facilities and personnel, and unequal numbers of other support
facilities and persons.




Urgencz

If the subcommittee is willing to seek the knowing
recommendations of the Judiciary, should we not expeditiously
proceed with a courts planning project to develop such knowing
recommendations?

Just as the Chief Justice is the chief budget officer for
Montana's Judicial Branch, usual management hierarchies would
consider him the chief planner for the Judicial Branch. Until
the court administrator project began (October 1975) he had no
management/research staff to lay groundwork for judicial
planning. The matter is compounded by each district judge who
holds his different view of Montana's court problems. So to
insure that any solution addresses more than just one judge's
problem requires cooperative analysis and synthesis. Even now
the court administrator and research assistant are only thinly
spread over the basics essential to the planning process. And
the results of their work at the current two-staff effort is
too slow to help the Court plan to meet these problems with
knowing recommendations before the 1977 Legislature convenes.

In November the Montana Board of Crime Control reported
discretionary money was available for courts planning projects.
I relayed that information to the Chief Justice, suggesting it
might bear further scrutiny.

At the Chief's suggestion, I informed the Crime Control Board
that the Court might be interested in pursuing discretionary
funds for a court planning project. But in that the court
administrator project was just underway, many other urgent
matters first had to be attended.

I discussed courts planning again with the Chief Justice in

late January, after discovering minor financial report
irregularities (Exhibit ), and suggesting some possible
solutions. At that time I suggested a courts planning unit

could include an internal auditor, who would be directly
responsible to the Chief and could help develop the financial
information base about the Judiciary. This would be an essential
corollary to uniform, accurate judicial statistics.

About this same time the court administrator project began
preparing for a statistical collecting and reporting effort
(Exhibit ). This, properly carried out, would collect monthly
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trial court statistics in Montana, thereby providing an
information base on which planning could begin. The problem
with the current statistical collecting and reporting effort
is that it only begins January 1976 and goes forward. It
will not offer a historical base covering the past several
years. Therefore, a courts planning effort could provide a
one-shot effort in collecting uniform judicial statistics

over the past several years, as well as snythesizing and
recording them as a logical base for developing knowing courts
recommendations.

‘ Aggroach

Courts planning would follow the philosophy that the Chief
Justice is the chief planning officer for the Judicial Branch.
It requires a Courts Planning Commission comprised of judges
and lawyers who would spend approximately two days every other
month reviewing staff work and developing recommendations for
the Supreme Court. This in turn, would offer a knowledgeable
basis for requests of the next legislative session aimed at
improving efficiency and economy of Judicial Branch operations.
(Suggesting that the economy of the Judicial Branch would be
improved is not to suggest the cost of the Judiciary to the
state General Fund would be reduced. For instance, one likely
recommendation may be that the state General Fund actually
pick up more of the cost of District Court operations, because
by relieving the counties of judicial costs it could help
equalize the cost of justice across the state.)

The Courts Planning Commission might comprise representatives*
of the following judicial and court officer organizations:

Chief Justice - chief planner

Associate Justice (appointed by Chief Justice)

President, Montana Judges' Association (elected)

Chairman, Montana Judges' Legislative Committee
(appointed by President - MJA)

CLC Commissioners, Montana Judges' Association
(elected-at-large by MJA)

President, Montana Magistrates' Association
(elected)

CLC Commissioner, Montana Magistrates' Association
(elected-at~-large)

*Citizen participation occurs either during formal commission
hearings or when the Legislature acts on Judicial recommendations.
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President, State Bar of Montana (elected)

President, County Attorneys' Association (elected)

President, Montana Trial Lawyers (elected)

Chairman, Judicial Standards Commission (appointed
by Chief Justice)

Chairman, Lower Courts Commission (appointed by
Chief Justice)

Dean, University of Montana Law School (appointed
by Reagants)

1) Clerks of Court, Attorney General, optional
2) Court administrator could serve as commission
secretary.

Budget

The Chief Justice and the Courts Planning Commission would

- require some staff, likely a planner/statistician, a budget
evaluator/internal auditor, and a program evaluator/research
assistant (please see Exhibit ), as well as parttime summer
help to accomplish the initial caseload surveys and a parttime
secretary to expedite the flow of paper and reports from the
staff to the commission. This could be included in a budget
request to the Law Enforcement Assistance Administration for
an $80,000 discretionary courts planning grant for each of the
next two years,

One requirement is that the Court would request the next
Legislature to continue the Court's planning function with a
state General Fund appropriation.

A suggested budget would provide $51,750 for personnel
including a court's planner/statistician at $13,000 a year, a
budget evaluator/internal auditor at $12,000 a year, planning
evaluator/research assistant at $11,000 a year, three survey
specialists at $150/week for ten weeks of the summer session
for a total of $4,500 for the summer, and a half-time secretary
for $4,500. Total salaries and benefits, figured at 15
percent, would equal $51,750. These are low salaries
nationally, but in that the burden of final evaluation of data
and initiation of recommendation would fall on the Courts
Planning Commission, support personnel at these levels would
only provide the necessary input to the commission without
requiring the stature or experience to lead it. These salaries
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also would fit the Montana Judicial Branch existing salaries
structure.

Consultant services ($1,250) are requested to include two-

day visits from the court planner or court administrators

of five nearby states, North Dakota, South Dakota, Wyoming,
Colorado and Idaho. Each of these states has been ahead of
Montana in court administration and courts planning so visits
by their key personnel to Montana would lend sufficient outside
expertise to the Montana effort to assure its productivity and
accuracy without subverting the Montana style. These five are
figured at $125 a day, two days each visit.

Travel and per diem covers ten courts' planning commissioners,
six two-day meetings, and an average per meeting mileage,
meals and lodging of $115. 13 commissioners are planned total,
but only 10 would be involved in out-of-residency travel.
There is also a figure for three one-week staff training
sessions, at $600 each, and the survey specialists and
professional staff at 60 days each and staff at 40 days each,
average of $37/day for 100 miles a day, meals and lodging.

Equipment required (costing $2,400) will include desks,
executive chairs, visitor chairs, files, bookshelves, etc., as
necessary, for the three staff who would be covered under the
two~year project at approximately $400 to outfit each of the
three staff persons. We would need to add one selectric
typewriter ($400) and at least one additional 1450-8 option
calculator ($600) on a lease-purchase agreement.

Operating expenses ($4,200): Communications would require
possibly an average of $30 per month for postage and $70 per
month for phone. Office supplies and materials (general) would
be about $80 a month, printing of forms approximately $600
(these are statistical and financial reporting forms) and
printing of a final report to the Judiciary, the Legislature,
and the people. Other expenses would include subscriptions,
conference fees, and tuition for staff training, approximately
$1,000 for that first year.

This amounts to a $79,500 project. The L.E.A.A.'s share
would be $71,550, and’ the Court would be required to match
that with $7,950, a 9 to 1 match ratio.



Action Required

If this general approach meets with the Supreme Court's
approval, we should formally notify the Montana Board of
Crime Control of our intention, subject to Chief Justice
James T. Harrison's modifications upon his return to the
bench. We must make a commitment shortly, I am told, or
there may be no discretionary funds left for courts
planning in Montana. Incidentally, North Dakota has thus
far received the largest courts planning grant at $125,000/
year for each of two years.
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Brief Position Title Descriptions

1) Courts Planner/Statistician:

Develops and proposes strategies and plans that will
enable the courts to function more efficiently and to
provide more effective justice, through uniform development
and accurate analysis of the courts system statistical
information base. Considerable education and experience in
government planning and management,

2) Budget Evaluator/Internal Auditor:

Assists Courts throughout the state in budget preparation
and budget requests. Evaluates prior judicial costs,
recommands financial management standards, shows how to
carry out court-approved standards.

3) Research Assistant/Evaluator:.

Conducts research in court planning and management
matters, develops narratives to report statistical and
financial information, aids commission in drafting
recommendations. Requires broad educational base, emphasis
in public administration.



PROPOSED COURTS PLANNING PROJECT BUDGET

A, .. PERSONNEL
Professional positions 3 $ 36,000
Paraprofessionals 3-6 parttime 9,000
Employee Fringe Benefits at 15% 6,750
Total $ 51,750 1
B. CONSULTANT SERVICES
10 days court planners at $125/day $ 1,250
Total $ 1,250 ]
C. TRAVEL and PER DIEM et
Courts Planning Commission meatinds I8 6,900
Staff training and supervisory 6,340
Field Survey 6,660
Total $ 19,900 )
D. EQUIPMENT
££i furniture for 3 profess $ 1,200
Electric Typewriter 400
1450-8 option calculator 600
Total $ 2,400 |
E. OPERATING EXPENSE
Communications $ 1,200
Office supplies, materials & printin 2,000
Other expenses 1,000
Total $ 4,200 1
F. Total Project Budget (Combine totals of A,B,C,D,E above) [$ 79,500 B
C. MBCC Share of Total Project Budget 90 % Dollar Amount B 71,550 B
H.  Applicant Share of Total Project Budget 10 % Dollar Amount [$ 7,950 |
s
FOR MBCC
USE ONLY {iF S L T
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Minutes of the May 8, 1976 Meeting

SUBCOMMITTEE ON JUDICIARY

The meeting of the Subcommittee on Judiciary was called to order
by Senator Thomas E. Towe, Chairman, at 9:00 a.m., in Room 432,
State Capitol, Helena, Montana. All members of the subcommittee
were present with the exception of Senator Drake and Representative
Vincent, who were excused.

Also present at the meeting were: Virginia Griffing, Data Systems
Specialist, Courts Planner, Montana Board of Crime Control, Ken
Curtiss, Board of Crime Control; Ray Stewart, Court Administrator,
Supreme Court; Justice John C. Harrison, Supreme Court; Judge Edward
Dussault, 4th Judicial District; Judge Gordon Bennett, lst Judicial
District; Arnold C. Kuenning, Independent Insurance Agents of Montana;
Tom Maddox, Independent Insurance Agents of Montana; Lee Heiman,
Local Government Commission; Dean Zinnecker, Montana Association

of Counties; Professor Ellis Waldron, Department of Political

Science, University of Montana.

Mr. Hargesheimer distributed copies of the second half of the draft
of the final report. He proposed that when the committee concluded
its deliberations, he will complete the section on committee delib-
erations and mail it to committee members for their approval.

He pointed out that there is a need for a system of on-going reporting
on judicial data. It is almost impossible for the legislature to
consider year after year and session after session what to do about
the judicial districts. It was in 1929 that the legislature last
commissioned a study of the judicial districts. It was also the last
time that a real reorganization of the judicial districts occurred.
A special legislative committee that was commissioned at that time
also recommended that a permanent committee be established for the
purpose of collecting and reporting statistics. That recommendation
was not heeded or passed and we do not have any agency in Montana
collecting judicial statistics.

Mr. Hargesheimer then distributed copies of bills drafted for con-
sideration for the committee. The first bill would establish the
office of court administrator; the second would appropriate funds
for law clerk and secretarial assistance for district judges; the
third would amend sections 59-904 and 93-1906 to provide that the
state pay the salaries and travel and lodging expenses of court
reporters. Mr. Hargesheimer pointed out that the third bill has
some problems, especially the second section (93-1906) because the
original_statute_determining the court reporter's salary, etc., is
not entirely clear.

Another bill would amend sections 93-301 and 93-302 to alter certain
judicial district boundaries and to change the number of judges in
certain judicial districts.
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One other bill would provide that the chief justice report to the
legislature upon the business transacted by all the courts. Three
alternative possibilities were suggested to accomplish this. Mr.
Hargesheimer said he had consulted with Chief Justice Harrison on
this proposed bill, and he suggested the committee consider saying
something like "within sixty (60) days after the legislature con-
venes" concerning statistical reports.

The final bill would provide some manner of judicial training for
appellate and trial judges. Mr. Hargesheimer stated that a number

of judges responding to the survey commented that they felt this

was very important. Next to salaries, many of them thought it was
the second most important thing. Twenty states mandate this training.

Senator Towe asked if the material sent out earlier would be the
first half of the committee study and the material given to the
committee today would be the second half of the report. Mr.
Hargesheimer said yes. '

Senator Towe then introduced Judgé Bennett, Justice Harrison,
Judge Dussault, Ellis Waldron, Ray Stewart, Virginia Griffing,
and Ken Curtiss.

Virginia Griffing from the Crime Control Board reported to the
committee on studies they are doing in connection with the mandate
of the Board of Crime Control to improve the criminal Jjustice
system in the state. She said they will look at court functions and
see in what way they can be of assistance to the judicial branch,
mainly in terms of money, also in terms of technical assistance.
One of the things looked at this year in conjunction with this
committee is legal research in Montana. It seems to have become
clear that this is one of the needs that has been expressed by

the district court judges, as well as by prosecutors and defenders
and, to a certain degree, -by lower court judges. She continued,

I don't know how many of you are familiar with the essential part
legal research plays in the quality of justice generally and the
amount of time that it takes. I might mention that legal research
is important at every stage of the court proceeding, especially
when one is dealing with a complex legal problem. In order to

have adequate legal research you have to have an adequate law
library. What is or is not an adequate law library may be a

- matter of dispute to some extent, but it seems to be clear that
they are only two reasonably good law libraries in Montana that are
not in private firms. One is at the University Law School in
Missoula and the other is in the capitol here. An adequate col-
lection probably runs to 100,000 volumes. The updating cost is
quite high because you get supplements coming in every time a case
is decided anywhere. The updating costs alone at the University

of Montana library are about $50,000 a year. Some special expertise
is necessary to run a law library. It requires a law librarian,
someone specially trained to handle the kinds of requests --
obviously, to use the resources of this library by a judge or
prosecutor or defender, either the attorney or the judge has to

do the research himself, which takes considerable time and takes

a reasonably good law library or even someone to do it for him.
What is happening in Montana is that the existing resources for
legal research are minimal. The judges with the heaviest caseloads
probably do have access to better libraries than those who have
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lower caseloads. On the other hand, those who have heavier case-
loads have very little time for legal research. Either way you
look at it, the legal research problem is a severe one. There is
a gap in Montana. The county libraries are, I think with slight
exaggeration, inadequate.

In response to a guestionnaire that we sent out, and to other surveys
we carried out, about twenty-five people have had about three
meetings in regard to legal research assistance. The things that

we have been talking about, direct manpower assistance, it also
becomes increasing clear that a law clerk is not going to do a lot
of good to a judge or even a law intern to a prosecutor or defender
in an area where the law library itself is inadequate.

There needs to be an inventory and survey of county law libraries
and the legal research assistance that is available. 1In addition

to case load, we are talking about law explosion where more and

more procedures are required. This adds to whatever problem existed
in the past.

There are several means of filling this gap, looking at improved
resources available to judges, prosecutors and defenders. One is

a provision of clerks or researchers and adequate law libraries

and adequately trained law librarians. For example, Maryland gives
$20,000 a year to each of its rural law libraries for four years
with the agreement from the county that they will pick up the up-
dating services. That way you get a reasonably good law library.
There are private research organizations for any lawyer, public

or private. These usually charge about $15 an hour. There is a
law school research project in Montana and there are similiar ones
in almost every state where a lawyer may write a request to the law
school and some student, if he has time, or if he is assigned to
the job, will produce a memorandum. The fourth thing we have been
looking at, which is something new in the United States but seems
to be developing a great deal of interest, is a legal information
center. The first one, and in my opinion the best, was developed
at Creighton University Law School at Omaha, Nebraska. Nebraska
has much the same kind of difficulties in legal research problems
that we do. They have 93 counties instead of 56, and so the
resources per county are sometimes even smaller than they are here.
The Legal Information Center serves 91 of the counties. It provides
a toll-free hot line for judges, prosecutors or defenders in the
criminal justice area. The center employs two or three staff
members and about 14 law students who respond to queries with a
memorandum or with raw materials, say xeroxes of cases, articles,
etc., or pro and con memorandum and neutral memorandum, or
memorandum that takes a point of view. They do not intend to, nor
do they ever write a brief for an attorney. They simply give him
the sources that are available, the minority and majority views

of a certain question, and if he wants more material he can find
that. This is a free service; they put out a newsletter. They
have a highly organized intake and output system. This has been in
operation since July, 1974, and has responded to over 1,000 in-
quiries. The memoranda they produce are then available to any-
body who has the same kind of gquestion through a bibliography that

is published by the center. SENATE JUDICIARY
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Another possibility is the kind of thing that is run by the Roval
Crime and Justice Institute in Minnesota which is connected to the
law school but does not use student help. It uses full-time lawyer-
clerk assistance. The Minnesota operation involves only lower court
judges.

A third operation is run by the Missouri bar, which is a service
to all members of the bar. It is based on an automated legal
research system which, upon making the proper query, brings up the
full text of all the cases that have to do with the questions that
are asked. A legal information center like the one at Creighton
could,.and in my view should, also include an automated legal
research component. West, the largest publisher of textbooks and
lawbooks of all kinds, has a system on-line now. It has to be
based on a good law library which is different from the Lexis
system. However, it brings up headnotes, it brings up citations,
it does pretty much its own shepherdizing. The people who have
used it that I have talked to have been very pleased at the amount
of speed that it gives to a search on a legal question. Basically,
what it does is lead you into the materials. It does not answer
the question.

Lexis is a computerized system with a video terminal, and a printer.
It has the key words highlighted on the tube.

If that were in Montana, would there be one outlet or several out-
lets? Ms. Griffing said the system costs $125,000 a year. The
object is to supercede a need for a law library.

She went on to say that there are probably 15 other state operations
in Montana that are going to automated information retrieval. One
of the considerations it would seem sensible to look at is that

when one moves into the area of automated information retrieval,

it would seem to make sense that the hardware involved be compatible;
that we try to consolidate it as much as possible. Somewhere down
the road one might look at a state central information center.

You could not use SIRS if you brought in Lexis, but Westlaw could
use the same kind of terminal. Westlaw costs $30,000 - $35,000 a
year, or $1,200 a month and $250 a query. Apparently it takes very
little training.

Ms. Griffing stated that they are looking at estimates of cost of
the project, and it appears that you could run such a service for
around $100,000 a year, about the kind of costs you are looking at
for law clerks. She pointed out that there are several possible
sources of funding, and their final meeting is on May 21 to try to
determine or choose among the alternatives. She invited members
of the subcommittee to attend that meeting.

Senator Towe observed that this is probably beyond the subcommittee's
scope, but they may want to make a recommendation in that direction.

Judge Bennett commented that he thought a system such as this would

be particularly useful in the outlying areas of Montana, although
it would also be useful in urban areas.
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Judge Dussault observed that this subject is up for discussion at
the Five-State Judicial Conference in Coeur d'Alene.

Representative Huennekens felt that the committee should consider
an approach to redesign the judicial district system. He proposed
that the committee think a little bit further on the question of
really doing something about judicial districts.

Senator Towe reminded the committee that the original decision they
did make was that they would not make an overall change in the
districts, but he added that he thought it would be proper to reopen
that discussion. However, he felt that the study would be doomed

to defeat if the committee followed Representative Huennekens'
approach. He said he would like to see the committee put in some
band-aid approaches--adding some judges where there have to be
judges and indicate in the report, perhaps in a separate bill or

a separate resolution, that the committee feels more information
should be obtained for a more major overhaul in the future.

Judge Bennett inquired what kind of statistics will be available by
the first of January. Ray Stewart replied that he could not answer
that right now, but that they have three proposals before the
Supreme Court and when their will is known, he will move. What they
propose, however, is that they go to a clerk of court case-reporting
system to Helena so they know the kinds of cases being filed, the
date they filed on, when they are disposed, how they are disposed,
the date they are disposed, so they can see two or three kinds of
things--what judge is trying what cases, how many cases, what kinds
of cases and how long it is taking the cases to get tried. There

is a provision to see if the attorneys are causing the delays,

which attorneys are doing it.

They plan to go back through last July, so by January they will
have statistics for one and one-half fiscal years. This has not
been decided by the Court yet either, but we are proposing that
we have our reporting coincide with the fiscal years because that
is the financial base of information that the legislature or judges
have to make decisions on.

Mr. Stewart went on to say that they have modeled their draft after
the North Dakota system which has been in operation for about two
years and has proved successful and also acceptable to the judges.
We have provisionally proposed another approach which our clerks
of court told us flat out they did not want to do. We have taken
a 180° turn from where we started at their request. What we have
requested the Court to approve now is a tentative approach that
the courts would try for a mcenth and we get their response and
then make the necessary modifications. The second part of it is
we have some money left over in the court administration that we
are asking to spend on summer interns who would go around training
the clerks of court on how to use the new system and collect last
year's data.

Senator Cetrone stated that he agreed with Representative Huennekens.
He felt the most important and significant aspects of what the
committee is doing would fall in the area of setting up a court
administrator, setting up a method by which distSENATE ¢UBigRRYudges
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regularly get together and discuss problems. He also stated that
he agreed with Senator Towe that we should solve the problems in
the areas of most pressing need at this time, and also set up

a basis for solving problems permanently at a future time.

Justice Harrison felt that it should be impressed upon the judiciary
that there is a need for a change. Representative Huennekens said
he thought it is possible to write a bill for district changes so
that, even if in the committee and the legislative process it

would be amended, the bill would not necessarily be lost. He felt
the matter of additional judges could be handled separately in

that bill. Representative Anderson agreed with Representative
Huennekens and said that the committee would also be laying the
foundation through the coordinator for the future of these districts.

Senator Towe said he did not see the committee successfully changing
the boundaries at this time unless we have the judiciary and the

bar -behind us. He said he did not feel that they are behind any

one system at all. He did feel, however, that the committee can
make some changes that will help a great deal, and he would not
want to jeopardize those changes and make all the actions of the
committee unpopular by trying to change those boundaries.

Representative Huennekens withdrew his suggestion.

The committee then considered tentative recommendations regarding
district courts. Judge Dussault commented that the Judges Association
Legislative Committee would go along with adding a judge to the

13th Judicial District; they would go along with adding a judge to
the 18th Judicial District providing that the appointment does not
become effective until two years from now because the county has

to prepare an addition to the courthouse for chambers; there was

no recommendation from the association relating to adding one judge
to the 1llth Judicial District and requiring him to reside in

Lincoln County. Judge Dussault did suggest that there might be some
problems in stating that the judge has to reside in Libby =-- it

may be unconstitutional.

Representative Huennekens moved that a 19th Judicial district be
created consisting of Lincoln and Sanders County. The motion
carried unanimously.

Representative Huennekens moved that one judge be added to the 13th
Judicial District, the law to take effect on July 1, 1977, and the

vacancy to be filled by gubernatorial appointment according to law.
The motion carried.

Representative Lory moved that a bill be introduced creating a new
judgeship in the 18th Judicial District on July 1, 1978, The motion
carried.

Regarding the recommendation that Treasure County be removed from
the 13th District and placed in the 16th District, Justice Harrison
felt it should be left to the Supreme Court to decide how often
the judges in that district should have law and motion days; as it
stands now, the judge is scheduled to visit Hysham once every six
months, and there have been complaints because of this.
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Senator Towe suggested that no action be taken on this matter

at this time, but perhaps with a letter to the Supreme Court
asking if they could look into the matter of whether or not there
is in fact a problem of not sufficient attention being given to
Treasure County. Representative Huennekens moved that the committee
not follow the tentative conclusion made on moving Treasure County
from the 13th District to the 1l6th District, but instead write a
letter to the Supreme Court requesting them to look into whether
or not there is a problem of judges not visiting Treasure County
frequently. The motion carried. Senator Towe requested Mr.
Hargesheimer to draft such a letter.

The next item on the agenda was that salaries and travel expenses of
court reporters be paid by the State.

Ms. Griffing noted that there are audio recordings in courtrooms

and computer-assisted transcriptions that are taking the place of
the court reporter. She said this is one of the current trends that
might be considered by the committee and that she has a great deal'
of reference material on this if the committee would like to have it.

The committee discussed various aspects of the recommendation that
salaries and travel expenses of court reporters be paid by the State.
Representative Huennekens moved that the state take over the matter
of payment of salaries and travel of court reporters, and that hours
of employment be determined by the district judge for whom the court

reporter works; and that with respect to the assignment to the personnel

classification schedule, additional research be conducted. The motion

carried.

The next item for discussion was legislation to provide $100,000

to the Supreme Court to fund law clerks and secretarial assistance
to district judges who request such assistance. The Supreme Court
would determine the validity of each request for such assistance.
Mr. Stewart presented an estimate of the cost of this program in an
amount of $600,000 based upon 20 law clerks and 20 secretaries. It
was pointed out that this amount could probably be halved if a legal
information center were established.

Representative Huennekens observed that until a decision is made on
the legal research information project, it would be difficult to
arrive at anything positive regarding law clerks. He said he
thought the committee could deal with the secretary part now.

Senator Towe suggested setting up a fund which would make available
law clerks to judges who requested then.

Representative Huennekens moved that the law clerk item be stricken,
and that the sum be maintained at $100,000 per year and be restricted
to secretarial assistance, and defer action on court reporters until
later.

Senator Turnage said he would like to hear from the judges after

they have had a chance to discuss this. Judge Dussault said the
judges are meeting with the bar in Livingston and are hoping to

take a poll of the judges who are going to the Five-State Conference
during July; maybe the judges can meet at that timeysmdygppRuss these
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There was some discussion concerning county commissioners' reaction
to the appropriation of $100,000. It was suggested that if this
amount were available, the county commissioners might want to let
the state take over. Justice Harrison said that if the allocating
of this $100,000 would be discretionary with the Supreme Court

that would do away with the pressure on the county commissioners.

Senator Towe requested that Judge Dussault come back with a firm
recommendation from the judges. The motion carried.

The last item for discussion in this category was the bill draft
providing for a court administrator.

Mr. Hargesheimer relayed comments of Chief Justice Harrison. He
said the Chief Justice has no quarrel with the bill. Associate
Justice Harrison felt that the majority of the Court feels this
legislation is really not necessary. He stated they could do
this within rules of the Court and handle it on their own. Mr.
Stewart said the Chief Justice also felt that it is not really
necessary.

Chief Justice Harrison asked that the committee consider rewording
Section 3(4) to read "perform such other duties as the chief
justice may assign" or "perform such other duties as the supreme
court may assign" rather than divide that authority. He also
suggested that Section 4, second sentence, be changed to read
"prohibited from scheduling the calendars of all judges.”

Senator Turnage suggested that the bill consist of one sentence
as follows: "There is hereby established a court administrator,”
and leave all the rest out because under the constitution the
Supreme Court has powers of administration. This would just
create a statutory position.

Representative Huennekens moved that the words "the chief justice
and" be stricken from Section 3(4) of the draft bill. The motion
carried.

Senator Towe Proposed that Section 3(2) be amended by adding after
the word "courts" the following words: "and to make such information
available to the legislature upon request." It was so moved. The
motion carried.

Representative Lory moved that Section 4 be deleted. As a sub-
stitute motion, Senator Cetrone moved that Section 4 be left in
and a severability clause be added. Representative Huennekens
was opposed to leaving Section 4 in. Senator Towe divided the
motion. Senator Cetrone's motion was to leave Section 4 in. A
roll call vote was requested. The motion failed on a tie vote.
The second part of the motion was to add a severability clause
as Section 7. The motion carried.

Representative Lory's motion that Section 4 be deleted carried on
a roll call vote, 4-2.

Representative Lory moved that the draft as amended be approved.
The motion carried.
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Professor Ellis Waldron presented a statement to the committee
(copy attached).

He recommended that one sentence be added to the judicial ballot
statute as follows:

"Section 23-4510.3. The ballot for any supreme court
justice or district judge who is unopposed for re-
election will provide the opportunity for the voter
to vote either "YES" or "NO" without regard to the
department or office sought within the court."

After some discussion, the committee recessed for lunch at 1:15 p.m.

The meeting reconvened at 2:15 p.m. The first order of business
was sovereign immunity.

Mr. Heiman from the Commission on Local Government advised the
committee that the proposed local government code will define
"governing body" down through all branches of government. Senator
Turnage then moved to strike the word "legislative" in the first
sentence of Paragraph 2, Section III.

In discussing satisfaction of final judgments by counties,
municipalities, taxing districts, or other political subdivisions,
the committee decided the goal is to give to local government the
authority to use any legally available funds to satisfy a judgement
against it. It was argued that the local government should be
given the option of deciding what money can be used without
jeopardizing normal operation.

Tom Maddox called to the committee's attention that they had
oversimplified this and jumped from insurance into the judgment
area. When you get to the judgment area you have said a court
action has occurred. Under "Insurance" a couple of things could
occur; one, a settlement could occur which is within the insurance
and could be happily satisfied provided you have first dollar
coverage. You have overlooked the satisfying of the deductible
area. Senator Towe said he thought the answer to this would be

a separate section. He suggested that this be noted and considered
at a later time.

Senator Towe suggested that Mr. Person check with the bonding
companies to see whether bonds to satisfy a judgment could be
sold without a vote of the people.

After further discussion, the committee moved to adopt the following
language in Section IV:

IV. How Judgment Against Governmental Entities May be Satisfied.

Per+ judgments against governmental entities except state -
how satisfied. (1) A county, municipality, taxing district,
or other political subdivision of the state shall satisfy
a final judgment out of funds that may be available from

the following sources: SENATE JUDICIARY
(a) 1Insurance; EXHIBIT NO. (.9) ,
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(b) The general fund or any other funds legally available
to the governing body:

(c) A property tax, collected by a special levy in additio.
to any other levy authorized by law, in an amount necessary to pay
any unpaid portion of the judgment, except that such levy may not
exceed 10 mills; or

(d) Proceeds from the sale of bonds, issued for the purpose
of deriving revenue for the payment of the judgment. The governing
body is hereby authorized to issue such bonds. Property taxes may
be levied to amortize such bonds, provided the levy for payment of
any such bonds or judgments may not exceed, in the aggregate, 10
mills annually.

No penalty or interest may be assessed against any governmental
entity as a result of a delayed payment of judgment liability.

In discussing (V), Senator Towe asked Mr. Maddox if he would
research the question of whether or not "private property" should
be enumerated in this section.

After this discussion, (V) was amended to read as follows:

V. Exemption of Public Property From Attachment and Execution
of a Judgment by Attachment.

(1) Public property exempt from attachment or execution.
All property owned by the state, a county, municipality,
taxing district, or other political subdivision of the
state is exempt from attachment or execution.

Section 93-5814 (10) was left as is.

The committee decided they would not use the language in (VI)
Liability of Individuals for Their Own Torts as no legislation
is needed to accomplish it.

Limitation of Attorney Fees

Mr. Person summarized his memo on attorney fees for the committee.
He pointed out that there are a broad range of possibilities. He
mentioned the Federal Tort Claims Act, which limits attorney fees
to 25 percent of the judgment in cases where a suit is filed and
to 20 percent of any compromise, award, or settlement made adminis-
ratively. These limits were raised from 10 to 20 percent for
administrative settlements and from 20 to 25 percent for fees 1in
cases after suit was brought. He also mentioned the Montana Uniform
Probate Code which limits attorney compensation generally to 1%
times the compensation allowable to a personal representative.
Personal representatives are limited to 3 percent of the first
$40,000 of the value of an estate as reported for estate or
inheritance tax purposes and 2 percent of the value in excess of
$40,000. In the termination of life estates and joint tenancies,
attorney fees are limited to 3% of the life estate or interest
passing. A minimum fee of $100 is allowed.
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He suggested the following factors for consideration in cases or
claims against the government:

1. Should a fee limitation be set as a fixed per-
centage or sliding scale percentage of any judgment,
award, or settlement?

2. Should an allowable attorney fee be paid out of the
judgment, award, or settlement or should it be added

to it?

3. Should the actual amount of the fee, within the limits
established, be set by the attorney and his client,
by the court, or through some combination?

4. Should compensation in excess of the fee limitation
ever be allowed?

Senator Turnage asked what was intended to be accomplished by
limiting the fees? Representative Huennekens replied that he
thought what we are trying to do is restore a little confidence
in the legal profession, since there seems to be distrust of
lawyers in court cases.

The committee felt that the fee should be included in the judgment
and not added on.

Senator Towe pointed out that since they have put an occurrence
limitation of $1,000,000 and per person limitation of $300,000,
there could be some pretty large judgments, and the public may
have the idea that the law could be abused.

Senator Towe suggested that the court could approve a fee, but
Representative Huennekens disagreed.

Representative Huennekens moved that the contingency fee be limited
to 25 percent up to $50,000 and 20 percent on any sum in excess
of $50,000. The motion was seconded.

Representative Huennekens withdrew his motion and moved that
the contingency fee arrangement on judgments above $25,000
shall not exceed 20 percent, subject to amendment by members
of the committee.

Representative Huennekens withdrew this motion. Representative
Lory moved that attorney fees for awards in excess of $50,000
must be approved by the court. In this regard the court may
approve a fee only if it is reasonable with due regard to the
time spent by the attorney, the complexity of the case, and the
skill of the attorney in his presentation, such fee to be paid
out of the judgment. The motion carried.
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Contingency Fund

The committee discussed the gquestion of whether there is authority
for a contingency fund, self insurance, authority to pay a deduc-
tible, limitation on deductible and authorization to collect a
reserve fund out of which this deductible can be paid, at least
for state government.

Senator Towe instructed Mr. Person to review the authority to make
a settlement prior to judgment, that the entity is authorized to
negotiate any deductible and that they may pay up =2 that deduct-
ible in pre-judgment settlements, and authorized tc collect a
reserve fund out of which the deductible may be paid, for both
state and local entities. Mr. Zinnecker suggested that local
governments may not levy in excess of 2 mills annually for this
reserve fund. Representative Huennekens suggested that this limit
be eliminated. Senator Towe asked Mr. Person to find the section
that authorizes a levy for insurance and make sure there is a
cross reference to providing funds for the reserve fund from the
same authority.

May - optional

It was the consensus of the committee that they wanted to state
that appropriations for a fund for this purpose by the state of
Montana must be included in legislative appropriations for the
state Department of Administration. In other words, the state
cannot draw a slush fund for this purpose from all sorts of sources;
they have to have it approved by legislative appropriation. At

the present time they are probably doing it without legislative
authority and we are going to give them that authority to build
that reserve fund, but they are going to have to get an appropria-
tion out of the regular existing budget to do so, so they don't
steal it from some other source. The Department of Administration
right now is levying on all other departments a certain sum, saying
you have to put this money into a reserve fund and buy liability
insurance. The other departments are complying--probably without
authority to do so. We want to build it into the appropriations
system so that we know what is going on.

It was also suggested that authority be granted to join several
units in the same reserve fund. It was thought there should be
a fourth provision on the reserve fund, which would be that the
fund cannot be diverted to wholly unrelated purposes, and that
interest earned is credited back to the fund. It was decided to
change the provision that the fund cannot be diverted to wholly
unrelated purposes to "the fund cannot be diverted except for
actual and necessary costs of administering the fund."

Senator Towe summed up the action of the committee on the contingency
. fund question. It was decided that Mr. Person draft language to:

1. Authorize payments of claims prior to judgment by
both the state and local units.

2. Authorize insurance policies with a deductible.

~12-



3. Authorize the creation of a reserve fund which would
be optional, not mandatory, subject to five conditions:

(1) Obtained from the same sources as funds for
liability insurance are now obtained.

(2) The state fund would have to be approved by
legislative appropriation.

(3) There would be authority to join several units
into the same fund.

3
A
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(4) All interest would be returned to this fund.

SENATE JUDICIARY
EXHIBIT NO.

~(5) It could not be diverted except for actual and
necessary costs of administering this fund.

Representative Huennekens moved that this language ke approved.
The motion carried.

Mr. Maddox asked if the committee were going to extend sovereign
immunity to local governing bodies. This had been deferred from
a previous meeting for further study.

Representative Huennekens stated that at the present time the
functioning of the county government is a little vague in that
they are not technically a legislative body. County commissioners
are also administrators, and he felt that the committee would have
to spell out this immunity carefully enough so that it would apply
only to their legislative actions. Your city councils are legis-
lative, so there need not be too much qualification there. Under
the new local government governing charter approach, i1f it passes,
many of your county governments will become legislative, and it
should be worded that there are essentially three categories --
school boards, town councils or city commissions, and county com-
missioners. Mr. Zinnecker suggested that airport boards also

be included.

Senator Towe suggested that the language be as follows: "The
governing body of any county, city, or school district shall be
immune from its official legislative acts."

After further discussion, it was moved that the language be as
follows: "The governing body of any city, county, or school
district shall be immune from any of its official legislative
acts that are made in the good faith belief that such action is
lawful."” The motion carried.

Definition of Economic d&nd Non-Economic

Mr. Person stated that, as used in this section, "economic damages"
means tangible, out-of-pocket pecuniary losses. "Damages" is
defined in the RCM as "every person who suffers detriment from the
(loss of reputation is included in the concept of non-economic
damages) unlawful act or omission of another may recover from the
person in fault the compensation therefor in money which is called
damages."

-13-



Senator Towe stated that the two definitions "economic" and "non-
economic” may be alright when used together.

--"Means those damages that are non-economic, explanatory of punitis
damages, including without limitation, damages for pain and suffering,
loss of ?, mental distress, and loss of reputation."” He said he could
search and find out every kind of similar sort of thing that has
awarded in Montana.

Representative Lory moved that the committee adopt the definitions
of "economic" and "non-economic" damages as presented by Mr. Person.
The motion carried with Senator Cetrone dissenting.

It was pointed out that these definitions be used for the purposes
of this act only.

Legislative Functions of the Governor

Senator Turnage moved that the committee add to the previous leg-
islative actions of the governor, vetoing and calling special
sessions, which bring about absolute immunity, the governor's function
of submitting a budget and other appropriate messages.

After further discussion, Senator Turnage withdrew his motion.
Mr. Person also handed out a memo concerning privilege in the law
of defamation. He advised the committee that the language, when
he has revised it, will not have to include anything for the leg-
islature because it is already covered.

There was nothing further on sovereign immunity.

Report on Privacy

Senator Towe announced that the committee now has full authority
to proceed on privacy, and Mike Williams has been assigned to this
study, and will outline for us the direction he has been moving in
his research.

Mike distributed a memo, the substance of which basically is a very
brief background of privacy and privacy legislation in the state.

He observed that part of Senator Towe's article published in the Law
Review dealing with the judicial and legislative districts on

privacy is included in the memo. Article II of the 1972 Constitution
of Montana deals with the right to privacy. At this point there is
no specific act implementing that section of the constitution. He
believed the intent of the study on privacy will be to see what

sort of things can be done in regard to creating legislation. He
asked the committee to consider the following strategies:

1.0 Assumption: That Article II, Section 10 is adequate in
and of itself to guarantee the right to individual privacy. Exist-
ing statutes dealing with matters of individual privacy will be
identified and suitably amended or repealed.

-14~



2.0 Assumption: That a Privacy Act will be developed based upon
further research. A secondary assumption is that existing research

is insufficient.

3.0 Assumption: That a Privacy Act will be developed based
upon present information and research. A secondary assumption is
that the present research is adequate and further study would be
redundant.

3.01 Assumption: The role of the Legislative Council research
staff would be to prepare a summary dealing with the problem of the
right to individual privacy, prepare a lengthy bibliography and
accumulate this material in the Council's library for purposes of
study by Subcommittee members and later for legislation during the
session.

4.0 Assumption: That a Privacy Act will be developed based
upon existing information and research. This is based upon the
secondary assumption that research is sufficient except in the area
where conflict between the public's right to know and the right to
individual privacy is perceived as unresolved.

4.01 Assumption: Same as 3.01 with the exception of the stated
sub-problem area in 4.0.

Senator Towe suggested that Assumption #4 makes the most sense.

He felt that this would be the proper approach. Mr. Williams agreed
and stated that the Criminal Information Advisory committee of the
justice project is considering some of the problems in regard to in-
suring that there is a right to privacy within the area of criminal
information systems, and he went on to say that the press, for
example, is still unhappy with the fact that they feel their First
Amendment rights are being restricted when privacy is being in-
voked. That has not been satisfactorily resolved to both parties.

Senator Towe felt that it would not be a wise use of the resource
funds available to this committee to ask the researchers to do a
lot of research in this area. There has been a lot of research
done, and there is obviously a lot more that could be done. But
we are not prepared to finance a big research study in the area
of privacy. We should be aware of the fact that the Criminal
Justice Information Systems Task Force is preparing legislation
at the present time, and he felt it would be helpful for this
committee to review that when it is completed. He suggested that
this committee not spend a lot of time worrying about criminal
information systems, and that the researcher go over the two
things within the call originally, and that is the privacy acts
that have been introduced in Montana, and the privacy act of

1974 that the federal government adopted. Pick out things in
those acts which seem to have generated the most discussion. Make
a notation of those that can be sent out to as broad a list of
people as we possibly can to encourage them to come to a hearing
and have the various views discussed at a committee hearing. See

SENATE JUDICIARY
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if we can, as a result of that hearing, come up with language

that makes sense and that we can recommend to the next legislature.
He felt that the emphasis should not be on researching for a big
report, but should be on trying to get out as many people who have
divergent views on this as possible and encouraging them to come
and make their views known and get a consensus of what the people
want in this state.

The emphasis should be more on a public hearing of this committee
than on a report.

Representative Huennekens said he would appreciate, when there
are alternative positions on some of these items, seeing some of
the alternatives used by other states or the federal government.

Senator Towe said there is almost nothing in other states except

in two areas: computerized documents of state and local government,
and very little on that; the other area is criminal justice in-
formation systems in the criminal justice area only, and there

are a large number of states which have explored that area, primarily
because LEAA has been pushing people in that direction. That area

is being pretty well covered by our task force right now, and there
ought to be a full report from that task force to this committee.

He asked Mr. Williams to update what has been done by trying to

find as much as he can from other states.

Senator Towe went on to say that the big problem right now is the
public's right to know versus the right to privacy, and our con-
stitution spells that out better than any constitution in the United
States right now. He suggested that the Michigan Law Review story
on the Freedom of Information Act for the library.

Doyle Saxby has an update on statutes from other states.

Mr. Person observed that instead of a final report on this subject,
probably it would be better to summarize the information in their
library and make it available to legislators.

It was the consensus of the committee that at the next meeting they
should have a major hearing on privacy and that the committee
should have Mr._Williams make an extensive list of persons to be
invited to that meeting and ask them for participation in the hear-
ing. The invitation to the hearing should outline the types of
things that the committee would like to discuss and that have been
discussed in the bill. Send it to law enforcement people and out-
line those problems that have caused a problem in the past and get
them to comment specifically on those things. It should pinpoint
specific problems.

Another thing has come up--generally the law enforcement community
was unhappy and the business community was unhappy because of the
privacy protection that has been proposed. Now, since that time,

the press association has become unhappy because they are afraid



they are going to have a difficult time getting into public document%

The next meeting was set for July 17, 1976. Senator Towe said at
that time the committee will have to approve the report on judicial &
districting and we need to have the feedback on the $100,000 fund
for the Supreme Court on law clarks and secretaries, we have some
language to approve. We can start the hearings at 11:00 a.m.

The meeting adjourned at 5:35 p.m.
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SENATE JURICIARY
EXHIBIT NO.___ D

SUBCOMMITTEE ON JUDICIARY DATE. (o~ o -6
MEETING AND PRIVACY HEARING
July 17, 1976 BILL NO___ S8 -2 2~

The Subcommittee meeting was called to order by Senator Towe

at 9:30 a.m. in the Senate Chambers of the State Capitol, Helena.
All members of the subcommittee were present except Representa-
"tive Vincent.

Senator Towe noted there were three items for discussion at

this meeting. They are sovereign immunity, judicial districts,
and the privacy hearing, which will start about 11:00 a.m.
Material furnished by the researcher on creation of an insurance
reserve fund, risk retention, self-insurance and risk management
will be discussed later if time permits.

The subcommittee discussed the draft sections relating to sovereign
immunity and approved the following language:

I. Provisions for Immunity From Suit.

Immunity from suit for legislative acts and omissions.
(1) The state or other governmental unit is immune from
suit for an act or omission of the legislature or of an
officer or agent of the legislature.

(2) Any legislator and any officer or agent of the
legislature is immune from suit for damages arising

from his preper lawful discharge of an official duty
associated with the introduction or consideration of
legislation. The immunity provided for in this section
shall not extend to any tort committed by the use of a
motor vehicle, aircraft, or other means of transportation.

(3) The legislature is that body vested with legislative
power by Article V of The Constitution of the State of
Montana, or the legislative body of any local government
unit.

Immunity from suit for judicial acts and omissions.
(1) The state, or other governmental unit, is immune
from suit for an act or omission of the judiciary.

(2) Any officer or agent of the judiciary is immune
from suit for damages arising from his preper lawful
discharge of an official duty associated with judicial
actions of the court.

(3) The judiciary includes those courts established in
accordance with Article VII of The Constitution of the
State of Montana. .

Immunity from suit for certain gubernatorial actions.
The state and the governor are immune from suit for
damages arising from preper lawful discharge of an



official duty associated with vetoing or approving
bills or in calling sessions of the legislature.

State or other governmental unit immune from suie-fowr
exemplary and punitive damages. The state or other
governmental unit is immune from suie-fer exemplary
and punitive damages.

II. Establishing a Defense of Good Faith Enforcement
of a Law or Rule. Actions under invalid law or rule -
same as if wvalid - when. (1) If an officer, agent, or
employee of the state, or of a county, municipality,
taxing district, or of any other political subdivision
of the state acts in good faith and without malice or
corruption under the authority of law, and that law
is subsequently declared invalid as in conflict with
the Constitution of Montana or the Constitution of the
United States, neither he nor any other officer or
employee of the governmental unit he represents, nor
the governmental unit he represents, is civilly liable
in any action 1in which he, such other officer, or such
governmental unit would not have been liable had the
law been valid. '

(2) If an officer, agent, or employee of the state,

or of a county, municipality, taxing district, or other
political subdivision of the state acts in good faith
and without malice or corruption under the authority

of a duly promulgated regulation, ordinance, or rule
and that regulation, ordinance, or rule is subsequently
declared invalid, neither he nor any other officer,
agent, or employee of the governmental unit he repre-
sents, nor the governmental unit he represents, is
civilly liable in any action in which no liability
would attach had the regulation, ordinance, or rule
been valid.

IITI. Limitations on Liability for Damages.

Limitation on governmental liability for damages in
tort - petition for relief in excess of limits. (1)
Neither the state, a county, municipality, taxing’
district, nor any other political subdivision of the
state is liable in tort action for: (a) noneconomic
damages suffered as a result of an act or omission of
an officer, agent, or employee of that entity in excess
of $300,000 for each eeeurrenee claimant and $1 million
for each occurrence.

(2) The legislature or the governing body of the county,
municipality, taxing district, or other political sub-
division of the state may authorize payments for economic
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damages in excess of the sum authorized in subsection 1(b)
of this section upon petition of plaintiff following
a final judgment. ‘

(3) As used in this section:
(a) "Economic damages" means tangible pecuniary losses.

(b) "Noneconomic damages" means those damages not
included in economic, punitive, or exemplary damages
including, without limitation, damages for pain and
suffering, loss of consortium, mental distress, and
loss of reputation.

IV. How Judgment Against Governmental Entities May Be
Satisfied.

Judgments against governmental entities except state -
how satisfied. (1) A county, municipality, taxing
district, or other political subdivision of the state
shall satisfy a final judgment out of funds that may
be available from the following sources:

(a) Insurance:;

(b) The general fund or any other funds legally
available to the governing body:;

(c) A property tax, otherwise properly authorized by
law, collected by a special levy authorized by law,
in an amount necessary to pay any unpaid portion of
the judgment, except that such levy may not exceed
10 mills; or

(d) Proceeds from the sale of bonds issued by a county,
city, or school district for the purpose of deriving
revenue for the payment of the judgment liability. The
governing body of a county, city, or school district is
hereby authorized to i1ssue such bonds pursuant to pro-
cedures established by law. Property taxes may be levied
to amortize such bonds, provided the levy for payment of
any such bonds or judgments may not exceed, in the aggre-
gate, 10 mills annually.

(2) No penalty or interest may be assessed against any
governmental entity as a result of a delayed payment of
a judgment liability.

V. Exemption of Public Property From Attachment and
Execution.

Public property exempt from attachment or execution.
All property owned by the state, a county, municipality,



" taxing district, or other political subdivision is exempt
from attachment or execution.

VI. Liability of Individuals for Their Own Torts.

Delete entirely.
VII. Limitation of Attorney Fees.

Attorney fees in tort action against governmental
entities to be reviewed by the court when award in
excess of $50,000. If an award in excess of $50,000
is granted in any tort suit against the state or a
county, municipality, taxing district, or other
political subdivision of the state, the fee of plain-
tiff's attorney shall be approved by the court. The
court may approve a reasonable fee with due regard to
the time spent by the attorney, the complexity of the
case, and the skill demonstrated by the attorney in
the case.

Add severability clause.

Add: This act shall be effective for all claims arising
subsequent to July 1, 1977.

Senator Drake moved that Mr. Person investigate and check into
the definition of "governing body" or "governmental agency" as
used by the Commission on Local Government so that the same
term can be used in the draft bills. The motion carried.

The subcommittee suggested that wording in the draft bills
be coordinated with wording used by the Commission on Local

Government.

Senator Towe suggested that Mr. Person rewrite the bill providing
for self-insurance and also cover the following subjects:

(1) authority for payment prior to judgment;
(2) authority for deductible;
(3) option of local government;

(4) provision for self-insurance if funds are appropriated
by legislature;

(5) specific authority for local government units to join
if they wish, with costs of administration spelled

out a little better.
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The subcommittee discussed judicial districts Qhﬁkapﬁibvea Tive
draft bills (attached).

Bill No. 1 creates a new judicial district, alters certain judicial
district boundaries, and changes the number of judges in certain
judicial districts.

Bill No. 2 establishes the office of court administrator.

Bill No. 3 provides for state payment of court reporters' salaries
and expenses, and provides that court reporters' hours are set
by the district judges.

Bill No. 4 establishes annual judicial training standards for
appellate and trial judges.

Bill No. 5 is a joint resolution requesting a statistical report
of the business transacted by the district courts to be submitted
to every legislative session.

Note: On Bill No. 1, all members voted yes with the exception
of Senator Turnage, who voted no.

On Bill No. 3, the final vote was as follows: Senator Towe,
No; Senator Cetrone, No; Representative Huennekens, No; Senator
Drake, Yes; Senator Turnage, Yes; Representative Anderson, Yes;
and Representative Lory, Yes.

On Bill No. 4, all members voted yes with the exception of
Senator Turnage, who voted no.

Consideration of a draft bill providing for law clerks was
passed for the present time.

Senator Turnage moved that the report of Mr. Hargesheimer be
approved. The motion was seconded and carried, and the subcom-
mittee commended Mr. Hargesheimer for his report.

PRIVACY HEARING

Senator Towe opened the privacy hearing by pointing out that
the subcommittee was asked to consider two things: (1) the
legislation that was introduced in the past, namely SB 400; and
(2) the Federal Privacy Act of 1974. He said there was no
limitation on what the witnesses wanted to address themselves
to and suggested that it may be more appropriate to address
matters related to criminal justice information to the other
committee studying that area unless they are matters related

to the Federal Privacy Act or to SB 400.

Dorothy Eck, State-Local Coordinator, was the first person to
testify. She said she was speaking as a member of the Bill of
Rights Committee of the Constitutional Convention, and she
thought there were two sections in the Montana Constitution

to be considered and she did not think they could be considered
separately. The first one is Section IX, the Right to Know.
She noted that in their committee's deliberations during the
Constitutional Convention they really emphasized that unless



privacy were clearly violated that documents and meetings should
be open. They determined at that time that citizen action and
the press would be sufficient to enforce this. It was discussed
that if there were problems that legislation might be required
which would put the burden on the state agency, on the legis-
lature, on the board of regents, on the school board or whoever,
to show that privacy was required and the meetings were closed.
For the most. part, this part of the legislation has been very
well written, although she still hears quite frequently where
meetings are closed for executive session where there does not
appear to be just cause. She didn't know that she would recom-
mend legislation; she felt that the press of citizens and of

the press probably is sufficient to implement this section.

Section X is the Right to Privacy. Here again they emphasize
"compelling state interest." The many comments they get say

that the only firm command is that the right to privacy may be
infringed following the showing of a compelling state interest.
There were a lot of people who argued that the courts would be
the ones who would provide case law for this interpretation.

The comments went on to say that the legislature will have
occasion to provide additional protection of the right to privacy
in explicit areas where safeguards may be required. She then
read some dialogue from the Constitutional Convention. She
stated that she thought there were a good many points in Senator
Towe's bill that are needed in legislation in order to assure
privacy. She thought that most people in the state realized

that with modern technology it is almost impossible to protect
privacy and that we might have laws on the books which cannot

be enforced. She mentioned tests that were possibly an infringe-
ment on a person's privacy, that may be required in order to
obtain employment, or papers that one may have to sign that are
really an infringement on privacy.

She thought that we have a problem on what the view of privacy is
and that this is important and should be determined. She stated
that in reviewing the Federal Register it is appalling to note
the amount of federal regulation that has been promulgated in

the area of privacy. She thought the burden needs to be on the
state agency; that they need to loock at their procedures, their
applications, and the kinds of papers that they keep in their
files so that they don't keep more than what is absolutely
required in the privacy area. Rather than separating out their
files so that there are files that are open and files that are private,
they probably would be better off in most cases not to maintain
files that require privacy.

Mr. Rich Cronen, coordinator of the County Attorneys' Association,
was the next speaker. He stated that the association would like
to make the comment that they feel privacy legislation should

not be enforced by the use of criminal sanction. The added
burden to law enforcement is a long involved and expensive
process, and a heavy burden. For these reasons they feel it
would be better handled administratively with the civil penalties
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that are already included in past legislatiéﬂ% THE‘EEJS7?§§;;:
comment of the association is that there are currently three
studies underway on this subject. It is their feeling if all
of these studies result in bills being introduced to the legis-
lature, this will mean a fragmentation of the basis for such
legislation. They suggested that all people who are currently
working in this area get together and see if they can't produce
one workable piece of legislation to present to the legislature.

Senator Towe asked Mr. Cronen what the three studies are. Mr.
Cronen replied that there is the Criminal Justice Information
System study, the study by this subcommittee, and another study
mentioned by the County Attorneys' Association but he wasn't
sure what it was.

Senator Towe said he is on the criminal justice committee and

is familiar with their work so he can inform this subcommittee
of this and avoid duplication. He does not see how all the
information they are working with on that committee and what
they are working with in this subcommittee could be combined

and put into one bill; it would be too large a piece of legis-
lation. He asked Mr. Cronen if he would agree. Mr. Cronen said
that this is a pOSSlblllty.

Senator Towe then asked if the County Attorneys' Association
would support the bill, and if so, what amendments are they
asking for?

Mr. Cronen said he has heard of no specific recommendations but
would find out and let the subcommittee know.

The subcommittee recessed for lunch and reconvened at 1l:35
p.m.

. The first speaker at the afternoon session was Mike Voeller,
editor of the Helena Independent Record. He said he did not
know about the hearing until he read it in the newspaper. The
news media were invited to testify, but didn't know what to
testify about. He felt that the subcommittee did not give him
enough notice to prepare for the hearing, and he stated that he
would like to be specific but hadn't had time to prepare the
information. He would like the subcommittee to hold another
hearing at a later date so that the news media could testify
and be specific.

He stated that there is no difference between the press and

the public; the press is a servant of the public. He was bothered
that someone would want to differentiate between the press and

the public. When it comes to the right to know, it is the public's
right to know. He then asked again for the subcommittee to give
the general press another opportunity to respond to the questions
in more detail and after more thought at another hearing.



Senator Towe stated that the subcommittee will be having another
hearing and that the news media would have the opportunity to
testify again. He pointed out that SB 400 is the main piece of
legislation to be considered, and that it had gone through at
least four public hearings in the legislature; and that Sam
Gilluly, Secretary-Manager of the Montana Press Association,

had attended some of those hearings and is aware of some of

the items brought up at the hearings. A statement by Mr.
Gilluly is attached to these minutes. -

Senator Towe then asked Mr. Voeller to make sure that the
members of the press get all the material and that if they
have any comments at all, would he gather them and make sure
that they are given to the subcommittee. Mr. Voeller said he
would do this. Then he went on to say that the only thing he
could really comment on at the time was subsection 10, page 21,
of SB 400, Informed Consent. He said that he thought that it
was a bit unreasonable because the way that he interpreted it,
every time someone appeared in a picture that was going to be
published (especially in an advertisement), the photographer
would have to run around getting signatures on releases that
he had that person's permission to publish his picture. This
could be a real hassle, especially with athletic teams, and
advertising. He suggested the subcommittee take a long hard
look at this section. One other point he made was that the
researcher inform the press as to what was taking place with
the subcommittee.

Senator Towe admitted that more research should be done on
Informed Consent.

Senator Turnage asked Mr. Voeller if he would consider in his
response the gquestion of sanctions. There has been an issue
raised about criminal sanctions being improper as opposed to
civil sanctions.

The next speaker was Verle Rademacher, editor of the paper

in White Sulphur Springs. He said that he had been asked by

the president of the Montana Press Association to represent

the community or weekly press. He felt that instead of closing
some loopholes here they are opening some greater ones with this
privacy bill. The whole question of privacy since the new Con-
stitution was adopted has brought problems to the community
press. He said they are finding it wvirtually impossible to

get honor rolls from the schools any more because many super-
intendents will not release them.

He also wanted to reinforce, as a commercial printer, some of

the questions of consent. He referred to a basketball tournament
bulletin and stated that to obtain consent of each and every
person in that bulletin would be virtually impossible within the

framework of time involved with the production of the bulletin.
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He felt that this was forcing too much upollltHE community—press,
the printer, who is also working hard, and he felt that subsection
10, page 21, should be struck entirely.

The next speaker was Allan L. Lucke, Director of the Computing
Center, Montana State University. Mr. Lucke stated that he is
not representing anyone but himself and would like to address some
of the questions in the material sent out prior to this hearing.
One question asks whether personal data systems should include
only automated systems or manual systems as well. As SB 400
stands now, it doesn't refer to either. An automated system

is no different from a manual system, and Mr. Lucke felt that
the bill should be inclusive of both. Automated systems may

or may not include optical systems, such as microfilm, micro-
fiche, etc.

In regard to Section 5 of the Federal Privacy Act, which estab-
lishes a two-year, independent privacy study commission to
consider whether Congress should entertain similar legislation
regarding state and local government and the private sector,
Mr. Lucke felt that someone should keep track of what that
commission is doing. He also recommended that the federal act
be incorporated by the state.

In regard to SB 400, he recommended that on page 17, line 18,

the word "mechanical" be stricken. This word also appears else-
where in the bill and should be altered. He also suggested that
(8) on page 19 should probably contain some reference to "political
party beliefs."

Mr. Lucke stated again that he felt it makes sense to pass legis-
lation such as the federal privacy act to impose on the state
and also on the private sector.

Mr. James Zion, President of the American Civil Liberties Union
of Montana, addressed the subcommittee.

Mr. Zion stated that, essentially, SB 400 is a good bill, and

he felt that the policy decisions about privacy of communications,
privacy of mind or personality, and privacy of familial or marital
communications are something that we can all accept as being
basics in our society. These are the kinds of privacy that we

all want. As far as the question of computers, he felt that

you decide what areas are going to remain private in the public
sector and the private sector, and once you set those areas,

the technology will follow.

Mr. Zion went on to say that the main problem with SB 400 is

how we are going to enforce it. He agreed that criminal penal-
ties should probably be a last resort. He felt that in our
complex society we are trying to solve too many problems with
criminal penalties. He said he would prefer to see administrative
remedies and private remedies. Along those lines, some of the



--things we need to consider are statutory remedies. There is

a provision in the Freedom of Information Act that if a federal
official willfully and abusively withholds information, then
that person can be disciplined either by a reprimand or maybe
even fired. Perhaps in state government the subcommittee would
want to consider something like that in the privacy area.

Mr. Zion said what he would like to see in the enforcement
provision is a gradation of sanction depending upon the kind
of violation so that if you have a negligent violation of the
act you have a very light sanction; if you have a knowing
violation of the act, you have a heavier sanction; and where
you have a willful violation, perhaps there you might want to
start thinking about your criminal sanction or fairly large
punitive damages. The remedies section can be spelled out
much more clearly.

Mr. Zion likes the attorneys' fee section of the bill because

it does very effectively give someone a sanction. He thought
that maybe there should be some sort of an appeals procedure
for the person if he was refused the information he asked for
from an agency, and this procedure should be simple and inex-
pensive. He stated that overall the act addressed itself to
the problems that we would all like to see something done about,
and he would just like to see some practical and inexpensive
enforcement of the act.

Senator Towe asked Mr. Zion if he was suggesting that the princi-
pal thing that can be gotten out of the 1974 Federal Privacy Act
was the concept of access by individuals to documents about them-
selves in the state. Mr. Zion replied that yes, for the private
citizen the right to access and the right to appeal was the most
important thing.

Jim Hughes from Mountain Bell testified next. (Copy attached.)
He had some articles that he passed out to subcommittee members.
(On file.)

Senator Towe asked Mr. Hughes if he was referring to the Federal
Privacy Act of 1974, or the 1968 Crime Control and Safe Streets
Act, when he referred to the Federal act. Mr. Hughes replied
that he was referring to both.

Senator Towe asked Mr. Hughes 1f he thought there should be

criminal penalties for violation of privacy and interception
of wire communications? Mr. Hughes replied he thought both

types of penalties would be needed.

A letter mailed to the subcommittee from the Missoula County
Attorney 1is attached as part of the minutes.

Mr. Lucke called attention to Section 10(a), page 38 of SB 400,
and suggested that this section include a reference to "electronic

means."
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Senator Towe thanked the particilpants and invited an €

to come to the next meeting with additional testimony. He sug-
gested that the subcommittee be furnished with a copy of the
bill prepared by the committee studying the Criminal Justice
Information Systems. He also suggested that the subcommittee
study the federal law and see what parts they want to pull out
and use in SB 400.

Senator Towe requested Mr. Person to prepare a new copy of

SB 400, incorporating all the suggested amendments, for con-
sideration at the next meeting. This bill should be sent to
all persons requesting a copy and who wish to testify at the
next meeting. It was also suggested that agencies that would
be involved with this bill be contacted and invited to the next
meeting for their comments.

After further discussion, the next meeting was set for 9:00 a.m.
on September 18. The final meeting of the subcommittee was set
tentatively for November 13.

The meeting adjourned at 4:10 p.m.

es
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Minutes of September 19, 1976 Meeting

The Subcommittee on Judiciary met on September 19, 1976, at
9:00 a.m. in Room 405, Capitol Building, Helena. Chairman Towe
called the meeting to order and all members were present except
Senator Drake and Representative Lory who were excused. The
minutes from the previous meeting were deemed read and adopted.

Other members present were Frank H. Kelly, Butte; Jack Lane,
Equifax, Billings; Alexander K. Ciesielski, American Council of
Life Insurance, Washington D.C.; Mike Voeller and George Remington,
Montana Press Association; Bob Merrill, Montana Broadcasters
Association; Dean Zinngcker, Montana Association of Counties;

Russ Livergood and Socs Vratis, Montana Retail Association;

J. E. Burnham and Jim Hughes, Mountain Bell Company.

Dick Hargesheimer, researcher, presented information on judicial
districts. He said district judges would like to have secretarial
assistance eliminated. They roughly estimated $326,000 needed

for law clerks. The judges thought additional secretarial

service could be provided through the counties.

Representative Huennekens wondered if the list for law clerks

was still valid. Mr. Hargesheimer said yes. The August 4, 1976,
memo explains how the judges arrived at $326,000. Chairman Towe
said he had some real questions about the memo which was based

on a survey of the judges by the Court Administrator, Ray Stewart.
They estimated a need for 10% law clerks. Each law clerk would
receive $13,000 to $14,000 annual salary.

Senator Turnage asked if this idea had come from the district
judges, or was suggested to them. Chairman Towe said this
committee had suggested this to the district judges as being a
cheaper method of securing more help rather than putting in more
district judges. Chairman Towe said they had originally suggested
a $100,000 appropriation. Representative Anderson said he
thought it looked like "well, here's the offer and if you're
going to hand one out, I'll take one". Representative Huennekens
said he thought the crux of the matter was whether better justice
would be rendered. Senator Turnage didn't think so because if

a judge was inclined to be indolent he would do less work than

he ever did before. Senator Towe didn't think this would be

the case with every one. Representative Anderson asked if there
was a way in which they had to prove the need for an additional
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law clerk. The need is shown to the court administrator who
proves it to the chief justice. This won't eliminate a lazy
judge but might help him if he had a good law clerk. This might
also add to the strength of someone who is very thorough and
does lots of research but takes months to decide cases in that
it could speed up the process. Representative Huennekens
wondered if the committee could depend on the chief justice to
turn down the district judge when asking for a law clerk if he
doesn't really need one. Senator Towe thought this matter
would be carefully handled. He was mostly concerned about the
original $100,000 concept being blown into $326,000. A law
student out of college shouldn't receive $13,000 to $14,000.

It was discussed whether a new law clerk could use this position
as a career stepping stone. In addition, the law clerk would
receive 15% in benefits.

Representative Huennekens moved that $150,000 be appropriated
for the biennium and add a Section 4 with a sunset clause that
this self-destruct after fiscal year 1979. The motion was
seconded. This would be enough to hire six law clerks instead
of the original 10% requested. It was felt that without the
sunset clause in the bill the legislature would never drop this
otherwise. Mr. Hargesheimer said the committee had never taken
any action on this bill. He will draft a new Section 4 for the
bill to include the self-destruct clause. The motion was passed
with Representative Anderson voting no.

An appropriation for secretaries was discussed. It was felt that
secretaries could do some of the jobs judges do now for less

than the judges' salary. Some counties now are paying for
secretaries, and if an appropriation was put in, those counties
would demand the money and use all the appropriated money for

the existing situation. Representative Huennekens said this
committee had kind of gone along with full funding and were
aborting the issue. In the future, the state might be expected
to pay for this. Chairman Towe said he expected a bill to be
introduced which would take all the costs of the courts out of
the counties and let the state handle this. Chairman Towe said
he thought there were only two secretaries in judicial districts
in the state. Representative Huennekens wondered if the work

was being done by the judges or court reporters. He thought that
$5,000 to $7,000 work annually shouldn't be done by a person
receiving $25,000. Dean Zinnecker, Association of Counties

said they thought the state should pay for the whole thing.
Representative Anderson said that the court administrator should
come in with a requested budget and according to their needs,

not the committee's needs, they could ask for money for additional
secretaries. The court reporter presently handles most of the
duties. Senator Turnage said the committee had found a need and
the judges would pick up the need until the money runs out. The
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probate law hasn't added much responsibility to the law clerks'
jobs. Chairman Towe said that for three secretaries (at $600
per month with 15% benefits) it would cost $25,000 per year.
The local government committee wasn't totally receptive toward
reimbursing the counties for use of the courthouse, etc.
Chairman Towe thought the committee was taking a piecemeal
approach. Senator Cetrone thought nothing should be said about
secretaries. Senator Towe said if nothing were said we lose
the chance to encourage judges to utilize secretaries more.
Representative Vincent thought a short trial period should be
given and this would be a reasonable approach. Senator Cetrone
didn't think something should be forced onto the judges when
they didn't feel a need for secretaries. He felt that by
providing more clerks the need for secretaries would be increased.
Senator Towe suggested a resolution be drafted that it is the
sense of the legislature that prior to any requests for any
additional judges above and beyond the judges we are providing
here that all avenues should be explored including the use of
law clerks and secretaries.

Senator Turnage moved that no provision for secretaries be made
in this bill. The motion was seconded. The motion passed with
Representative Huennekens and Representative Vincent voting no.
Senator Towe suggested to Mr. Hargesheimer that he include an
explanation as to the committee's feelings. The consensus of

the committee is that before any further requests are made for
new judges over and above these requests that a thorough explana-
tion of assistance in terms of law clerks and secretaries be made.
There are existing means of financing by requests to the county
commissioners and requesting an appropriation. Representative
Huennekens didn't feel that the appropriations committee had ever
had enough input from the standing committees who had the
expertise on the subjects.

Representative Huennekens moved that a resolution be drafted
stating that before any additional requests are made for judges
that use of law clerks and secretaries be considered. This

could be considered a message to the judges and law clerks who
might come in and ask for a new law clerk in their district. This
could be a basis for the Court Administrator to come to the
legislature and say that they need an additional secretary. It
would also give the judges authority to go to the county
commissioners and ask for additional funding for a secretary.

The motion was seconded and passed. Representative Huennekens
said that he wouldn't mind saying that the committee wasn't in
favor of paying for the facilities. Representative Anderson said
he thought each community would have enough pride in furnishing
their own facilities. This might be explored by another committee.

Chairman Towe then moved on to the privacy legislation. He
explained to possible witnesses that the bills being discussed were



-4

merely mark-up bills and that they were nothing but a guideline
to get the committee into the subject. It would be a mistake
for the committee to approve or disapprove of anything that

is not or is in the draft bills. The committee has taken no
action on the bills. At a previous meeting, the committee
discussed Section 11, page 19, advertising and the use of a
person's name or likeness, and it should be deleted from the draft
bill, LC 0105. This paragraph should be addressed only if a
witness feels it should be retained in the draft bill. There
is existing common law on this subject already. Chairman Towe
also reminded witnesses that another committee was considering
criminal justice information systems, and not to address the
subject to this committee.

Mr. Alexander K. Ciesielski, Assistant General Counsel, American
Life Insurance Association, Washington, D.C., testified first.
(see attached testimony) He said that the insurance business is
inter-state in nature. He also said that the committee should
consider the constitutional aspect of LC 0105. This bill is so
general that a list of prospects would be considered illegal
under this bill. The 1975 Legislature enacted a Fair Trade
Reporting Act. This takes care of cases of potential abuse.

He said no state has adopted this kind of privacy legislation,
and he didn't think it was the time to do so now.

Chairman Towe asked Mr. Ciesielski if he was aware that the
committee had a mandate from the Constitution of 1972 that says
privacy shall be protected in the state and nothing has been
implemented yet. Mr. Ciesielski replied no. Senator Towe also
asked him if he was aware that the "Vratis Amendments" were in
this bill. Mr. Ciesielski had this clarified. Senator Towe

was interested in his thoughts in this regard particularly as

it relates to a bona-fide concern that perhaps the federal

Privacy Protection Commission will not come up with a recommenda-
tion. Their mandate is for two years which is up at the end of
this year. If they don't make a recommendation, where does that
leave Montana with their constitutional provision. Mr. Ciesielski
said perhaps they could impose a number of negative prohibitions
without having to have such a broad scope as this draft bill.
Chairman Towe then asked him if he could provide the committee
with a list of problems as it relates to the computer and data
processing problems. He replied that some of these problems have
already been solved by the 1975 Montana Fair Trade Law. He
thought that this legislation is implementation of the Constitution.

Representative Huennekens asked him if insurance companies
operating only within the state of Montana (state has two) were
affected by the federal regulations since Mr. Ciesielski thought
the federal regulations were enough. He thought the state
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regulations governing these companies would have to conform with
the federal regulations. Mr. Ciesielski said there was a very
small number of policies issued by these companies when compared
nationwide. Representative Huennekens said the individual is
still paramount, however. Representative Huennekens also asked
him if there were civil suits involved with privacy, did he feel
that Montana's law would be stronger in providing for privacy
with Bill LC 0104. (Whether existence of a criminal statute
would support a civil suit.) Mr. Ciesielski said damages should
be shown. Sometimes proper data can't be found on a person who
has molested a child, etc. Data should be provided here.

The insurance company already has sufficient regulations.

Senator Turnage said that he understood that no other state has
regulated the private sector in this concept. Mr. Ciesielski
replied yes. However, it was pointed out that Wisconsin,
California, Ohio, and other states have proposed legislation
along this line. Oregon has passed this but later repealed the
legislation. Mr. Ciesielski said that they wanted to gather
information so that they could sell insurance in the cheapest
way.

Chairman Towe asked him if there was no interference in their
collection of necessary information under the strictures of the
Fair Credit Reporting Act and after it is in your file, what do
you recommend that the law should say as to who should be able

to obtain that information collected by you. Mr. Ciesielski said
if another company wanted the same information for the same
purpose, he couldn't see why the individual would object to it.
It was a matter of philosophy. There is a medical information
bureau. It would make it cheaper. It should only be done for

a legitimate business purpose.

Representative Huennekens said he would strenuously object to a
company passing his file around to someone else. Mr. Ciesielski
said this is regulated because a person has to give consent for
this to be done. Representative Huennekens said then a burden

is being placed on him because he has to take his time and effort
to go and verify that file. Mr. Ciesielski said this is a

matter of complexity. The medical information bureau exists and
the underwriters use this.

Chairman Towe asked if he gave information to one of Mr. Ciesielski's
insurance companies when obtaining a policy could he be assured

when he gave that information that an opponent in a political
campaign wouldn't have access to that information. Mr. Ciesielski
said yes, because this data is stored in an area where only

persons with authorization can enter. Chairman Towe said that

the medical information bureau wasn't compelled to do this by

any state or federal regulation. Mr. Ciesielski said that they
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exclude anybody involved with external activities. Chairman Towe
asked him if he thought a law was needed to govern this, and

he replied when the time warrants it. The federal study that

is taking place is still in process.

Representative Anderson wondered how the information on Senator
Eagleton's health had been obtained during the last political
election. Mr. Ciesielski didn't know.

Chairman Towe said he didn't feel private information given
should be given out, and perhaps in twenty years it might
jeopardize someone's job situation. Mr. Ciesielski said that

the right of the federal government to enact the right of privacy
at any cost or not at any cost is a basic question. Should the
laws be adjusted for the majority of the people or because one
person was jeopardized fifty years ago. Who would pay for this?

Mr. Ciesielski said he wouldn't see any problem with the
restricting of use of information to be passed out to anyone.

" He was concerned with the information gathering and transferring
of information from one insurance company to another.

Chairman Towe asked Mr. Ciesielski to supply any specific
comments he might have regarding this complex subject of privacy
and data processing. Mr. Ciesielski said that this law wouldn't
apply to any organization covered by the 1975 Consumer Privacy
Law. The legislators themselves shouldn't make any decision.

Frank Kelly, Butte, testified next. He was a concerned citizen
as well as the parent of an 1l8-year old mentally retarded son.
The son is trainable, lives at home, has never been institution-
alized, has an IQ of less than 50, and attends special education
classes in Butte. At a meeting he and his wife attended awhile
ago on proposed rules and regqulations relating to special
education for the state of Montana, they discussed possible
bills. In a proposed draft there is (Public Law 93-380,

Section 513, 514, and 515), which says that after the age of 18
consent shall be required only of the student except in the cases
of an individual who is legally declared by the court to be
incompetent to make such a decision for himself and for whom
legal guardianship is required beyond the age of majority.

Mr. Kelly said he thought that anyone could come in with a form
for his son to sign that would supply them with necessary school
information. His son would sign the form. Unless Mr. Kelly
goes to court and is appointed his guardian, there is nothing
else he can do about this. Is he correct?

Chairman Towe told Mr. Kelly that he was referring to the Buckley
Amendment of the Education Act of 1974. This is a comprehensive
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federal statute controlling the privacy of students. There
wasn't anything that could be done in regard to the federal
statute except to be sure not to duplicate the same problems
Mr. Kelly was referring to. Chairman Towe said Mr. Kelly could
write his congressman and see if the Buckley Amendment could be
amended to specifically provide for a person who meets the
definition of mentally retarded and make them an exemption.
Before the Buckley Amendment, however, there was no protection
at all. The school could release all information to any one at
any time. Representative Huennekens suggested that in Montana
law it say "informed consent". Chairman Towe said if informed
consent were defined, it would solve the problem. Senator Turnage
said all consent implies it is informed and he didn't think it
would make any difference to say "informed consent".

Senator Turnage said it wasn't necessary under existing law

to have someone declared incompetent in order to have conservator-
ship or guardianship. It has been liberalized a great deal

from the old guardianship law. One doesn't have to be incompetent
in order to have a guardian. Letters of conservatorship could

be obtained from a lawyer for around $25.

Jack Lane, Equifax Services, Billings, testified next. Equifax
is a national company headquartered in Atlanta, Georgia. They
are classified as an investigative reporting consumer agency.
(See attached testimony.) His home office will also supply a
testimony. This company is the largest information gatherer

in the United States. They go far beyond the letter of the law.
He is not required by law to show anyone his file, but Mr. Lane
will do so and also run off a copy for the individual. Anyone
wishing to stop by 1015 Broadwater, Billings, can look over their
operation.

Representative Vincent asked if other firms in the field used

the same policies as Equifax. Mr. Lane didn't know. If Equifax
makes an investigation for an insurance company, that information
goes into his file and that information can't be passed on to any
other person. The information can only be seen by persons
authorized to do so.

Chairman Towe asked Mr. Lane if after a customer obtains the
information Equifax has no control over the individual's use

of that information and whether he is properly using it. Mr. Lane
said they have a written contract with the person requesting the
information saying that the information will be used only for
legitimate purposes and for no other purpose than for which it

was requested. Mr. Towe wondered if competitors passed information
on for illegitimate reasons. Mr. Lane said he didn't know about
the competitors, but according to the Fair Credit Reporting Act

if information is used for illegitimate purposes they are subject
to the penalties under the act.
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Representative Anderson asked what kinds of persons require
Equifax services and for what reasons. Mr. Lane said they are
used by insurance companies. Any person requiring information
about an individual for a legitimate reason can use Equifax.
"Adverse" information means anything that would cause the user
of that report to increase the cost or deny a benefit. Mr.
Lane said Equifax investigates their customers before they

sign a contract with them. If a customer uses them for other
than legitimate reasons, both parties have recourse. Chairman
Towe pointed out that the recourse of the existing statute is
simply to misuse the information. Chairman Towe also pointed
out that unless that person has been denied a job or benefit

no one would have any idea of whether the information was being
spread all over the country or not. Mr. Lane replied that if it
was adverse he would find out about it somewhere along the
line. Chairman Towe said that this bill (LC 0104) would not
allow computerized information to be passed on unless the
individual is informed.

Bob Merrill, Montana Broadcasters' Association, Billings, testified.
Since Section 11 has been deleted, his entire presentation has
almost been thrown out. He was concerned with LC 0105, page 23,
Section 7, lines 3-12. He said all broadcasting stations must
have their licenses renewed every three years. If a license is
not renewed, there is several million dollars worth of tubes

and wires in the station that isn't being used. The cost of a
radio station is about $50,000. He didn't want anyone coming in
and destroying his equipment or station because they had violated
the law. That would be too expensive.

Chairman Towe pointed out that the section Mr. Merrill was
referring to was in violation of Section 4-6 of this bill
(violation of wiretapping or eavesdropping). This is a verbatim
copy of the federal law. Mr. Merrill didn't think that then the
broadcasters had a problem with the proposed bill.

Senator Turnage asked what would happen if a $200,000 camera
broke a window somewhere and if it had a tape recorder on it,
what would happen. Chairman Towe said on page 9, lines 8-15,
explained this. If the egquipment was being used only for wire
tapping or eavesdropping then it could be confiscated.

Senator Turnage wondered if two persons had a private conversation
and later one person turned the information over to the press.

Was this a crime? Senator Towe replied no, it wasn't unless it
comes under the second provision that is privileged confidential
communication such as doctor-patient information. Interception
and revealing of information at a later date was discussed.

Mr. Merrill said that today the public demands and expects more
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information, not less, and that is what %hey were concerned
with. You don't want to be so concerned with the right of privacy
of one individual that you don't exclude the right to know of
the general public. Chairman Towe thought this legislation would
accomplish that very thing since privacy would be more fully
explained and made clear.

-9

The committee recessed for lunch. The committee resumed at 1:30 p.m.

George Remington, Publisher of Billings Gazette and Vice-President
of the Montana Press Association, testified next. His purpose

in testifying was not to oppose the bills but to get some
clarification on various points in the bills. He referrxed to

LC 0105, page 3, line 3, regarding trespass. He wondered about
the term "proper adult person". He also wondered about consent

in regard to privacy. Mr. Remington was thinking about a raid
where photographers and newspaper people accompany the law
enforcement officials and gather information or pictures. Does

he have to have consent of the owner of the premises to do this?
He had recently heard a speaker on the matter of privacy and
consent in this matter. A police photograph was used with white
drawn in to show a child's body after a fire. The owner of

the property brought an action against the newspaper for using
this photograph. He cited another example of a surfer interviewed
by Sports Illustrated who told of his life style in a surfing
colony in California. After thinking about it, he notified

Sports Illustrated that he withdrew consent for the story. They
printed it anyway and it was found to be actionable. Mr.
Remington thought the committee should consider "withdrawn consent”
as they put the bill in final form.

Mr. Remington also commented about pages 5 and 6 dealing with
interception. He assumed the newspaper people didn't have to get
consent of everyone in a public meeting in order to run a tape
recorder throughout the meeting. He wondered about "or other
device". He cited a case in Billings where a letter about a publlc
official was received which seemed to imply a conflict of

interest regarding the official. He hoped that type of communica-
tions would not be barred.

Mr. Remington's next question involved page 9, line 11, regarding
the advertising for sale of electronic, mechanical, or other
device. He thought an unfair burden was being put on newspapers
to know when somebody advertises something what it is exactly
going to be used for. There are many electronic devices on the
market today and it is hard to tell when they are going to be
used for legitimate purposes or not. Representative Huennekens
asked if when the term "primarily useful for" would solve the
problem. Mr. Remington thought that might modify it enough to be
helpful.
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Mr. Remington stated he was glad that paragraph 11 had been
deleted from the proposal.

Mr. Remington referred to LC 0104, page 3, paragraph 5a, lines
3-5, and page 4, line 24 through line 3 on page 5, and wondered
how this would relate to newspaper "morgues". He wondered if
they printed something from their "morgue" files and someone
else picked this up, what would happen and would they be accused
of transferring this data. Representative Huennekens said this
was largely computer data. Chairman Towe said that if the
newspaper knew when the person got the information from them and
that they were going to put it on the computer it would be okay.

Mr. Remington also questioned page 6, lines 24 and 25, regarding
the transfer from one system to another. It is feasible that
sometime Montana newspapers will have morgue information on a
computer in some kind of a storage device. That would be a
transfer from one system to another. Who will decide what the
conditions of assurance are?

Representative Huennekens wondered about transfer of information
within companies or a group of companies that were subsidiaries.
He wondered if this was referred to at all in the proposed bill.
The "Vratis Amendments" would change this, and would be a
substantial change. Safequard 1 changes the language substantially.
It means that if you request the transfer of information from
one data bank to somewhere else you can safely do that if you
have written assurance from the data bank. If a newspaper
wanted to buy information from a data bank, this is allowed for
in Safeguard 6. The committee should be working from the yellow
bill as it includes these "Vratis Amendments" and safeguards.

Senator Turnage commented on page 5, line 6, sub paragraph c,

LC 0105, that defines "intercept". It means the acquisition of
a letter by any means. On page 6, line 8, sub paragraph 2,
refers to consent without the receiver or sender of a letter.
Paragraph 3, line 16, makes it unlawful for anyone to disclose
the contents of a letter that was obtained in violation of 2.
Suppose a sheriff who was a candidate for office wrote a letter
to a friend saying he had been convicted of murder for hire,

but that he is now retired and will be a good sheriff. If the
friend takes the letter to the newspaper and shows it to someone,
both the friend and newspaper person could go to jail. Chairman
Towe said the interception relates to a sealed letter, but
Senator Turnage said it says "or otherwise". The act is in
effect only when the mail is in progress, and not after delivery.
The communication is protected only while in progress. The
committee will clarify the point "or otherwise" and change or
delete this on page 5, line 9.
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Chairman Towe also referred to "proper adult" on page 3, line 3.
The committee suggested changing this to "authorized adult"

and delete the word "proper".

Chairman Towe also suggested that newspaper people accompanying
people on a raid should be added. The common law has affected
this, and perhaps should be changed. He wondered if the news
media were at a place legally when accompanying policemen who had
a warrant. Representative Huennekens didn't feel there was any
justification for a member of the press to walk in a house and
take a picture when a policeman had entered legally. If the
public just comes to look at some place where suspected gambling,
etc.,is going on, that is not legal. The press would be safe,
however, if the public had been invited to that place at prior
"times. Mr. Remington wondered where the line is drawn between
the public being invited or only certain individuals invited.

The committee didn't have any objections to the press accompanying
the law officials when making a lawful arrest. On page 3, line
14, paragraph ¢, it should say "authorized members of the media
accompanying”.

Representative Huennekens said there were many search warrants
issued that produced no results. He objected to that part of it
and the invasion of his privacy. Senator Turnage said if a hotel
room was broken into and pictures were taken of roulette wheels
even though the culprits weren't there, he thought that should
be allowed. Representative Huennekens didn't object to this

and said that "possession is an offense" if it is conclusive.

Mr. Remington agreed with this. Chairman Towe said "when arrest
or crime committed in that location” should be added. Representa-
tive Huennekens wondered if a child was authorized to invite
someone into a home. Chairman Towe said that is why "authorized
adult" is used, and a child is not authorized.

Chairman Towe commented on "withdrawn consent" and he thought

this should be clarified in the bill. Once consent has been

given, one can't retract it. Mr. Remington could easily understand
"withheld consent" but he wondered how this matter could be put

in legislation. He thought there was already common law on the
subject. In the case of the surfer with Sports Illustrated, the
courts upheld the plaintiff and said the man had a right to
withdraw his consent. A provision should be added to this

bill clarifying that point.

Chairman Towe said there was no question in his mind as far
as it being legal to use electronic devices in public meetings.
Page 5, lines 14-17 on oral communication clarify this point.

Representative Anderson thought that a reporter who accompanies
a policeman into a house for arrest was in the house without
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consent. Representative Anderson thought the reporter should be
invited in. Senator Cetrone agreed with Representative Anderson.
Chairman Towe discussed whether a person who was in a neighbor's
house and arrested whether the neighbor should suffer the
indignity of having the arrest made in his home. Mr. Remington
didn't think this was a troublesome problem that would happen
every day. He was thinking more in terms of raids, etc.
Representative Anderson suggested that if there was a warrant it
could be written so that reporters could enter with police.
Chairman Towe suggested an exception where news media could be
present in any location where a crime has been committed on

that location. This would exclude them from the neighbor's
house.

Representative Huennekens thought the crux of the matter was
where do you draw the line for legitimate public interest and
not an individual's public interest. Chairman Towe thought
maybe we would have to look at whether the location of the
arrest had anything to do with the crime or evidence. Mr.
Remington agreed.

Mike Voeller, Editor of The Independent Record, spoke on behalf
the Montana Press Association and as President of Montana
Associated Press. Mr. Remington had expressed his thoughts well.
If he is notified of the next meeting, he'll attend.

Mr. Bob Person, Legislative Council, presented information
on the sovereign immunity study (see following list). The
checked items were discussed last February.

Representative Huennekens moved that Sections 1-502 and 1-822
be repealed. The motion was seconded. Chairman Towe said he
had obsolete written all over this part. If something happens
to the recodification, these motions will be shown in the
committee report. The motion passed unanimously.

Representative Vincent moved that Section 11-1301 through 11-1306
relating to sovereign immunity be repealed, subject to committee
approval when the whole section can be looked through. The
motion was seconded. The local government committee is considering
this too. Chairman Towe didn't think Section 11-~1307, 1308, and
1309 pertained to the judicial committee. Mr. Person will go
through these sections and make sure they don't repeal existing
law. Mr. Person will bring back to the committee suggested
amendments for committee discussion. The amendment will delete
all matters pertaining to sovereign immunity in these sections.
The motion was carried.

Senator Cetrone moved that Section 11-1409 (4) be deleted. It
was seconded and carried.
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Sections 11-2248, 11-1941, and 16-1610 wété Mot —consideredby
the committee as they were not relevant to this committee. This
does not apply to government entity but only to persons who
voluntarily report fires. This is not a subject for the
committee to be concerned about. If a volunteer volunteers,
he can be made an agent, not an employee. The eminent domain
section does not apply to this committee.

Senator Turnage moved that Section 16-1801 through 16-1811
be amended so that this section does not pertain to any section
under the Tort Claims Act. It was seconded and passed.

Representative Huennekens moved that Section 16-2731 and 16-2732
be repealed. The motion was seconded. This is a policy question
of whether or not we want insurance companies to insure to the
maximum limit rather than the limit of $100,000. Mr. Zinnecker
said he would like to see "self-insurance" on an organized
fashion. During testimony in the legislature, they can hear

from county sheriffs and county commissioners. Mr. Zinnecker,
Montana Association of Counties, said they have been looking at
self-insurance for the last two years. Senator Turnage said

he didn't think this should be repealed until there is a positive
self-insurance program. There is no guarantee that the

mechanism for self-insurance will be used. All of the 56
counties have the sheriff covered in a blanket bond. The motion
was carried with Senator Turnage abstaining.

Section 16~2914 was not considered by the committee.

Senator Turnage moved that Section 17-205 be amended. As the
proposed bill before the subcommittee, an exception should be
mentioned. The motion was seconded and carried.

Senator Turnage moved that Section 28-603 (4) be amended and put
in the statute "including chief and authorized deputy protecting
the district as well as the chief or authorized deputy”.

This pertains to fighting range fires. Chairman Towe said he
thought this was a sovereign immunity situation, and might
require a 2/3 vote. He said the committee could include this

in the statute with an amendment or put it in intact and either
way it would receive a 2/3 vote. Under the local government
proposal, some counties may be doing this locally. In some
places, the first person on the scene of a fire is the chief
deputy. Representative Huennekens wondered if we were establishing
precedence again by allowing immunity for a certain person, and
Senator Towe replied yes. Representative Huennekens wondered if
this should be covered in the proposed bill under emergency
actions. Senator Turnage said emergencies were hard to define
because it means something different to each individual. The
language in this section stands by itself. Mr. Person was
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directed to research this subject. If this is a law at the
present time, it might be that this is needed and not jeopardize
the law that we have by changing it. Senator Towe thought
things should be gone over one-by-one rather than making a
blanket emergency provision. This would have to be changed in
the bill title. Chairman Towe thought this matter should be

in this bill. The motion was seconded and carried.

Representative Huennekens moved that Section 31-172 be repealed.
The motion was seconded. This section says that the highway
patrol can issue licenses to people who are blind or deaf and
can't drive but need a license for other things (identification
cards). The motion was carried.

Senator Turnage moved that Section 32-4722 which has the part
that pertains to immunity be stricken. It was questioned
whether there is any liability for performance of legal duty.
It should be amended so that they have the right to enter land.
The motion was seconded and carried.

Senator Turnage moved to amend in part Sections 40-4401 and
40-4402. It should be rewritten to carry out the effect that
contract should waive right to raise defense of sovereign
immunity. This then would be an expansion of sovereign

immunity. The fire district then will still have the option of
insuring against damage done to someone by going across someone's
land they can still do so. It was seconded and carried.

Senator Turnage moved to repeal Section 46-243. The motion was
seconded. There is another clear statute that grants the duty
upon those people to do so. Senator Turnage replied yes. If

the duty is done properly, there is no liability. The motion was
never voted upon.

Representative Vincent moved to repeal Section 69-6405. The
motion was seconded. If there is voluntary sterilization, there
can be no liability. If they are negligent (physician performing
act of sterilization), they are liable. The motion carried.

The committee decided to leave Section 75-5939 alone. Senator
Turnage pointed out that this authorized the district to buy the
insurance and also make the sovereign immunity defense unavailable
if the insurance was bought.

Senator Turnage moved that Section 75-5940 be repealed. The
motion was seconded. This is in conflict of what the proposed
bill is saying now. The motion carried.

The committee decided to leave Section 75-6723 and 6724 alone.
This is needed. This section is authorizing a school district
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to pay a judgment.
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The committee decided to leave Section 75-701l1 alone. 1If a
school district wants to insure for $5,000,000 instead of

$1,000,000, let them do it. The section deals with minimum
figures only. The committee was faced with the question of
whether they can mandate school insurance to all districts.

Senator Turnage moved to amend Section 75-8310 to take out

all reference referring to the school district and leave in all
except to children and parents and guardians. Senator Towe
didn't think this was a matter of sovereign immunity since
school patrol people were volunteers for the most part.
Representative Anderson said this was a function of the school
program. Senator Towe didn't think the whole school should be
immunized. If the school district was negligent in showing
children how to be school patrol leaders they should be liable.
Senator Turnage also moved that there should be something added to
the section that adds limitation to gross negligence. The
motion was seconded and carried with Representative Anderson
abstaining.

Mr. Person . pointed out to the committee that Diana Dowling had
a requirement that "willful" be replaced with "purposeful”.
Senator Turnage said there was quite a difference between the
two. Senator Towe said "purposeful" means one really intends
to do it. "Willful" means you will it to be done, and you can
imply a willfullness but not a purposefulness. It was pointed
out that "willful" is not defined in the criminal codes. The
words "intentionally, purposefully," are used instead.

Senator Cetrone moved to amend Section 77-2308 to spell it out
to say it is only during national disasters or actual emergency
where immunity will apply. This will require a 2/3 vote of the
legislature in order to pass. Civil defense refers to national
disasters or emergencies. The question is whether we want to
give broad immunity to the states or representativesor agents
of the state. Representative Huennekens said the state should
be liable for these activities. Disasters could mean a dam
breaking causing flood, earthquake, explosions, etc. Civil
defense practice drills involve many people and it was discussed
whether these people should be exempted when performing the
duties. Chairman Towe didn't want to see someone's child hurt
if the national guard said they had to go through that yard to
get to the practice civil defense exercise. However, if an
earthquake happened and people were evacuated and someone died
as a result of that, those people in charge of the evacuation
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should be protected. In an actual disaster situation, not in
training, these people should be protected. People are liable
for their negligence in training. It was questioned when
preparation begins and lets off. Senator Turnage moved that we
say "as used in this chapter, the term civil defense means
during an actual emergency or ....". Therefore, any negligence
occuring during an actual emergency will be given immunity. The
motion was carried.

Mr. Person : was instructed to prepare all the suggested amendments,
and the committee will meet again to loock at the amendments.

Mr. Person will work with Senator Turnage as far as writing

up the actual amendments. They will work on the ones not
considered by the committee and decide which ones need work or

an amendment and this will be sent out to everyone before the

next meeting.

The next meeting will be Friday, November 12, 1976, at 7:00 p.m.
and carry on through November 13.

The meeting was adjourned at 5:05 p.m.
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September 14, 1976

. Honorable Thomas E. Towe, Chairman

r;f%i‘f“Subcommittee on Judiciary, Legislative
Council

. -State Capitol

«Helena, Montana 59601

Re: Draft Bill L.C. 0104, Right of Privacy
- . Subcommittee Hearing of Seotember 18, 1976

. Dear Senator Towe:
- : ,
This statement is submitted on behalf of the American Council of Life Insurance,
formerly known as the American Life Insurance Association for whom I appeared before your
Wstanding and interim committees on previous occasions. We now represent 239 insurancs

. companies doing business in Montana which provide life and health insurance protection to
the majority of Montanans. Since insurance by its nature necessitates a large scale
collection and analysis of data affecting millions of individuals, our industry is vitally

- interested in Draft Bill No. L.C. 0104 considered by your Subcommittee for introduction to
the 1977 Montana Legislature.

¢
)

We are in agreement with the purposes of your proposal, to protect the privacy of the
...mdiwdual s personal data. We are deeply concerned, however, about the effect of this
bill on day-to-day insurance operations. The infrequent occasion of misuse or misinforma-
. tion of personal data must be weighed against the cost and effective administration cf
iiinsurance operations for the majority of Montana citizens. Overreaction will benefit no
~one. Draft Bill L.C. 0104 attempts to impose rigid control over the gathering and use of
g personal data information in both the governmental and private sectors. The events of
Wthe past several years may indicate the need to protect the individual from wrongful use by
. he government of information obtained under the force of governmental authority., We
‘5 "’eriously question, however, whether adequate study has been made of the impact of the
roposed statute on the innumerable types and use of information systems, both automated
‘ and manual, in private business.
- The dearth of this information caused the United States Congress to veer away from
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~ requlation of private data systems at this time. The Privacy Act of 1974, Public Law
33-579, as originally introduced, applied to both government and private records. One of
*he strongest advocates for imposing controls was Dr. Alan F. Westin, of Columbia ,
University, who served as director of the 1972 National Academy of Sciences project, whichil
examined the privacy of the individual in relation to the need of personal information data
banks. While endorsing coverage of intergovernmental computer systems, Dr. Westin
opposed the total coverage of the original bill. He cited "impracticality and dangers g
invelved in trying to regulate and register many tens or hundreds of thousands of files of
avery kind.” He recommended "an instrumentality to lead private organizations to adopt
sodes of fair information practice as their voluntary policy”, and proposed creaticn of a
'National Commission on Private, Interstate Personal Data Systems."”

As a result of Dr. Westin's and other testimony, the Privacy Act of 1974 was limited to ?
he activities of federal, governmental agencies. The act also established a Privacy
Zrotection Study Commission to conduct a two-year study of "data banks, automated data E
processing programs, and information systems of governmental, regional, and priate
organizations, in order to determine the standards and procedures enforced for the protectio
of personal information.” Medicine and insurance head the list of areas to be examined %
in the private sector. The Commission's task is to determine whether the controls imposed
>y the Privacy Act on federal agencies should be extended to private organizations by 3
additional legislation, and to recommend what is "necessary to protect the privacy of N
individuals while meeting the legitimate needs of government and society for information. N

The federal Privacy Protection Study Commission has been conducting hearings
throughout this year. In particular, three days of hearings with respect to the insurance
companies were held in May and informal discussions have since continued between the
Commission staff and representatives of the insurance industry. A report of findings and
recommendations is expected to be completed by the federal Commission early next year.

We urge your committee either to withhold action on any privacy legislation until the
results of the federal study are announced, or to limit the impact of Draft Bill L.C. 0104
solely to agencies of the state of Montana. We are not aware of any in-depth studies that
have been made of the data collection systems of the business community in Montana, and
we question whether the controls imposed by Drait Bill 0104 can properly be evaluated at
this time in regard to their impact on costs and the efficiency of day-to-day business
operations. The effect of "stagflation” on government budgets and the consumer's pocket~
~ook makes it essential that the dollar costs of any new controls imposed on business be
shoroughly evaluated and balanced against the benefit to be derived from the controls. As
v3 understand it, the federal Office of Management and Budget has already expressed
concern over the budgetary eifects of the new privacy legislation. The taxpayer and the
zcnsumer will ultimately pay the bill.

Qur plea for further study is not designed to avoid or delay privacy controls over the ‘ﬁ
.isurance industry. You are well aware that insurance is one of the businesses most
12avily regulated by government. Such regulation already extends tothe privacy of personal

ata. ' I
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wit 15 in the nature of insurance to require personal information about the lives and health
.- of individuals. This ranges from solicitation and underwriting to claims and benefits
- administration. Forms used by insurers contain written authorization by an applicant on an
sinsured to obtain data and to use it in granting and administering his or her insurance
protection. Such data is frequently obtained through independent reporting agencies.
. Both the reporting agencies and the insurance companies are regulated thcroughly by the
wiaderal Fair Credit Reporting Act and by the Montana consumer reporting law, enacted by
~Chapter 547, Laws 1975 and codified as Mont. Rev. Codes Sections 18-501 through 18-521,
. ~#hich became effective on July 1, 1875. Notification that such outside agencies are being
“ised, the nature of the information to be obtained, and the right of the individual to challenge
.the data is required by law in the existing procedures and forms related to credit, employment,
. 1pplications for insurance and claims for insurance benefits. If credit, employment,
h!nsurance coverage or insurance benefits are denied, the individual must be informed if the
Action resulted from information from a reperting agency so that he or she will have an
Qpportunity to challenge the report under the procedures prescribed by law. In fact, a
federal Health, Education and Welfare Advisory Committee report noted that fair credit

; eporting legislation already provides greater protection in a number of areas than the safe-
wuards of most privacy bills being proposed.

Accordingly, we respectfully submit that the existing strict regulation of perscnal data
Vstems in the insurance industry makes further regulation unnecessary and burdensome.
~isparate legislation by the 50 states, disregarding the existing nationally uniform pattern,
;:ould make compliance extremely difficult and increase the cost enormously.

I am looking forward to seeing you at the September 18 hearing and will be happy to
%fhlaborate on our suggestions or answer any questions your subcommittee may have.

, Cordiaily,

i @/(\@u é é"

- ] . Alexander X. Ciesielski
Assistant General Counsel

«KC/jcg

% -

L
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"complaints" - (in the broadest definition 'of the term) had been
~.

rézzTVed\QX‘ggg;EEF over a period of five years for the entire

consumer reporting industry. Consumer witnesses appearing to

testity in favor of amending the curcent law merely demonstrat-

ed now effectively the law was working,

-

./// The Fair Credit Reporting Act provides very specific
consumet protections in the area of collection, maintenance., and
distribution of personal intormation by consumer reporting

agencies., Tnese include:

Tnat a reporting agency may issue a consumer report
only for one or more of the permissible purposes
set out in the Act.

That whenever an individual is denied a benefit., or
pays more ftor that benefit, because of information
supplied by a reporting agency. he is notified of

that fact by the user, and supplied the name ana
address of the reporting agency. If credit is de-
nied or costs more because of information from a
source other than a consumer reporting agency, the
consumer must be so intormed and told of his right
to ootain disclosure of such information.

Tnat a reporting agency 1is prohibited from reporting
adverse information over seven years of age. The
exceptions are bankruptcy information which may be
reported for 14 years, and when credit or insurance
transactions exceed $49,999. ovr tor employment when
tne annual salary is equal to $20,000 all informa-
tion may be reported.

That a'Leporting agency must follow veasonable proce-
dures to assure maximum possible accuracy of report
intormation,

Tnat public record information must be down to date
wnich is likely to have an advecse affect in a report
for employment purposes,
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-- Tnat reports may be submitted to a governmental
agency only for one or more of the permlssible pur-
poses enumerated in the Act,

- That a consumer can obtain disclosure of information
from tne consumer reporting agency.

- I'nat a reporting agency must creverify, when neces-
sary, file information that is disputed by the
consumer.,

- Tnat information wnhich cannot be reconfirimmed must be
deleted and a corrvected report sent to previous re-
cipients of the information within the prevlous two
years Lor employment purposes and the prev1ous Six
months for any other purpose.

- That a consumer has the right to make a written
statement concerning reconfirmed information, and
that statement must be included in all future re-~
ports,

- ‘nat a consumer who feels that he has received 1incon-
plete adisclosure or who nas suffered some other abuse
may file a complaint with the Federal Trade Commis-
sion, which has responsipility for the enforcement
of tne Fair Credit Reporting Act,

-— The consumer is entitled to monetary compensation
for any reporting agency's w1llful abuse of these
provisions,

FCRA COMPLIANCE

Tne FCRA codified significant provisions for protect

~
ing the rigﬂt\gf the individual to confidentiality and fair
treatment whicgj\;hi{s\fompatible with many of the philosophies
and practices of consumen\iifotting agencies which already ex-
isted, nevertneless demén -a good deal of my immediate atten-

// \\\ .
tion during the ‘first half of this decade.
s~
As~soon as the FCRA was passed, we as a company

worked diligently and spent significant sums of money to com-
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SUBCOMMITTEE ON JUDICIARY

Minutes of November 12-13, 1976 Meeting

The Subcommittee on Judiciary met November 12, 1976, at 7:30 p.m.
in Room 432, Capitol Building, Helena. All members were present
except Senator Cetrone and Senator Drake.

Other persons present were Dean Zinnicker, Montana Association of
Counties; Mike Young, Department of Administration; Tom Maddox,
Independent Insurance Agents; Dan Mizner, Montana League of Cities
and Towns; and Bob Person, Legislative Council.

The minutes from the previous meeting were deemed read and approved.

Dean Zinnicker, Montana Association of Counties, testified. He
commended the committee for a job well done. He thought the committee
should consider immunity from suit by the governor in the state

or discharging his duties in vetoing a bill. This should all be
extended to a local government executive if the case ever arose.

The 120-day limitation for filing an action should be left in the bill.
The limitations of occurence should be based on the locality and
ability to pay.

Dan Mizner, Montana League of Cities and Towns, testified. His
convention passed a resolution which said the limitation should be
$300,000 instead of $1,000,000. A lower limitation for local units
of government should be considered. He was still concerned about
the filing deadline.

Mike Young, Department of Administration, said from the executive
department's point of view, the bill was very good.

The committee agreed that the summary of recommendations was very
good, and should be the first page of the committee report.

The committee discussed the draft sovereign immunity bill. Mr. Young
explained Section 2 to the committee as it related to existing law
and old statutes. This whole chapter has not been used since 1973
since the tort claims act literally repealed by implication the
chapter. This section merely says there are certain cases where
immunity exists where they are now provided for. Mr. Young referred
to the underlined portion of the draft bill on page 2 and said there
might be a problem here since it is a jurisdictional statute. .The
whole section is stated elsewhere in the tort claims act.
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Senator Turnage moved that Section 2 be deleted in its entirety.
The motion was seconded and passed. All sections thereafter should

be renumbered.

Senator Turnage wondered why Article II, Section 18, was necessary

in the underlined portion on page 1 of the draft bill. He thought it
was redundant. Chairman Towe thought a good reason to keep it in

the bill was for a lawyer who wasn't familiar with the whole question
of sovereign immunity to be able to see the reference therein.

It was decided to leave Section 1 as written. :

Senator Turnage moved that Chapter 7 of the Title 83 (repealer bill)
in the second bill be deleted. The motion was seconded. Mr. Young
pointed out that this chapter has no use because of the tort claims
act. It is a source of conflict and confusion. The motion was
passed unanimously.

The committee approved Sections 3 and 4 as written.

Section 5 was discussed. Representative Lory wondered if a separate
section would have to be put in to include local government officials.
Chairman Towe said he thought the committee had already discussed
this matter, and decided not to include local government executives.
If Mr. Zinnicker's suggestions were adopted, a county, city or town,
and city or town executives and county executives would be immune
from suit. Representative Huennekens said this would also include
appointed officials as well as elected officials, and he objected

to that. Mr. Zinnicker said they would be satisfied to limit this
just to elected executives.

Representative Huennekens moved that a new Section 6 be added to
read as follows: "Immunity from suit for certain actions by local
elected executives: A local governmental entity and the elected
executive officer thereof are immune from suit for damages arising
from lawful discharge of an official duty associated with vetoing
or approving ordinances or other legislative acts or in calling
sessions of that unit's legislative body." Representative Lory
seconded the motion, and it was passed unanimously. Subsequent
sections should be renumbered.

The committee noticed and changed the following typographical errors:

On page 4, line 3, after "exemplary" add "and punitive".

On page 4, lines 9 and 10, after "faith" insert a comma, and change
the following to read: "faith, without malice and or corruption and"

On page 4, (2), lines 21 and 22, the same change as above: "faith,
without malice and or corruption and".

Section 8, pages 5 and 6, of the draft bill were discussed by the
committee.
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Representative Vincent asked if there were any formulas or methods

of apportioning this by using taxable valuation, etc.

Mr. Mizner said they had been thinking of many different ideas such
as limitations on taxable valuations, etc. His board had suggested

a limitation of $300,000 for counties; $200,000 limitation for a
single case or $500,000 for each occurrence. This would be for a
local government unit. No distinction would be made among towns

and cities. The section applying to automobile insurance is not
operable anymore. Representative Huennekens said in today's age when
people have to carry automobile insurance up to $500,000 it seemed
cheap for counties to do less. Mr. Zinnicker said he would like the
figures as low as possible. The cost for liability insurance is
really very little as compared for $500,000 to $1,000,000. Mr. Young
said the constitutional problem here was whether one could discriminate
between local governmental entities. Is such a distinction denying
equal protection of the law?

Representative Anderson asked if most communities and school districts
weren't insured up to $1,000,000 now. Mr. Zinnicker said that
Stillwater County couldn't get $1,000,000 worth of coverage this year.
Their agent couldn't find a company to write a $1,000,000 policy.

Mr. Maddox said this was a very interesting situation. His associa-
tion had been watching the impact of this bill on the market and said
the limits wouldn't have any effect on the market. To have lower
limits makes self-insurance more feasible. Mr. Maddox said they

have a positive approach on this proposed bill presently. Stillwater
County's premiums jumped from $9,000 to $19,000 and reduced coverage
of $1,000,000 to $500,000. Representative Huennekens said he thought
it should be left as is, but watch Stillwater County and others to

see if that was a trend within the insurance industry. Government
should carry the same load that industry and private individuals do.
Mr. Maddox said he would check on the Stillwater County situation

and report back to the committee. If there is a serious problem,

an amendment could be made. ‘

The committee noted another typographical error on page 5 and it
should read on line 7, after "for:" "(a) noneconomic damages; or
(b) economic damages...."

Representative Vincent commented on Section 8 regarding "damages
for pain and suffering” and "loss of reputation". To him, under
certain circumstances, those can be just as damaging as pure and
simple economic loss. He thought some inclusion should be made in
the bill for pain and suffering.

Representative Huennekens wondered if a reasonable limit for economic
damages of $25,000 to $30,000 was put in if every suit would
automatically put a claim up to that limit. He also wondered if
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past experience tells us that in most cases the jury would be inclined
to grant noneconomic damages up to that limit.

Senator Turnage said that 1f a person was layving in a cast for months
from an injury with no provable economic damage the jury would be
inclined to reward something even though there wasn't any loss other
than pain and suffering.

Representative Huennekens wondered if a noneconomic damage amount
was included in this bill would insurance premiums increase and how
much?

Chairman Towe said there would probably be a general trend toward
awarding more damages. The limit might lead to an upper award of
damages than if there was no limit at all. This would substantially
affect the premium rates. There is a tendency for lawyers to claim
the full maximum amount. In automobile accidents, the general rule
of thumb is three times the actuals for the settlement sum. One

can file for pain and suffering for a deceased person prior to his
time of death, but this is hard to prove.

Representative Vincent asked about blindness and whether that involved
pain and suffering. Chairman Towe pointed out that this was actual
damage. To a child it would be calculated relative to income expected
over a period of time. It is easier to settle a case based on a
measurable claim.

Mr. Young commented that this might not simplify anything, but in
fact might make all lawyers to do considerable mental gymnastics to
get a pecuniary loss into everything. It is very easy to turn this
into arguable economic claims. Equity will always stop one from a
statutory defense.

Representative Vincent said he thought the committee was on thin
ice and had made a value judgment when stating the only kind of

redress involved a tangible amount. He thought there were other
values involved.

Senator Turnage said that in Representative Vincent's argument one
still has to go back to the dollar to measure the loss you say isn't
measurable.

Representative Huennekens wondered what kind of basis there was for
exempting the government from noneconomic damages when private citizens
are liable for action to noneconomic damages.

Chairman Towe said the answer is that the government can't afford it.

Representative Huennekens said he can afford it, and he is also the
one who supports the government.

X
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Representative Anderson asked why this law wasn't put to all citizens,
all accidents, and all damages.

Chairman Towe said that this logic was irrefutable. However, for
purposes of getting our society to operate somewhat amicably, we've
got to say the government can't afford it. At least now, we're saying
that the government can afford economic damages which is a big step.
Maybe that's a big step and we better take that and at some later

time maybe more can be done.

Representative Vincent moved that we include the present noneconomic
damages within the main body of the bill ($200,000 per occurrence
and $50,000 per individual). This is in addition to the $1,000,000
and $300,000 already in the bill.

Mr. Maddox said he didn't know what this would do to insurance
premiums. They would probably go up. Most of the cases would probably
fall under this area and would keep the gemiums up.

Chairman Towe said that the way it is presently designed it has a
substantial effect on reducing premiums.

Representative Vincent said that if most of the cases come from the
five noneconomic points and by eliminating them rather than lowering
the overall limit then we're keeping the cost down.

Mr. Maddox said that in settlement of tort actions noneconomic
damages are as large or larger than economic damages. Premiums aren't
determined on what is asked for, but actual settlements.

Representative Vincent withdrew his motion because of no data
available on what this might cost. He'll try to get some figures

on this, and perhaps make a motion in committee during the legislative
session.

Representative Lory moved that the bill and title be approved as
amended. In the title "s" on Sections and 83-701 should be struck.
Representative Anderson seconded the motion, and the motion carried
unanimously.

The committee discussed the proposed draft bill #2 on self-insurance
programs.

Senator Turnage moved that on page 2, Section 2, (2), the deleted
portion should be reinserted in the bill. The motion was seconded.
It should read as follows: " (2) The department of administration,
if it elects to utilize a deductible insurance plan, is authorized
to charge the individual state participants an amount equal to the
cost of a full coverage insurance plan, until such time as the
deductible reserve is established. In each subsequent year, the
department shall be authorized to charge a sufficient amount over
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the actual cost of the deductible insurance to replenish such
deductible reserves. (3) The department of administration may
accumulate a self-insurance reserve fund sufficient to provide self-
insurance for all liability coverages which, in its discretion,

it considers should be self-insured." The present (3) should be taken
out and put with local self-government entities. Then (4) should be
(3).

Mr. Young said that as written it doesn't differentiate between
deductibles and self-insurance. They are not the same thing. A
deductible is that one is willing to have insurance, but for "x"
amount of dollars off the top and you're willing to pay. The insurance
company still has the control over the coverage and amount a person
gets. Self-insurance means that you are running the insurance
companies. Mr. Young said the Department of Administration has

1/4 million dollars in deductible self-insurance reserve presently.
One doesn't have control over a lawsuit. The deductible reserve has
already been established, but it hasn't been used that much.

Mr. Young didn't know what the self-insurance reserve fund would be.
A place to start would be $1,200,000 which is being paid to the
companies for liability coverages of all types. That amount should
be put in the deductible reserve, and fund some other amount for the
fund to cover administration, defense, investigation, contracted
services, etc. A bill would have to be introduced to the legislature
stating the exact amount. It should be considered as to who would
approve this--Board of Examiners, court, attorney general, etc.

Senator Turnage said there should be a recommendation process.

This would have to be in the form of an amendment to Section 82-4319
to say "if the claim is settled from the self-insured reserve fund
the compromise must be approved by the district court”.

The motion passed unanimously.

The committee noted the error on page 3 that (3) in its entirety
should follow the first paragraph on page 4.

Mr. Young commented that the way the bill is drafted they presently

can have deductibles and come into insurance as well as the self-insured
reserve. Since self-insurance is brand new, the state is having

enough problems without this added facet. The state is almost
uninsurable now. This will involve a process of adverse selection

where the poor counties or cities will want to come into the state.

His department wouldn't be able to handle this. Another solution

should be found for those people.

Representative Huennekens said that the insuring by the state process
of the political subdivisions would still be coming under some sort
of a purchased insurance policy from a private company with only the
deductible portion.
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Chairman Towe said it could mean that.

Mr. Zinnicker said that this Section 3 has to be consistent with the
previous section and provide that self-insurance option for local
governments. He felt this was unfair because a deductible was
provided, but a self-insurance is not provided. They would need
that opportunity. He felt that this option should be left open to
the Department of Administration to make that decision when they are
ready.

Mr. Young didn't know how he could let one political subdivision in
and not another.

Mr. Zinnicker said not to segregate between political subdivisions,
but when the plan was established, the Department can decide whether
to allow local governments to come into the insurance or self-insurance.

Mr. Young said this would up the self-insurance reserve by ten times
by letting in local governments.

Mr. Mizner said if a local government wanted to start a self-insurance
program now, then later they could put their funds in the state self-
insurance fund if the state took this over. The assets would be

there and one wouldn't have to go back to the legislature for an
appropriation to that local government entity.

Mr. Maddox thought the language for the local entities should parallel
the state government language. Don't close the door on the local
entities to negotiate their own plan. It is quite conceivable that
all local entities could negotiate their own plan without jeopardizing
the state position.

Representative Lory moved that the committee introduce the same wording
for the local entities as there is for the deductible and self-insurance
for the state, and there should be no mention for the local entities

to enter into the state plan. On page 3, line 5, before "legislative"
the word "local" should be inserted. The motion was seconded.

Mr. Young wondered how this would be funded. Mr. Maddox said that
local entities had for some time been utilizing the investment
facilities of the state for short-term investments. A rather large
amount of money is centralized under the state investment program,
and it is possible that he will have a proposed amendment on this
section before the legislature which would suggest that it be
mandatory for all counties, cities, and towns to pool their writings
of insurance to make it possible for one carrier to make a bid of

an offer. Representative Lory said there is nothing in here that
says they can't pool their reserves. The whole idea is being designed
for the best position of cities and towns with regard to the cities
and towns. Mr. Young said some problems with pooling county funds
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would be who settles, who decides, which county, etc. Mr. Zinnicker
and Mr. Mizner said their associations would oppose the mandatory
position.

The motion carried unanimously.

On page 4, Section 4, line 14, delete "may" and insert "fund" and
after "insurance" insert ", deductible reserve fund" to read as
follows: "fund the premium for insurance, a deductible reserve fund,
and self-insurance reserve fund as herein authorized". The committee
accepted this change.

Sections 5 and 6 were discussed by the committee. Mr. Person said
that he inserted the change therein because the 120-day provision

had been declared unconstitutional. Representative Huennekens
wondered if some other limitation should be put in. The court

said they would allow a statute to this effect. Mr. Young said there
is currently a two-year statute of limitations in the current tort
claims act. As far as state government is concerned, the 120 days
created nothing but tension and hardship. This time period is too
short.

Representative Anderson moved that the committee delete the reference
to the 120-day statute of limitations. The motion was seconded and
carried unanimously.

Mr. Young said that the committee might want to take the state
provision and the one for local entities and reenact them into a
reasonable time period of two to three years. The time for filing
should be the same for both, and one has to file with the secretary
of state and the district court.

Senator Turnage moved that Section 5 and 6, page 5 of the draft
bill, Section 82-4311 through Section 82-4317, be deleted in its
entirety. A new section will be added repealing those sections.
Section 6 will be putting in a new statute of limitations. It shall
read: "A claim against the state or a political subdivision is
subject to the limitation of actions provided by law.".

Chairman Towe said that once a case is filed with the clerk of

court, time must be allowed for them to decide on the case. It might
be settled without going to court. Chairman Towe proposed that a
person be allowed to file with the secretary of state on the last

day of the two years and then be given another 90 days to file the
lawsuit.

Mr. Young asked if it was necessary to file with the secretary of
state. His office is the one who receives six xerox copies and he
is the last to receive the copy, but he has to make the answer within
20 days. Elsewhere in the statutes there is a statute of limitations
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time for regular actions by individuals against individuals. There

will have to be language put in here to say that this now applies in
this chapter which deals against tort claims in the state.

Mr. Young questioned whether Section 82-4317 was necessary as there
were many alternatives available. As long as there is mandatory
notice to somebody, it is extra work to file with the secretary of
state.

Mr. Zinnicker said the financial administrator of the local govern-
mental entities would be the person concerned with the filing issue.

Mr. Young said sometimes there is a time lag between the agency that
is being sued and the Department of Administration. He suggested
that filing of the claim be changed from the Secretary of State to
the Department of Administration.

Mr. Mizner said it is a problem about where to go to, but it is not
a problem at the local level.

The motion was seconded and passed unanimously.

Chairman Towe said that all the repealers should be put together

under Section 9, page 6. Section 9 should read: "Repealer. Sections
82-4311-82-4317, 82-4326, 83-701-707, and 83-706.1 are repealed."

The committee agreed to this change.

Section 82-4318 was discussed in order to require approval of
settlements. The committee decided to add: "provided, however, a
compromise involving the self-insurance fund or deductible reserve
fund made by the department must be approved by the district court."
They all have to go to court.

Senator Turnage moved that Section 82-4319 be amended to read as
follows: "Section 7: The department of administration may compromise
and settle a claim brought under this act subject to the terms of
insurance, if any, provided that such compromise must be presented

to the district court for approval." The motion was seconded and
passed unanimously.

Senator Turnage moved that the bill do pass as amended. Representative
Anderson seconded the motion, and the motion passed unanimously.

The next draft bill was discussed regarding attorney fees. The
committee agreed that the title should be amended to read: "An act
to provide for approval of attorney fees in connection with claims
against governmental entities."

The committee agreed that the first four lines should read as follows:
"Section 1: Attorney fees in claims against governmental entities
to be reviewed by the court when an award or settlement is in excess
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of $50,000. If an award or settlement is in excess of $50,000 it is
granted in any claim against the state....". The title should be
changed accordingly.

Senator Turnage moved that this bill be approved as amended and
racommended as do pass. The motion was seconded and passed unanimously.

Chairman Towe agreed to introduce the bills to the legislative
session. Section 82-1113 through 82-1119 wasn't considered to be a
problem by the committee so it was left alone.

Sections 4301-4327 have already been discussed.

Senator Turnage moved that Section 89-115 be re-enacted again

as an immunity section. Chairman Towe said there was a real question
if that is an advisable thing to do and whether it has to be put
through on a 2/3 sovereign immunity vote or it isn't valid anymore.
This is saying that the state isn't liable, but the water user is.
The motion was seconded and carried unanimously.

Mr. Person said he would draft an amendment and clean-up bill and a
repealer bill to be introduced to the legislature. It was moved and
seconded that the language should read: Strike "or the state of
Montana" in Section 2. A new sentence should read: "The state of
Montana is not liable for injury or damage that occurs on the works
caused by failure to maintain safe working and operating conditions."
This motion passed unanimously.

The committee decided to leave Section 89-2406 alone. This is covered
as an economic damage as a tort.

Senator Turnage moved that Section 89-3514 be re-enacted. The motion
was seconded and carried unanimously.

The committee considered Title 92 and agreed that state emplovees
could be covered by the Workers Compensation law exclusion because
of Article II, Section 16.

Section 93-26 was already discussed.

Section 93-4301 is a procedural matter, and is already covered in
the Tort Claims Act.

Senator Turnage moved that in Section 93-2815 it be amended after

"adjudicated" to insert a period and strike the language thereafter.
The motion was secconded and passed unanimously.

The committee adjourned at 10:30 p.m.
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The fifth meeting of the Senate Judiciary Committee
for the 49th Second Special Session was called to
order at 11:20 A.M. on March 28, 1986, by Chairman
Joe Mazurek in Room 325 of the Capitol Building.

ROLL CALL: All committee members were present.

CONSIDERATION OF HB 7: Representative Bardanouve,
House District 16, gave testimony as sponsor of this
bill. He said he does not feel this is his bill but

a bill of the citizens of Montana. This bill has

been worked on almost from the day of the Supreme
Court decision. He has worked with the Board of
Education, county commissioners, mayors, city
government, and everyone having an interest in this
area to get a bill that is acceptable to all parties.
He said he is not sure where the blame lies but we
must do something to limit liability. He said there
are some proposed amendments to the bill, see attached
Exhibit 1, and he will be happy to endorse the amend-
ments if the committee feels the amendments will improve
the bill. :

PROPONENTS: Mona Jamison, Legal Counsel, Governor's
Office, gave testimony in support of this bill. She
said this bill represents months of meetings and weeks
and weeks of work by a coalition of people with interest
in this issue. She went through several of the factors
that the coalition reviewed before determining that the
form this bill is in would be the best approach to the
problem. She said the issue is whether or not the
legislature should have the authority to consider the
issue of monetary caps and the vehicle to let the
people of Montana decide whether the legislature should
have the authority or not. The people of Montana have
already faced this issue. They believe this bill is

in its best form and will get the job done.

Alec Hanson, Montana League of Cities and Towns, gave
testimony in support of this bill. He said this is

the most logical, responsible answer to the question

of governmental liability limits in the state of Montana.
They have been working on this bill for almost two
months and as written is in direct response to the issue
of the Pfost decision. He does not think we should
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merge the public and private in one referendum. Public
liability is similar ground, the people of Montana
understand this issue. He thinks the issue of private
liability is going into unknown territory and for that
reason the two issues should be considered separately.
We need some protection on limiting liability and they
feel this bill is the best answer to that questlon and
would urge support for that reason.

Chip Erdman, representing the Montana School Board
Association, gave testimony in support of this bill.

He said a lot of time has gone into the preparation

of this bill and that the bill was written specifically

to address the concerns that were addressed by the

Pfost decision. The amendments mentioned by Representative
Bardanouve (attached Exhibit 1) were proposed because

the House expressed some concern under the equal protection
language in this bill on page 2, lines 4 and 5. He feels
it is proper to address the concerns of the private sector
and the public sector in a separate referendum.

Gordon Morris, Executive Director of the Montana Association
of Counties, gave testimony in support of this bill

and the amendments presented. He said this best addresses
their concerns and he does not feel the private sector
should be addressed in the bill. This bill will allow

the legislature to take some positive steps to help the
problem. County commissioners across the state support

this bill. ‘

John Hoyt, representing the United Transports Union,
gave testimony in support of this bill. He represents
the railroad works who run the trains across our state.
He said he is in favor of this bill because he is a
strong believer in our constitution. He believes the
Pfost decision was incorrect in what the majority of
the justices proposed to be the correct decision and
that the framers of our constitution clearly intended
that this legislature had the right, by a two~thirds
vote of each house, to put caps on public liability

if they so desired. He said he has found that the
legislature is playing politics with this bill and
that if they want to do what they really should do they
will separate this bill from the politics and pass it.

Phil Campbell, Montana Education Association, gave
testimony in support of this bill. He said he testified
on another bill that he thought the language was a little
better in but he thinks this is the bill this legislature
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is going to deal with. He feels the amendment proposed
makes this a better bill and also disagrees with the
court and feels that the legislature already has the
authority to deal with this.

John Maynard, Administrator, Tort Claims Division,
Department of Administration, gave testimony in support
of this bill. A copy of his testimony is attached as
Exhibit 2.

Jesse Long, Executive Secretary, School Administrators
of Montana, gave testimony in support of this bill.
He stated he would not go into the premium changes

or loss of insurance in school districts. He thinks
that school districts are different from private
industry in that they are not allowed to declare
bankruptcy. He supports the amendments presented.

Will Anderson, Office of Public Instruction, representing
Mr. Argenbright, said there is no way we could be a
part of opposing this bill. He said you heard Mr.
Argenbright's testimony on SB 12 and you know what his
views are. In our testimony we supported the bill
because we felt the legislature needs more power to
regulate. They feel strongly that schools are financed
from private and local money used from property tax=
payers and the same property tax payers also pay for
their own insurance. He sees very little difference,

we all have to buy insurance. Many are giving up life
savings to stay afloat. He supports this bill but what
the Cffice of Public Instruction is saying is we need
both bills and they would hope we will find a way to
pass both because just passing this bill will not change
the insurance picture or economic picture of Montana.

Don Waldron, Superintendent of Schools, Hellgate near
Missoula, supports this bill. He said the committee
has all the facts and he hopes the committee will
keep this bill alive and do something to protect

the schools. '

OPPONENTS: Kim Wilsen, Montana Chapter of Civil Liberties
Union, gave testimony in opposition to this bill. He
referred to page 2, lines 1-5, which states"Damage awards
within such limits constitute the full legal redress
available against the governmental entity under Article II,
section 16, and do not deny equal protection of the laws
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under Article II, section 4."

He would submit that this

is very broad and could severely limit some very important

constitutional rights.

He understands from Mr. Erdman's

testimony that amendments have been prepared to strike

out the equal protection language.

He said they would

still disagree in principal to placing limits in the

constitution at all. We must

ask ourselves if it is

necessary to allow the legislature to place limits to

bring about the results desired.

He said w2 do know

that this amendment will be affecting our civil rights
but we do not know that any such amendment will in fact
have any effect on liability insurance.

Rose Skoog, Montana Liability

in opposition to this bill with great reluctance.

Coalition, gave testimony
They

agree with the concept of this bill and understand that

something has to be done.

They appear in opposition

because they feel this bill is the improper vehicle

to get the job done.
is a simple issue, should the

She said what you are looking at

legislature have the

authority to consider the issue of limiting liability.
If you agree with that then they see no reason to ask

that question twice.

They should have the authority

with respect to the public as well as the private

sector.
Another area of great concern

in order for future legislatures to act.

Separating the issue makes no sense to them.

is the two-thirds vote
They feel

this is an unnecessary roadblock for any possibility

of reform.

They feel the proper vehicle is HB 17 which

gets the problem done in a better fashion.

Bill Leary, President of the Montana Hospital Association,

gave testimony in opposition to this bill.

He said you

have not heard from the Hospital Association or the Medical

Association during this session.

reason for that as we deal in

There is a genuine
the whole area of medical

health care liability and professional liability and

we consider ourselves to be a
people of Montana in terms of
people the highest quality of
the horror stories coming out
physicians this session. You
inability to access insurance
we do not have a problem with
about high interest increases

responsible trust for the
trying to provide to those
care. You have not heard
of the hospitals or from
have not heard of hospitals
carriers because right now
access. You have not heard
in our premiums. The

record of both hospitals and physicians in maintaining

excellent risk management programs is of top drawer.
the Montana Medical Association

of their organizations,

Both

and the Montana Hospital Association, have been working
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for a significant number of months to prepare tort
reform packages for introduction in 1987. He sees the
problem with this bill as the inclusion of all government
entities. If we recognize that all other governmental
entites would include all hospitals which are owned by
counties and all hospitals which are owned by the State

of Montana and if in the 1987 legislative session signifi-
cant tort reform is introduced on behalf of the State

of Montana which would grant absolute total immunity

to all governmental entities, including all property
owned by the state, and knowing that the hospitals

owned by the state could not be sued, we would soon

see the elimination of our risk management programs

and the cut backs in staffing would be so severe as to
leave the patients of which we hold a deep trust unguarded.
He feels that if this committee is serious about reporting
this particular bill out they should take a good hard

look at those kinds of considerations and come up with
some kind of concrete definition of what is meant by

all govermental entities.

George Allen, representing the Montana Retail Association,
gave testimony in opposition to this bill.

QUESTIONS FROM THE COMMITTEE: Senator Mazurek asked
Mona Jamison if Senator Halligan's bill passed with a
majority vote in it and this bill passed with the two-
thirds vote if there would be a problem.

Mona Jamison said the amendment that came out of the
bill was to make it clear that a two-thirds vote would
be required for the actual injury and to make sure that
the tort reform area would have to be a majority vote.

Senator Mazurek said that was done by the removal of

the language "this full legal redress" and the whereas
clauses and what that addresses is the issue of whether
or not full legal redress is a fundamental constitutional
right and it will not be subject to the compelling state
interest test.

Mona Jamison said yes, that was the reason.

Senator Crippen asked Mona Jamison to respond to the
situation that we still have the language "full legal
redress" in this bill.
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Mona Jamison said we believe there are two ways to deal
with this. We believe that the amendment drafted on

SB 1 does the job and that the way this bill is drafted
is another approach to get to the very same end.

Senator Crippen asked Mr. Hoyt if in his opinion he
thought the Supreme Court would strike down any statute
under this provision in SB 1 or HB 7, if approved by
the voters, to set limits on the same rationale that
they used in the White and Pfost cases.

Mr. Hoyt said he did not think there was the slightest
chance of that happening. He continues to maintain
that this body has the absolute right to set limits and
to set policies to do almost anything it wants. He
believes the legislature will have no problem.

Senator Towe asked Mona Jamison how she would respond to
the language in this bill in subparagraph 1, which you
are stating that the legislature, by a two-thirds vote,
has the right to limit civil liability and then in the
next sentence when it does that it doesn't constitute

a limit of civil liability and full redress.

Mona Jamison said she is not a constitutional lawyer.

If you state in the constitution that a particular
provision doesn't constitute a violation of a particular
section she thinks that is acceptable. She said work
has been done to show that is an acceptable way to
phrase this.

Senator Towe said he has some concern. He does not
see a useful purpose for subparagraph 2 and sees it
as a duplication of what was said in subparagraph 1.

Mona Jamison said the initial drafts just deleted the
word "no" on line 20 of page 1 of the bill and that
was done in direct response to the Pfost decision.
However, when we went that approach they said we were
returning it to sovereign immunity. They believe that
to say in the second section that any of those limits
addressed do not violate full legal redress is okay.

Senator Towe asked if they weren't really saying the
same thing twice.

Mona Jamison said in the first one we are saying that
the limits can be set by the two-thirds vote and in
the second we are saying that any of those limits will
not constitute violations of full legal redress.
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Senator Mazurek asked Mona Jamison if the Governor's
office was in support of the amendment proposed.

Mona Jamison said they were in full support.

Senator Towe asked John Maynard if he understood the
question addressed to Mona Jamison on the first sentence
of subparagraph 2 and if he would respond.

Mr. Maynard said it does repeat the language in section
one but he does not see a problem with repeating the
language. He does not see what that language adds.

Senator Towe asked John Maynard if he thought we needed
the information he presented in his testimony now as a
basis for this constitutional amendment.

Mr. Maynard said this gives the legislature the

prerogative of presenting these figures to demonstrate
sufficient need for raising the issue of the constitutional
amendment. This is simply for the purpose of demonstrating
what our experience has been.

Senator Towe said assuming this is passed by the people,
would it be your position that we would then have to

go into the statute and reenact all those statutes or

do they automatically become effective again.

Mr. Maynard said it is his opinion the limits would
have to be reenacted.

Senator Mazurek referred to Rose Skoog's testimony where
she said this is one issue and we must deal with it.

He asked her if she was willing to assure this committee
that under Article 14, section 11, that we can do this.

Rose Skoog said she could obviously not guarantee

what will be declared constitutional. She has not heard
attorneys make those kinds of guarantees. She thinks
that what they are proposing is rational, more rational
than what the other side is proposing. That is our stand.
She sees this as relating to one subject and as such

the public and private sector can be addressed in one
referendum. We are not afraid of what will happen at
the ballot if this were addressed in two referendums.
She said we want to do this right and this is the best
approach.

Senator Towe said if you really want to do this right,
it really wouldn't be too difficult to divide the two
issues to take away the problem of two amendments in one
referendum.
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Senator Daniels said he thinks the jury system is
preferable to this body trying to determine limits
on how badly a man is hurt and that is the sole
point.

CLOSING STATEMENT: Representative Bardonouve furnished
the committee with a newspaper clipping giving his view
of the situation. See attached Exhibit 3. He said

he thinks we will have to compromise sometime on this
issue and there is much more support for the concept of
limiting government liability than there is the private
sector. There are a lot of people in the private sector
who are against limiting. He suggests that the opponents
to this bill read the Montana Constitution and Senator
Etchart's comments.

The hearing was closed on HB 7.

ACTION ON HB 7: Senator Mazurek asked Valencia Lane if
she would comment on the concern of Senator Crippen
about equal protection. That if you strike the language
on lines 4 and 5 and do not deny equal protection of the
law, should we still leave the words "full legal redress"
in the bill.

Valencia Lane said she thinks you have to keep the
language "full legal redress”" in this bill if you really
want to take care of the Pfost problem.

- Senator Mazurek said even if the Halligan bill were to
pass and be adopted by the people, which would essentially
delete that language, it doesn't hurt to leave this in

the bill.

' Valencia Lane said it will not hurt anything to leave
it in the bill. .

Senator Towe thinks the amendment is proper. He thinks
the matter is covered because the equal protection of
the law is in the federal constitution already anyway.

Senator Towe made a motion to move the amendments
presented and attached as Exhibit 1. The motion carried
unanimously.

Senator Towe does have some problemswith the other parts
of the bill. Obviously if this bill passes and Senator
Halligan's bill passes then at that point we have got

an inconsistency.
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Senator Towe has a proposal to amend this bill to
eliminate any problems. He would propose striking all
of subsection 2 in its entirety and put in "nothing
contained in this constitution shall interfere with

the right of the legislature to limit civil liability as
provided in subparagraph 1 of this section." He thinks
this will make it clear.

Senator Mazurek asked if that is potentially subject
to the same criticism in the language that you are
‘amending out to limit civil liability.

Senator Towe said this puts it back in the proper
context that just because there is another provision,
that doesn't interfere with the right of the legislature
to limit civil liability.

Valencia Lane said she thinks Senator Mazurek is correct
that you have the exact same problem with being overbroad
and, at this point, approving anything the legislature
may do in the future. She thinks that is one reason the
equal protection language was taken out. She does not
believe there will be any problem in leaving this full
legal redress in the amendment because this full legal
redress refers to section 1. It is not the same as the
© full legal redress in section 16. She thinks you have
to leave this language in in case the other section does
not get amended because if you don't you are not going
to take care of the Pfost problem.

Senator Towe said he does not agree with her comment,

but even assuming that he did, wouldn't it be better to
say what he said in his amendment. You have done what

you want to do cleaner and neater without the inconsistent
reference to full legal redress.

Valencia Lane said she is not sure but it appears that
may be true. If you strike out the reference in the
proposed amendment to section 4 and any other provision
then we would have to consider whether or not this is
simply two different ways of doing the same thing.

Senator Brown asked Mona Jamison to respond.

Mona Jamison said what we are stating in here is if a

limit is passed then nothing contained in this constitution
will interfere with the right of the legislature to limit
liability. She said this bill was drafted in direct
response to the Pfost decision. She does not know what

the implications are in reconciling this with other
constitutional provisions and that concerns her. At
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' least with HB 7 we are focused on full legal redress
and we have been through a lot of research and time
on equal protection.

Senator Towe made a motion to delete all of subparagraph
2 and insert the following language "nothing contained in
Article II, section 16, shall interfere with the right

of the legislature to limit civil liability as provided
in subparagraph 1 of this section."

Senator Blaylock said a lot of work has been done on
this bill and he wants to go with this bill as it is.

Senator Mazurek asked Mona Jamison to respond to the
proposed amendment.

Mona Jamison said there are other things in section 16
that this will be eliminating.

Senator Pinsoneault said he is not a bill drafter or
writer and with all due respect, somebody has been
working hard to submit this bill and they might know
a lot more than we do.

Senator Towe asked Valencia if she was in favor of
this amendment.

Valencia Lane said she believes the amendment would
cut off the access to the courts to speedy remedy.

She just thinks it is not wise to use such a broad

exemption in the constitution. '

Senator Towe withdrew his motion. He asked the committee
to give serious consideration to at least taking out
the first sentence.

Senator Mazurek disagrees with Senator Towe. He said
it may be an additional statement but he sees no harm
in that.

Senator Mazurek asked Valencia if she was comfortable
with leaving "full" in.

Valencia Lane said that she was.

Senator Blaylock made a motion that HB 7 BE CONCURRED IN
AS AMENDED.
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Senator Shaw said you have heard all the testimony with
regard to separating these two issues and he thinks
that we need the private and public tied together

so there is no confusion.

The motion carried with a vote of 6-4. See attached
Roll Call Vote sheet.

There being no further business to come before the
committee, the meeting was adjourned at 1:40 P.M.
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Senator Chet Blaylock : b//

Senator Bob Brown
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v
L
e
b//,
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Senator Thomas E. Towe

Senator William P. Yellowtail,|Jr.

Vice Chairman
Senator M. K. "XKermit" Daniels .

Chairman
Senator Joe Mazurek
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Amendment to HB 7

1. Page 2, lines 4 and 5
Following: "16" on line 4
Strike: remainder of line 4 through "4" on line 5
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HOUSE BILL NO. 7 BILL NO. SB 3&

TESTIMONY OF JOHEN H. MAYNARD, ADMINISTRATOR
TORT CLAIMS DIVISION, DEPARTMENT OF ADMINISTRATION

BEFORE THE HOUSE JUDICIARY COMMITTEE
MARCH 26, 1986, 8:00 A.M.
ROOM 325, CAPITOL BUILDING

The function of the Tort Claims Division is twofold.
First, it must provide for the investigation, defense, and
payment of bodily injury and property damage claims
incurred by all agencies, officers and employees of the
State of Montana under Article II, Section 18, Constitu-
tion of Montana, and the M;ntana Tort Claims Act. Second,
the Division must assess the fire, casualty and bond risks
of the state for all state-owned buildings, equipment,
fixtures, boilers, aircraft, cash and securities, etc. and
provide either commercial or self-insurance protection for
the financial loss of such property.

The vast majority of the Division's time and effort
is concentrated in the comprehensive general liability
risks that aré fﬁlly self-insured by the Division.
Examples of coverages include owner/landlord tenant
iiability, professional errors and omissions, medical
malpractice, defamation, false arrest and imprisonment,
wrongful discharge, violation of covenants of good faith
and fair dealing, civil rights violations, and general

common law negligence. Activities of state government

SENATE JUDICIARY COMMITTEE
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‘experience to date, is set‘forth in the attached schedule.
(Exhibit No. 1)

The most recent actuarial estimate of adequacy of the
comprehensive general 1liability self-insurance fund was
prepared by Coopers & Lybrand, Certified Public Accoun-
tants, on September 28, 1984. The next reviéw' of the
adequacy o0f the self-insurance fund is scheduled to be
completed in June of 1986. A copy of the 1984 report is
attached. (Exhibit No. 2) The 1984 report estimated a
reserve deficiency of approximately $11.2 millioh. The
estimates applied only to the statutory limits of $300,000
per claim and $1,000,000 per occurrence for economic and
noneconomic damages.

The recent decision of the Montana Supreme Court in

Pfost v. State of Montana, et al striking the statutory

limits has significantly changed the assumptions on which
the 1984 report was prepared. The Department of Adminis-
tration supports passage of House Bill No. 7 to give the
people of Montana the opportunity to enable the Legisla-
ture to impose limits of liability at the next legislative
- session. The integrity of the self-insurance fund depends
on the Legislature's authority to set limits of liability

where the state is named as a defendant.
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DEPARTMENT OF ADMINISTRATION
Tort Claims Division

PART I - Insurance protection provided

A. Commercial Insurance:

SENATE }UDlCllL\yY

EXHIBIT NO.

DAT

——

Annual Cost

FY86 (11-26-85)

* Property Insurance 139,852
Boiler Insurance 15,544
Fidelity Bond 18,279
» Fine Arts Policy 14,370
Airport Liability 5,850
Money & Securities 852
, Aircraft Liability &
Physical Damage 35,677
Helicopter Liabil}ty &
Physical Damage 107,452
¥ Misc. Inland Marine
Policies 21,281
TOTAL 359,157
- -
* B. Self-Insured:
Auto Fleet Insurance 400,518
» Comp General Liability 1,615,635
Retail Liquor Stores 12,136
Auto Physical Damage 19,687
, Inland Marine 73
Property Insurance Deductible 139,852
TOTAL 2,187,901
_J e ————————————
PART ITI - Self Insured Comp-General Liability
]
A. Actual payments made for claims and expenses:
_ FY78s79 FY80&81  FY82s83 FY84 FY85 ryse’
Claims
Paid 47,115 144,339 2,943,589 1,305,784 2,096,214 712,545
» Leg., Fees 19,956 137,840 299,270 308,749 362,084 174,458
Misc. Exp. 578 14,007 95,085 74,728 130,147 41,371
-
. TOTALS 67,649 296,186 3,337,944 1,689,261 2,588,445 928,374
—SENATEJUDICIARYCOMMITTEE
exrigt_ | EXHIBIT NO Z

- pate___ 232 282 £C
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B. Income by Fiscal Year:

R

FY78
FY79
FY80
FYs8l
FY82
FY83
FY84
FY85

FY86L

Billings to Agencies

1,047,684
1,260,030
1,106,604
1,166,625
1,016,058
1,006,865
1,440,000
1,440,000
1,615,635

Interest Earned

150,534
345,821
526,532
815,119
1,062,550
950,949
260,729
921,052
887,452

Total

1,198,218
1,605,851
1,633,136
1,981,744
2,078,608
1,957,814
1,700,729
2,361,052
2,503,087

PART III - Fund Balance by Fiscal Year - Comp-General Liability

Beg. F. Balance Receipts Expenses Ending F. Balance
FY78 -0- 1,823,2183 36,037 1,787,181
FY79 1,787,181 2,230,851 31,612 3,986,420
FY80 3,986,420 1,633,136 71,921 5,547,635
FY81 5,547,635 1,981,744 224,265 7,305,114
FY82 7,305,114 2,078,608 797,844 8,585,878
FY83 8,585,878 1,957,814 2,540,100 8,003,592
FY84 8,003,592 1,700,729 1,689,261 8,015,060
FY85, 8,015,060 2,361,052 2,588,445 7,787,667
FY86 7,787,667 2,503,087 928,374 9,362,380

PART IV - Comp-General Liability Claims Filed by Year of Occurrence

FY78

FY79

107

FY80

FY81 FY8

2

FY83

FyY84 FY85

FY86

Tote

151

94 12

3

125

155

PART V - Self-Insured Automobile Fleet Insurance Claims Filed4

FY86

114

A. Amounts Paid

Liability Claims
Adjusting Expenses

Fire and Theft

TOTAL

20,073
2,652
1,004

23,729

89

114:

A

SENATE JUDICIARY COMMIT,

EXHIBIT NO

<

DATE__03 29 £

Bit NN

Y R.7




SENATE JUDICIARY

3 EXHIBIT NO ‘!

e ‘Y -

. 27 e b 26-86
LL NO S

J _ Bt

w B. Fund Balance sSummary

~ Beginning Balance -0-

w Billings to Agencies 400,518
Amounts Paid 23,729

ENDING BALANCE 376 !789

- SRS——

Amounts as of February 28, 1986.

& In FY78 and FY79, General Fund appropriations were utilized to augment

the self-insurance fund. This General Fund support was discontinued in
the 80-81 biennium.

Of the total claims filed, 231 remain outstanding as of 03/25/86.

Amounts as of March 24, 1986.
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September 28, 1984

Mr. Steve Weber

Assistant Administrator
Department of Administration
Insurance and Legal Division
State of Montana

Room 111, Mitchell Building
Helena, Montana 59620

Dear Steve:

Attached are three (3) copies of our preliminary report entitled
"Actuarial Estimates of Adequacy of Comprehensive General Liability
Self~-Insurance Fund for the State of Montana, as of June 30, 1984".
Estimates are made for the accident period July 1, 1977 through
June 30, 1984.

We estimate ultimate loss and loss adjustment expense to be
approximately $23.9 million. Reserves are estimated to be
approximately $19.8 million. Since the State’s reserves are

be approximately $8.6 million, we estimate a reserve deficiency of
approximately $11.2 million. This estimate does not reflect any
investment income earned on reserves. If future payments were
discounted to present value at an assumed interest rate of 10% per
annum, the indicated reserves would be approximately $16.1 million.
This would reduce the reserve deficiency to $7.5 million.

The ultimate estimate is much higher than our estimate in our
previous report dated June 22, 1982. Much of this difference 1is
reflected in ultimate estimates for the additional years 1982-1983
and 1983-19R4. We are witnessing increased claim reportings and
higher average claim costs. We are aware of a number of claims with
the potential to close at large amounts. Also, we understand that
the State’s liability for tort damages has been expanded to include
noneconomic as well as economic damages, thus causing an additional
increase in claim costs.

SENATE JUDICIARY COMMITTEE
EXHIBIT NO 2
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Mr. Steve Weber

Assistant Administrator
Department of Administration
Insurance and Legal Division
State of Montana .
September 28, 1984

Page 2

Please realize these estimates are subject to a great deal of
variability. There is much uncertainty in the ultimate outcome
of many of these claims. Also, the factors used to adjust for
noneconomic damages were derived from a limited data base as
discussed in our report. Exhibit 5 in our report sets forth the
estimated distribution of loss outcomes. As your experience
develops, we will be able to provide more accurate estimates.

Steve, I apologize for the delay in issuing our report. Our original
estimate of the cost and timing of the report was based on the
assumption that it would be similar to the analysis we made in our
last study. However, the change in the State’s statute regarding
noneconomic damages has required additional analysis and increased
the variability in our estimates. It has been very difficult to
cuantify this effect as relatively little data was available from

industry sources.

It is a pleasure to again be of service to the State of Montana.
I look forward to responding to any gquestions you may have.

~Sincerely,

Richard J. Fallquist, FCAS, MAAA
Director

RJF :gm

Enclosures -
As stated

cc: Michael Young
Rick Sherman, C&L San Francisco
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The purpose of this report is to estimate the ultimate liabilities
of the State of Montana’s Comprehensive General Liability Self-
Ihsurance Fund. Thgse estimates are for accidents occurring during
fiscal years 1977-1978 through 1983-1984.

‘On July 1, 1973, the "Montana Comprehensive State Insurance Plan and
Tort Claims Act" became effective. From July 1, 1973 through

June 30, 1977, the State of Montana purchased comprehensive general
liability insurance from private insurance companies. Beginning
July 1, 1977, the coverage was provided by the Self-Insurance Fund
which is administered by the Insurance and Legal Division of the
Department of Administration. ’

We understand that the State’s liability for tort damages has
changed since our last report. Previously, the State was liable
for only economic damages. Due to a recent court decision, the
State is now liable for both economic and noneconomic damages.

This applies retroactively to all open claims as of the date of

the court ruling as well as to all claims reported in the future.
Liability for economic and noneconomic damages is limited to

$300 thousand for each claimant and $1 million for each occurrence.
Liability for punitive damages is excluded. We have assumed these
limits and exclusion in our calculations and projections.

Findings and Recommendations

1. It is estimated that the expected ultimate loss and loss
adjustment expense for comprehensive general liability
for accidents occurring during the fiscal years 1977-1978
through 1983-1984 are approximately $23.9 million. The
indicated reserve is approximately $19.8 million. Since
the State’s current reserve is $8.6 million, we estimate
a reserve deficiency of approximately $11.2 million. This
deficiency does not reflect investment income earned on
reserves. If future payments were discounted to present
value at an assumed interest rate of 10% per annum, the
indicated reserve would be approximately $16.1 million.
This would reduce the reserve deficiency to approximately
$7.5 million. Exhibit 6 shows the run-off of payments
with this discounted amount. These estimates apply only
to statutory limits of $300 thousand per claim and .
$1.0 million per occurrence for economic damages and
noneconomic damages.

2. The estimated variability in these estimates is provided
on Exhibit 7 at the 50%, 75%, 95% and 99% levels for
accidents occurring during fiscal years 1977-1978
through 1983-1984. These levels imply there is an
estimated 50%, 25%, 10%, 5% and 1% chance, respectively,
that total future payments on claims open or incurred
and unreported will exceed the amounts indicated. For .
example, we estimate a 5% chance that total payments
will exceed $24.45 million. ,
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3. Because of the variability in these estimates, the State of
Montana may wish to fund reserves at levels higher than the
expected estimate. This would provide the additional funds
necessary for adverse claims experience greater than expected.

4. We recommend that the State computerize the historical
claim information. For purposes of actuarial projections,
we recommend, at a minimum, capturing individual claim
characteristics and amounts and dates of payments, amounts
and dates of estimated reserve amounts, amounts and dates
of other expense and attorney fee payments, incident date,
report date and closed date. We will provide an expanded
letter to the State regarding this topic within two weeks.

5. Because of the inherent variability in these estimates
and because of the limited data base available, we
recommend annual updates in estimating ultimate amounts
and reserves.

Methodology

Our approach for this study was to group claims into two
categories: Property damage liability and bodily injury
liability. Loss amounts (payments and incurred amounts) were
grouped by accident year developed as of June 30, 1984. Loss
payments, attorney fees and other expenses were each grouped

by fiscal year end. Reported claims, grouped by property damage
and bodily injury, were summarized for each Accident Year
developed as of June 30 through June 30, 1984.

Ultimate economic loss amounts were estimated using the
historical experience of the State of Montana. In addition,
data from other sources was used where deemed appropriate.
Actuarial techniques employed consisted of payments development,
_incurred development, reported claim development, average claim
cost and development of a size-of-loss distribution. '

As the State’s historical experience is largely based on liability
for economic loss only, we had to adjust our ultimate amounts to
include the liability for noneconomic damages. Based on data from
other sources such as Closed Claim Surveys, and using our best
judgement, we applied factors to adjust estimated ultimate economic
loss to total loss for bodily injury claims as shown on Exhibit 3.
We made this adjustment only to bodily injury ultimate amounts as
we determined that a similar adjustment for property damage claims
would be negligible. ’
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Data

A

The

Self-Insurance Fund as provided by the Insurance and Legal Division.

This
util

Data
Inci
of J
staf

Thro
and
esti

Assu

data used in the study was the actual experience of the

data was supplemented by data from other sources. Data
ized was not audited by Coopers & Lybrand.

provided consisted of the Division’s Register of Accident/
dent Reports for Self-Insurance and a payments of record as

une 30, 1984. 1Information was also provided by the Division’s

f and gathered by reviewing selected claim files.

ughout this study we have combined individual claims together
have made estimates using the grouped data only. We have not

mated ultimate amounts on individual claims.

mptions

We have used a number of assumptions in this study for estimating
ultimate loss amounts. These assumptions are as follows:

1.

Our
chan

Historical reported claim development patterns in the fund
are reasonable estimates of future reported claim
development.

The estimated size-of-loss distribution for accident year
1979 can be approximated using the average of reported
claims for accident years 1977-1978 through 1980-1981

and the estimated size-of-loss experience from other
sources may be used as a guide.

Incurred loss development factors énd»increased limits
tables for several general liability sublines can be used
as a guide in projecting ultimate costs.

The ratio of calendar year expense and attorneys fees
payments to loss payments may be used as a reasonable
estimate of the ultimate ratio.

+11% per annum and +13% per annum 1is a reasonable rate
of change in average cost per occurrence for property
damage and bodily injury claims, respectively.

Several industry studies relating economic and noneconomic
damage and costs can be used as a basis for estimating
noneconomic costs, subject to inherent variability.

A 10% per annum interest rate was assumed based on
current interest earnings of the fund.

An estimated "typical" payments pattern based on data
from other sources can be used to approximate 1nterest
earnings in the future.

estimates would vary to the extent these assumptions would
ge. .
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The data used in the study was the actual experience of the
Self-Insurance Fund as provided by the Insurance and Legal Division.
This data was supplemented by data from other sources. Data
utilized was not audited by Coopers & Lybrand.

Data

Data provided consisted of the Division’s Register of Accident/
Incident Reports for Self-Insurance and a payments of record as

of June 30, 1984. Information was also provided by the Division’s
staff and gathered by reviewing selected claim files.

Throughout this study we have combined individual claims together
and have made estimates using the grouped data only. We have not
estimated ultimate amounts on individual claims.

Assumptions

We have used a number of assumptions in this study-for estimating
ultimate loss amounts. These assumptions are as follows:

1. Historical reported claim'development patterns in the fund
are reasonable estimates of future reported claim
development.

2. The estimated size-of-loss distribution for accident year
1979 can be approximated using the average of reported
claims for accident years 1977-1978 through 1980-1981
and the estimated size-of-loss experience from other
sources may be used as a guide.

3. Incurred loss development factors and increased limits
tables for several general liability sublines can be used
as a guide in projecting ultimate costs.

4. The ratio of calendar year expense and attorneys fees
payments to loss payments may be used as a reasonable
estimate of the ultimate ratio.

S. +11% per annum and +13% per annum is a reasonable rate
of change in average cost per occurrence for property
damage and bodily injury claims, respectively.

6. Several industry studies relating economic and noneconomic
damage and costs can be used as a basis for estimating
noneconomic costs, subject to inherent variability.

7. A 10% per annum interest rate was assumed based on
current interest earnings of the fund.

8. An estimated "typical" payments pattern based on data
from other sources can be used to approximate 1nterest
earnings in the future.

Our estimates would vary to the extent these assumptions would
change.



Estimated Ultimate Losses and Adjustment Expenses and Reserves -

Exhibit 1 :
o ®

Exhibit 1 sets forth a comparison of our estimate of ultimate
liabilities of the Self-Insurance Fund versus the State’s estimate

as of June 30, 1984. We estimate an expected reserve of approximately
$19.8 million while the fund balance is currently $8.6 million.

This translates to an estimated reserve deficiency of approximately
$11.2 million. This estimate does not reflect investment income
earned on reserves.

Property Damage Liability - Exhibits 2, 8-15

Exhibits 2 and 8 through 15 set forth our analysis of property damage
liability claims. Exhibit 2 summarizes ultimate loss amounts and
loss reserves for each accident year. Exhibits 8-11 estimate
ultimate reported claims for each accident year. Exhibits 12-15
provide a basis for estimating ultimate loss amounts.

+
Exhibit 2 shows estimate ultimate loss for each accident year based
on development methods (Column 1) and on size-of-loss estimates
(Column 2). Column 3 sets forth our selected estimates. Column S
is the estimated loss reserves as of June 30, 1984 which is
calculated as ultimate loss (Column 3) loss payments as of June 30,
1984 (Column 4).

Exhibits 8-11 present the basis for estimating ultimate counts.
Incremental counts (Exhibit 8) were cumulated (Exhibit 9) and \
development factors were calculated and selected using historical .
factors as a guide (Exhibit 10). The estimated ultimate claims

for each accident year are shown on Exhibit 11.

Size-of-loss distributions of property damage liability claims
are shown on Exhibits 12 and 13.- Exhibit 12 shows claims for
each accident year by size-of-loss category reported through
June 30, 1984. On Exhibit 13 we have estimated the ultimate
distribution of claims for Accident Year 1979. To estimate
this distribution, we reviewed Accident Year 1977-1978 through
1380-1981 on Exhibit 12 and the ultimate estimates for these .,
same years shown on Exhibit 1S5.

Exhibit 14 sets forth estimates of ultimate loss for each accident
year using ultimate counts from Exhibit 10 and the average loss
shown on Exhibit 13 trended +11% per annum. This estimate was
selected using data from other sources as a guide. These estimates
are also summarized on Exhibit 2, Column 2.

An ultimate estimate based on development was calculated on
Exhibit 15 using both paid and incurred development factors.
These development factors are multiplied to cumulative amounts
as of June 30, 1984 and produce ultimate estimates of payments
and incurred amounts. Selected estimates are shown in Column 7
and on Exhibit 2, Column 1. Development factors were selected

using data from other sources. .
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Exhibits 3 and 16 through 23 present our analysis of bodily injury
liability claims. Exhibit 3 summarizes ultimate loss amounts and
reserves for each accident year. Exhibits 16-19 estimate ultimate
counts for each accident year and Exhibits 20-23 provide the basis
for estimating ultimate economic loss amounts.

On Exhibit 3 is shown our estimate of ultimate loss (Column 5) and
the estimated reserves (Column 7) for each accident year. Again,
ultimate economic loss amounts (Column 3) were selected based

on estimates using the development method (Column 1) and the
size~of-loss method (Column 2). Then a factor (Column 4) was
selected for each accident year to adjust for noneconomic

damages to arrive at our estimated ultimate loss. This factor,
was developed after comparing economic and total losses from
several studies.

Ultimate reported counts are shown on Exhibit 19. “Ultimates were
selected using the historical experience set forth on Exhibits 16
through 18.

Ultimate economic loss amounts on Exhibit 22 were calculated using
both ultimate counts and average economic loss. Average economic
loss was selected based on the ultimate size-of-loss distribution
for Accident Year 1979 (Exhibit 21) trend +13% per annum. The
size~-of-loss distribution was constructed after reviewing the
reported distribution of claims for each accident year (Exhibit 20)
and the average estimates for Accident years 1977-1978 through
1980-1981 shown on Exhibit 22, Column 9.

Estimated ultimate economic loss based on paid and incurred
development is displayed on Exhibit 23. Cumulative amounts in
Columns 1 and 2 were multiplied by selected development factors
(Column 3 and 4) to produce ultimates in Columns 5 and 6. We
then selected ultimates in Column 7. Development factors were
based on data from other sources.

Estimated Ultimate Adjustment Expenses - Exhibit 4

Because adjustment expenses were unavailable by accident year, we
were unable to compare adjustment expenses to loss by accident
year as we used in our prior report.

The approach selected as to compare adjustment expenses to loss
payments for each fiscal year. Exhibit 4 sets forth loss payments,
other expenses and attorney fees for each fiscal year and the
ratio of other expenses to loss and attorney fees to loss. The
total ratio to date is .296 (other expense - .064, attorney fees -
.232). Because we expect an increase in this ratio as claims
mature and new claims are reported, we selected an ultimate ratio
of adjustment expense to loss of .325. This estimate, which is
subject to a great deal of variability, is shown in Exhibit 1,

Row 2,



Estimated Interest Income To Be Earned - Exhibit §

Exhibit 5 shows the calculation of interest income on the reserves !Eb
as of June 30, 1984. Interest is earned through June 30, 1991
whcih is the estimated payment period.

This exhibit shows beginning reserves of approximately $19.8
million. As of June 30, 1985, we estimate a reserve of
approximately $15.8 million. This assumes payments during the
vyear of approximately $5.7 million and interest income of
approximately $1.7 million earned at a 10% rate per annum. We
have assumed the payments occurred as of December 30. This same
calculation is continued through June 30, 1991.

The assumed payment pattern is based on liability payments from
other similar data sources. Because of the lack of an
appropriate payments data source for the State, we have
substituted this assumed payment pattern. We believe. this
substitute provides a reasonable estimate of future lnterest

earned.

Runoff of 6/30/84 Reserves With Funding at Present Value of Future
Payments - Exhibit 6

Exhibit 6 shows the present value of future expected payments of
$§19.8 million to be approximately S$16.1 million assuming a 10% per
annum interest rate. The same assumptions made in the previous
exhibit are also used here. This exhibit illustrates the runoff of
these reserves to accident year 1990-1991.

Estimated Variability Around Expected Reserves - Exhibit 7

Exhibit 7 sets forth the probability distribution of expected
reserves, shown as the probability that the total actual future
payments on incurred claims should not exceed various indicated
totals shown in Column 2. These estimates, developed using a
Coopers & Lybrand model, display amounts at various probabilities:
.50, .75, .90, .95., .99. Thus, a .99 probability translates to

a 1% chance that estimated future payments will exceed $26.7
million. These reserve amounts do not reflect the present value
of future payments or investment income earned on reserves.




(1)

(2)

(3)

(4)

(6)

(7)

EXHIBIT NO.

~ SENATE JUDICIARY 4

DATE. & — 26—

BIL NO_ D& HT

STATE OF MONTANA
ESTIMATED ULTIMATE LOSSES AND ADJUSTMENT EXPENSES AND RESERVES

Property Damage and Bodily Injury Claims

Estimated Ultimate Expected Loss
Property Damage Claims
Bodily Injury Claims

A.
B.

Estimated Ultimate Expenses and

Attorneys Fees (1) x

.325

Estimated Payments as of June 30, 1984
Property Damage Claims
Bodily Injury Claims

A.
B'

Estimated Expenses and Attorneys Fees Payments
as of June 30, 1984

Estimated Expected Reserves as of

A,
B.
C.

June 30, 1984

Property Damage Claims (1lA)-(3B)
Bodily Injury Claims {(1B)-(3B)

Expenses and Attorneys Fees (2)

State of Montana’s Reserve "Accounts

Fstimated Reserve Redundancy (+)
Deficiency (=)

06511 and 06532"
(estimated)

(6)=(5)

as of June 30,

1984

or

- (4)

"

$18.05
2.61
15.44

‘$ 5.87

$ 3.20
.76
2.44

$§ 942

$19.77
1.85
12.99
4.93

$8.58

-$11.19

These estimates were not adjusted to reflect interest

Exhibit

million
million
million

million

million
million
million

thousand

million
million
million
million

million

million

income.



Accident
Year

1977-1978
1978-1979
1979-1980
1980-1981
1981-1982
1982-1983
1983-1984

Total

Accident
Year

1977-1378
1878-19279
1979-1980
1980-1981
1981-1982
1982~-1983
1983-1984

Total

Notes:

1. The estimates in Column (1)
estimates in Column (2)

STATE OF MONTANA
ESTIMATED ULTIMATE LOSSES

Property Damage Claims

Estimated Ultimate LoOSs

Exhibit 2

Based on

Development

(1)
$140.0

168.0

660.0

250.0

Payments
as of
6/30/84

(4)

s101.2
152.0
459.1
11.1
17.7

11.0

$§757.9

Based on
Size-of-LOSS

Projection Selected
(2) (3)

S 260.4 S 140.0
284.1 170 0
407.8 675.0
301.8 275.0
281 .4 275.0
349.5. '350.0
734.6 725.0

$2,619.6 $2,610.0 Y

Estimated

Reserves as
of 6/30/84
(3)-(4)

(5)

S 38.8
18.0
215.9
263.9
257.3
339.0
719.2

$1,852.1

are from Exhibit 15 and the .

are from Exhibit 14.

2. Amounts are in thousands of dollars.



ey

Accident
Year

1977-1978
1978-1979
1979-1980
1980-1981
1981-1982
1982-1983
1983-1984

Total

Accident
Year

1377-1978
1978-1979
1979-1980
1980-1981
1981-1982
1982-1983
1983-1984

Total

Note:

SENATE JUDICIARY
EXHIBIT NO

DATE__C ’gé’féixhibit 3

STATE OF MONPRINNO

S8 2L

ESTIMATED ULTIMATE LOSSES

Bodily Injury Claims

Estimated Ultimate Fconcmic Loss

Rased on
Based on Size-of-Loss
Cevelomment Projection Selected
(1) (2) (3)
S 350.0 S 860.8 $ 700.0
640.0 895.9 750.0
1,300.0 1,302.1 1,300.0
1,500.0 1,046.3 ©1,300.0
2,000.0 2,253.8 2,200.0
1,600.0 3,298.4 3,000.0
- 2,872.2 2,900.0
$12,655.1 $12,150.0
Estimated
Ultimate Payments
Loss as of
(3)x(4) ; 6/30/84
(3) (6)

S 700.0 s 210.1

750.0 372.1

1,365.0 923.0

1,430.0 373.1

2,640.0 420.1

4,200.0 141.2

4'350 -O 4.9

$15,435.0 $2,444.5

Factor
to Adjust
Econamic
to Total

Loss

(4)
1.00
1.00
1.058
1.10
1.20
1.40

1.50

Estimated

Reserves as
of 6/30/84

(5)~=(6)

$

S

(7)
489.9

377.9
442.0
1,056.¢9
2,219.9

4,058.8

4,345.1

wun

12,990.

1. The estimates in Column (1) are from.Exhibit 23 and the
estimates in Column (2) are from Exhibit 22,

2. Amounts are in thousands of dollars.



Fiscal

Year

1978
1979
1980
1381
1982
1983

1984

Total

Selected Factor:

$

€

STATE OF MONTANA

Exhibit 4 @

ESTIMATED ULTIMATE ADJUSTMENT EXPENSES

Property Damage and Rodily Injury Claims

3,057
19,058
10,584

133,755
616,304

1,270,785

1,135,706

$3,189,249

0.325

Ratio of Ratio of
Expenses Attorneys Fees
to Loss Attorneys to Loss
Expenses (2)/(1) Fees _(4) /(1)
(2) (3) (4) (5)
$ 25,023 8.185 s 7,957 2.603
555 .029 11,999 .630
3,806 .360 57,531 5.436
10,201 .076 80,309 .600
39,350 .064 142,190 .231
55,626 .044 164,465 .129 d
67,995 .060 274,836 .242 .
$202,556 .064 $739,287 .232



Exhibit 5
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Exhibit ¢

§

STATE OF MONTANA

RUNOFF OF 6/30/84 RESERVES WITH FUNDING AT PRESENT VALUE
OF FUTURE EXPECTED PAYMENTS

Property Damage and Bodily Injury Claims

1985 1986 1987 1988 1989 . 1990 1991

Beginning reserves 16,110.8 11,793.0 8,213.6 5,352.4 3,b29.2 1,412.1 357.5
Less pavments 5,653.0 4,537.2 3,511.2 2,725.4 1,830.7 1,140.2 374.8
Plus interest incame 1,335.2 957.8 650.0 402.2 213.6 85.6 17.3

Ending reserves 11,793.0 8&,213.6 5,352.4 3,029.2 1,412.1 357.5 0

Note:
1. Amounts are in thousands of dollars.
2  Accident year ends June 30.

3. Beginning reserves (1985) are as of June 30, 1984.
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SENATE JUDICIARY
Z
EXHIBIT NO / - Exhibi
£ 7
& — 26— L%
STATE OFgMoNgaNA & & 2.2
ESTIMATED VARIABILITY AROUND EXPECTED RESERVES

Property Damage and Bodily Injury Claims

Probability that Actual

Should Not
Exceed Indicated Total Indicated Total

(1) {2)
.99 $26.69 million
.95 24.45
.90 23.30
.75 ; 2 21.50
.50 . % 19.64

Average : $19.77 million

1. These variability estimates were developed using a Coopers &
Lybrand s model.



Exhibit g
- " 'STATE OF MONTANA
Numbber of Reported Claims
,Property Damage Claims e

Accident Months of Development

Year 12 24 36 48 60 12 84
1978 39 10 4 4 2
1978 43 11 2 1 1
1980 60 8 4 3
1981 30 12 5 2
1982 24 12 4
1983 32 9
1984 64
Note:

1. Accident year ends June 30.




Accident
Year

Nete:

Exhibit g

SENATE JUDICIARY
STATE OF MONTANA 4

Cumulative Reported Claims EXHIEIT NO. —
Property Damage Claims DATE__ L — 26 —2 L

aun_ S8 22,

Months of Development

12 24 36 48 60 72 84
39 49 53 57 59 59 59
43 54 56 57 58 58

60 68 72 75 75

30 42 47 49

24 36 40

32 41

64

1. Accident year ends June 30.



Months of Development

Reported Claim Development
Property Damage Claims

24
1.082
1.037
1.059
1.119
1.111

1.082

1.091

1.096

0.014
1.039
0.416
1.124

1.307
1.040
0.411
1.124

1.090

STATE OF MONTANA

36
1.075
1.018
1.042
1.043

1.044

1.041

1.034

=0.007
1.063
0.167
1.026

-0.699
1.063
0.161
1.026

1.040

Accident
Year 12
1578 1.256
1979 1,256
1980 1.133
1981 1.400
1982 1.500
1983 1.281
1984
Average 1.304
Weighted
Average 1.331
3 Year
Average 1.394
Linear Trend
Slope ©0.032
Intercept 1.192
R2 0.220
Projected 1.417
Exponential Curve
Slope § 2.436
Intercept 1.194
R2 0.214
Projected 1.413
Selected 1.200
Note:

1. Accident year ends June 30.

48
1.035
1.018
l1.000

1.018
1.012
1.018

-0.018
1.053
1.000
0.982

-1.710
1.053
1.000
0.983

1.01S

60

1.000
1.000

1.000

1.000
1.000

0.000
1.000
6.000
1.000

0.000
1.000
0.000
1.000

1.005

Exhibit

‘19

1.000

1.000
1.000

1.000

1.000

10

1.000




»

Exhibit 11

STATE OF MONTANA
Ultimate Claims Based on Reported Claim Development
Property Damage Claims

Cumulative Selected Cumulative - Ultimate
Accident Reported Development Development Claims
Year Claims Factor Factor (1)X(3)
(1) (2) (3) (4)
1978 59 1.000 1.000 59
1979 58 1.000 1.000 58
1980 75 1.005 1.005 75
1981 49 1.015 1.020 50
1982 40 1.040 1.061 42
1983 41 1.090 1.156 47
1984 64 1.200 1.388 89
Total 386 420

SENATE JUDICIARY
EXHIBIT NO, 4

DATE_ é:‘na?é;“déPQ{
, BIL NO. OB 22

Note:

iy

1. Accident year ends June 30.



STATE OF MONTANA

Exhibit 12

REPORTED CLAIMS ARRANGED BY SIZE-OF-LOSS CATEGORY

Property Damage Claims b
Size-of- Number of Claims
Loss Accident Year
Category 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-
s 0 33 45 18 32 25 19 42
1-500 17 4 10 5 7 12 19
501-1,000 2 2 4 2 3 5 1
1,001-2,500 1 1 5 0 1 3 1
2,501-5,000 3 1 3 6 } 2 0
5,001~-10,000 0 2 1 0 0 0 0
10,001-25,000 1 1 1 1 0 0 0
25,001-50,000 .y 1y - 0 0 2 Q 0 1
50,001+ 1 2 3 1 0 0 _%
otal 2. 02 05 s & 4 @
Size~of- Number of Claims as Ratio of Total
Loss Accident Year
Category 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-:
S 0 .56 .78 .64 .65 .63 .46 b€
1-500 .29 .06 .13 .11 .17 .30 .29
501-1,n000 .03 .04 .06 .04 .08 .12 .02
1,001-2,500 .02 .02 .06 .00 .02 .07 .01
2,501-5,000 .05 .01 .04 .12 .10 .05 .0C
5,001-10,000 .00 .04 .02 .00 .00 .00 .00
10,001-25,000 .02 .02 .01 .02 .00 .00 .00
25,001-50,000 .01 .00 .00 . .04 .00 .00 .02
50,001+ .02 .03 _.04 _.02 _.00 _.00 _.00
Total 100 100 100 100 1.00 1.0 1.00
Note: T o T - o ()

1. Reported claims are estimated as of June 30, 1984.
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SENATE JUDICIARY
EXHIBIT NO '91

o o — —S5L Exhibit 13
AL
sl or T

ESTIMATED SIZE-OF-LOSS DISTRIBUTION
FOR ACCIDENT YEAR 1979

Property Damage Claims

Size-of-
Loss Estimated Estimated
Category Percentage Average Loss
(1) (2)
$ 0 66.5% s 0
1-1,000 18.0 e 300
1,001-5,000 7.5 2,600
5,001-10,000 2.0 6,700
10,001-25,000 2.0 14,500
25,001-50,000 1.5 32,500
50,001+ 2.5 160,000
Total 100.0% -

Average - $ 5,161

Note:

1. The distribution was estimated using the reported
distributions for accident years 1977-1978 through
1980-~1981, estimated development factors and data
from other sources.



Exhibit 14

STATE OF MONTANA
ESTIMATED ULTIMATE LOSS BASED ON SIZE-OF-LOSS DISTRIBUTION

Property Damage Claims

Estimated Estimated
Ultimate Ultimate
Accident Estimated Number of Loss
Year Average Loss Claims (1)x(2)
(1) (2) (3)
1377-1978 $4,413 59 $260,367
1978-1979 4,899 58 4 284,142
1979-1980 5,437 75 407,775
1980-1981 6,035 50 301,750
1981-1982 6,699 42 281,358
1982-1983 7,436 47 349,492
1983-1984 8,254 89 734,606

Note:

1. The estimated average loss amounts in Column (1) were
developed from the accident year 1979 estimate on
Exhibit 11, trended an estimated 11% per annum,
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STATE OF MONTANA
e .. Number of Reported Claims
‘Bodily Injury Claims

Accident Months of Development
Year 12 24 36 48
1978 14 9 8 4
1979 9 9 1 9
1980 16 11 8 8
1981 9 6 5 9
1982 17 14 10
1983 22 18
1984 18

Note:
1. Accident year ends June 30.

Exhibit 16

60 72 94

& W




SENATE JUDICIA

EXHIBIT NO.—.

ome__& = Z&— ez Exhibit

Sy == :
S OE-MENTANE

Cumulative Reported Claims
Bodily Injury Claims

Accident Months of Development ’
Year 12 24 36 48 60 72
1978 14 23 31 35 38 38
1979 9 18 19 28 32 34
1980 16 27 35 43 43
1981 9 15 20 29
1982 17 31 41
1983 22 40
1984 18

Note:

1. Accident year ends June 30.

PN
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Exhibit g
STATE OF MONTANA

N Reported-Claim Development @
Bodily Injury Claims

Accident Months of Development )
Year 12 24 36 48 60 72 84
1978 1.643  1.348  1.129  1.086  1.000  1.000 B
1979 2.000 1.056 1.474 1.143 1.063
1980 1.688 1.296 1.229 1.000
1981 1.667 1.333 1.450
1982 1.824 1.323
1983 1.818
1984
Average 1.773 1.271 1.320 1.076 1.031 1.000
Weighted S
Average 1.781 1.286 1.356 1.062 1.042 1.000
1 Year
Average 1.818 1.323 1.450 1.000 1.063 1.000
Linear Trend
Slope 0.009 0.023 0.072 -0.043 0.063
Intercept 1.740 1.203 1.141 1.162 0.938
R2 0.017 0.087 0.302 0.355 1.000
Projected 1.806 1.339 1.500 0.990 1.125 “
Exponential Curve
Slope % 0.623 1.977 5.852 -4.029 6.250
Intercept 1.731 1.194 1.138 1.167 0.941
R2 0.024 0.091 0.321 0.373 1.000
Projected 1.808 1.343 1.513 0.960 1.129
Selected 1.775 1.320 1.340 1.060 1.030 1.010 1.010
LNote:

1. Accident year ends June 30.
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Exhibit 19

STATE OF MONTANA
Ultimate Claims Based on Reported Claim Development
Bodily Injury Claims

Cumulative Selected Cumulative " Ultimate
Accident Reported Development Development Claims
Year Claims Factor Factor (1)X(3)
(1) (2) (3) (4)
1978 38 1.010 1.010 38
1979 34 1.010 1.020 35
1380 43 1.030 1.051 45
1981 29 1.060 1.114 32
1982 41 1.340 1.492 61
1983 40 1.320 1.970 79
1984 18 1.775 3.497 63
Total 243 353

ﬂMKEQWDmMRt//

EXHIBIT N0 7 e
owre__ & — =6 — 5L

B N0 28 AL~

Note:

1. Accident year ends June 30.



Exhibit 20

STATE OF MONTANA
REPORTED CLAIMS ARRANGED BY SIZE-OF-LOSS CATEGORY g

Bodily Injury Claims
Size-of- Number of Claims

Loss Accident Year
Category }27?:}978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-16¢

s 0 18 15 17 9 20 15 8
1-1,000 3 2 4 4 5 5 3
1,001-2,500 5 0 2 2 2 3 0
2,501-5,000 2 5 4 1 1+ 4 3
5,001-10,000 1 2 7 3 2 3 0
10,001~25,000 3 4 2 2 3 4 1
25,001-50,000 5 3 3 2 1 1 2
50,001-100,000 1 1 1 3 5 5 0
100,001+ 0 2 3 3 2 0 '
rotal 2 x 08 3 o4 ié‘
Size-of- Number of Claims as Ratio to Total
Loss Accident Year

Category 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-198

$ 0 47 .44 .40 .31 .49 .38 .44
1-1,000 .08 .06 .09 .14 .12 .12 .17
1,001-2,500 .13 .00 .04 .07 .05 .08 .00
2,501-5,000 .06 .15 .10 .03 .02 .10 .17
5,001-10,000 .02 .06 .16 .11 .05 .07 .00
10,001-25,000 .08 .11 .05 .06 .07 .10 .05
25,001-50,000 .13 .09 .07 .07 .03 .03 .11
50,001-100,000 .03 .03 .02 .11 .12 .12 .00
100,001+ _.00 .06 .07 _.1o _.05 .00 .06

ol Lo 10 Lo Lo Lo 1o 0@

Note:

1. Reported claims are estimated as of June 30, 1984.
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SENATE JUDlClARY/

EXHIBIT NO
DATE__ & "gé“yé Exhibit 2]
BILL NO.__ S8 I
STATE OF MONTANA
ESTIMATED SIZE-OF~LOSS DISTRIBUTION
FOR ACCIDENT YEAR 1979
Bodily Injury Claims
Size-of- Estimated
Loss Estimated Average
Category Percentaqge Economic Cost
(1) (2)
S 0 41,5% .S 0
1-1,000 10.0 300
1,001-5,000 13.0 2,800
5,001-10,000 8.0 6,900
10,001-25,000 8.0 15,000
25,001-50,000 8.0 34,000
50,001-100,000 5.0 70,000
100,001+ 6.5 290,000
Total 100.0% -
Average - $ 27,216
Note:
1. The distribution was estimated using the reported

distributions in accident years 1977-1978 through
1981-1982, estimated development factors and data

from other sources.



Exhibit 22

STATE OF MONTANA
ESTIMATED ULTIMATE ECONOMIC LOSS BASED ON SIZE-OF-LOSS DISTRIBUTION

Bodily Injury Claims

Estimated
Estimated Ultimate
Estimated Ultimate Economic
Accident Average Number of Loss
Year Economic Loss Claims (1)x(2)
(1) (2) - (3)
1977-1978 $22,653 38 ' S 860,814
1978-1979 25,598 35 895,930
1979-1980 28,936 45 1,302,120
1980-1981 32,698 32 1,046,336
1981-1982 36,948 61 2,253,828
1982-1983 41,752 79 3,298,408
1983-1984 47,179 63 2,972,277

Note:

1. The estimated average loss amounts in Column (1) were
developed from the accident year 1979 estimate on
Exhibit 17 trended an estimated 13% per annum.
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Mr. Chairman and members of the Committee, my name is Debi Brammer
and I represent the Montana Association of Conservation Districts.

Although there has not been a significant 1liability suit impact in
the Conservation Districts within Montana, the liability threat is
becoming a very large concern of most of our supervisors. " Each
Conservation District has five to seven supervisors who serve
basically on a volunteer basis. There are, in many cases, farmers,
ranchers cq%gi9%_professionals who are deeply concerned with losing
their pggé%*é#§ and or livelihoods. An increasing amount of demands
are being placed upon Conservation Districts and their supervisors
by federal, state and local laws. This, along with the public's
demands on soil and water resources put demands on supervisors that
cequire personal and professional judgments. Basically, our
supervisors feel that the demands put on them in their wvoluntary
capacity creates needs for liability protection. Many of our
supervisors are considering resigning due directly to the increasing @E’
threat of liability suits. We feel that this is a valuable human
resource that has helped protect the soil and water resources of
Montana Since the 1930's, and that it would be devastating to the
state if it were lost. We urge your support of House Bill Number
Seven. '

Thank vyou.

Debi Brammer

Executive Vice President
Montana Association of Conservation Districts




SENATE JUDICIARY

EXHIBIT NO.__
paTE_{ RE- A

House Heuse. BILL "O-BE;—éf{é-——
Joint Meeting-Judiciary Committee & Human Services Subcomittee

March 26, 1986
Page Eleven

Rep. Krueger noted that the supreme court did not say that they
could not establish levels, they just said that they could not
be arbitrary in their determinations on this and he asked Mr.
Cater to comment on this.

Mr. Cater responded that he would never recommend to the
legislature that they go back to the same age type criteria
even if they do change the constitution. He advised that the
basis for that legislation was primarily due to the fact that
the state of Pennsylvania had enacted an age limitation, which
was similar to HB 843, and that was upheld by the federal
circuit court; there was testimony by low-income people that
because of their age they had been discriminated against,
witnesses indicated that older people would have a harder
time; and all this was admitted in court, so he does not feel
that this was completely arbitrary.

He further informed the committee that just last week he

received notices from the legal services that they believe

that under this middle-tier test, it is essential that all
low-income people receive annual eye checkups, semi-annual

dental checkups and he felt that this is taking away the
discretion of the legislature and may be the next court challenge.

Rep. Eudaily asked if it was necessary to put the word "dis-
cretion" in his amendments. Mr. Cater responded by saying
that the reason he left it out is because in the current bill
there is an "against” clause. If the committee voted against
it, in effect the committee would be against giving the legis-
lature the discretion to provide the welfare. This could
cause some confusion.

There being no further questions, the hearing on this bill
closed, and the members of the Human Services Subcommittee
were excused.

(Chairman Hannah had previously invited members from the House
Business and Labor Committee to participate in the hearing on
HB 7-)

CONSIDERATION OF HOUSE BILL NO. 7: Rep. Francis Bardanouve,
House District #16, sponsor of this bill stated that HB 7
wasn't necessarily his bill but rather.it is a bill that
was put together by the citizens of Montana. HB 7 is a
permissive piece of legislation, and if the bill passes,

it will enable the 1987 legislature and subsequent legis-
latures to set limits as to liability of governmental units.
Rep. Bardanouve said this bill doesn't necessarily say the
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"King" can do no wrong, but it will give the legislature the abi-
lity to limit how wrong the "King" may be. The state of Montana
is facing an insurance crisis although Rep. Bardanouve is unsure
of what the reasons are. Insurance rates have soared so high
that governmental entities as well as the private sector can
hardly afford insurance. Some cannot even obtain liability
coverage. Rep. Bardanouve stated that he has no assurance that
Montanans will benefit by lower rates or the availability of
insurance even if the legislature does pass limitations. Montana
is only a small speck in the insurance industry; some city
suburbs carry more insurance than all of Montana. In reality,
no matter what happens in Montana on this issue, we are at the
mercy of a Board of Directors of a giant insurance corporation.
Rep. Bardanouve mentioned that a few small governmental en-
tities with small resources are at the complete mercy of high
insurance rates and large judgment awards. He said that this
legislation is not a partisan issue; it crosses all political
lines. Rep. Bardanouve submitted a news article concerning

this particular legislation which he had previously written.
(Exhibit A) 1In closing he feels that the private and public
liability limits should not be combined in one bill.

PROPONENTS: Mona Jamison, legal counsel to Governor Schwinden
emphasized a few points previously made by Rep. Bardanouve.

She said that after the Pfost v. State of Montana, et al. deci-
sion was handed down by the supreme court, she and others
started working on this issue. HB 7 is the final product

of two months' of debate, concensus, comments, etc. She told
the committee that the issue here is not caps -- it is not where
caps should be set, if at all. The issue before the legislature
© is one of legislative prerogative. Should the legislature have
the ability to consider the establishment of caps, she asked.
The forum for the consideration of virtue of setting caps

would be in the 1987 session assuming the legislature passes

HB 7 and the people approve it in the November election. The
referendum is the vehicle of getting the issue of establishing
caps back before the people to decide. In closing, Ms. Jamison
said the governor urges passage of this bill.

John H. Maynard, administrator of the Tort Claims Division,
Department of Administration, stated he supported HB 7 as

an effective means to implement the liability limits the legis-
lature has already enacted three times previously. This bill
gives the people of Montana the opportunity to once again
demonstrate whether or not they wish the legislature to have
the prerogative of setting limits. Mr. Maynard gave the
committee a brief overview of what their experiences have been
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in Montana under the limits and what they expect to experience
now that the supreme court in the Pfost case struck those’
limits. A copy of his written testimony was marked Exhibit B
and attached hereto.

Chip Erdmann, representing the Montana School Board Association,
stated that this legislation is not a unigque concept in

Montana. This is something that both the people of Montana

and the legislature have voted and approved three different
times. He said that school districts provide mandated services.
There are risks involved in some of the services that are pro-
vided. There are some school districts operating without
insurance coverage and thoseschool districts that do have it

are experiencing increases in their premiums of about 300%.

If an uninsured school district gets hit with a substantial
judgment against it, an emergency is passed which gives the
school district the authorization to spend that money.

They don't have the money, so they borrow it by registering
warrants. At the next levy election, that amount is placed

on the taxpayers of that particular district. He said that
many of these counties are increasing tax delinquencies due

to the current economic conditions. The restoring of limits
will allow schcool districts to form self-insurance pools

with the help of SB 2, Mr. Erdmann said in closing.

Bill Anderson, representing the Office of Public Instruction,
stated his support for HB 7 by saying it is the first step
in setting necessary limits. He presented some examples

of how various school districts in Montana are either having
their insurance altogether cancelled or their premiums
dramatically increased. There seems to be no permanent
solutions to their problems at this time. Mr. Anderson
stated that their office has been in contact with the people
in this state and the general consensus is for limits.
Superintendent Ed Argenbright sets a high priority on HB 7;
however, they feel that the private sector should be added.

John Hoyt, an attorney from Great Falls, said he feels we
should get our constitution back where the framers intended
it to be and leave it alone. The constitution should be
sacredg and unchanged. All HB 7 is going to do is put the
constitution back in place.

Alec Hansen, representing the Montana League of Cities and
Towns, stated that his organization support HB 7. He
further stated that 45 other states have some kind of lia-
bility protection for state and local governments.
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Gordon Morris, executive director for the Montana Association
of Counties, stated that his organization supperts the long
standing common law principle of sovereign immunity.

Debi Brammer, representing the Montana Association of Conser-
vation Districts, voiced her support of this bill. She said
that although there has not been a significant liability

suit impact in the conservation districts within Montana,

the liability threat is becoming a very large concern. A

copy of her written testimony was marked Exhibit C and attached.

o+
Jo Brunner, executive sacretary of the Montana Water Develco-
ment Asscciation, stated that the association stands in
full support of this bill.

Jesse Long, executive secretary for the School Administrators
for Montana, stated his support for the bill. A copv of his
written testimony was marked Exhibit D.

George Bennett, representing the Montana Liability Coalition,
stated his support in concept for HB 7. He said that tort
reform is the long term solution and the only solution to
the liability issue.

Donald R. Waldron, superintendent of Hellgats Elementary
School urged the committee to pass HB 7. A copy of his
testimony was marked Exhibit E.

Nathan Tubergen, finance director for the City of Gre=at

Palls, said that Great Falls is one of the unfortunate

cities that nhas been without general liability insurance
since July 1. 1985. He urged the committee to pass this bill.

Larry Stollfuss, Choteau County Superintendent of Schools,
representing the Montana Association of County School Super-
intendents, said that liability insurance in many cases is
costing some of their rural schools over 10% of their
general fund budgets. Hopefully, passage cf HB 7 will curb
- some of the rising insurance costs by limiting some of the
liapility amounts.

Craig Burrington, Superintendent of Schools in Fort Benton,
testified in support of the bill. He said that if a
million deollar judgment was assessed against the school
district, their taxes would triple. Because of economic
conditions, they could not afford that end of an increase

in their tax rate.
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Bob Correa, representing the Bozeman Chamber of Commerce,
stated that HB 7 is a step in the right direction in
addressing the insurance crisis present in Montana.

Sandra Whitney, representing the Montana Taxpayers Associ-
ation, suppor*s the concept of this bill.

Gary Marbut, representing the Montana Council of Organiza-
tions supports the idea of a constituticnal referendum for
liability limitations and supports the position of the
Montana Liability Coalition.

Glen Drake, representing the American Insurance Association,
supports the concept of HB 7.

F. H. "Buck" Boles, president of the Montana Chamber of
Commerce, supports the concept of this bill and the position
of the Montana Liability Coalition. :

Don Peoples, chief executive of Butte-Silver Bow, stated his
support for HB 7.

Jim Van Arsdale, mayor of Billings, stated his support for
HB 7.

CPPONENTS: Joe Bottomly, lawyver from Great Falls, stated
that the proposal to pass a constitutional amendment to
give juries the right to restrict what a severely injured
person will receive less than his full legal redress 1is

an over reaction to an insurance crisis which may or may
not be based upon a liability crisis. Mr. Bottomly said
that before this legislature or any legislature takes such
a drastic step it should study the issue and determine
what the underlying facts are. He said that a number of
the proponents who testified on this bill have indicated
that they don't know what the underlying facts are. Until
we have facts and figures from the insurance companies, it
would be grossly unfair for tho= people who can afford it
the least =- the pecple who have been most severely in-
jured -- to pass a bill without knowing all of the facts.

Mr. Bottomly submitted a number of reports which raise
various questions such as the liability crisis is not the
basis of an insurance crisis. (Exhibit F) If that is so,
thers is no justification for this type of an amendment,

he said. The Washington State Legislature studied this
issue in 1985 and concluded that too often people are being
victimized by the insurance industry that is facing a crisis
of its own making. Mr. Bottomly stated that the insurance
"premium crisis can be handled in this legislature by such
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bills as the one introduced by Dorothy Bradley, et al. which
will allow for self-insurance pooling, will allow insurance
companies to obtain re-insurance and will help businesses
and entities which are having difficulty in finding availa-
ble insurance.

Cindy Spadginske, mother of a young man who was injured in
an auto accident, said that before a bill such as this one
is passed, the legislature should know the expenses incurred
on victims of accidents.

Kim Wilson, representing the Montana Chapter of the American
Civil Liberties Union, stated that the ACLU opposes in prin-
ciple any constitutional amendment which places caps on
liability. The thing that is forgotten in trying to examine
this issue in such a short manner of time is the question,
"What is going to happen to the victims?" Mr. Wilson feels
that the liability cap proposal creates a very inequitable
situation. On the one hand, if we allow public liability
caps and no caps for private, we are going to have victims
who are injured by public agents who may not be compensated;
whereas, private victims may well be compensated for all
their injuries. If on the other hand both caps are passed,
we are going to have victims whose injuries fall below a
certain economic level who will be fully compensated;
whereas, victims who injuries cost more are not going to

be fully compensated. We feel it is important that these
amendments do not pass, because they limit the right to
redress. They will also limit the power of a jury to decide
on the basis of the individual facts based on the indivi-
dual injuries what a victim is entitled to be compensated.
Finally, we feel these proposals will constitutionalize

a form of discrimination by drawing the line between certain
economic situations. Mr. Wilson urged the committee to
study this issue further because he feels we do not have

a sufficient grasp of what the true causes of the liability
insurance crisis are to make such a decision.

Monte Beck, an attorney who primarily represents victims

of injury, opposes any types of caps or limits upon lia-
bility. He asked the question if the insurance industry
has promised anything such as a drop in premiums or an in-
crease in the availability of insurance will result if

caps are imposed. He urged the committee to ask the in-
surance industry to provide them with the statistics that
will show that in the state of Montana municipal liability,
county liability, state liability is at such a loss that it
justifies tampering with such a sacred document such as our
constitution. He asked, "Where are the losses for the
counties and the state of Montana?" Mr. Beck feels that
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this type of legislation appears to be an emotional stampede
to try to convince the legislature to pass a bill which would
affect the very types of people the liability system and '
the jury system is intended to help -- and that is injured
pecvle who have been hurt through no fault of their own.

There being no further cpponents, Rep. Bardanouve closed
briefly.

QUESTIONS ON HB 7: Rep. Spaeth asked if this legislation
will solve the problem. Chip Erdmann responded by saying he
didn't know whether or not it will solve the insurance pro-
. blems from a company point of view. However, it will allow
them to create a self-insurance fund that is feasible if

they have limits, but it will not be feasible if they don’t
have limits. In response to another question, Mr. Erdmann
feels that caps is a part of the answer to the problem.

This bill provides the legislature authority to set those
caps if they feel it is appropriate. The bill has nothing to
do with installing caps; that debate will come in 1987.

Mr. Erdmann said that perhaps there are other arsas in tort
reform that they should be loocking at, but as a governmental
representative he supports this bill as a means of dealing
with the present problems of lack of insurance coverage.

If caps are enacted that can self-insure. This will afford
at least some protection for the victims.

Rep. Gould asked Ms. Jamison if she had a fear that voters
won't take the time to study each of the proposed initatives
and referendums before voting this fall and just vote no.

He said he is concerned for this reason with the question

of combining the two issues. Ms. Jamison feels it is a

test that Montanans can meet. She said they want to see

both issues addressed because she feels it will reduce the
areas of litigation and possible rulings of unconstitutionality.

Rep. Miles asked Mr. Maynard why they have to look at total
immunity. Mr. Maynard said that it was necessary for the
drafters of of HB 7 to indicate that in addition to immunity
from suite, the legislature has the ability by a 2/3 vote

to address the issue and the extent of the state and local
government's immunity from suit. In addition, the legisla-
ture has the prerogative under this legislation to set limits
of liability and addresss both of those issues.

Rep. Cobb asked Ms. Jamison that without a constitutional
amendment, can the legislature revise now and raise within
reason the 'real and personal property exemptions from
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execution of judgment against public entities as well as a
time period that judgment can be paid off without violating
the supreme court rulings. Ms. Jamison responded by saying
that she did not have the information right ncw to give a
legal opinion.

Rep. Thomas asked Mr. Bennett if he felt the legislature can -
make tort reforms without a constitutional amendment address-
ing the Pfost case. Mr. Bennett stated that the liability
crisis as they see it is much broader than the insurance
crisis. He said our law in the civil liability field is
pretty much made by the courts. The legislature has’ allowed
the courts to make the law in roughly the same way it allows
bureaucrats to make laws under their administrative pro-
cedures act with rules. Tort reform involves definitions

of negligence, contributory or comparative negligence, and

a whole host of things that goes into who has been harmed

and who pays the bill. Tort reform is a massive thing

which Mr. Bennett hopes the legislature will have the oppor-
tunity to address. He feels that the Pfost case stands in the
way of getting the reform that this legislature has to under-
take, both in the public sector and the private sector.

Until we can really get a handle on this through a tort re-
form act, it will continue. on and on with the court creating
new rights and the legislature having no ability to respond.

Rep. Addy asked Ms. Jamison if there had been any consider-
ation given to distinguishing between economic and non-
economic damages. Ms. Jamison said there had been. She
believes that this referendum allows the legislature to
address that issue in the 1987 legislative session. This
referendum would allow the legislature to deal with the
whole area ©of caps -- where they want to draw the lines,

if any, and if gives them the authority in certain areas to
even differentiate. Rep. Addy asked if the legislature
should have the constitutional authority to limit economic
damages (out-of-pocket losses) that the plaintiff had suffered.
Ms. Jamison said this referendum would allow the legislature
‘to do that.

In response to a question by Rep. Simon, Ms. Jamison said this
bill will allow the legislature to deal directly with the
issue of caps which is in direct response to the Pfost deci-
sion. She said that one lawyer's opinion is that there are
areas of tort reform that could occur without this consti-
tutional referendum; therefore, changes could be made in
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other areas. This referendum just allows limits to be set in
the area of caps. Basically, the legislature could do both.

ADJOURNMENT: There being no further questions or discussion,
Chairman Hannah adjourned the meeting at 11:10 a.m. Rep.
Hannah announced that the Judiciary Committee will meet at
1:30 this afternoon in Room 312-2 to consider HB 13.

T v Il
REP. TOM HANNAH, Chairman
Judiciary Committee

J
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other areas. This referendum just allows limits to be set in
the area of caps. Basically, the legislature could do both.

ADJOURNMENT: There being no further questions or discussion,
Chairman Hannah adjourned the meeting at 11:10 a.m. Rep.
Hannah announced that the Judiciary Committee will meet at
1:30 this afternoon in Room 312-2 to consider HB 13.

mw

REP. TOM HANNAH, Chairman
Judiciary Committee
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- Why A Constitutional ABmendm2nt is Not Nesded to Soive Walifare Costs
1. Will the proposed amerndment aff2ct the int2grity of the Constitution and
W human rights?
Montana has one of the Finest CconsStitutions in the Country, and is far
fEAaThing in PrOtEcting human rishts. AmMong thes2 are the right to the basic
W  pecocessities to sSUsStain Hifes such as foods Clathing and she i ter, The
propogsed constitutional am2andment would abragats thos2 rights and reiesgats
them T2 the whim 2 920d will oFf whatevey political pParty is in PpOwar at

ﬁ the momant. We b2lieve the constitutional framers intanded more protection
than this for nesdy Montanans., Constitutional amsndments shouid not be

, taken {ightly and not Cconsidered hastily in a specidl S2sSsSion where debats

i is limited by tim2 constraints. In addition. in 1932, the Montana
212ctorate® will have the opportunity to detide upOn a constitutional
CONVENTIiOoN wWheare chang2s can b2 comprehensively debated and acted ‘upon.

2. Should the Constitution b2 Thangsd to solve budgst Problems?

- Obviousiy: it wouild b2 totally unvsalistic to changs ths Constitution
2arch tim2 th2 state is falsd with S27Vi0us budgst probliems whatre Other
alternatives 2Xist but have nat b2en triesed.

-’ The gcal t2 timit GA by the 1385 Isgisiaturs was to save monsy. Thers
isS NAthIiNg in the 2onstitution whitch Pravents the sgislaturs from saving
money and the it Sstill Ras the PIwsSr T &2t imits. In fact, dones S0 now by
deEte2rmining =ligibility r2quirsments for welifare, MLULIC supports the goatl of
reducing welfare Sosts through Just alternmatives. MLIC and it?’s member
aroues have 1ong been Zalling for 2opiayment and training attermatives. We

%ﬁ have worked ditigently $0or the past y=ar to 92t the Job Partnership
Trainine Act (JPTA) progams t2 Provide in-creassed opPortunitiss for
Montarnans rac2iving seneral assistancs. W2 have submittesd Proposals to ke

twd Privat2 Industry Councits, the Joint Trainineg Coordinating Councit and

to the Governore Al of these reaussts f2=il on dz=af =ars. Last y=ar, oniy

E% of JPTA eplacements went to GR reciciernts., The =tatse JPTA plan continuseg

Lo S22t A aoal of onty Z% for GR placamentz. MUIC recommendesd goals of up T
e EQ%: and if our recommendations had bEeEn 30 0wsd thers would b2 no nesd

for a GA suepplemental aPPYoRYiIidtion &t tThis Time.

& o What ars the alternatives?

Eszaus:z oFf tree faijure of JF A Programs o resPpond T ThE S0k TYE N g
needs of OA pEop e, and thEreby reduns w2ifars Costss MLIC and it s meimber
SrouPps decidad to Join with SRE and other stats organizations to develop
innovative, Job/training, Job Ccreation apProachs.: many OFf which have b2en
VvRry successful in oth2r states in ra2ducing waifare COSts.

SRS has taken these id2as and has developad six (6) pilnt projeIts Tt
" *b2 tried around the state? compisted, 2valuated and recommendations made to
W the 1987 jesistature. We r2commend [23islators def2at the proposead
am2ndma2nt, support Job/training initiates which will r2duce weifare
expenditures, pres2a2rve a Just Constitution and human dignity for aill
s MOntanans who are now in ne2d Or will b2 in the futura,
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TESTIMONY OF JOHN H. MA?NARD, ADMINISTRATOR .
TORT CLAIMS DIVISION, DEPARTMENT OF ADMINISTRATION

BEFORE THE HOUSE JUDICIARY COMMITTEE

MARCH 26, 1986, 8:00 A.M.
ROOM 325, CAPITOL BUILDING

The function of the Tort Claims Division is twofold.
First, it must provide for the investigation, defense, and
payment of bodily injury and property daﬁﬁgé claims
incurred by all agencies, officers and employees of the
State of Montana under Article II, Section 18, Constitu-
tion of Montana, and the Méntana Tort Claims Act. Seccnd,
the Division must assess the fire, casualty and bond risks
of the state for all state-owned buildings, equipment,
fixtures, boilers, aircraft, cash and securities, etc. and
provide either commercial or self-insurance protection for
the financial loss of such property.

The vast majority of the Division's time and effort
is concentrated in the comprehensive general liability
risks that are fully self-insured by the Division.
Examples o©f coverages include owner/landlord tenant
liability, professional errors and omissions, medical
malpractice, defamation, false arrest and imprisonment,
wrongful discharge, violation of covenants of good faith
and fair dealing, civil rights violations, and general

common .law negligence, Activities of state government



that may create financial liability but are not adminis-
tered by the Division are such items as collective bar-
gaining, unfair labor practice charges, employment dis-
crimination claims under the Human Rights Act, claims
payable by other state funds, i.e., claims against the
uninsured employer's fund, retirement system benefits
wrongfully denied, and the wrongful collection and dis-
tribution of taxes. ,

Currently the state building scheduie, including
furnishings and equipment, is commercially insured for
replacement costs subject. to a $100,000 deductible per
occurrence which is self-insured. Similarly, all air-
craft, helicopters, boilers, money and securities and fine
arts are commercially insured for stated values. These
policies are publically bid on a three-year basis by the
Division and premiums are billed on a pro rata basis to
each participating agency.

Up until June 30, 1985, we obtained commercial
insurance to cover our auto liability. Since that date,
we have been unable to get a bid from the commercial
insurance sector. Therefore it has been necessary to pick
up auto liability in our self-insurance reserve fund. The
premiums billed to‘agencies which we use for coverage have
been placed in the self-insurance fund. The cost of the

insurance protection provided, as well as the claims
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experience to date, is set forth in the attached schedule.
(Exhibit No. 1) /

The most recent actuarial estimate of adequacy of the
comprehensive general liability self-insurance fund was
prepared by Cocpers & Lybrand, Certified Public Accoun-
tants, on September 28, 1984. The next review of the
adequacy of the self-insurance fund is scheduled to be
completed in June of 1986. A copy of the 1954 report is
attached. (Exhibit No. 2) The 1984 report estimated a
reserve deficiency of approximately $11.2 million. The
estimates applied only to the statutory limits of $300,000
per claim and $1,000,000 per occurrence for economic and
noneconomic damages.

The recent decision of the Montana Supreme Court in

Pfost v. State of Montana, et al striking the statutory

limits has significantly changed the assumptions on which
the 1984 report was prepared.’kThe Department of Adminis-
tration'suﬁports passage of House Bill No. 7 to give the
pecple of Montana the opportunity to enable the Legisla-
ture to impose limits of liability at the next legislative
session. The integrity of the self-insurance fund depends
on the Legislature's authority to set limits of liability

where the state is named as a defendant.



- DEPARTMENT OF ADMINISTRATION
Tort Claims Division

PART I - Insurance protection provided

Annual Cost

FY86 (11-26-85)

A. Commercial Insurance:

Propertyv Insurance 139,852
Boiler Insurance 15,544
Fidelity Bond 18,279
Fine Arts Policy 14,370
Airport Liability , 5,850
Money & Securities 852
Aircraft Liability &

Physical Damage 35,677
Helicopter Liability & .

Physical Damage 107,452
Misc. Inland Marine

Policies 21,281

TOTAL 359,157 ‘

2. Self-Insured:

~uto Fleet Insurance 400,518
-omp General Liebility 1,615,635
Retail Ligquor Stores 12,136
Auto Physical Damage 19,687
Inland Marine . 73
Property Insurance Deductible 139,852

TOTAL 2,187,901

PART II - Self Insured Comp-General Liability

A, Actual payments made for claims and expenses:

FY78879  FY80&81 FY82583 FY84 FY85 rysel

Claims
Paid 47,115 144,339 2,943,589 1,305,784 2,096,214 712,545
Leg. Fees 19,956 137,840 299,270 308,749 362,084 174,458
Misc. Exp. 578 14.007 95,085 74,728 130,147 41,371

TOTALS 67,649 296,186 3,337,944 1,689,261 2,588,445 928,374"

exagm— |~
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B. Income by Fiscal Year:

SENATE JUDICIARY
EXHIBIT NO

oG~ A6 =86
BIlL MOS8 A

Billings to Agencies Interest Earned Total
FY78 1,047,684 150,534 1,198,218
FY79 1,260,030 345,821 1,605,851
FY80 1,106,604 526,532 1,633,136
FY81 1,166,625 815,119 1,981,744
FY82 1,016,058 1,062,550 2,078,608
FY83 1,006,865 950,949 1,957,814
FY84 1,440,000 260,729 1,700,723
FY85, 1,440,000 921,052 2,361,052
FY86 1,615,635 887,452 2,503,087

"

PART III - Fund Balance bv Fiscal Year - Comp-General Liability

Beg. F. Balance Receipts Expenses Ending F. Balance
FY78 -0- 1,823,218§ 36,037 1,787,181
FY79 1,787,181 2,230,851 31,612 3,986,420
FY80 3,986,420 1,633,136 71,921 5,547,635
FYsgl 5,547,635 1,981,744 224,265 7,305,114
rys2 7,305,114 2,078,608 797,844 8,585,878
FY83 8,585,878 1,957,814 2,540,100 8,003,532
FY84 8,003,592 1,700,729 1,689,261 8,015,060
FYSSl 8,015,060 2,361,052 2,588,445 7,787,667
FY86 7,787,667 2,503,087 928,374 9,362,380

PART IV - Comp=-General Liability Claims Filed by Year of Occurrence

FY78 FY79 FYs80 FYSl FyYs§2 Fy83 rysg4 FY85 FY86 Tota
107 110 151 94 123 125 189 155 89

PART V - Self-Insured Autcmobile Fleet Insurance Claims Filed4

FY86

114

A. Amounts Paid

Liability Claims 20,073

Adjusting Expenses 2,652

Fire and Theft 1,004
TOTAL

23,729
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B. Fund Balance Summary

Beginning Balance . -0~

Billings to Agencies 400,518

Amounts Paid 23,729

ENDING BALANCE _ 376,789

1 Amounts as of February 28, 1986.

2 In FY78 and FY79, General Fund appropriations were ytilized to augment
the self-insurance fund. This General Fund support was discontinued in
the 80-81 biennium.

3 Of the total claims filed, 231 remain outstanding as of 03/25/86.

4

Amounts as of March 24, 1986.
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September 28, 1984

Mr. Steve Weber

Assistant Administrator

Department of Administration

Insurance and Legal Division

State of Montana

Room 111, Mitchell Building PR
Helena, Montana 59620 ’

Dear Steve:

Attached are three (3) copies of our preliminary report entitled
"Actuarial Estimates of Adequacy of Comprehensive General Liability
Self-Insurance Fund for the State of Montana, as of June 30, 1984".
Estimates are made for the accident period July 1, 1977 through

June 30, 1984.

We estimate ultimate loss and loss adjustment expense to be .
approximately $23.9 million. Reserves are estimated to be 4
approximately $19.8 million. Since the State’s reserves are

be approximately $8.6 million, we estimate a reserve deficiency of
approximately $11.2 million. This estimate does not reflect any
investment income earned on reserves. If future payments were
discounted to present value at an assumed interest rate of 10% per
annum, the indicated reserves would be approximately $16.1 million.
This would reduce the reserve deficiency to $7.5 million.

The ultimate estimate is much higher than our estimate in our
previous report dated June 22, 1982. Much of this difference is
reflected in ultimate estimates for the additional years 1982-1983
and 1983-1984. We are witnessing increased claim reportings and
higher average claim costs. We are aware of a number of claims with
the potential to close at large amounts. Also, we understand that
the State’s liability for tort damages has been expanded to include
noneconomic as well as economic damages, thus causing an additional

increase in claim costs.
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September 28, 1984

Page 2

Please realize these estimates are subject to a great deal of
variability. There is much uncertainty in the ultimate cutcome
of many of these claims. Also, the factors used to adjust for
noneconomic damages were derived from a limited data base as
discussed in our report. Exhibit 5 in our report sets forth the
estimated distribution of loss outcomes. As your experience
develops, we will be able to provide more accurate estimates.

Steve, I apologize for the delay in issuing our report. OQur original
estimate of the cost and timing of the report was based on the
assumption that it would be similar to the analysis we made in our
last study. However, the change in the State’s statute regarding
noneconomic damages has required additional analysis and increased
the variability in our estimates. It has been very difficult to
cuantify this effect as relatively little data was available from
industry sources. !

It is a pleasure to again be of service to the State of Montana.
I look forward to responding to any gquestions you may have.

Sincerely,

[lda & ﬁ{//

Richard J. Fallquist, FCAS, MAAA
Director

RJF :gm

Fnclosures -
As stated

cc: Michael Young
Rick sSherman, C&L San Francisco
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The purpose of this report is to estimatemghguuif%é%tuégtzﬁTlities
of the State of Montana’s Comprehensive General Liability Self-
Insurance Fund. These estimates are for accidents occurring during
fiscal years 1977-1978 through 1983-1984.

On July 1, 1973, the "Montana Comprehensive State Insurance Plan and
Tort Claims Act" became effective. From July 1, 1973 through

June 30, 1977, the State of Montana purchased comprehensive general
liability insurance from private insurance companies. Beginning
July 1, 1977, the coverage was provided by the Self-Insurance Fund
which is administered by the Insurance and Legal Division of the
Department of Administration.

We understand that the State’s liability for tort damages has
changed since our last report. Previously, the State was liable
for only economic damages. Due to a recent court decision, the
State is now liable for both economic and noneconemic damages.

This applies retroactively to all open claims as of the date of

the court ruling as well as to all claims reported in the future.
Liability for economic and noneconomic damages is limited to

$300 thousand for each claimant and S1 million for each occurrence.
Liability for punitive damages is excluded. We have assumed these
limits and exclusion in our calculations and projections.

Findings and Recommendations

1. It is estimated that the expected ultimate loss and loss
adjustment expense for comprehensive general liability
for accidents occurring during the fiscal years 1977-1978
through 1983-1984 are approximately $23.9 million. The
indicated reserve is approximately $19.8 million. Since
the State’s current reserve is $8.6 million, we estimate
a reserve deficiency of approximately $11.2 million. This
deficiency does not reflect investment income earned on
reserves. If future payments were discounted to present
value at an assumed interest rate of 10% per annum, the
indicated reserve would be approximately $16.1 million.
This would reduce the reserve deficiency to approximately
$7.5 million. Exhibit 6 shows the run-off of payments
with this discounted amount. These estimates apply only
to statutory limits of $300 thousand per claim and
$1.0 million per occurrence for economic damages and
noneconomic¢ damages.

2., The estimated variability in these estimates is provided

on Exhibit 7 at the 50%, 75%, 95% and 99% levels for
accidents occurring during fiscal years 1977-1978
through 1983-1984. These levels imply there is an
estimated 50%, 25%, 10%, 5% and 1% chance, respectively,
that total future payments on claims open or incurred
and unreported will exceed the amounts indicated. For
example, we estimate a 5% chance that total payments
will exceed S$24.45 million.
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~findings -and Reééﬁmendations, Continued

3. Because of the variability in these estimates, the State of QI'
Montana may wish to fund reserves at levels higher than the
expected estimate. This would provide the additional funds
necessary for adverse claims experience greater than expected.

4. We recommend that the State computerize the historical
claim information. For purposes of actuarial projections,
we recommend, at a minimum, capturing individual claim
characteristics and amounts and dates of payments, amounts
and dates of estimated reserve amounts, amounts and dates
of other expense and attorney fee payments, incident date,
report date and closed date. We will provide an expanded
letter to the State regarding this topic within two weeks.

5. Because of the inherent variability in these estimates
and because of the limited data base available, we
recommend annual updates in estimating ultimat€ amounts
and reserves.

Methodology

Our approach for this study was to group claims into two

categories: Property damage liability and bodily injury

liability. Loss amounts (payments and incurred amounts) were

grouped by accident year developed as of June 30, 1984. Loss
payments, attorney fees and other expenses were each grouped Y
by fiscal year end. Reported claims, grouped by property damage ‘I'
and beodily injury, were summarized for each Accident Year

developed as of June 30 through June 30, 1984.

Ultimate economic loss amounts were estimated using the
historical experience of the State of Montana. In addition,
data from other sources was used where deemed appropriate.
Actuarial techniques employed consisted of payments development,
incurred development, reported claim development, average claim
cost and development of a size-of-loss distribution.

As ‘the State’s historical experience is largely based on liability
for economic loss only, we had to adjust our ultimate amounts to
include the liability for noneconomic damages. Based on data from
other sources such as Closed Claim Surveys, and using our best
judgement, we applied factors to adjust estimated ultimate economic
loss to total loss for bodily injury claims as shown on Exhibit 3.
We made this adjustment only to bodily injury ultimate amounts as
ve determined that a similar adjustment for property damage claims

would be negligible.
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Estimated Ultimate Losses and Adjustment 'Expdi&dﬁ)-.and_ﬁﬂs_ex_\z_es__-_sgda
Exhibit 1

Exhibit 1 sets forth a comparison of our estimate of ultimate
liabilities of the Self-Insurance Fund versus the State’s estimate

as of June 30, 1984. We estimate an expected reserve of approximately
$19.8 million while the fund balance is currently $8.6 million.

This translates to an estimated reserve deficiency of approximately
$11.2 million. This estimate does not reflect investment income
earned On reserves.

Property Damage Liability - Exhibits 2, 8-15

Exhibits 2 and 8 through 15 set forth our analysis of property damaée
liability claims. Exhibit 2 summarizes ultimate loss amounts and
loss reserves for each accident year. Exhibits 8-11 estimate
ultimate reported claims for each accident year. Exhibits 12-15
provide a basis for estimating ultimate loss amounts.

Exhibit 2 shows estimate ultimate loss for each accident year based
on development methods (Column 1) and on size-of-loss estimates
(Column 2). Column 3 sets forth our selected estimates. Column 5
is the estimated loss reserves as of June 30, 1984 which is
calculated as ultimate loss (Column 3) loss payments as of June 30,
1984 (Column 4).

Exhibits 8-11 present the basis for estimating ultimate counts.
Incremental counts (Exhibit 8) were cumulated (Exhibit 9) and
development factors were calculated and selected using historical
factors as a guide (Exhibit 10). The estimated ultimate claims
for each accident year are shown on Exhibit 11.

Size-of-loss distributions of property damage liability claims
are shown on Exhibits 12 and 13. Exhibit 12 shows claims for
each accident year by size-of-loss category reported through
June 30, 1984. On Exhibit 13 we have estimated the ultimate
distribution of claims for Accident Year 1979. To estimate
this distribution, we reviewed Accident Year 1977-1978 through
1980-1981 on Exhibit 12 and the ultimate estimates for these
same years shown on Exhibit 15.

Exhibit 14 sets forth estimates of ultimate loss for each accident
year using ultimate counts from Exhibit 10 and the average loss
shown on Exhibit 13 trended +11% per annum. This estimate was
selected using data from other sources as a guide. These estimates
are also summarized on Exhibit 2, Column 2.

An ultimate estimate based on development was calculated on
Exhibit 15 using both paid and incurred development factors.
These development factors are multiplied to cumulative amounts
as of June 30, 1984 and produce ultimate estimates of payments
and incurred amounts. Selected estimates are shown in Column 7
and on Exhibit 2, Column 1. Development factors were selected
using data from other sources.

SENATE JUDICIARY COMMITTEE
EXHIBIT NO____ o2

- e . S awm s




Bodily Injury Liability - Exhibits 3, 16-23

Exhibits 3 and 16 through 23 present our analysis of bodily injury
liability claims. Exhibit 3 summarizes ultimate loss amounts and
reserves for each accident year. Exhibits 16-19 estimate ultimate
counts for each accident year and Exhibits 20-23 provide the basis
for estimating ultimate economic loss amounts.

On Exhibit 3 is shown our estimate of ultimate loss (Column 5) and
the estimated reserves (Column 7) for each accident year. Again,
ultimate economic loss amounts (Column 3) were selected based

on estimates using the development method (Column 1) and the
size-of-loss method (Column 2). Then a factor (Column 4) was
selected for each accident year to adjust for noneconomic

damages to arrive at our estimated ultimate loss. This factor,
was developed after comparing economic and total losses from
several studies. :

Ultimate reported counts are shown on Exhibit 19. Ultimates were
selected using the historical experience set forth on Exhibits 16
through 18.

Ultimate economic loss amounts on Exhibit 22 were calculated using
both ultimate counts and average economic loss. Average economic
loss was selected based on the ultimate size-of-loss distribution
for Accident Year 1979 (Exhibit 21) trend +13% per annum. The
size-of-loss distribution was constructed after reviewing the
reported distribution of claims for each accident year (Exhibit 20)
and the average estimates for Accident years 1977-1978 through
1980-1981 shown on Exhibit 22, Column 9.

Estimated ultimate economic loss based on paid and incurred
development is displayed on Exhibit 23. Cumulative amounts in
Columns 1 and 2 were multiplied by selected development factors

(Column 3 and 4) to produce ultimates in Columns 5 and 6. We
then selected ultimates in Column 7. Development factors were
based on data from other sources.

Estimated Ultimate Adjustment Expenses - Exhibit 4

Because adjustment expenses were unavailable by accident year, we
were unable to compare adjustment expenses to loss by accident
year as we used 1in our prior report.

The approach selected as to compare adjustment expenses to loss
payments for each fiscal year. Exhibit 4 sets forth loss payments,
other expenses and attorney fees for each fiscal year and the
ratio of other expenses to loss and attorney fees to loss. The
total ratio to date is .296 (other expense - .064, attorney fees =
.232). Because we expect an increase in this ratio as claims
mature and new claims are reported, we selected an ultimate ratio
of adjustment expense to loss of .325. This estimate, which is
subject to a great deal of variability, is shown in Exhibit 1,
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SENATE JUDICIARY
EXHIBIT NO.__, 4/
DATE __. - -

BILL NO._ _

Exhibit 5 shows the calculation of interest income on the reserves
as of June 30, 1984. Interest is earned through June 30, 1991
whcih is the estimated payment period.

Estimated Interest Income To Be Earned - Exhibit 5

This exhibit shows beginning reserves of approximately $19.8
million. As of June 30, 1985, we estimate a reserve of
approximately $15.8 million. This assumes payments during the
year of approximately $5.7 million and interest income of
approximately $1.7 million earned at a 10% rate per annum. We
have assumed the payments occurred as of December 30. This same
calculation is continued through June 30, 1991.

The assumed payment pattern is based on liability payments from
other similar data sources. Because of the lack of an
appropriate payments data source for the State, we have
substituted this assumed payment pattern. We believe this
substitute provides a reasonable estimate of future interest
earned.

Runoff of 6/30/84 Reserves With Funding at Present Value of Future
Payments - Exhibit 6

Exhibit 6 shows the present value of future expected payments of
$19.8 million to pe approximately $16.1 million assuming a 10% per
annum interest rate. The same assumptions made in the previous
exhibit are also used here. This exhibit illustrates the runoff of
these reserves to accident year 199%0-1991.

Estimated Variability Around Expected Reserves - Exhibit 7

Exhibit 7 sets forth the probability distribution of expected
reserves, shown as the probability that the total actual future
payments on incurred claims should not exceed various indicated
totals shown in Column 2. These estimates, developed using a
Coopers & Lybrand model, display amounts at various probabilities:
.50, .75, .90, .95., .99. Thus, a .99 probability translates to
a 1% chance that estimated future payments will exceed $26.7
million. These reserve amounts do not reflect the present value
of future payments or investment income earned on reserves.

SENATE JUDICIARY COMMITTEE
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Exhibit 1

STATE OF MONTANA
ESTIMATED ULTIMATE LOSSES AND ADJUSTMENT EXPENSES AND RESERVES

Property Damage and Bodily Injury Claims

(1) Estimated Ultimate Expected Loss $18.05 million
A. Property Damage Claims 2.61 million
B. Bodily Injury Claims 15.44 million

(2) Estimated Ultimate Expenses and

Attorneys Fees (1) x .325 $ 5.87 million

(3) Estimated Payments as of June 30, 1984 $ 3.20 million
A. Property Damage Claims .76 million

B. Bodily Injury Claims 2.44 million

(4) Estimated Expenses and Attorneys Fees Payments §$ 942 thousand
as of June 30, 1984

(5) Estimated Expected Reserves as of

“June 30, 1984 $19.77 million
A. Property Damage Claims (1lA)-(3B) ' 1.85 million
B. Bodily Injury Claims (1B)-(3B) 12.99 million

C. Expenses and Attorneys Fees (2) - (4) 4.93 million

(6) State of Montana’s Reserve "Accounts
06511 and 06532" as of June 30, 1984
(estimated) $£.58 million

(7) FEstimated Reserve Redundancy (+) or
Deficiency (=)
(6)=(5) -$11.19 million

Note:

1. These estimates were not adjusted to reflect interest income.

SENATE JUDICIARY COMMITTEE
EXHIBIT NO 2 _

DATE_2. 3 28 S




Accident
Year

1977-1978
1978-1979
1979-1980
1980-1981
1981-1982
1982-1983
1983-1984

Total

Accident
Year

1977-1978
1978-1979
1979-1980
1980-1981
1981-1982
1982-1983
1983-1984

Total

Notes:
1. The estimates in Column (1)

STATE OF MONTANA
ESTIMATED ULTIMATE LOSSES

Exhibit 2

SENATE JUDICIARY

BT N

) DAT - - “
Property Damage Claims
perty bamag Buvn___  sB22
Estimated Ultimate Loss
Based on
Based on Size-of-Loss
Development Projection Selected
(1) (2) (3)
$140.0 $ 260.4 $ 140.0
168.0 284.1 170 0
660.0 407.8 675.0
250.0 301.8 275.0
- 281.4 275.0
- 349.5 : © 350.0
- 734.6 725.0
$2,619.6 $2,610.0
: Estimated
Payments Reserves as
as of of 6/30/84
6/30/84 (3)-(4)
(4) (5)
$101.2 $ 38.8
152.0 18.0
459.1 215.9
11.1 263.9
17.7 257.3
11.0 339.0
__ 5.8 __719.2
$757.9

$1,852.1

are from Exhibit 15 and the

estimates in Column (2) are from Exhibit 14.

2. Amounts are in thousands of dollars.
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Exhibit 3

STATE OF MONTANA
ESTIMATED ULTIMATE LOSSES

Bedily Injury Claims

Factor
Estimated Ultimate Econcmic Loss to Adjust
Based on Econamic
Accident Based on Size-of-Loss to Total
Year Develomment Projection Selected Loss
(1) (2) (3) - (4)
1977-1978 $ 350.0 $ 860.8 $ 700.0 1.00
1978-1979 640.0 895.9 750.0 1.00
1979-1980 1,300.0 1,302.1 1,300.0 1.05
1980-1981 1,500.0 1,046.3 1,300.0 1.10
1981-1982 2,000.0 2,253.8 2,200.0 1.20
1982-1983 1,600.0 . 3,298.4 3,000.0 1.40
1983-1984 : - 2,972.2 2,900.0 1.50
Total ’ $§12,655.1 $12,150.0
Estimated ~ Estimated
Ultimate Payments Reserves as
Accident Loss : as of of 6/30/84
Year (3)x(4) 6/30/84 (5)-(6)
(5) (6) (7)
1977-1978 S 700.0 S 21Q.1 S 489 .9
1978-1979 750.0 372.1 377 .9
1979-1980 1,365.0 923.0 442.0
1980-1981 1,430.0 373.1 1,056.9
1981-1982 2,640.0 420.1 ' 2,219.9
1982-1983 4,200.0 141.2 4,058.8
1983-1984 4,350.0 : 4.9 4,345.1
Total $15,435.0 ‘ $2,444.5 $12,990.5
Note:

1. The estimates in Column (1) are from Exhibit 23 and the
imat i 1 from Exhibit 22. ,
estimates in Column (2) are fr SENATE JUDICIARY COMILI [

2. Amounts are in thousands of dollars. EXHIBIT NL_.ZZ" .

DATE____ 0.3 0.7 7/



 GENATE JUDICIARY !
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Exhibit 4
STATE OF MONTANA
ESTIMATED ULTIMATE ADJUSTMENT EXPENSES
Property Damage and Bodily Injury Claims
Ratio of Ratio of
Expenses Attorneys Fees
Fiscal to Loss Attorneys to Loss
Year Loss Expenses (2)/(1) Fees (4)/(1)
(1) (2) ‘ (3) (4) (5)
1978 $ 3,057 $ 25,023 .8.185 $ 7,957 2.603
1979 19,058 555 .029 11,999 .630
1980 10,584 3,806 .360 57,531 5.436
1981 133,755 10,201 .076 80,309 .600
1982 616,304 39,350 .064 142,190 .231
1983 1,270,785 55,626 .044 164,465 .129
1984 - 1,135,706 67,995 .060 274,836 .242
Total $3,189,249 $202,556 .064 $739,287 .232

Selected Factor: 0.325
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SENATE JUDICIA
EXHIBIT NO
owe__026-96 " Exhibit ¢

BILL NO sSpf 22

STATE OF MONTANA

RUNOFF OF 6/30/84 RESERVES WITH FUNDING AT PRESENT VALUE
OF FUTURE EXPECTED PAYMENTS

Property Damage and Bodily Injury Claims

1985 1986 1987 1988 1989 1990 1991

Reginning reserves l6,110.8 11,793.0 8,213.6 5,352.4 3,029.2 1,412.1 357.5
Less pavments 5,653.0 4,537.2 3,511.2 2,725.4 1,830.7 1,140.2 374.8
Plus interest incamne 1,335.2 957.8 650.0 402.2 213.6 85.6 17.3

Ending reserves 11,793.0 8&,213.6 5,352.4 3,029.2 1,412.1 357.5 0

1. Amounts are in thousands of dollars.

2 Accident year erds June 30.

3. Beginning reserves (1985) are as of June 30, 1984.
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Bxaible 7

STATE OF MONTANA
ESTIMATED VARIARILITY AROUND EXPECTED RESERVES

Property Damage and Bodily Injury Claims

Probability that Actual

Should Not
Exceed Indicated Total Indicated Total

(1) (2)
.99 $26.69 million
.95 ) 24.45
.90 23.30
.75 21.50
.50 19.64

Average $19.77 million

Note:

1. These varlablllty estimates were developed using a Coopers &
Lybrand ‘s model.
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SENATE JUDICIARY

EXHIBIT NO
DAT o db- :
BILL NO. S8 ap Bxibit g

STATE OF MONTANA
Number of Reported Claims
Property Damage Claims

Accident Months of Development
Year 12 24 36 48 60 72
1978 39 10 4 4 2 .
1979 43 11 2 1 1
1980 60 8 4 3
1981 30 12 5 2
1982 24 12 4
1983 32 9
1984 64

Note:
1.

Accident year ends June 30.

SENATE JUDICIARY COMMITTEE
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Exhibit g

STATE OF MONTANA
Cumulative Reported Claims
Property Damage Claims

Accident Months of Development :
Year ‘ 12 24 36 48 60 72 84
1978 39 49 53 57 59 59 59
1979 43 54 56 57 58 58
1980 60 68 72 - 75 75
1981 30 42 47 49
1982 24 36 40
1983 32 41 N
1984 64

Note:

1. Accident year ends June 30.

SENATE JUDICIARY COMMITTEE
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-
A g
[ ]
. Accident Months of Development
w Year 12 24 36
1978 1.256 1.082 1.075
- 1979 1,256 1.037 1.018
1980 1.133 1.059 1.042
1981 1.400 1.119 1.043
1982 1.500 1.111
W 1983 1.281
1984
w Average 1.304 1.082 1.044
Weighted
o Pverage 1.331 1.091 1.041
3 Year
. Average 1.394 1.096 1.034
-
Linear Trend
Slope 0.032 0.014 -0.007
“ntercept 1.192 1.039 1.063
g2 0.220 0.416 0.167
Projected 1.417 1.124 1.026
W pxponential Curve
Slope & 2.436 1.307 -0.699
- Intercept 1.194 1.040 1.063
w R2 0.214 0.411 0.161
Projected 1.413 1.124 1.026
u Selected 1.200 1.090 1.040
o
Note:
G

Reported Claim Development
Property Damage Claims

STATE OF MONTANA

48
1.035
1.018
1.000

1.018

1.012

1.018

-0.018
1.053
1.000
0.982

-1.710
1.053
1.000
0.983

1.015

Exhibit 10
SENATE JUDICIARY
EXHIBIT NO
DA - -
BILLNO.___ D8 K2
60 72 84

1.000 1.000
1.000

1.000 1.000

1.000 1.000

1.000 1.000

0.000
1.000
0.000
1.000

0.000
1.000
0.000
1.000

1.005 1.000 1.000

1. Accident year ends June 30.

SENATE JUDICIARY COMMITTEE
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Size-of-
Loss
Category
$ 0
1-1,000
1,001-5,000
5,001-10,000
10,001-25,000
25,001-50,000
50,001+
Total

Average

Note:

STATE OF MONTANA

ESTIMATED SIZE-OF-LOSS DISTRIBUTION
FOR ACCIDENT YEAR 1979

Property Damage Claims

Estimated
Percentage
(1)

66.5%

18.0
7.5
2.0
2.0
1.5
2.5

100.0%

Exhibit 13

Estimated
Average Loss

(2)

$ 0
300
2,600
6,700
14,500
32,500
160,000

$ 5,161

1. The distribution was estimated using the reported
distributions for accident years 1977-1978 through
1980-1981, estimated development factors and data
from other sources.
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SENATE JUDICIA

EXHIBIT NO '
DATE_____@.:M L

"o e @ 22 Exhibit 14
BiLL

STATE OF MONTANA
ESTIMATED ULTIMATE LOSS BASED ON SIZE-OF-LOSS DISTRIBUTION

Property Damage Claims

Estimated Estimated
Ultimate Ultimate
Accident Estimated Number of Loss
Year Average Loss Claims (1)x(2)
(1) (2) (3)
1977-1978 $4,413 ' 59 $260,367
1978-1979 - 4,899 58 284,142
1979-1980 5,437 75 407,775
1980-1981 6,035 50 301,750
1981-1982 6,699 ' 42 281,358
1982-1983 7,436 47 349,492
1983-1984 8,254 89 A 734,606

Note:

1. The estimated average loss amounts in Column (1) were
developed from the accident year 1979 estimate on
Exhibit 11, trended an estimated 11% per annum.
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Exhibit 16
SENATE mmcu;y

STATE OF MONTANA EXHIBIT NO
Number of Reported Claims

Bodily Injury Claims DA
BILL No__Sﬁ_Q&__

Accident Months of Development

Year 12 24 36 48 60 72 84

1978 14 9 8 4 3

1979 9 9 1 9 4 2

1980 16 11 8 8

1981 9 6 5 9

1982 17 14 10

1383 22 18

1984 18
Note:

1. Accident year ends June 30.

. SENATE JUDICIARY COMMITTEE
EXHIBIT NO__2 2.
DATE. 03 28 Sb
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Accident
Year

Note:

. Exhibit 17

STATE OF MONTANA -
Cumulative Reported Claims -
Bodily Injury Claims

Months of Development

12 24 36 48 60 72 84

14 23 31 35 38 38 38
9 18 19 28 32 34

16 27 35 43 43
9 15 20 29

17 31 41

22 40

18

1. Accident year ends June 30.
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Exhibi

SENATE. JUDICIARY
STATE OF MONTANA . ‘!

Reported Claim Development EXHIBIT N0

Bodily Injury Claims DA - -
Accident Months of Development BILL NO. 8
Year 12 24 36 48 60 72 84
1978 1.643 1.348 1.129 1.086 1.000 1.000
1979 2,000 1.056 1.474 1.143 1.063
1980 1.688 1.296 1.229 1.000
1981 1.667 1.333 1.450
1982 1.824 1.323
1983 1.818
1984
Average 1.773 1.271 1.320 1.076 1.031 1.000
Weighted '
Average 1.781 1.286 1.356 1.062 1.042 1,000
1 Year
Average 1.818 1.323 1.450 1.000 1.063 1.000
Linear Trend ’
Slope 0.009 0.023 0.072 -0.043 0.063
Intercept 1.740 1.203 1.141 1.162 0.938
. R2 0.017 0.087 0.302 0.355 1.000
Projected 1.806 1.339 1.500 0.990 1.125
Exponential Curve
Slope % - 0.623 1.977 5.852 -4.029 6.250
Intercept 1.731 1.194 1.138 1.167 0.941
R2 0.024 0.091 0.321 0.373 1.000
Projected 1.808 1.343 1.513 0.990 1.129
Selected 1.775 1.320 1.340 1.060 1.030 1.010 1.010
Note:

1. Accident year ends June 30.
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Exhibit 19

¥ STATE OF MONTANA
Ultlmate Clalms Based on Reported Claim Development
o B Bodily Injury Claims

e

T Cumulative Selected Cumulative Ultimate
Accident Reported Development Development Claims
Year Claims Factor Factor (1)X(3)

(1) (2) (3) (4)

1978 38 1.010 1.010 38
1979 34 1.010 1.020 35
1980 43 1.030 1.051 45
1981 29 1.060 1.114 32
1982 41 1.340 1.492 61
1983 40 1.320 1.970 79
1984 18 1.775 3.497 63
Total 243 353

Note:

1. Accident year ends June 30.
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SENATE JUDICIARY
EXHIBIT NO ﬁ/

e 26-%6 _
state G Mmm”"s’w

REPORTED CLAIMS ARRANGED BY SIZE-OF-LOSS CATEGORY

Exhibit 20

Bodily Injury Claims

Size—of- Number of Claims
Io0ss Accident Year
Category 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-1984

S 0 18 15 17 9 20 15 8
1-1,000 3 2 4 4 5 5 3
1,001-2,500 5 0 2 2 2 3 0
2,501-5,0Nn0 2 5 4 1 1 4 3
5,001-10,000 1 2 7 3 2 3 0
10,001-25,000 3 4 2 2 3 4 1
25,001-50,000 5 3 3 2 1 1 2
50,001-100,000 1 1 1 3 5 5 0
100,001+ 0 2 3 3 2 0 Y
Total ®  0x  08 3 4 B
Size-of- Number of Claims as Ratio to Total
Loss Accident Year

Category 1977-1978 1978-1979 1979-1980 1980-1981 1981-1982 1982-1983 1983-1984

0 .47 .44 .40 .31 .49 .38 .44
1-1,000 .08 .06 .09 .14 .12 .12 .17
1,001-2,500 .13 .00 .04 .07 .05 .08 .00
2,501-5,000 .06 .15 .10 .03 .02 .10 17
5,001-10,000 .02 .06 .16 .11 .05 .07 .00
10,001-25,000 .08 .11 .05 .06 ‘ .07 .10 ‘ .05
25,001-50,000 .13 .09' .07 .07 .03 | .03 11
50,001-100,000 .03 .03 .02 .11 .12 .12 .00
loo,001+ 00  _.06 .07 10 .05 _.00  _.06
Total 2% 100 100 .00 100 b0 nciaptdimimee
Note: EXHIBIT NO—_Z* (

« . DATE 13 28 £&L
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Exhibit 21

STATE OF MONTANA

ESTIMATED SIZE-OF-LOSS DISTRIBUTION
FOR ACCIDENT YEAR 1979

Bodily Injury Claims

Size-of- Estimated
_ Loss Estimated Average
- Category Percentage Economic Cost
(1) ‘ (2)
$ 0 41.5% $ 0
1-1,000 10.0 300
1,001-5,000 13.0 2,800
5,001-10,000 8.0 6,900
10,001-25,000 8.0 15,000
25,001-50,000 8.0 34,000
50,001-100,000 5.0 70,000
100,001+ 6.5 290,000
Total 100.0% -
Average - ' $ 27,216

Note:

1. The distribution was estimated using the reported
distributions in accident years 1977-1978 through
1981-1982, estimated development factors and data
from other sources.
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SENATE JUDICIARY
EXHIBIT NO.____

Y ey

DAT - - Exhibit 22

” BILL NO.. SQ 23

STATE OF MONTANA
ESTIMATED ULTIMATE ECONOMIC LOSS BASED ON SIZE-OF-LOSS DISTRIBUTION

Bodily Injury Claims

Estimated
Estimated Ultimate
Estimated Ultimate Economic
Accident Average Number of Loss
Year Economic Loss Claims (1Yx(2)
(1) ' (2) (3)
1977-1978 $22,653 38 $ 860,814
1978-1979 25,598 35 895,930
1979-1980 28,936 45 1,302,120
1980-1981 32,698 32 1,046,336
o’ 1981-1982 36,948 61 2,253,828
1982-1983 41,752 79 3,298,408
1983-1984 47,179 63 2,972,277

Note:

1. The estimated average loss amounts in Column (1) were
developed from the accident year 1979 estimate on
Exhibit 17 trended an estimated 13% per annum,
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Rep. Bardanouve explains bill work

Rep. Francis

coucerning the problem of Hability
limitations for public governmental

-} bodies which was ruled unconstitu-

tional by the Montana Supreme
Court recently,

—s Rep. Bardanouve has been active in

laying groundwork for a constitu-
tional amendment this November,

which must receive approval from
the special session of the Montana
Legislature,

He has explained that process for
readers which we feel has been done
clearly and concisely. Here is his

report:

It might be of interest to
understand how legislation is
formed.

" A legisiative bfll isn’t found full

blown under a cabbage leaf or a.

toadstool. Quite often, on serious
bills, a great deal of pre-planning
and leg work has to be undertaken
before you have a drafted bill that
will receive strong support.

This process has been going on for
unqnqow months in regards to the
% limitation of liability for
public governmental bodies. The
recent State Supreme Court opinion

. down legislative imposed
limitations on liability claims came
at a most unfortunate time.
Insurance rates for several months,
across the nation, have been soaring
and in many states some companies
have completely withdrawn.

In December, even before the court

on, Michael Young, our very
able administrator of our state
insurance program, on his retire-
ment, wrote me a concerned report

Bardanouve
presented’ the following letter

on the potential heavy liability that
our state insurance fund faced.
Montana has been operating under a
partial self-insured and private
insurance coverage program.

Several years ago I was largely
responsible for creating the self
insured portion of our coverage
when I ‘‘borrowed” about three
million dollars from a temporary
surplug account for start up seed
money. This was done by a short
amendment to the principal appro-
priations bill. The self insured fund
is replenished each session by
appropriating money to the account
that would normally be paid.out to
insurance companles.

The program has been highly
successful — the $3,000,000 has been
paid back, the claims against the
state have been paid and, as of now,
there Is approximately $9,000,000
surplus in the account to pay future
settlements.

Shortly after the court opinion I
began contacting key people that are
involved in providing coverage for
public entities. First I contacted the
legal research staff of the Legisla-
tive Council on how to best solve the
problem.

Their advice was to amend either
one or two sections of our state
constitution. With this information I
contacted the principal concerned
parties; Mr. Erdman of the Montana
School Boards Association, Mr.
Hanson of the League of Cities and
Towns, Mr. Morris of the Montana
Assoclation of Counties and Mrs.
Feaver, director of the Department
of State Administration which

handles the state insurance pro-

gram. I strongly urged them to work
together and arrive at a common
consensus of opinion on the proposed
legislation so as to avoid conflicting
and often self defeating approaches.

In the meantime I contacted
Governor Schwinden urging him to
include the liability issue in the
special session. At that time there
was doubt that the governor would
expand the session to include this
issue.

Later all parties met with the
governor and his chief legal counsel,
Mrs. Jamison, and at my suggestion
the legal staff of the Legislative
Council met with the group. The
Legislative Council staff never
meets with the governor’s office
staff but I felt it important that the
lawyers get their act together to
avoid any hassles on legal proce-
dures. :

Later all parties agreed to a
common approach after another
meeting with the governor's staff. A
constitutional amendment has been
drawn up for presentation to the
session. I have contacted the able

Senator Mazurek for his expert
support In the Senate. You never
want to forget the opposite
legislative body or you may end up
dead!

The amendment, if passed, will go

" to the voters this November for

oE::. mﬂe_dﬁ__ o....&oa:c:.zm:n
passed by the electorate, then the
1987 legislative session can set the
liability limits at whatever level
they deem proper for public bodies.

The private sector now wants to
“piggy back™ their approach to
limitation of liability onto this
proposal. This is not all bad but it
would amend a different section of
the constitution and it would leave
hanging in the constitution a
sentence which might cause mis-
chief in future years. The court in
the past has made note of this
sentence but has not ruled directly
on it. Some future court may make a
ruling on it.

I hope this review hasn’t been too
long. It is only written so that
citizens can understand a little
better the pre-legisiative process.

C4

43.-8-86
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ROLL CALL VOTE

SENATE COMMITTEE JUDICIARY

Date March 28, 1986 Bill No. HB 7 Time 1:39 P.M.
NAME ] YES NO
Senator Chet Blaylock X
Senator Bob Brown X
Senator Bruce D. Crippen : X
Senator Jack Galt X
Senator R. J. "Dick" Pinsoneault ’ X
Senator James Shaw X
Senator Thomas E. Towe ‘ X
Senator William P. Yellowtail, Jr. X
Vice Chairman .
Senator M, K. "Kermit" Danijels X
Chairman
Senator Joe Mazurek X
-Aggie Hamilton Senator Joe Mazurek

Secretary Chairman

Motion: Senator Blaylock's motion that HB 7 BE CONCURRED IN

AS AMENDED. The motion carried 6-4.




March 26, 1986

HELLGATE ELEMENTARY SCHOOL pon wataron

DISTRICT NO. 4 SENATE JUDICIARY
2385 FLYNN LANE EXHIBIT NO. % (
MISSOULA, MONTANA 59802 DATE__ & — Kb — F
Established in 1869 BILL o DB A2
K-5th  PRINCIPAL 721-2160 SUPERINTENDENT 728-5626
6th-8th PRINCIPAL 549-6109 BUSINESS OFFICE 728-5626

March 26, 1986

Representative Thomas E. Hannah
Central Station
Helena, Montana 59620

Dear Representative Hannah:
T

Realizing the time was short today for the hearing on House Bill &%, I felt

a need to express my views in writing for future consideration. I expressed

that the 700 some odd administrators belonging to the School Administrators

of Montana whole-~heartedly support HB 5. I would like to add a couple comments

that might better express our viewpoint. As chairman of the legislative com-

mittee of this group, our committee met and relayed some of the following con-

cerns regarding entering the debate on liability limitations for public agencies.

First and foremost, was that we did not want to misread that they were not
responsible for their actions. We wanted to make sure that we had some way to :
be responsible in protecting our district taxpayers from excessive suits that (
may jeopardize the stability of the school district.

We want to be responsible to those that are in need of some kind of compensation
for mishaps that would arise, but we feel that this compensation needs to be just;
and the only way to have this just is to have it reviewed by the legislature frow
time to time and the limits adjusted to fit the needs of the times.

In being responsible to the taxpayers in our district, we feel that we need to
have some kind of limitation that can be set and then we in turn can secure
proper ‘insurance to protect the district from excessive financial loss. We feel
that once the legislature in their wisdom sets the limit, we will be able to finad
the proper coverage to protect the taxpayers in our district.

We do not want to debate public and private limitations as a collective item. The
reason being that presently we are excluded from some things that the private

sector are not. We think it would only be confusing the issue to put them on the
same referendum. We fully support HB 5 in setting up a separate referendum for une
publiz to make a decision if they want to limit their exposure through their publiic
agencies which they in turn support with their tax dollars. We also feel the legis~
lature is the forum to determine those limits and review those limits as needed.

We realize the tremendous task and the support for both sides of this issue. Thank
you for your time at your committee hearing and for reviewing this followup letter

to further express our support of House Bill #5.

9 (
D R. Waldro

onal
Legislative Chairman of

Over One Century of Gualily Education
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SENATE JUDICIARY
EXHIBIT NO 4
oate._ o ~ A6 — A

v
GOVERNOR'S COUNCTIL ON ECONOMIC DEVEUﬂENENEmmtzfgwm%ZE%:L___
INSURANCE SUBCOMMITTEE

March 24, 1986

MEMORANDUM

TO: Judiciary Committee
Montana House of Representatives

FROM: Kay Foster, Chairperson

RE: Referenda on Private and Public Liability Caps

L
The Insurance Subcommittee of the Governor's Council on Economic
Development has held extensive deliberative sessions and has heard a
great deal of informed testimony on the crisis related to liability
insurance in Montana. While we are not yet in the final stages of
preparing specific recommendations on this complex problem, we have
arrived at some preliminary conclusions regarding the issues of public
and private liability caps.

The subcommittee recommends that referenda on giving the Legislature
authority to enact both private and public caps be placed before the
voters. However, the subcommittee also recommends that the issues be
presented as separate referenda items.

These conclusions were reached after hearing the viewpoints of defense
and plaintiffs' attornmeys, the Montana Trial Lawyers Associations,
representatives of the insurance industry, and representatives of the
Insurance Commissioner and the Office of the Governor.

Because the insurance crisis is causing such widespread damage to the
operations of public and private entities statewide, the legislature
must have before it the best range of possible solutions to bring the
situation under control. The authority to enact liability caps may
prove to be a vital tool in the control process.

Keeping public and private caps separate in presenting referenda to the
electorate will allow the clearest presentation of the issues without
the cloud of additional legal problems. Sufficient testimony was
received to convince the subcommitteec that the issues are so inherently
different in terms of passing constitutional muster that combining them
in one referendum is not advisable,

Please accept this as the subcommittee's formal testimony as part of the
legislative process during this special session. Feel free to contact
me through the Department of Commerce if we can provide further
information. ‘



2950 Harrison

Butte, Montana

59701

Telephone: 4068-494.5535

March 25, 1986

Montana State Legislature
Helena, MT 59601

The insurance liabillity problem has reached crisls
proportions for Butte businesses, as well as, the
non-profit organizatlions in our community. - “*

The business liability premimums are soaring. Some
businesses are unable to obtain coverage at any price
and must go without or close their business. State-
wide, this includes hospitals, restaurants, trucking
companies, day-care centers and financial Instlitutions,
just to name a few.

Figures released on an insurance liability survey of
buslness people and professionals by the U.S. Chamber
of Commerce show 60.3% had difficulty obtaining affordable
general liability insurance. 40.7% said that product
liability insurance presented problems and 13.2% sald

' the same of professional llability insurance. More than
14% were unable to obtaln the type of coverage they needed.
51.3% reported preminum increases of more than 100% wlth
almost 10% stating thelr increase was over 5003%.

We understand the causes of the problem are very complex
and urge the Montana State Legislature address the
conditions in Montana and take a course of action to
improve conditions for the private business sector.

Sincerely,

lA‘fLﬂu;jd-£39~uh%J

LaDene H., Bowen
Executive Director
BUTTE SILVER BOW CHAMBER OF COMMERCE

Ihb

Historic Butte

Fascinating . Spirited . Resourceful -0



‘THOMPSON DISTRIBUTING, INCogenare JubICIA

RY
Phone 723-6628 %7/
845 So. Wyoming EXHIBIT NO.

Butte, Montana 58701 DATE_ é — ‘jé —_ yié
BiL no.__ 28 - 9.2

March 25, 1986

Montana State legislature
Helena, Montana 59401

To Yhom It May Concern:

’
o

I would like to respectfully submit that the current liabhility crisis in the
small business community is at a crisis progortion. We have recently been able
to get our insurance placed but at a cost of twice what it cost in 1985. We
were cancelled from Home Insurance at the end of the policy in March. We had

been with them for % years with no claims.

The over 211 effect of such adverse insurance problems has been such that in-
stead of expanding with one new job this year I have pulled back and will not
£i11 that position. The money available for jots *25 een taken in the form
of insurance payments,

Respectfully yours,

Lo L? \J -\\(,._\

James E, Thompson
President

JET/all

ADOLPH COORS CO.~ANHEUSER-BUSCH, INC.

- AMERICAS HNE LGH! BEER



I urge you to examine this issue carefully during your special session.
Insurance campanies must meet their expenses and obligations and, in the long
run, be profitable. However, the principal of fairness must also be applied.
Their costs and profits must also be examined to insure that the policy ~
holders are not receiving the brunt of the insurance industry's current

problems., :

Thank you for your consideration of this important issue and for your
service to our great state of Montana.

Sincerely yours,

Philip A. Grimm
Executive Diryctor



IVOACH AND OMII'H A/ ISTRIBU L UL 4 Ive.

: WHOLESALE .
CIGARS, TOBACCOS, CONFECTIONERY & BAR SUPPLIES
Phone 563-2041 —_— Anaconda, Montana WTE JUDICIARY, -
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March 25, 1986

Montana Legislative Special Session

Gary Marbut ,
Montana Chamber of Commerce '

" P. 0. Box 1730

Helena, Montana 59624 VR

Dear Gary,

We have been effected by the current liability
crisis dramatically. An example is the increase in
insurance premiums.

I am very concerned about our business with -the
liability crisis at hand. If it were to continue we
would not be able to expand our business due to the
cost of liability insurance. We could not afford new
vehicles or additional inventories. We have increased
our deductables, to date as a method of controlling
current premiums. I have thought in the past that
insurance premiums were too high but now I know we
cannot survive in business with anymore insurance
premium increases. We are counting on you, personally -
sO as we may continue in business.

Best ?;;%;;;,

é>sée Markovich

e

R O mm 2
b T > - TUBORG GOLD




BERT MOONEY AIRPORT AUTHORITY

MEMBERS: SECRETARY-MANAGER:

Thomas C. Brophy Angelo Pstroni

Dave Brown

Wililiam Evans

Keith P. Johnson AIRPORT ATTORNEY:

Shag Millar ’ Lawrence G. Stimatz
BUTTE, MONTANA 58701

Phone 406-484-3771

March 25, 1986

Montana State Legislature
Montana Capitol
Helena, MT 59601

Dear Legislators: VR

The Bert Mooney Airport Authority has over the years carried 6 million
dollars of liability at a cost of $4,400.00 per year. Last year the
premium was raised to $9,500.00 and the same coverage for this year
was increased to $27,500.00.

The airport increased the insurance budget to $14,000.00 to cover
anticipated increases for 1986, but the quote for the coverage increased
$13,500.00 more than was budgeted. This increased amount is more than
the total repair and maintenance amount budgeted for the airport.

A survey of the past 5 years, losses at the airport revealed three slip
and falls being reported. Two of the incidents had no claims turned in

and the third resulted in a $94.00 claim,
Sincere efforts must be made to correct this imequity.

Yours truly,

. BERT MOONEY AIRPORT AUTHORITY

By: @da gﬂ

Angelo Petroni
Airport Manager

AP/1d

«EFpe ARTCRAFT BUTTE



BUTTE FAMILY YMCA

405 WEST PARK ST.
BUTTE, MONTANA 59701

Telephone (406) 782-1266

SENATE JUDICIARY
March 25, 1986 EXHIBIT NO ‘3// —_—
Montana House of Representatives BiLL NO S ég 2%:51

State Capital Building
Helena, Montana

Honorable Representatives,

o,

I am writing to you about the current crisis in our state and country
created by drastically escalating insurance premiums. These unprecedented
increases in insurance rates are affecting non profit organizations just as
severely as our business and governmental counterparts. Insurance premiums
have always been a major cost to any of us who operate recreational programs
and facilities. However, increases like we have experienced within the past
year make it increasingly difficult to provide needed programs and properly
manage our facilities. At a time when increasing demands are being placed on
the private sector to provide social and recreational services, more, not
less,financial resources are needed to meet these needs. Diverting funds from
programs and services to pay unreasonably priced insurance policies is not in
the best interest of the general public, particularily those without the
financial means to provide for all of their own necessities.

The insurance premiums for property and liability insurance at our YMCA
increased three hundred percent (300%] in 1985. Our insurance broker tells us
to expect continued increases during the caming years. Other YM(As in our
state are experiencing similar escalations in their insurance costs. Because
of our limited financial resources, we cannot individually "self-insure" like
many large businesses and municipalities have done. And it would be
unconscionable to try to operate without proper insurance protection. We are
looking at the possibility of joining with YM(As and related agencies
throughout the country in some type of group self-insurance program. However,
because we are all locally governed and financially autonomous, this will be a
difficult and time consuming task. And, I am not sure if collectively we have
the financial resources to provide adequate protection for our organizations
and potential injured parties. In any event, for the foreseeable future, we
must pay the increasing premiums. We can and must pass some of these costs on
to our constituents. We can also ask our supporters to increase their
charitable giving. Undoubtedly, we will also have to reduce services and defer
less immediate expenses to meet our insurance obligations. In the long run,
the insurance companies will probably lose our business and the public will

have sufferred needlessly.

MEMORIALS, ENDOW.MENTS. BEQUESTS AND OTHER FINANCIAL GIFTS

ARE TAX DEDUCTABLE AND GREATLY APPRECIATED BY THIS ASSOCIATION



4655 Harrison Avenue South ¢ Butte, Montana 59701 ¢ Telephone 406/494-6666
[ 28 . . L 3 -
March 25, 1986

md

The Montana Legislaturet
Capitol Hill Station '
Helena, Montana

Dear Sirs:

The Copper King Inn, located in Butte, Montana, has a business -volume of
more than $3,000,000 and employs 125 people year-round. The Copper

King Inn is a service business which offers lodging, food and liquor
service. :

Our annual insurance renewal date is in May for our property and liability
coverage, and our workers' compensation policy renews in December. 1In

the past year, we were cancelled by our property and liability carrier

and our workers' compensation carrier. A considerable effort was necessary
to locate a carrier. OQur property and liability policy doubled with the
new carrier. 1In an effort to control costs, we found it necessary to
reduce our umbrella policy by two-thirds.

In December our workers' compensation carrier cancelled, and we were able
to locate a second carrier with our increase estimated at 15 percent.

At this time, we are approaching our renewal date. There is a dgreat deal

of uncertainty as to whether we can find a carrier and coverage at the

level we require. OQur insurance broker has prepared us for a stiff increase
in our umbrella policy and is finding more companies which, because of the
recent Supreme Court decision, no longer wish to write a liquor liability

policy.

The uncertainty of recent changes in the insurance market has made it
difficult to make future plans. We are particularly concerned with the
effect of recent court decisions on our liquor liability.

We hope the Legislature will take steps to make our insurance market
more manageable.

'ncerely.yours,

Douglas G. Smith .
General Manager
DGS/blf

MONTANA'S FINEST MOTEL AND LARGEST CONVENTION FACILITY

For Reservations Call Toll Free 1-800-5648-6008 * In Montana Call 1-800-332-8600
(Best Western Toll Free 1-800-628-1234)



PLUMBING, HEATING end b

PLUMBING  L—J BUTTE,MONT. PH.782.5404 782.2929

VENTILATING CONTRACTOR—  FIXTURIS — 1718 HARRISON AVENUE
’ GARY QUAM
ENGINEERING _“ TE M 4/
EXWIBIT NO.

Montana State Legislators
Helena, Montana

Gentlemen:

oL wo__ B3 2L

March 25, 1986

At this time I would like to request that some action be taken during the next
Legislature session in regards to the rising Liability insurynce costs,

We are a small business concern, incorporated in the State of Montana, employing
between 15 to 30 people on an annual basis, depending on work load,

The rising cost of Liability insurance has definitely wacrked a hardship on small
business's in the surrounding area, causing some to cease operations as increased
costs cannot be passed on to the public at this particular time,

Hoping some action will be taken on this request, I remain,

GQ:bm

Respectfully yours,

WALSH PLUMBING & HEATING

Gary (dam
President
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(406) 782-5315 Or 782-5338

@MémsﬂﬂgANSFER & STORAGE, Inc.
| ez 750 Utah
ANBUTTE MONTANA 59701

March 25, 1986

Montana State Legislature
Helena, Montana 59601

Dear Legislators:

During the past two years we have been insured through the Home Insurance
Company of Manchester, New Hampshire. We have had both our warehouseman
and trucking policy through this firm. During the past two years we
have been faced with 40% increases yearly. OQur basic premium that
we pay each year is over $15,000.00 and because of the difficulty people
in our line of business iiave been experiencing we are hesitant to even
file a claim with our insurance company for fear of cancellatin or
non-renewal. Last week we had notification that our insurance policies
will not be renewed and have had to search for other carriers who would
be interested in insuring us.

When we received notification of non-renewal I immediately contacted
our insurance company to find out why we had received notice and was
informed that Home Insurance Company was no longer writing that type
of coverage, trucking insurance. My only question to him was that
for the past two years we have paid premiums in excess of $30,000.00
and have had no claims other than one in 1984 for $1100.00 and at that
rate I do not believe we are a bad risk.

If I, and others like myself were financially able to hold enough funds
in reserve for insurance purposes we would not have these problems
but unfortuantely we are at the insurance company's mercy, without
them we can not operate. By law we are required to have insurance and with
out this insurance we will be out of business.

K AGENT FOR northAmerican:vAN LINES




VOCATIONAL
EVALUATION

WORK
ADJUSTMENT

FOOD
SERVICE
TRAINING

SHELTERED
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Montana State Legislature

Our agency provides services to handicapped men aad women of
South Western Montana. Briefly, the programs of service include
vocational, habilitation, diagnostic, and residential. 1In order to
provide these services our agency_ receives funds from the State of
Montana, Social and Rehabilitative Services. One of the conditiouns
for receiving these funds is that we maintain $1,000,000.00 in general
liability coverage. During 1985 we paid approximately $8,000.00 for
our total insurance package, including the million dollar liability
policy. For our present premium year, 1986, our coverage will cost
$22,000.00, however we can only get $300,000.00 in general liability

coverage.

Our program is obviously effected in two serious ways, l. We
do not have the required amount of coverage and 2. the increased
premiums puts serious restrictions on other areas of our programs.
We have had to get a loan to pay the premiums over a nine month period
and also we have had to rebudget in other areas of our contract with

the State.

I have attached a list of the insurance companies our broker
has tried to get coverage from and failed, it should be noted that
we have been fortunate not to have ever had a claim.

™ 2
-1 .
Robert T, Kissell

Executive Director
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Rep. Miles agreed with Rep. Krueger's statements in saying that
she disagreed with the language of this bill in that the

bill's intent 1s to restrict the duration of economic assist-
ance. Rep. Addy said that the supreme court, in striking down
the limited general assistance law passed through this legis-
lature last year did so on the question of a rationale basis.
We can do by legislation anything that has a rationale re-
lationship and furthermore consider the resources of the state
in determining what is a necessary level of services. All

the supreme court said by its previous ruling was "don t

act irraticnally -- don't act arbitrarily." L,
The question was called on the motion to pass as amended,
and it CARRIED 10-8.

ACTION AND DISCUSSION ON HB 7: Rep. Addy moved that HB 7
DO PASS. The motion was seconded by Rep. Rapp-Svrcek. 1In
response to a question asked by Rep. Miles, Brenda Desmond,
staff attorney, stated there used to be some gquestion as to
whether or not a constitutional amendment could simply re-
vive a law that had been declared unconstitutional. She
said that she agrees with Mona Jamison's statement on Wed-
nesday that this would not revive the old law. Ms. Desmond
said that if this is a concern, one way of dealing with it
is to move the date to January of 1987 which would clearly
leave the existing law in place until that time. Rep.
Krueger feels if we put in a delayed effective, we make it at
the conclusion of the 1987 session which would allow us

at least to have full hearings on it.

It was Rep. Miles' concern that local governments will be
left in a real gquandry for a couple of months as far as
their liability insurance. She moved to amend the effective
date to July 1, 1987. Rep. Gould made a substitute motion
to TABLE HB 7 for the purpcses of allowing Ms. Desmond to
look into the effective date question. He also wished to
listen to the testimony on HB 17 and make a comparison of

it with this bill. The motion was seconded by Rep. O'Hara
and FAILED due to a tie vote. (See roll call vote.) Rep.
Miles withdrew her motion to amend the effective date.

In further response to Rep. Miles' question, Ms. Desmond
said because subsection 1 is written in the positive,
e.g. "the limits of civil liability shall be as provided
by law by a 2/3 vote of each house of the legislature,"
Ms. Desmond believes that this means if the legislature
has not established limits that there aren't any. She
thinks that subsection 2 needs to be read in view of and
together with subsection 1 of the bill.
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Rep. Spaeth feels that this area of insurance for local
entitites is not going to be solved by going back in and
placing limits. He feels that there are other areas the
legislature needs to loock at. All the local entities want
this type of legislation, and he thinks it is constitutional
integrity.

The question was called on Rep. Addy's motion, and it
CARRIED 14-4. (See roll call vote.)

ADJOURNMENT: There being no further business, Chairman
Hannah adjourned the meeting at 10:00 a.m. e

mw

REP. TOM HANNAH, Chairman
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MR. PRESIDENT
‘We, your committee on............o.oceeeninis JTISICIm .....................................................................................
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first reading copy ﬁhita
coior
IRIFSTATE PUBLIC LiAﬁILI?f LIATTS
SEMATE 3ILL a2

Respectfully report as foilows: That

I8 AMENDED AS FOLILOWS:

1. 2izile, line 7

3trike:
insert:

"FOR RETROACTIVE"
% a:‘“

2. Pitle, line 7%

Following: *APPLICABILITY”
Insext: 7TDATR®

Pollowing: “TEFFECTIVE DATE®

Ingert: TAND A TERMINATION DATEY

3. Page 3, line 12

3trike: “3380,000"

Insert: “$300,3007

3trxike: 7317

Insert: *31i.3"

4, Page 4, line 7

Strike: T“ragfroactively, wvithin zhe meaning of 1-2-139,7°
3. Page 4, lines 3 and 2

3trikes *July 1, 1977*°

Insert: “the affective date 27 zhiz act”

5. 2age 4, line 153

Following: “date”

Iagart: “-—tarmination Jate*

OECEREX

DHXXLATI
o

{continued)

.................................................................................................. No.................

Zhairman.
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Jenata 38il1l 2
Paqge 2 of 2

7. 2age 4, line 15
Poliowing: “approwval.”
Insert: “Seciions 1 and 2 of this act

AND AS AMEWDED

D0 PASS

tarminate on Junea 33, 1287.°

SESATOR JOSEPE MAZURER, CTIALIMAN
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