MONTANA STATE SENATE
JUDICIARY COMMITTEE
MINUTES OF THE MEETING

June 20, 1986

The first meeting of the Senate Judiciary committee
for the 49th Legislature, Third Special Session was
called to order at 10:15 A.M. on June 20, 1986, by
Chairman Joe Mazurek in Room 325 of the Capitol
Building.

ROLL CALL: All committee members were present with
the exception of Senator Blaylock.

CONSIDERATION OF SB 7: Senator Van Valkenburg, Senate
District 30, presented this bill to the committee at

the request of the Budget Office to address a funding
shortfall that has occurred as the result of a bill that
came before the Judiciary Committee last session. That
bill provided a revenue source for county attorney
salaries and longevity pay for counties by the imposi-
tion and collection of a surcharge in all criminal cases.
A shortfall of nearly $600,000 resulted in what the state
thought was going to be collected. Given the magnitude
of this deficit he feels it is appropriate that the
legislature go back, look at this issue and attempt to
avoid another $600,000 shortfall. He feels the concept
of providing greater support for the prosecuting attorneys
is a valid one that the legislature should not abandon.
The previous bill raised the pay of part-time county
attorneys, with the state contributing a portion. In
addition the bill provided the state would pay half the
salary of up to two deputy county attorneys. The bill
today would leave those provisions in place, however,

the state would be relieved of the obligation of paying
for 1/2 of the salary of up to two deputy county attorneys.
The method by which the county would pay the longevity
portion would be to leave the surcharge in place and allow
that to be collected and retained by the county for the
payment of county attorneys and local elected officials
to see that fee is collected and further will make sure
that those who do collect it will get the benefit of it.
He furnished the committee with a review of the county
collection of the $10 surcharge from persons convicted

of criminal offenses or from those who forfeit bond or
bail which was prepared by the Legislative Auditor's
office. See attached Exhibit 1. He also made reference
to amendments that were furnished to the committee, see
attached Exhibit 2, and advised that the amendments

would be fine as far as he is concerned.

PROPONENTS: David Hunter, Director, Budget and Program
Planning, gave testimony in support of this bill. He
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referred to a table furnished to committee members en-
titled County Collections Authorized by SB 116 to Fund
Deputy County Attorneys Salaries and asked committee
members to note the revenue that has been received.
See attached Exhibit 3. He said what we are proposing
is a solution to the revenue problem in FY87. He feels
that we should look at solving the revenue problem by
allowing counties to keep the revenue at their county
and to use it for the purpose that the law provided.
This will provide an incentive for those counties to
collect the money.

John Northey, Legislative Auditor's Office, is in favor
of this bill and the amendments furnished to the
committee.

OPPONENTS: Gordon Morris, Executive Director, Montana
Association of Counties, gave testimony in opposition to
this bill. In the parent bill, SB 116, we took the position
that the bill represented an intrusion in local government
affairs and that we have been opposed to in principal. As
far as what is being proposed by SB 7, as it relates to

SB 116, our concern is that the county salaries were in-
creased and that we will be required to pick up the added
burden of that increased salary with SB 7. Senate Bill 116
attached a longevity provision for county attorneys and we
opposed that and continue to oppose that at this time. They
feel that the longevity provision should be stricken. We
are not opposed to the responsibility of the funding coming
back to the counties. It is a rightful local government
responsibility. They have not had an opportunity to fully
review the amendments presented today and therefore cannot
comment on those amendments. They would like the bill
amended to provide on page 4, lines 16, 17 and 18, to

allow "the money for the payment of salaries of its deputy
county attorneys and for the pavment of other salaries.”
They prefer the "and" instead of the "either/or" situation.
He commented that if we do end up with more money we would
at least have the option to fund other salaries.

Senator Aklestad, Senate District 6, gave testimony in
opposition to this bill. He was the sponsor of SB 116 in

the last session. The bill was to set up a mechanism where
we could retain more qualified deputy county attorneys. He
understands the problem with the shortfall in the budget.

He does not like the obligation falling back on the counties.
He feels at this time it would be a burden on the counties.
He can see that the counties do not have the potential to
collect -and there could still be a shortfall in some counties
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and in other counties there would be plenty of money to
pay the deputy county attorneys. The original intent
was to see that we retained deputy county attorneys in
all counties across the state and that bill was the
mechanism to obtain that objective.

QUESTIONS FROM COMMITTEE MEMBERS: Senator Towe asked
Senator Van Valkenburg why the money is not being
collected.

Senator Van Valkenburg said the law went into effect

July 1 and the Montana Magistrate Association brought a
lawsuit shortly after that time and because that was

going on the counties didn't collect the surcharge al-
though there was no injunction to stop them from collecting.
Judge Honzel dismissed that lawsuit and no other party came
forward to challenge the constitutionality of the legisla-
tion. As you can see from the chart furnished by Mr.
Hunter, some of the counties are making a real effort to
collect the money and others have made no effort at all.

Senator Towe asked if he thought it was this law suit that
was the problem.

Senator Van Valkenburg said he would speculate that is the
case but would have no basis for that speculation.

Senator Mazurek asked Gordon Morris if his concern was
that the revenue generated in some of the counties
would not be enough to pay the salaries.

Mr. Morris said he does not think that is the backbone
of his concern. We are willing to accept the program
back without regard to the revenue that is projected to
be generated.

Senator Mazurek asked Senator Van Valkenburg if he had any
objection to the amendments proposed by Gordon Morris.

Senator Van Valkenburg said that the problem with his
amendment is that this surcharge is directed toward the
prosecution effort. He thinks that is what it was
meant to go toward.

Senator Mazurek said assuming the deputy county attorney
has funds in excess of the amount necessary to grant the
longevity increase to pay the salary, what then would the
money go for or where would you want it to go.

Senator Van Valkenburg said to the county attorney's
office.
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Gordon Morris does not see a problem with the wording

of his amendment. The language in the bill says initially
it would be to fund deputy county attorneys first and
foremost and if there is excess then it could be used

in other areas.

CLOSING STATEMENT: Senator Van Valkenburg said the rural
counties will get the benefit of the state's increased
contribution to part-time county attorneys salaries. The
state picked up an additional $130,000 in expenses when
they increased those salaries. The county can pick up
their portion by virtue of collections of the surcharge.
The purpose of the state government intrusion in this area
is to enhance the prosecution effort in this state. The
surcharge is to make sure we have the necessary funds to
pay the deputy county attorneys and county attorneys.

ACTION ON SB 7: Senator Towe made a motion that the amend-
ments (attached as Exhibit 2) presented to the committee
be adopted. The motion carried unanimously.

Senator Towe made a motion to amend SB 7 on page 4, lines
16, 17 and 138 as follows:

Following: "attorneys"

Strike: the remainder of line 16 through "attornevs,"
on line 17

Insert: "and"

Following: "salaries" on line 18

Insert: "in the office of the county attorney"

The motion carried with a vote of 7-2, Senator Galt and
Senator Shaw were opposed. Senator Blaylock was absent
from the hearing.

Senator Towe made a motion to move the bill as amended.
The motion carried with a vote of 7-2, Senator Galt and
Senator Shaw were opposed. Senator Blaylock was absent
from the hearing.

There being no further business_to come before the
committee, the meeting was adjourxned at 11:00 A.M.
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STATE OF MONTANA

®ffice of the Legislative Auditor

A

STATE CAPITOL
HELENA. MONTANA 59620
406/344-3122 DEPUTY LEGISLATIVE AUDITORS:

JAMES GILLETT
FINANCIAL-COMPLIANCE AUDITS

JIM PELLEGRINI
PERFORMANCE AUDITS

June 14, 1986 LEGAL COUNSEL:
SCOTT A. SEACAT y
LEGISLATIVE AUDITOR JOHN W. NORTHEY

Oly A0

Senator Judy Jacobson
330 Blacktail Canyon Road
Butte, MT 59701

Dear Senator Jacobson:

At your request, we have reviewed the county collection of the 3510
surcharge from persons convicted of criminal offenses or from those
who forfeit bond or bail.

The attached report summarizes our findings. Due to the fact that
this subject will be discussed during the special 1legislative
session, we have included specific recommendations.

Please feel free to call if you have any questions.

Sincerely,

cott A. Seacat
Legislative Auditor

SAS/ks3d
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LEGCISLATIVE REQUEST

COLLECTION OF SURCHARGCE FROM PERSONS

CONVICTED OF CRIMINAL OFFENSES OR

WHO FORFEIT BOND OR BAIL

(SECTION 46-18-236, MCA)

June, 1986

The State Treasurer's Office recorded $108,512 of collections from
the 56 counties for the period July 1, 1985 through April 30, 1986
from the surcharge on persons convicted of criminal offenses or
who forfeit bond or bail on criminal offenses. The revenue
estimate related to these collections was $826,434 for fiscal year
1985-86. These revenues are used to fund one-half of the salaries
of the county attorney and no more than two deputy county
attorneys. We estimate undercollections ranging from $624,184 to
$664,711 for fiscal year 1985-86.

This report outlines concerns and problems related to the adminis-
tration of this law. It also includes statistics relating to col-
lections and implementation of the law.
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INTRODUCTION

This report is the result of a legislative request to review the
collections made by courts of a surcharge, required by section
46-18-236, MCA, to persohs convicted of criminal offenses or upon
forfeiture of bond or bsil for criminal offenses. The objectives of

our work were to:

1. determine if the couris were imposing the surcharge;

(%]

determine if the amount of the surcharge collected by
the courts was proper; and

determine if collections of the surcharge due the state of
Montana were proper!y remitted.

[¥5)

Ye selected 19 counties based on number of court cases,
jocation, and whether the county had remitted collections on the
surcharge to the state of Montana as of April, 1986. We visited 39
justices of the peace and district court judges at each of these
counties. Our examination included a review of the justice of the
peace coilections and distribution journals and district court re-
cords to determine whether the surcharge was imposed on convic-
tions for the test month of February, 1986. We compared the
amount that was collected to what should have been collected based
on state law (see Tabie 2).

In addition, we contacted 54 of the remaining justices of the
peace and district court judges throughout the state toc determine
compliance with the state law establishing the surcharge. Total
contacts were 93 of 118 judges.

The following sections describe the background of the collec-
tion of this surcharge, findings of our work, and potential prob-

lems or questions that we found.

BACKGROUND

Section 46-18-236, MCA, enacted by Chapter 719, Laws of
1985, requires that, effective July 1, 1985, a surcharge be im-

posed by all municipal, justice, and district courts on defendants
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convicted of a criminal offense or upon forfeiture of bond or bail
for a criminal offense. The charge imposed is %10 in each mis-
demeanor case and the greater of $20 or 10 percent of the fine
levied in each felony case. If the defendant is unable to pay the
fine, the court must waive payment of the surcharge. The total of
the surcharge and any fine assessed may not exceed the maximum
fine authorized by law for the offense. The surcharge does not
apply to $5 speeding tickets because these violations are not
considered criminal offenses.

The justice and district courts must deposit the surcharges
collected with the county treasurer. The statute further states

that, on or before the 10th day of each month, the county treasurer

shall remit the surcharges collected to the state treasurer for
deposit to the state General Fund. Counties may retain up to
10 percent of the money coilected under this statute to cover the
costs of administering the statute. Cities may retain the charges
collected in municipal courts and use the money for salaries of the
city attorneys and their deputies.

As of April 30, 1986, $108,512 was recorded as revenue in
the state Ceneral Fund from these collections. The amount es-
timated to be collected for fiscal year 1985-86 was $826,434. This
estimate was prepared by the Department of Justice and was
included in a fiscal note from the Office of Budget and Program
Planning. The following table illustrates how much money was
remitted to the state by each county through April 1986.
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SCHEDULE OF SURCHARGE REMITTANCE BY COUNTY

TABLE 1

COUNTY COLLECTIONS - SURCHARGE

County

Beaverhead
Big Horn
Blaine
Broadwater
Carbon
Carter
Cascade
Chouteau
Custer
Daniels
Dawson
Deer Lodge
Fallon
Fergus
Flathead
Gallatin
Garfield
Glacier

Golden Valley

Granite

Hill
Jefferson
Judith Basin
Lake

Lewis and Clark

Liberty
Lincoln
¥Yadison

Source:

the

JULY 1, 1985 THROUGH APRIL 30, 1986

Total

$ -0-
7,600
2,484
3,591
-0-

45
11,619
-0-
4,941
171
9,588
2,160
-0-
4,914
4,014
-0-
324
2,421
603
225
5,303
855
-0-
162
1,485
468
11,160
-0-

collection reports

Countvy

McCone
Meagher
Mineral
Missoula
Musselshell
Park
Petroleun
Phillips
Pondera
Powder River
Powell
Prairie
Ravalli
Richland
Roosevelt
Rosebud
Sanders
Sheridan
Silver Bow
Stillwater
Sweet Grass
Teton
Toole
Treasure
Valley
Wheatland
Wibaux
Yellowstone
TOTAL

recorded on

Budgeting and Accounting System.

According to Chapter 719,

Laws of 1985,

288

$108,512

Compiled by the Office of the Legislative Auditor from

Statewide

these revenues are

used to fund one-half of the salaries of the county attorney and

no more than two deputy county attorneys.
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The Department of Justice projects that expenditures for
salaries of deputy county attorneys authorized by the 1985 Legisla-
ture will be $140,000 more than the appropriation for the biennium

and has requested a suppliemental appropriation.

COLLECTIONS

The Department of Justice estimated $826,434 of surcharge
collections during fiscal year 1985-86. As of April 1986, the state
has received $108,512. For February 1986, we computed the
amount the nineteen selected counties shouid have remitted. The
following table compares our computation of what should have been
remitted to the amount the county remitted to the state. For
consolidated city/county governments, surcharge collections by the
city judges are inciuded in the amount that should have been

remitted.

SENATE JUDICIARY
EXHIBIT NO. /

DATE_ 64 - 20-86&

aiLL NO.__ 5 8.- 7




TABLE 2

SCHEDULE OF WHAT SHOULD HAVE BEEN REMITTED
BY THE COUNTY TO WHAT WAS REMITTED TO THE STATE

- February 1986

Amount remitted Amount that should
Countv to the state have been remitted Difference
1 $ 225 ¢ 1,575 $ 1,350
2 310 630 320
3 -0- 594 594
4 -0- 207 207
5 -0- 243 243
6 ~0- 243 243
7 1,359 3,049 1,690
8 -0~ 2,079 2,079
9 423 684 261 B

10 423 342 (81)
11 -0~ 468 468
12 1,784 5,634 3,850
13 ~0- 432 ) 432
14 -0~ 531 531
15 -0- 846 846
16 300 522 222
17 378 720 342

18 423 423 -0-
19 -0- 153 153

Total $5,625 $19,375 $13,750

AAmounts to be remitted to the state for February surcharge but not
received by the state treasurer by March or April were not
included.

B
County Treasurer had mnot remitted the correct amount during
previous months, so the amount remitted is greater than the amount
that should have been remitted.

CThese amounts are 90 percent of the total we computed that the
counties should have collected. This allows for a county reten-
tion rate of 10 percent for administering the surcharge.

Source: Compiled by the Office of the Legislative Auditor

We utilized the information contained in Table 2 to estimate
the amount of revenue the state will have received as of June 30,
1986, and a projection of revenues for fiscal year. 1986-87. Our
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estimates were calculated using the following assumptions. The

projections are not statistically based.

1. We assumed the revenue estimate of $826,434 is a valid
estimate.

2. We assumed that February 1986 accounts for 1/12 of the
statewide criminal caseload; i.e., it is representative of
monthly caseload.

(9]
.

We assumed the selected counties represent a good
cross-section of the state. Large, medium, and small
counties were included in our sample.

4, The projection for fiscal year 1986-87 assumes 100 per-
cent compliance with the statute.

The following illustrates the results of our projections.

Revenues which will be received
by June 30, 1986 $161,723 to $202,250

Revenue estimated for fiscal year
1986-87 $685,263

Based on the f{iscal year 1985-86 revenue estimate and the
estimate of actual collections based on amounts collected through
April, the fiscal year 1985-86 undercollection ranges from $624,184
to $664,711. The undercollections are the resuit of the problems
in administering the law as discussed in the following sections.

ADMINISTRATION OF SECTION 46-18-236, MCA

The following sections discuss the information we compiled
through our discussions with the district judges, justices of the
peace. and the county treasurers we contacted.

Implementation

All judges did not collect the surcharge for convictions as of
July 1, 1985. The following table indicates the distribution of
when judges began assessing and collecting the surcharge. The
table includes only those courts contacted.
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TABLE 3

DISTRIBUTION OF IMPLEMENTATION DATES
CONCERNING COLLECTION OF FINE SURCHARGE

1985 1986
August- January- Not Not
July December March April May Implemented Determined
Justice of Peace 17 24 12 8 5 0 1
District Judges 4 3 3 2 2 7 5

Source: Compiled by the Office of the Legislative Auditor

The primary reason the surcharge was not implemented as of
July 1, 1985, in the justice courts is that the justices were waiting
for the outcome of a suit filed by the Magistrates' Association
claiming section 46-18-236, MCA, was unconstitutional. The suit
was dismissed December 11, 1985. The primary reason for non-
collection at the district courts is that the judges were unaware of
the statute. Other reasons given include no official notification;
confusion as to how to implement the law; the need for lead time to
establish procedures; and the need for notification from the county

attorneys prior to assessment.

Waivers

The statute under discussion allows waiver of the surcharge
if the defendant is unable to pay. District courts waive the
surcharge if the defendant is indigent or if there is a prison term
involved. We were informed a few of the district courts do not
ever waive the surcharge. Most justice courts waive the sur-
charge where there is an inability to pay. The surcharge is also
waived by some justice courts when a maximum fine has been
assessed; when time pays are involved; when the defendant must
perform public service; and when, in the case of bond forfeiture,
the arresting officer does not collect the surcharge. However,
some justices stated they do not ever waive the surcharge.
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The law provides that only for defendants not abie to pay a

fine or pay within a reasonable time, may the surcharge be waived.

Statutory Clarification

During our review we noted a number of areas in which the
statutory provisions are unclear or the probiem is not addressed

by law. These areas are discussed in the following sections.

Time Payments

When large fines are assessed, defendants are often allowed
to make payments on the fine over an extended period of time.
From the information gathered in visiting or contacting the coun-
ties we found that there were various ways the courts were handling
the collection of the surcharge on these "time-pays.”

Out of 93 judges contacted or visited, 57 indicated that they
made the time payment distributions monthly or held the payments
in trust until the final payment is received with the surcharge
being collected on the last time payment; 5 collected the surcharge
on the first time payment; 8 did not collect the surcharge; &4
inconsistently assessed the surcharge; 5 did not have any time
pays; and 14 had no response.

The law on imposition of the surcharge does not address the
issue of time payments on the fines. Therefore, the courts are
inconsistent concerning when the surcharge is collected and sent
to the state. The law shouid address the procedure to be used in

collecting the surcharge on "time-pays."

RECOMMENDATION:
WE RECOMMEND THAT LEGISLATION BE ENACTED TO
SPECIFY HOW THE SURCHARGE IS TO BE COLLECTED ON
WTIME-PAY" FINES.
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Bond Schedules

We asked the justices of the peace whether or not they re-

vised their bond schedules to include the surcharge. In 41 Opinions

of the Atty. Gen'l, No. 59, issued in April 1986, the Attorney
General states the justices may revise their bond schedutes to in-
clude the surcharge.

A revised bond schedule is most critical for those instances
where a forfeiture of bond occurs, e.g., highway patrol and CVW
citations. The officers collect the amount of money as provided on
the schedule. According to a few justices of the peace, highway
patrolmen have refused to collect the surcharge because they did
not believe it was their place to do so.

In those courts where the schedule has not been revised,
collection of the surcharge is handled in different ways. Some
justices reduce the fine by $10 thus providing for collection of the
surcharge. Other courts send letters to the defendants requesting
them to pay the surcharge. And still others instructed the patrol-
men and GVW officers to collect the surcharge.

In the 67 justice courts we contacted 30 have revised their
bond schedule to include the surcharge and 37 have not. In 52 of
these same courts the highway patrol and GVW officers are collect-
ing the surcharge and in 15 they are not.

Section 46-9-301, MCA, allows the county to set bail and
could be amended to require the courts to specifically include the
surcharge in their bond schedules.

RECOMMENDATION:

WE RECOMMEND LEGISLATION BE ENACTED TO AMEND
SECTION 46-9-301, MCA, TO REQUIRE COURTS TO SPECIF-
ICALLY INCLUDE THE SURCHARGE IN THEIR BOND SCHED-
ULES.
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Maximum Fines

Section 46-18-236(4), MCA, states that the total of the sur-
charge imposed and any fine assessed may not exceed the maximum
fine authorized by law for the offense. The following table illus-
trates how this law is being interpreted.

TABLE 4

SCHEDULE OF JUDGES PROCEDURES FOR COLLECTING SURCHARGE
WHEN MAXIMUM FINE IS IMPOSED

*
Number of

Procedure Judges
1. Maximum fine is collected; no surcharge
collected. 17

2. Maximum fine is collected; surcharge is
in addition to maximum fine and is
collected. 10

3. Maximum fine is lowered by the amount
of the surcharge; the surcharge is
collected. 36

4. No response. 32

*
Two Judges are looking at the defendant's ability to pay before
assessing the surcharge and are included in procedure 2 and 3.

Source: Compiled by the Office of the Legislative Auditor

In some cases, the fine which may be imposed is a specific
amount with the minimum and maximum being the same. In this
case either the surcharge is waived, or the fine is reduced. The
practice of reducing tﬁe fine by the amount of the surcharge
decreases the fine revenue to other sources, such as the crime
victims' compensation fund, driver education and the highway
patrol. In these situations the surcharge does not generate reve-
nue, but transfers revenue. If the surcharges were made totally
separate from the fines, these problems would not exist.
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RECOMMENDATION:

WE RECOMMEND LEGISLATION BE ENACTED MAKING THE
SURCHARGE SEPARATE AND APART FROM THE FINE AS-
SESSED.

Multiple Offenses

We noted during our work at the counties that defendants
convicted of multiple offenses are charged a different amount of
surcharge depending upon which county they are in. For example,
if a person is stopped for driving under the influence and, at that
time, the law enforcement officer notes the individual also does not
have 'either liability insurance or a valid driver's license, the
person receives three tickets., This is considered a multiple
offense and, if the person is convicted for all three violations, the

following surcharge could be assessed:

1. Some counties are assessing the surcharge per violation,
therefore the person in the example above would be
required to pay a surcharge of $30 (three violations at
$10 misdemeanor charge).

2. Other counties are assessing the surcharge per incident.
In these counties the individual would pay a surcharge
of $10. :

The law states the surcharge will be imposed upon conviction
of a case. "Case" has not been defined.

RECOMMENDATION:
WE RECOMMEND LEGISLATION BE ENACTED TO DEFINE
"CASE" AS USED IN SECTION 46-18-236, MCA.

County Treasurers

We contacted all fifty-six county treasurers either by phone
or during our visits to the counties. Seven treasurers are not
remitting the surcharge collected to the State Treasurer. Lack of
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guidance was the main reason the treasurers stated for not
remitting. The judges have recorded the surcharge collected with
the county general fund collections or in a separate column on the
distribution journals. When the surcharge is included with the
county general fund collections, the treasurer has to determine
how much of the collection is surcharge and then remit the state's
share to the State Treasurer. The seven treasurers did not know
the above process and therefore, 100 percent of the surcharge
collected went to the county general fund.

There was also some confusion at the counties as to what
percentage of the surcharge should be remitted to the state. Some
counties have remitted 100 percent of the surcharge, others 90 per-
cent. Section 46-18-236(6), MCA, states the county may retain up
to 10 percent of the funds remitted to the state treasurer to cover
only the costs of administering collection of the surcharge. The
counties do not have a method to determine the actual cost of
collecting the surcharge and therefore, are unsure as to the
amount the county should retain. If the county share of surcharge
was a specific percentage of the total surcharge the actual costs of
administering collection of the surcharge would not have to be

determined.

RECOMMENDATION:

WE RECOMMEND LEGISLATION BE ENACTED TO PROVIDE
THE COUNTIES' SHARE OF THE SURCHARGE BE A SPECIFIC
PERCENTAGE OF THE TOTAL SURCHARGE.

Conflict in Deposit Dates

Section 46-18-236, MCA, indicates that on or before the 10th
day of each month, the county treasurer shall remit to the state
treasurer the collection of this charge. Section 15-1-504, MCA,
states the county treasurer, between the 1st and 20th days of
each month, must remit to the state treasurer all moneys belonging
to the state which were collected by such treasurer during the
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preceding month. These two laws are in conflict. By requiring
the surcharge collection to be deposited with other moneys belong-

ing to the state, the conflict would be removed.

RECOMMENDATION:

WE RECOMMEND SECTION 46-18-236, MCA, BE AMENDED SO
THE TIME OF REMITTANCE OF THE SURCHARGE COLLEC-
TIONS IS CONSISTENT WITH SECTION 15-1-504, MCA.

Consolidated Governments

Section 46-18-236, MCA, specifies surcharge collections shall
be deposited to different entities depending upon whether the
surcharge is collected by a city court or a justice of the peace or
district court. The law is silent as to disposition of surcharge
collections by a consolidated city/county government.

RECOMMENDATION:

WE RECOMMEND LEGISLATION BE ENACTED TO SPECIFY
THE DISPOSITION OF SURCHARGES COLLECTED BY A
CONSOLIDATED CITY/COUNTY GOVERNMENT.

CONCLUSION

Through our discussions with the various justices and judges,
we determined there is a great deal of confusion and frustration
surrounding the administration of this law, Specific problems
concerning time payments, waivers, bond schedules, maximum fines
and multiple offenses have been discussed with specific recommen-
dations provided to address the issues.

When new legislation, such as this surcharge, is enacted,
responsibility to ensure the law is effectively and efficiently imple-
mented should be assigned to one designated state agency. This
would reduce any misunderstanding and noncompliance with the
law,

SENATE JUDICIARY
13 - EXHIBIT NO____/

DATE__0 4 -20-§4

B N S-L. 7




We addressed this need in our report, Collection of State

Revenues by Montana Counties, issued in January 1986. If these

recommendations are implemented, many of the problems identified
may be avoided.
Based on the findings of our study on the court collection of

this surcharge we again recommend that :

A. Responsibility for the county collection process be
assigned to one designated state agency;

B. A county collections advisory council be created; and
C. A comprehensive manual of procedures for the collection

of state revenues at the county level be created and
distributed.
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AMENDMENTS TO SENATE BILL NO. 7

Introduced Copy

1. Title, line 9.

Following: "SECTIONS 7-4-2502"
Insert: " 46-9—30‘;
2. Page 2.
Following: line 17
Insert: "Section 2. Section 46-9-301, MCA, is amended
to read:

"46~9-~301. Determining the amount of bail. In
all cases that bail is determined to be neces-
sary, bail must be reasonable in amount and the
amount shall be:

(1) sufficient to ensure the presence of thgr
defendant in a pending criminal proceeding;

(2) sufficient to assure compliance with the
conditions set forth in the bail;

(3) sufficient to protect any person from
bodily injury;

(4) not oppressive;

(5) commensurate with the mnature of the
offense charged; ‘

(6) considerate of the financial ability of
the accused;

(7) considerate of the defendant's prior
record;

(8) considerate of the length of time the
defendant has resided in the community and his
ties to the community;

(9) considerate of the defendant's family
relationships and ties; end

(10) considerate of the defendant's employ-
ment statuss; and

(11) sufficient to include the charge imposed
in 46-18-236."

7/
4

Renumber: all subsequent sections

3. Page 3, line 1.

Following: "s10"
Strike: "in"
Insert: Yfor" frpere prreens s mr emee e
SulATE JUZIDIARY COUTAITTEE-
4. Page 3, line 1. ET U o

one_6 =20 -8b
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0

Following:
Strike:
Insert:

Page 3, line 2.

Following:
Strike:
Insert:

Page 3, line 3.

Following:
Strike:
Insert:

Page 3, line 9.

Following:
Insert:
Page 3.
Following:

Strike:
Inserc:

"misdemeanor"
"CaSE"
"charge"

"levied"
Ilin"

".EOI'"

"felony"
"Case"
"charge"

"fine"
"and must be imposed in addition to any fine,"

line 11

subsection (4) in its entirety

"(4) When the payment of a fine is to be made
in installments over a period of time, the
charge imposed by this section must be col-
lectad from the first payment made, and each
subsequent payment as necessary if the first
pavment is not sufficient to cover the charge.”

Page 3, line 24.

Following:
Insert:

"treasurer."

"If the court of original jurisdiction is a
court within a consolidated city-county govern-
ment within the meaning of Title 7, chapter 3,
the charges <collected wunder (1) shall be
deposited with the finance officer or treasurer
of the consolidated government.”
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STANDING COMMITTEE REPORT

PAGE 1 of 3
ogune 28, 1988
. MR. PRESIDENT
We, your committee on...........ocevevninanenn Jﬁﬁ;ﬂ.m .....................................................................................
having had under consideration........................ SEKA%BILL ..................................................... No..... 7 ..........
first reading copy ( __w_hiti )
color
COUNTIES TC PAY DEPUTY COUWTY ATTORNZY SALARY
AZD T0O XBEP PIER SURCHARGE
Respectfully report as follows: That.................. 32‘!33‘23311‘:‘ ..................................................... No..... ? ..........

k2 amerdad as follows:.

1. Title, line 38, :
Following: “"SRCTIORS 7-4-2502%
Insart: *, 46-9-381."

2. Pange I,
y Following: 1lige 17
3 Ingert: "Zoczicon 2, Section 46-9-301, HCA, is amanded to
reads
*46~9~201. Daterzining the amount =f bail, In 21! cages that
hail is detarmirad to be necessary, baill must hs reasonabla
in amount end tha amount shall baq
{1) sufficient o ensure the presence nf the defendant
in a pendisng corisinal procaeding:
121 sufficiont tn aasure compliance with the conditions
set forth in the bhail; ) .
{3} anfficisnt tn protect any porson frow hodily
indurvs
{2} not opprassiver
{%} commensurats with the vaturs of the offanse

chargnds
{8} comsidarates of the financial a2bhilisy of the
aoougad s

{7} consziderate of the dafendant's prinr racord;

{8 consziderate of the length of tine the dafendant has
rezided in the community asnd of his tieg to the coemunity;

{8} censiderste of the defondant’s {amily relationships
and tisasr and

'#zxxzx&xx&x



spfTficiant tn inslude tha charge imnoaed in
%

Benumbar: all sybseguent gections

]
4

1

]
»

Ingarey .4
Followingt “misdemsanny
gtrikes “case”

Ingert: ‘charegs

4. Page 3, line 2.
Pollawing: “lavied®
Beritm: i
Ingmre: “lor®

5. Page 3, lina 3,
Following: “feleay®
rrike: “casze”
Ingsrd: “rharge®

£, Page I, lines 9,
Following:y “fire™
Ingere: “and mpat he {ppnsad in addition o any fine,”

7. Page 3, lires 12 through 14,

Strikes eunbksaction {4} ia is @ﬁti:ﬂt?

Ioasri: ”{éé Ehan the pavaent of a fine if to be made in
inztallmenty ovey 2 pericd of ’ima nha charge imposed by
this gsection must be sallacted fran the firse pavmaﬁt mads,
asd earh rubhzegnent pavment a9 necesgsary 17 ths Tirse
parmant ia not zufficient to cover ihe aherqg.“

8. Page 3, line 24,

Pullowing: “trsaspror.™

Tnzarty “If the court of sriginal furizdiction iz a const
within 2 conzeolidatad sitv-oouniy goverrnment within the
moaning of Tigle 7, chapnter 2, the charges collacted under
!1) zhall be deopozited wieh the Tinance officer or treasyrer
of ths consanlidated govarnment,™



88 7
PAGE 3 of 3 ‘ June 20 8¢

?. Paxga 4, liae 16,

Followings “attornsys”™

Strike: the remalnder of lirne 16 throngh "sttoraevs.® on
iire 17 '
Insert: “and”

18, Page &, line 138,
Pollowing: "aalaries”®
_ - TR EET L, ,
Ingart: "in the office of the rounty atworner®

Chairman

1 4





