
MINUTES OF THE MEETING 
PUBLIC HEALTH, WELFARE AND SAFETY COMMITTEE 

MONTANA STATE SENATE 

MARCH 28, 1986 

The first meeting of the Public Health, Welfare and Safety 
Committee of the 49th Legislature, Second Special Session, was 
called to order by Chairman Judy Jacobson on Friday, March 28, 
1986 at 4:00 p.m. in Room 405 of the State Capitol. 

ROLL CALL: All members of the committee were present with the 
exception of Senators Towe and Newman who were absent. Karen 
Renne, staff researcher, was also present. 

There were many many visitors in attendance. See attachments. 

CONSIDERATION OF HOUSE BILL 9: Representative Cal Winslow of 
House District 89, the chief sponsor of HB 9, gave a brief sum
mary of the bill. This bill is an act to submit to the qualified 
electors of Montana an amendment to Article XII, Section 3, 
of the Montana Constitution to allow the Legislature greater 
discretion in making determinations relating to provisions of 
economic assistance and social and rehabilitative services to 
those in need; and providing an effective date. 

Representative Winslow stated that this bill came about because 
of the recent Supreme Court ruling. He then gave a brief his
tory of the welfare provisions up until the present day. Seventy
five percent of the state caseloads are contained within 12 
counties and that list continues to keep growning. A prior-
ity needs to be established. HB 9 will give the legislature 
the right to set the priorities. 

Dave Lewis, Director of the Department of Social and Rehabil
itative Services, spoke in favor of the bill. HB 9 is a step 
in the right direction, SRS does not feel that it it complete 
enough to provide to the legislature the discretion normally 
accorded to it in the adoption of state laws. The Montana 
Supreme Court developed the middle-tiered test not because 
public assistance is a fundamental right, nor because the sections 
of Acticle XII are prefaced with the word "shall" but rather 
because welfare assistance is referenced in the Constitution. 
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In order to place welfare assistance in line with the federal 
constitution and the decisions of other state and federal courts 
it is essential that the equal protection test in Article II, 
Section 4 be returned to that of a rational basis test. At the 
present rate, SRS will have to have another 28 million dollars 
to cover the increase in public assistance. 

Russ Cater, attorney with the Department of Social and Rehabil-
itative Services, spoke in favor of the bill. Mr. Cater stated 
that in the Supreme Court ruling the court developed a "middle
tier" test which should be applied to all public assistance 
legislation. This test requires that the state demonstate two 
factors. 1) That is classification of welfare recipients is 
reasonable; and 2) that its interest in clas:dfying welfare 
recipients is more important than the people's interest in 
obtaining welfare benefits. The court went on to state that 
there should be a balancing of the rights infringed and the 
governmental interest to be served by such infringement. Saving 
money must be balanced against the interest of misfortunate people 
in receiving financial assistance from the state. Mr. Cater 
handed in written testimony for the committee to review and he 
also handed in some proposed amendments from the department. 
See attachments. 

Representative John Cobb of House District 42, spoke in support 
of the bill. He stated that the constitution needs to be changed 
from "shall provide" to "may provide". He stated that, however, 
he is opposed to the amendments proposed by the department. 

With no further proponents, the chairman called on the opponents. 

Judy Carlson, representing the Montana Chapter of the National 
Association of Social Workers, spoke in opposition to the bill. 
She stated that this bill has been proposed as a result of 
frustration and fear. Ms. Carlson handed in written testimony 
for the committee's consideration. See attachments. 

Robert C. Rowe of Missoula spoke in opposition to the bill. He 
stated that he was attending the meeting as a concerned citizen. 
He handed in testimony for the committee to review. See attach
ments. 
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Adele Fine, representing the Women's Caucus at the University 
of Montana Law School, spoke in opposition to HB 9. She stated 
that the referendum to be submitted to the public for vote is 
extremely misleading. The proper question is whether the Const-
i tution should be changed from "shall" to "may", thus lessening 
the state's commitment to the poor people, not whether the state 
should be able to descretionarily set welfare benefit levels. The 
state already has that power. Ms. Fine handed in written test
imony for the committee. See attachments. 

Susan Fifield, representing the' Montana Low Income Coalition, 
spoke in opposition to the bill. She stated that they feel 
there is no need for a constitutional amendment for the following 
reasons. 1) Already able to limit benefits (workfare, medical 
and recourse, etc. 2) Montana is a state that is proud of 
taking care of its own as shown in the past. 3) An amendment 
challenges the intergrity of both the constitution and those who 
devoted hours to writing it, and 4) MLIC is working on a job 
task force to develop alternatives concerning jobs. People 
want to work. We can help them attain this goal and cut down 
on welfare spending by implementing programs and redirecting fed
eral and state funds that are suppose to be targeted for the 
low income people. ~s. Fifield handed in written testimony. 
See attachments. 

Jim Murry, representing the AFL-CIO, spoke in opposition to the 
bill. He handed in written testimony for the committee to re
view. See attachments. 

Debra W. Florer, representing the Butte Community Union and 
Anaconda Concerned Citizens Coalition, spoke in opposition to 
HB 9. She statmthat her groups are against this bill because 
legislators already have the right to limit in many ways. They 
know what the Supreme Court ruling is and they should act accord
ingly. Jobs are the problem, not money. She asked that the 
committee not gut the Constitution. The governor has the power 
to administratively target these job programs. We need more job 
opportunities not more homeless people. See attachments. 

Steve Waldron, representing the Community Health Centers, spoke 
in opposition to the bill. He asked the committee to act reason
ably. He handed out part of the Supreme Court findings in their 
recent suit. See attachments. 

Jim Smith, representing the Human Resources and Development 
Council, spoke is opposition to the bill. 
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Chester Kinsey, representing the Montana Senior Citizens 
Association, spoke in opposition to the bill. Mr. Kinsey 
stated that his group is in opposition to the bill because it 
openes the door to age discrimination. The wording is designed 
to make nearly impossible to understand what its actual effect 
is on the people. 

Jo Lindberg, representing the Concerned Citizens Coalition, spoke 
in opposition to the bill. She stated that to change the const
itution would give SRS the freedom to decide whether or not the 
poor receive aid. Perhaps some people do misuse the program, 
however, she was not speaking for them. The unemployed does 
not necessarily mean lazy, stupid or unproductive. Poor people 
deserve the same opportunity to work and build Montana as anyone 
else. 

Carolyn Goode, representing the Concerned Citizens Coalition, 
spoke in opposition to the bill. Mrs. Goode is a disabled 
citizen and stated that she was concerned about the benefits 
which would be cut off from her family and others in a like 
situation. She receive 336 dollars per month on which to live. 
She stated that just because her legs do not work does not mean 
that her brain doesn't. 

Diane Sands, representing the Women's Lobbyist Fund, spoke 
in opposition to the bill. Their main concern is the changing 
of "shall" to "may". 

John Ortwein, representing the Montana Catholic Conference, 
spoke against the bill. The responsibility for alleviating the 
plight of the poor falls upon all members of society. As 
individuals, all citizens have a duty to assist the poor 
through acts of charity and personal commitment. But private 
charity and voluntary action are not sufficient. It is a moral 
responsibility to help the poor by working collectively through 
government to establish just and effective public policies. 

Senator Jacobson stated that because of lack of time, if there 
were others who would like to stand and state their name in 
opposition to the bill could do so. The following stood in 
opposition: Del Rodrigues, Gaile Rodregues and Lois Durand. 

The meeting was recessed at 5:05. Senator Joacobson stated that 
the committee would take executive action as soon as possible. 
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The committee reconvened at 5:45 p.m. 

DISPOSITION OF HOUSE BILL 9: 

A motion was made by Senator Stephens that HB 9 Be Concurred 
In. Motion failed. See Roll Call Vote Sheet. 

A motion was made by Senator Towe that the vote be reversed 
to read. House Bill 9 BE NOT CONCURRED IN. Motion carried. 
See Roll Call Vote Sheet. 

Senator Jacobson stated that this would still he debated on 
order of business No. 8 being as this would change the Con
stitution. 

ADJOURN: WIth no further business, the meeting was adjourned. 

eg 
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TESTH10NY OF THE DEPl\RTHENT OF 
SOCIAL AND REHABILITATION SERVICES 

IN SUPPORT OF HOUSE BILL 9 

The Department of Social and Rehabilitation Services sup-

ports House Bill 9 which has been introduced by Representative 

Cal tiinslow. This amendment to Article XII, Section 3 of the 

Montana Constitution is essential in order to provide more dis-

cretion to the legislature in the adoption of statutes pertaining 

to public assistance benefits. On January 16, 1986 the Montana 

Supreme Court held unconstitutional those provisions of House 

Bill 843 (passed by the 1985 Montana Legislature) which restrict-

ed or denied public assistance to able-bodied persons under age 

50 without dependent minor children. In its ruling the court 

developed a "middle-tier" test which should be applied to all 

public assistance legislation. This test requires that the state 

demonstrate blO factors: 

1) that its classification of welfare recipients . • • is 
reasonable; and 

2) that its interest in classifying welfare recipients 
• is more important than the people's interest in ob

taining welfare benefits. 

The court went on to state that there should be a balancing of 

the rights infringed and the governnental interest to be-served 

by such infringement. Saving money must be balanced against the 

interest of misfortunate people in receiving financial assistance 

from the state. For example, i: the state were to ter~inate all 

"able-bodied" persons from the public assistance program it night 

meet the first portion of the court's test regarding "reasonable-

ness". It is quest.ionable, hmvever, vJhether such legislation 



would meet the second portion of the test which requires a bul-

ancing of the misfortunate welfare recipient's interest in re-

ceiving benefits \'lith the state's interest in saving money and 

encouraging employment. 

The Montana Supreme Court is the first court in the nation 

to establish a middle-tier (heightened scrutiny) test for welfare 

legislation. It is believed that the court will apply this test 

not only to the state general relief program but also to federal 

welfare programs (e.g. medicaid, AFDC, food stamps, etc.) admin-

istered by our state. Montana is not required by federal law to 

adopt these programs but if it does, the federal government will 

only reimburse the state if eligibility is determined in accor-

dance with federal rules and regulations. In many instances it 

is unlikely that the federal eligibility rules would pass the 

higher middle-tier (heightened scrutiny) test adopted by the 

Montana Supreme Court. The "supremacy clause" would not preclude 

the application of the middle-tier test in Hontana because the 

federa 1 programs are optional rather than mandated by federal 

law. If Hontana courts determine that a federal eligibility 

rules does not meet the higher standard of review, then IOO?> 

state funds must he used to pay for equivalent welfare assis-

tance. 

tIhile House Bill 9 is a step in the right direction, SRS 

does not believe that it is conplete enough to provide to the 

legislature the discretion nor~ally accorded to it in the 

adoption of state laws. The Montana Suprene Court developed the 

middle-tiered test not because public assistance is a fundamental 

-2-
. ... 



right, nor because the sections in Article XII are prefaced with 

the word "shall" but rather because welfare assistance is "refer-

ence[d] in the Constitution". In order to place welfare assis-

tance in line with the federal Constitution and the decisions of 

other state and federal courts it is essential that the equal 

protection test in Article II, Section 4 be returned to that of a 

"rational" basis test. The attached amendment to House Bill 9 

spells out that rational basis test. 



PROPOSED N1ENDMENT 'fO HOUSE BILL 9 
Introduced Bill 

(Re: Amendment to Article XII, Sect:ion 3 
of the Montana Constitution) 

1. Page 1, line 25. 
Following: "discretion" 
Strike: "designate any level and duration of" 
Insert: "provide such" 

2. Page 2. 
Following: line 4 
Insert: (2) "The legislature may in its discretion set 

eligibility criteria for programs and services, admis
sion to institutions and facilities as well as the du
ration and level of benefits and services. A law im
plementing this section does not violate this Constitu
tion if it is supported by any rational basis." 

Renumber: subsequent sections 

3. Page 2, line 14. 
Following: "legislature to" 
Strike: Remainder of line 14 and all of line 15. 
Insert: "Restrict the scope and duration of welfare 

programs." 

4. Page 2, line 17. 
Following: "legislature to" 
Strike: Remainder of line 17 and all of line 18. 
Insert: "Restrict the scope and duration of welfare 

programs." 

Sub~itted at the request of 
Department of Social and 
Rehabilitation Services 
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1 __ 1 FOR amending the constitution to allow' the legislature 
?--diS"c"retton to restrict the scope and duration of wel
_ '--tare"programs. 

I_I AGAINST 2.!!l~ngiEg the constitution to allow the legisla
? ture .dJ.~s..r.etion· to restrict the scope and duration of 

. ~ \'lelfare programs. 



NA 
SW 

C)?~~ 
a-....< r-d"'C 

National Association 0/ Social Workers 
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MONTANA-
CHAPTER 

TESTIMONY BEFORE THE SENATE PUBLIC HEALTH COMMITTEE 
ON HB 9 TO AMEND THE CONSTITUTION'S ARTICLE XII Sec. 3 

March 28, 1986 

I am Judith H. Carlson speaking for the Montana Chapter 

of the National Association of Social Workers, NASW. We 

oppose any constitutional amendment whose purpose is to 

dilute this state's commitment to helping people in their 

time of need. 

This bill has been proposed as a result of frustration and 

fear. Frustration has been expressed by Representative 

Winslow and others because a well-intentioned attempt to 

curtail state expenditures was struck down by the Supreme 

Court. Fear has been expressed by the Department of Social 

and Rehabilitation Services that, because of one Supreme 

Court hearing, all people are going to sue the state to 

meet all their needs. 

Rather than being ruled by frustration and fear, the NASW 

suggests support of the positive ~pproach of HB 12 to 

provide job search and job training for General Assistance 

recipients. Even without adequate jobs, this is at least 

a positive approach with some chance of success. It has 

worked elsewhere. 

"8 1 This bill would put on the ballot wording which·sounds 

innocuous enoughiand who wouldn't vote for allowing the 
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"legislature to designate the level of economic assistance 

and services to those in need?" Everyone thinks that is 

the proper role of the legislature. What is hidden in this 

issue is that the state is changing its commitment from a 

"shall" to a "may at its discretion." Come the next session 

of the legislature, a yea vote by the public will be inter
by some 

preted/to be a clarion call for. major cutbacks in all 

SRS programs. 

It is hard to argue law with a lawyer. But it is my opinion 
legislature 

that the state/already has the authority sought in this 

amendment. Right now the Legislature can and does determine 

how programs are administered - will it be directly by the 

state, by the counties, by private non-profits groups or 

any combination. Right now the Legislature can and does 

decide that everyone must work if they are able as a 

condition of the receipt of general assistance. Right 

now the Legislature can and does decide on work registra

tion requirements, on the level of assets or resources for 

eligibility and on the income levels of assistance. 

Because one case has been lost (a case incidentally which 

was thought to be unconstit~ional at the time) is not 

enough reason to push the panic button. 

NASW urges you to vote "do not pass" on HB 9 and instead 
I 

support HB 12 with a do pass - a vot~ for a positive 

approac~rx1k /" 

Judith 'YJrls<t~w 

I 
i 

~ :#-2.
J-J. f-,f(. 
IIg. 9 



L~t.,b,r .3 
.3 - Z9'-P '

/-1.(3. 9 

______ DATE: 1- ""2.8' "3~ ---

PHONE : __ 7_2._8'_"'_~_2_8_3 ____________________ _ 
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DO YOU: SUPPORT?_O ____ _ AMEND? ----- OPPOSE? -X--__ _ 

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY. 



')1ESTn~ONY OF ROBERT C. ROW}' 

Mr. Chairman, Members of the Committee, my name is Robert C. 

Rowe, of Missoula. Although I am an attorney, I am here speaking 

as a concerned Montanan. My testimony addresses four points: 

(1) Public assistance in meeting basic needs is recognized as 

deservi ng const i tutional protect ion; (2) Such ass i stance is - and 

should be - protected by the Montana Constitution; (3) Abridgment 

of the right to assistance should be subject to heightened 

judicial scrutiny; (4) So-called rational basis scrutiny should 

not be incorporated in the Montana Constitution. 

I. PUBLIC ASSISTANCE IN MEETING BASIC NEEDS IS RECOGNIZED AS 

DESERVING CONSTITUTIONAL PROTECTION. 

Provision for basic, subsistence needs has been recognized as 

essential to participation in our society. Without basic levels 

of assistance, other rights, such as First Amendment rights of 

speech, association, and even religion are devalued. 

Realistically, how can one exercise the right to vote without 

shelter? How can one exercise the right to seek employment 

without clothes, a stable address, and a telephone at which to 

receive messages? 

As members of this Committee are aware, the fundamental 

importance of public assistance was recognized by the United 

States Supreme Court in Goldberg ~ Kelly, 397 U.S. 25& (1970), 

which found public assistance to be so essential that it could 

not be terminated without first holding a due process hearing: 

TFSTIMONY OF ROBERT C. ROWE - PAGE 1 
l~ #...3 
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Welfare, by meeting the basic demands of 
subsistence, can help bring within the reach 
of the poor the same opportunities that are 
available to others to participate 
meaningfully in the life of the community 
. ... Public assistance, then, is not mere 
charity, but a means to 'promote the general 
Welfare, and secure the Blessings oif Liberty 
to ourselves and our Posteri ty.' 

* * * 
We have come to recognize that forces not 
within the control of the poor contribute to 
thei r poverty. 

Id. at 264-265. 

Similarly, legislative and administrative determinations of 

who is and is not eligible for a variety of public benefits 

programs have been closely examined by the courts. See, for 

e x amp Ie, us D A .!!. M 0 r e no, 4 1 3 u. s. 528 (1 973), and U 8 D A .!!. rlT u r r ay , 

413 u.s. 508 (1973), concerning food stamp eligibility. See, 

also, New Jersey Welfare Rights Organization ~ Cahill, 411 u.s. 

619 (1973), concerning a state limitation on AFDC eligibility. 

Professor Laurence Tribe identifies these cases as involving a 

"heightened level of evenhandedness," a form of middle-tier 

scrutiny. American Constitutional Law (1978), 1118. 

II. PUBLIC ASSISTANCE IS - AND SHOULD BE - PROTECTED BY THE 

MONTANA CONSTITUTION. 

The United States Constitution is nearly two hundred years 

old. Nonetheless, as noted, in applying the federal Constitution, 

courts have recognized the vital significance of basic economic 

rights in today's world. 

TESTIMONY OF ROBERT C. ROWE - PAGE 2 



Article XII, Section 3(~) of the Montana Constitution states 

the "legislature shall provide" assistance for those who may have 

need for the aid of society. In adopting this section, the 1072 

Constitutional Convention recognized that American society had 

changed dramatically since the federal Constitution was adopted 

in 1789: No longer was there a frontier to absorb the displaced 

and the disadvantaged; many of our own grandparents came to 

Montana as "welfare recipients" of homesteads on public lands. 

Constitutions impose stern requirements. First Amendment 

rights are frequently controversial, and are often enforced at 

the expense of other societal interests; so too, with rights 

under the Thirteenth and Fourteenth Amendments. Recently, 

significant portions of the Gramm-Rudman Act were invalidated by 

a three judge Federal District Court on seemingly arcane 

separation of power grounds. 

It is in the difficult cases that the greatness of 

constitutional government is affirmed. Montana has a great 

Constitution, of which all Montanans are justifiably proud. It 

should not be amended lightly. 

The amendment now proposed is nothing other than an attempt 

to evade the Montana Constitution's basic requirements. It is an 

amendment of convenience. In seeking an easy way to avoid 

obligations to our less fortunate fellow Montanans, it demeans 

both the Montana Constitution and the idea of constitutional 

goverment. It should be rejected. 

TESTIMONY OF ROBERT C. ROWE - PAGF 3 



III. ABRIDGMENT OF THE RIGHT TO ASSISTANCE SHODLD BE SUEJECT 

TO HFIGHTENED JUDICIAL SCRUTINY. 

In Butte Community Union ~ Lewis, 43 St.Rptr. 65 (1986), the 

Montana Supreme Court held that, "because the constitutional 

convention delegates deemed welfare to be sufficiently important 

to warrant reference in the Constitution, we hold that a 

classification which abridges welfare benefits is subject to a 

he ightened scruti ny under an equal protecti on analys is. . .. " 

Id. at 67. 

According to Professor Laurence Tribe: 

(T)he all-or-nothing choice between mInImum 
rationality and strict scrutiny ill-suits the 
broad range of situations arising under the 
equal protection clause, many of which are 
best dealt with neither through the virtual 
rubber-stamp of truly minimal review nor 
through the virtual death-blow of truly strict 
scrutiny, but through methods more sensitive 
to risks of injustice than the for~~ and ~ 
ress blinn-to the needs of governmenal 
flexibility than the latter. 

American Constitutional Law (1978), 1089. (Emphasis supplied.) 

The District Court in Putte Community Union was presented 

extensive testimony concerning the composition of the General 

Assistance population and the effects of limiting assistance; a 

legislative assembly would be hard-pressed to receive and 

consider such evidence. At least one State official has stated 

that, based upon a study of the job-readiness of many General 

Assistance recipients (despite their clear deserve to obtain 

employment), he would not now support General Assistance cuts. 

TESTIr.ONY OF ROBERT C. ROWE - PAGE 4 



SRS itself has stated it no longer endorses arbitrary termination 

of so-called "able bodied" recipients based upon age. 

The middle-tier standard applied in Butte Community Union is 

not a road block to responsible legislation. Rather, it protects 

the appropriate exercise of legislative flexibility referred to 

by Professor Tribe. The test requires that the classification be 

reasonable and that the State's intent be balanced against the 

interest of the misfortunate. The legislature should not amend 

the Constitution to insulate its unreasonable acts from judicial 

review when those acts demonstrably harm those the legislature is 

itself charged to represent. 

IV. RATIONAL BASIS SCRUTINY SHOULD NOT FE GRAFTED TO TFF 

rONTANA CONSTITUTION. 

Even under rational basis scrutiny, House Bill 843 would have 

failed, as made clear by the Butte Community Union concurrence of 

Justice Gulbrandson and Chief Justice Turnage. As proposed in 

the Eouse by 8RS, rational basis scrutiny would have sweeping 

application; amendment of our Constitution should not be 

undertaken so lightly, nor upon such short notice. 

Incorporation of rational basis scrutiny into the 

Constitution itself is analogous to various "court-stripping" 

proposals introduced in Congress in order to limit the authority 

of federal courts to enforce the law of the land. Here, the 

limitation would itself be constitutionalized. 

Constitutions confer substantive ri~ht~ and procedural 

TESTIMONY OF ROBERT C. ROWE - PAGE 5 



protections to the citizenry. These rights are interpreted and 

enforced by the courts. It is inherently unwise to place the 

judicial standard within the Constitution itself. First, such an 

approach at least raises concerns analogous to separation of 

power. Second, the standard of review is best determined by the 

Supreme Court, which is charged with applying the Constitution in 

a multitude of cases, even as it rules in each particular case. 

Third, even a statutory rational basis test would require 

judicial interpretation. 

Traditionally, rational basis scrutiny has been aprlied to 

grant almost blanket discretion to legislative determinations. 

Recently, the United States Supreme Court has begun to apply 

rational basis "wi th teeth." For example, the Court recently 

applied rational basis to invalidate a Texas municipal ordinance 

barring group homes for the mentally retarded (City of Cleburne 

::::.:.. Cleburne Living Center, No. 84-127.1) and an Alabama tax on 

foreign insurance companies (Metropolitan Life Insurance Co. ~ 

~. No. 83-1274). Justice Gulbrandson's concurrence in Eutte 

Community Union indicates the Montana Court may be prepared to 

follow a similar approach. 

To achieve the amendment's intent, the legislature would be 

required to adopt language actually interpreting "rational 

basis." Clearly, the responsible course is to defer to the 

courts whose duty it has been since at least 1803 to interpret 

and enforce the Constitution. As stated by Chief Justice John 

TESTIMONY OF ROBERT C. ROWE - PAGE 6 



f.1arshall: 

(A)ll those who have framed written 
constitutions contemplate them as forming the 
fundamental and paramount law of the nation, 
and consequently the theory of every such 
go v ern men t m u s t be, t hat a n act 0 f the 
legislature, repugnant to the constitution, is 
void. 

* * * 
It is emphatically the province of the 

judicial department to say what the law is. 
Those who apply the rule to the particular 
cases, must of necessity expound and interpret 
that ru-re:--

Harbury v. Madison, 5 u.s. (1 Cranch) 176-77 (1803). (Emphasis 

supplied.) 

RESPECTFULLY SUB~HTTED this .., -,"1(.. day of March, 1986. 

ROBEHT C. ROWE 
216 East Central 
~issoula, MT 59801 
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Ny name is Adp 1 e I' i ne. 1 am here to speak to you on beivoll f 
of the \JofTlen' s LmoJ Caucus, a student ,)rganiL:iJr..irJn at the University 
of [o'lontana Lm·] Schoo l. 

I will focus my testimony on some of the values underlying 
the middle-tier test adopt.ed 1:.y the 1'10ntflna Suproeme Court in 
the Butte Community Union case. I will also address some of 
the equi table concerns as they pertajn to Ir;elfare fundinq in 
general. 

In the BCU case. the Supreme Court rejected the idea that 
the right to--:::J81fare assist.ance \'°jas a fundamental right in recoq
nitien of the State's need for some discretionary power due 
to .i. ts Ii m i ted resources. The Court a lso refused to give on 1y 
minimal scrutiny to the welfare statute at issue because of 
the constitutional mandate from the people of Montana to the 
state <Jovernrnent Lo provtlde economic -ct·ss~st¢nce to Lhose iro; i 
need. 

The middle tier test adopted bY' Lhe Cour-t st:;eks to strH:(; 
('\ middle ground. it allo\..:s ttH-; State fleXlbility, but requires 
the State to justify restrictions on welfare benefits with a 
factual shOl..Jinq of their reasonablel'Ess. This requiremf'mt r-roter::ts 
a lo~income person's needs from being arbitrarily overrun by 
the State. 

The middle-tier test is essentially a fairness test. 
It balances t.he state's needs evenly wi.th the needs of poor 
people. \.lhat this proposed constitutioni"Il amendment would do 
is tip the balance so that the State's power would become virtually 
suproeme \...;hil.e the lOi..J-income person's substantive right assistance 
would be lost. 

It must not be forgotten that this right to w~lfare assi.stance 
is important. It is in many instances the only thing that stands 
between having a roof overhead and sleeping under a bridge. 
Even at the federal level. the Gramm-Rudman Act exempted fed~ra1ly
funded welfar~ progr~ms from cuts. Why? Because Congress recog
ni.zed that pr·oqr;lms like AFDC. wrc, ~)SL Food Stamps and I'ledicaid 
proovide foro life's basic n~cessities, the stuff that people 
with nothing \leed to survive. The General Assistan8e program 
in 1'1ontJna Sln-Vf~S the salllE: purpose. Tho midd 1 e- tier test 
and Article XII ~s it is preserltLy wrItten protect this interest 
in survival from gettinq tost in budget pl1nic such ;:\s we are 
tin\,: e:qH~rjenr.ill(1. \'Jh0n it becomes easier for us to dbr-oqate 
01H' lOllq-tE-:!:'m ()bll~1Cltions i.n t:hF; int{~rest of short-term ,~risis 
mi-lt1<1<.cmcnt;o For these r-eas::.;ns. he should Irjelcome the middl~
tier' test and not tl-Y to cir-culnvent it . 

. o\bout t.he t-~qujtdb~e issues in\;olv0d. .The State ::iubsidizes 
vor'lOUs tt1irv]s i:1 Vi~lious ~":dyS. butr<1rely does anyone stop 
to ponder whethec the benefits and burdens of Lhese subsidies 
fall out fairly. Last session. for example. the Legislature 
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hc-id ,1 ChanCl--! to 81. i.mjni1te in some l:1sLi:lces the ~:)tate Ltlx dedw;tion 
for' ruderal income ta:.;cs paid. This deduction is d f'HIn of 
subsidizC1tion iHld i!.;~ .• elimJnnt.ion t-Joul.d hrlVe r"i1lSed ilb()·l~lt 2tj 

mi.lUon doUat's. Remembering thaL a monthly \.Julf,lre chec~ i~:; 
literally a life preserver. QuesLion: tIO"; mw:::h of i1 har'dship 
\.:ouJd t.he eliminatioll of the tax deduction ha'./e imposed Gornpan~(j 
to ttle hardship a welfare recipient ' . .Jould suffer' j f his or her 
assistance wer8 taken away. and ~rbitri1ri]y ilt that? Question: 
how much of d benefit is gained by lowering Burlington Norther~'s 
taxes compared to the benefits of cutting welfnre. if by cutting 
welfdre you encourage home]essness among people who mayor may 
not ha\'~~ job training for jobs that don't oven eXist .. indeed. 
for jobs that Bllrl ington Northern took away? 

With these questions and the points made earlier nbout the middle
tiel' test in mind. \.-.Ie urqR you. to reject House B11 J 9. Thank' 
you. 

E-1l;..t; r. '#."L 
.3 -.:I.I -~, 
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MONTANA 
LOW"'INCOME 

COALITION 

P.O.Box 1029 
107 West Lawrence 
Helena, Montana 59624 
(406) 449-8801 

Statewide MONTANA ALLIANCE FOR PROGRESSIVE POLICY 
MONTANA HRDC DIRECTOR ASSOCIATION 
MONTANA LEGAL SERVICES EMPLOYEES 

LOW INCOME SENIOR CITIZENS ADVOCATES 
MONTANA SENIOR CITIZEN ASSOCIATION 
NORTHERN ROCKIES ACTION GROUP 

Helena LAST CHANCE PEACEMAKERS COALITION 

Missoula LOW INCOME GROUP FOR HUMAN TREATMEN r 
NATIVE AMERICAN SERVICES AGENCY 

Great Falls CONCERNED CITIZENS COALITION 

Butte BUTrE COMMUNITY UNION 

Bo.eman BOZEMAN HOUSING COALITION 

FACT SHEET 

t'1",',\ r c h 1986 

WhY A Constitutional AMendMent is Not Needed to Solve Welfare Costs 

1. Wi I I the proposed amendMent affect the inte3ritY of the Constitution and 
human l-i3htS? 

Montana has one of the finest constitutions in the countrY, and is far 
reachin3 in protectin3 human ri~hts. Among these are the ri~ht to the basic 
neccessities to sustain I ife, such as food, clothin~ and shelter. The 
proposed constitutional amendment would abro~ate those ri~hts and relegate 
them to the whim or ~ood wi I I of whatever pol itical party is in power at 
the moment. We bel ieve the constitutional framers intended more protection 

, than this for needy Montanans. Constitutional amendments Should not be 
taken I i~htlY and not considered hasti Iy in a special seSsion where debate 
is I ilTlited bY tiltle .:onst\-aints. In additi,:-n, in 1992, th,? l"1ontana 
electorate Wi I I have the opportunity to decide uPon a constitutional 
convention where chan~es can be COMPrehensivelY debated and acted upon. 

2. ShOUld the Constitution be Changed to solve bud3et problems? 

Obvi'::>USIY, it would be totally unreal istiC to ,:han'3>:: the Cons·titution 
each time the state is faced with serious budget problems where other 
alternatives exist but have not been tried. 

The goal to limit GR by the 1985 legislature was to save money. There 
is nothin~ in the constitution Which prevents the le~islature from saving 
moneY and the it sti I I has the power to set I iMits. In fact, does so now by 
deterMinin~ el i~ibi I ity requirements for welfare. MLIC supports the ~oal of 
reducing welfare costs throu~h Just alternatives. MLIC and it's member 
groups have long been cal I ing for emplOyment and trainin~ alternatives. We 
have worked di I i~entlY for the past year to ~et the JOb PartnerShip 
Trainin~ Act (JPTA) pro~ams to provide increased opportunities for 
Montanans receiving ~eneral aSSistance. We have submitteed proposals to the 
two Private Industry Counci Is, the Joint Trainin~ Coordinatin~ Counci I and 
to the Governor. AI I of these reques~s fel I on deaf ears. Last year, only 
7~ Of JPTA placeMents went to GA reC;Pients. The state JPTA Plan continues 
to set a ~oal of only 2~ for GA placeMents. MLIC reCOMmended ~oals of UP to 
60~, and if our reCOMMendations had been fol lowed there would be no need 
for a GA supplemental appropriation at this tiMe. 

3. What are the alternatives? 

Because Of the fai lure of JPTA prOgraMS to respond to the Job/training 
needs ,:-f GR peoPI.?, and therebY 1-'a-due8- welfare c,::,s·ts, r'ILIC and it's ifleftlb.?l
~roups decided to JOin with SRS and other state organizations to develop 
innovative, Job/training, JOb creation approachs, iflany Of which have been 
VE·ry slJ,:':essfIJI in ,:,ther stat>::s in reducing welfare ,:os·ts. 

SRS has taken these ideas and has developed six (6) pi lot prOjects to 
be tried around the state COMPleted, evaluated and reCOMMendations made to 
the 1987 legiSlature. These proJects, When adopted, shoUld ~reatlY reduce 
~eneral aSSistance costs and el iminate the need for the Constitutional 
aMendMent. We reCOMmend le9islators defeat the proposed aMendment, support 
Job/training prOgraMS Which wi I I reduce welfare expenditures, preserve a 
Just constitution and human di~nitY for al I Montanans whO are now in need 

or Wi I I be in the future. 
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----------- Box 1176, Helena, Montana __________ _ 
JAMES W. MURRY 

EXECUTIVE SECRETARY ZIP CODE 59624 
406/442-1708 

TESTIMONY OF JIM MURRY, BEFORE THE HOUSE~JUDICIARY COMMITTEE ON HOUSE BILL 9 

FOR A CONSTITUTIONAL AMENDMENT RESTRICTING PUBLIC ASSISTANCE -- MARCH 2~,1986 

---------------------------------------------~-------- -----------------------

Mr. Chairman and members of the Committee, my name is Jim Murry, and I'm 
appearing here on behalf of the Montana State AFL-CIO in opposition to House 
Bill 9. 

There is no doubt that we are facing hard economic times, both here in Montana 
and across the country. The very fact that the Legislature is meeting to 
discuss curtailing welfare benefits shows that there is an economic crisis. 
If only a few people needed public assistance, there would be no question that 
Montana has the ability to support the needy. 

Now Montana's ability to support those who need help is being called into 
question. But the question is not really can we help, but how can we not 
help? - -

How can we not help people in need? This question comes at a time when more 
and more people are losing their jobs, losing their businesses, losing their 
farms and ranches, while being forced to seek public assistance just to 
survive. 

According to an Associated Press story that appeared last Monday, only 18,000 
new jobs will be created in Montana in the 1984 - 1990 period. And the 
Montana Department of Labor and Industry projects nearly half of those jobs 
will be in the lower-paying service sector. 

Members of the committee, there are now -- today -- almost 36,000 Montanans 
"officially" out of work. That means there are two unemployed workers for 
every new job to be created from now until 1990. 

Here in Montana, the latest figures show 35,700 people are unemployed -- a 9.3 
percent unemployment rate. 

But these figures don't include those workers who are so discouraged they no 
longer even look for work, and they don't include those workers who work part
time because full-time work is unavailable. 

When you add those individuals to the "officially" unemployed, you get the 
real unemployment rate. In Montana last month, the real unemployment was 
16.74 percent, or 63,913 people. To put that number into perspective, that is 
equal to the combined populations of Missoula, Malta, Lewistown, Libby, Ennis, 
Polson, Thompson Falls, Cut Bank and my hometown of Laurel. 

1 
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. What are these people to do? Some suggest they move to other states to look 
Tor work -- places like Texas, or California or Florida. But the unemployment 
problem is there as well. In those three states, more than 3 millio~ people 
are unemployed, underemployed or too discouraged to look for work any longer. 

Unemployed Montanans are not going to find jobs outside the state. 
Nationwide, there are 8.5 million people "officially" out of work. But real 
unemployment means more than 15 million Americans are unemployed, 
underemployed or too discouraged to seek work. 

Not only is there a misconception about how many people truly are out of work, 
but there is a misunderstanding of what kind of protection these unemployed 
workers have. A study by the National AFL-CIO showed that 10 years ago, 75 
percent of the unemployed workers received unemployment insurance 
compensation. By 1984, that figure dropped to only 26 percent. 

In Montana, a similar situation exists. As of 1985, only 29 percent of 
unemployed workers received unemployment insurance benefits. 

So a desperate need for public assistance has been growing. Since 1980, 
general assistance caseloads have increased 250 percent. 

The issue before us today is; are we going to turn our backs on Montanans in 
need? 

Mr. Chairman and members of the Committee, the Montana Constitution is a good 
one. It establishes the welfare of people as its priority. It's not a 
document to be treated lightly or tampered with indiscriminately. 

We acknowledge the financial problems facing the state of Montana today. 
We1ve given you numbers that you can attach to the faces of Montanans who are 
in trouble today. 

We urge you, in your deliberations, not to act in haste in amending our 
Constitution. 

." 
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March 27, 1986 

~o 
GENERAL RELIEF and~JOBS 

PO Box 724 
Butte MT 59703 
(782~70) 

" Montana Law currently limi ts G~ral Relief (GR) benefits 
... to 47% of the poverty level, as with AFDC limits. 

Montana's $10 million federally funded Jobs Training 
Program (JTPA) is not targeted to benefit such low income 

~ )eople. Only 7% of enrollees last year were GR recipients. 
~bout half the funds pay for Job Service staff, with most 

of the rest going to businesses 'for wage subsidies. . 

.. Montana's S6 million federally-funded Community Development 
Block Grant Program (CDBG) is not targeted to benefit· such 
low income people. Half the jobs and other benefits are 

L. supposed to go to persona whose income may range up to 600% 
of the GR income level. (This is referred to as "low and 
moderate income'!'~) The rest of the benefits may go to 

\ anyone, including the very wealthy, and they usually do • 

.. Many other "econ~mic development" programs contain no 
requirement that jobs for the poor should be one benefit 
of public subsidies. ("Build Montana" for whom?) .. 
Welfare for corporations gets more support than welfare 
for the truly needy. (Cut coal taxes, cut BN taxes.) .. 
PLEASE OON"T GUT THE MONTANA CONSTITUTION. THE GOVERNOR 
HAS THE roWER TO ADMINISTRATIVELY TARGET THESE JOBS 

.. PROGRAMS. WE NEED MORE JOB OPE9-RTUNITIES t OOT MORE 
WHELESS PB)PLE. / . :~ 1 . 

~uk cf,-;Z;;~~ 
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Butte Community Union, Plaintlffs and Respondents, v. 
Lewis, Defendant and Appellant 
43 St. Rep. 65 

We proceed to develop our own middle-tier test for determining 
whether HB 843 vIolates the Mont.ana ConstItution. We do so because 
although a right to welfare is not contained in our Declaration of 
Rights, it is sufficientl v 1mportant that. art. XII, sec. 3( 3) directs 
the Legislature to provide necessary assistance to the misfortunate. 
A benefit lodged 1n our State ConstitutIon is an interest whose 
abridgement requires something more than a rational re lationship to a 
governmental objectIve. 

A need exists to develop a meaningful middle-tier analysis. Equal 
protection of the law is an essential underpinning of this free 
society. The old rational basis test allows government to 
discriminate among classes of people for the most whimsical reasons. 
Welfare benefJts Qrounded in the Constitution itself are deserving of 
great protection. --

In reVIewing the textual discussions by constitutional authorities 
and the insightful dissents of Justices Marshall, Brennan, Powell, and 
stevens we have dis ti 11 ed a test we think is sound. Where 
constitutIonally significant interests are implicated by governmental 
classifIcation, arbitrary lines should be conde!TIned. Further, there 
should be bq-.!.anclng of the righJ:_s infringed and the gover~~e~tal 
interest to be served by such infiingement-.---··_--_· -

~ ... '<: 

We hold that a finding that HB 843 is constitutional requires the.r~~ -oJ,) 
State to demonstrate two factors' 1) that its classificat~on of lc>-c? 
welfare reCipients on the baSis of age is reasonablejJ and 2) that its 
interest in classifying welfare recipients on the basis of age is more ~ 

(important than the people's interest in obtaining welfare benefits.~O'~;:C?~;) 
~. ~. 

A reasonable claSSIfication is one which is not arbittary. The 
Sta~e has failed to show that misfortunate people under the age of 50 
ate more capable of surviVIng WIthout assistance than people over the 
age of 50. Broad generalIzatIons, concluding that those who are 49 
years of age can retrain or relocate while those who are days older 
cannot, are arbitrary. 

LV> 

Next, the State's obi.§ctiJle in enacting HB 843 - saving money -
must be balanced against the interest of misfortunate people under the 
age of 50 In receIving financial as.:.;istance from the State. The trial? 
record does not show the state to )e in such a financially unsound 
position that the welfare benefit, granted constitut"lonaI Iy, can be 
abrogated. 

This Cour;t does not lj)Qss on the merits of welfare. The respective 
members of the Court may well have different views about the publIC 
policy justl.fYIng public assistance. These matters are not properly 
treated by" ar. appellate court. Our task is SImply to determine 
constituti0~dllty of the statute. On that subject we are of one mind. 

We find the proviSions of HB 843, which restrict or deny general 
assistance benefits to "able-bodied persons under the age of fifty who 
do not ha·:e mInor depenCE!'1t c~i ldren", to be unconstitutional, A 
permanent injunctior. is hereby issued prohibiting Dave Lewis, Director 

7 , , , 
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MontanaCatholicConference 
March 28, 1986 

Chairman Jacobson and Members of the Committee: 

I am John Ortwein representing the Montana Catholic Conference. 

The responsibility for alleviating the plight of the poor 

falls upon all members of socieity. As individuals, all citizens 

have a duty to assist the •. poor through acts of charity and personal 

commitment. But private ch~rity and voluntary action are not suff-

icient. .. 

We also carry out ~ur moral responsibility to help the 

poor by working collectively through government to establish 

. just and effective public policies. 

It is with this thought in mind that the Montana Catholic 

Conference opposes House Bill 9. 
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1985 

ROLL CALL VOTE 

SENATE C'CM-1I'ITEE PUBLIC HEALTH« WELFARE AND SAFETY 

Date MARCH 28, 1986 __ H~O~U~S~E=:..-__ .-.;Bill No._9"'--__ Tirre 5 ; 55 

YES 
s 

SENATOR JUDY JACOBSON CHAIRMAN , 
SENATOR J. D. LYNCH, VICE CHAIRMAN I 
SENATOR BILL NORMAN l.,./' 

SENATOR TOM TOWE V 

SENATOR STAN STEPHENS t.--
SENATOR MATT HIMSL V"'" 

SENATOR TOM HAGER I I t.../' 

SENATOR TED NEWMAN I I 
I I 

I 
I 
, . 

. 

I I 

Motion: A motion was made by Senator Tom Towe that HB 9 BE NOT 

CONCURRED IN. Motion carried. 



ROLL CALL VOTE 

SENATE CCMvII'ITEE PUBLIC HEALTH« WET,FARE AN!) SAFETY 

Date MARCH 28, 1986 HOUSE Bill No. 9 
------~~----- -~-----

Tirre 5: 50 

YES 
s 

SENATOR JUDY JACOBSON CHAIRMAN , 
SENATOR J. D. LYNCH, VICE CHAIRMAN I 
SENATOR BILL NORMAN V 

SENATOR TOM TOWE L/ 

SENATOR STAN STEPHENS 
-

SENATOR MATT HIMSL V 

SENATOR TOM HAGER 

SENATOR TED rmNMAN 

I· 

Motion: A motion was made by Senator Stephens that HB 9 

-BE CONCURRED IN. Motion failed. 

1985 



STANDING COMMITTEE REPORT· 

...................... ~eb .. UI. ............. l ••...... 

MR. PRESIDENT 

We, your committee on ................... ""J.C .. DAJ,D ..... ~~ .. ~ .. ~ ............................... . 

having had under consideration ....................... ~A ... U~ ........................................................ NO .. ' ............ . 

___ ----'tb=1=r~4~ reading copy ( b1_ 
color 

AMUO COBI"n2Q.,IOIl ULHlBG TO LBVBL un DUUUoa or 

BCOIIOIaC AS8XftUCZ 

(BUnDS) 

Respectfully report as follows: That ............................. ~~ .. ~~ ............................................ NO .... ' ......... . 

j 

... , !. t.... ~. _ .w COWCDUD D . . - -~ 

···lnltOl··~t···~C)tt··············ch~;~~~~:···· 

. 0' 




