MONTANA STATE SENATE
JUDICIARY COMMITTEE
MINUTES OF THE MEETING

March 21, 1985

The fifty-fourth meeting of the Senate Judiciary Committee was called to
order at 10:07 a.m. on March 21, 1985, by Chairman Joe Mazurek in Room

325 of the Capitol Building.
ROLL CALL: All committee members were present,

CONSIDERATION OF HB 609: Representative Jack Ramirez, sponsor of

HB 609, testified this bill does not require a whole lot of concern.
The National Commission on Uniform Laws recommended this legislation
regarding durable powers of attorneys. We have the law on the books
already. It is a very important law. This will save the expense of
people who have relatives who become incapacitated. With a durable
power of attorney, they are able to deal without the tremendous expense
of a conservatorship.

PROPONENTS: Doug Olson, of the State of Montana Seniors' Office, pre-
sented written testimony in support of the bill (Exhibit 1).

OPPONENTS: None.

QUESTIONS FROM THE COMMITTEE: None.

CLOSING STATEMENT: Representative Ramirez stated he had some written
material from the Commission of Uniform Laws if anyone wanted to see it.

Hearing on HB 609 was closed.

ACTION ON HB 609: Senator Pinsoneault moved HB 609 be recommended BE
CONCURRED IN. The motion carried unanimously.

CONSIDERATION OF HB 541: Representative Paula Darko, sponsor of HB 541,
testified this bill was submitted at the request of several district
court judges (see correspondence regarding bill request, Exhibit 2).
What this bill says is any person who multiplies legal proceedings is
responsible for the payment of costs. There were questions in the House
committee that the court would invoke this reprimand. There is some
federal case law cited in the material provided to the committee.

PROPONENTS: None.
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OPPONENTS: None.

QUESTIONS FROM THE COMMITTEE: None.

CLOSING STATEMENT: None.

Hearing on HB 541 was closed.

CONSIDERATION OF HB 594: Representative John Cobb, sponsor of HB 594,
testified this is a simple bill. There is a gap in the law. There is
no notice requirement here. This came out of the Landlord-Tenant Act.
He gave this to the Department of Natural Resources and Conservation
before he filed it, and they said they didn't have any problems with the
bill.

PROPONENTS: Alan Eck, representing Montana Farm Bureau Federation,
presented written testimony in support of the bill (Exhibit 3).

OPPONENTS: None.

QUESTIONS FROM THE COMMITTEE: None.

CLOSING STATEMENT: None.

Hearing on HB 594 was closed.

CONSIDERATION OF HB 622: Representative Bob Thoft, sponsor of HB 622,
testified this is called the bad check bill. Under present law, if a
person purchases goods or services and gives that person a check and the
check is no good, it is considered a bad check. However, if that person
puts those goods on an account and gives the person a bad check as
payment on the account, it is not considered a bad check.

PROPONENTS: Riley Johnson, representing the National Federation of
Independent Business, testified they feel this bill is a good companion
to the bad check in a civil action, but it only provided for the civil
remedy for the goods and services. This would provide a second alter-
native for larger checks and payments on account. It would help the
small businesses that have to carry these accounts. Don Ingels, on
behalf of Lake Milling Inc. in Hamilton, presented written testimony in
support of the bill (Exhibit 4).

OPPONENTS: None.
QUESTIONS FROM THE COMMITTEE: Senator Blaylock asked if they come in

and give a check that does not have sufficient funds to cover it, but
they have taken the goods because they are on account, would this apply?
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Mr. Johnson replied its on the account. You can take action on the
customer in court for non-collection of account, but not for a bad

check.

CLOSING STATEMENT: None.

Hearing on HB 622 was closed.

CONSIDERATION OF HJR 37: Representative Tom Hannah, sponsor of HJR 37,
testified he introduced this resolution at the request of the House
Judiciary Committee. The resolution arose out of a frustration they had
trying to deal with a bill by Representative Bradley that dealt with
videotaping children and whether that evidence could be used in trial.
They could not resolve the question of the rights of the accused which
say the accused has the right to confront those that are accusing him.
There are rules of evidence that deal with that. They killed Repre-
sentative Bradley's bill which would have allowed for the videotaping of
sexually abused children and brought forth this resolution to request
that the supreme court do a study and research the rules of evidence
and, in particular, this instance.

PROPONENTS: None.
OPPONENTS: None.

QUESTIONS FROM THE COMMITTEE: Senator Towe stated the only thing he is
a little nervous about is page 3, lines 17-18. In effect you are saying
if the supreme court believes the present hearsay rules can be amended,
that the court be urgently requested to adopt such amendments. The
legislature is thereby taking a firm position that they need to be
amended. Representative Hannah replied the whereas and wherefore
clauses explain what they recommend be done. The committee felt strongly
about the issue before them. They felt it was a very important issue.
Senator Towe stated his concern was not that the language was too
strong, but wanted to know what part of them they wanted to amend.
Representative Hannah replied just so videotapes could be used. Senator
Mazurek asked if he would object if they made the request of the supreme
court's commission on evidence. Representative Hannah replied no.

CLOSING STATEMENT: None.

Hearing on HJR 37 was closed.

CONSIDERATION OF HB 809: Representative Harry Fritz, sponsor of HB 809,
testified he hopes this bill saves the state $2,000-3,000. This stems
from a situation 10 years ago during the workmen's compensation problem
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saying the state will cover the cost of some trials. The law sat dormant,
but recently some of the public defenders started to bill the state for

some costs despite their fund in their own county. The bill was properly
amended in the House to cover when the state itself incurs these expenses.

PROPONENTS: Kim Kradolfer, Assistant Attorney General, representing the
Montana Highway Patrol, testified they became aware of this when they
started getting bills. With no exceptions, all of the payments have
been made to the Lake County public defenders. The state has no part in
these defenses. They amended this statute to provide the state agency
causing that arrest would incur the defense costs. That is not okay
when you are not involved. They want to only pay the costs when they
are prosecuting the cases and can scrutinize what is going on. There is
no real way for them to stay on top of it when they are not out there
prosecuting.

OPPONENTS: None.

QUESTIONS FROM THE COMMITTEE: Senator Towe asked what kind of cases
would be covered by the amendment. It says if the agency is still
prosecuting, then the same thing still applies. Ms. Kradolfer replied
it would be along the lines of a workers' compensation case. It would
be prosecuted through their office. Senator Towe asked if it would be
used very often. Ms. Kradolfer replied no; she did not think it was
originally intended to be used very often. Senator Towe asked who paid
for these defense costs for Fish, Wildlife and Parks prosecutions in
other counties. Ms. Kradolfer responded generally, it just goes to the
public defender.

CLOSING STATEMENT: Representative Fritz said the department is not
trying to avoid legitimate expenses, but it should have control over its

budget.

Hearing on HB 809 was closed.

ACTION ON HB 809: Senator Daniels moved HB 809 be recommended BE CON-
CURRED IN. The motion carried unanimously.

CONSIDERATION OF HB 840: Representative Marian Hanson, sponsor of

HB 840, testified this is already on the books. It puts in a penalty of
$250. All counties have not been good about releasing their records at
the courthouse.

PROPONENTS: Senator Larry Tveit testified the reason for the penalty is
what happens when oil brokers lease the land is they can drop portions
of the lease or the whole lease and not take it off the record. The
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property sits their leased, and it is up to the mineral holder to go and
see if it is off record. He thinks this would clear it up and get them
to release that record. They would then be able to re-lease the property.

OPPONENTS: None.

QUESTIONS FROM THE COMMITTEE: None.

CLOSING STATEMENT: None.

Hearing on HB 840 was closed.

CONSIDERATION OF HB 722: Representative Jerry Nisbet, sponsor of

HB 722, testified this bill was introduced at the request of a member of
the city advisory committee working with the City of Great Falls which
is in the process of acquiring a public access channel. There was a
question which came up regarding liability. This bill extends the same
liability for radio broadcasters and includes television stations in

that.

PROPONENTS: Jerry Loendorf, representing Montana Broadcasters Association,
testified this bill extends the same immunity to television broadcasters
that radio broadcasters have had for years.

OPPONENTS: None.

QUESTIONS FROM THE COMMITTEE: Senator Towe stated he is nervous about
how this is constructed. Obviously the concern is a valid one. If you
are required by FCC rules to grant equal time to somebody, you don't
have time to clear in advance what is being said. What if a television
station specifically intends to bring in an issue which they have a
pretty good reason to believe will involve some libelous or inflammatory
statements? Should we let them off the hook altogether? Mr. Loendorf
replied he didn't think there was a total absence of protection. The
question raised is whether that factual situation constitutes malice.
You have to look at all of the facts. The converse of that is to go the
other way. Then you limit the full discussion of issues which seemed to
him to be of greater detriment. He didn't think this particular bill
was really different than the constitutional requirement. Senator Towe
stated on page 2, it says nothing contained herein relieves the individual
owner from liability under the law of defamation on account of any
transmission. Mr. Loendorf responded if he makes a defammatory state-
ment himself or if any of his employees make it he is on the hook.
Senator Towe asked how that would apply to the General Westmoreland
case. Mr. Loendorf replied he did not follow that too closely. Senator
Towe explained the station interviewed a bunch of people, but there was
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a theme to their interview. They just put them all together so that the
total picture looked bad for General Westmoreland. Mr. Loendorf stated
all he had to do was show malice. Senator Towe asked if we should
preclude somebody who has been defamed. Mr. Loendorf responded we have
always done that with respect to radio broadcasters. Senator Towe
stated that is a pretty significant exception to the defamation statute.
With television, you can splice things together. Senator Towe stated he
is not sure it's good for radio, but he has even more concerns with
television. Mr. Loendorf responded that possibility is there, and there
is nothing he can do to remove it. It is better to allow free speech
than to put clamps on them that would be less than a showing of malice.

CLOSING STATEMENT: None.

Hearing on HB 722 was closed.

ACTION ON HB 310: Proposed amendments were distributed to the committee
(Exhibit 5). Mr. Petesch explained the change from yesterday is in
amendment No. 4, and this provides that the order would be immediately
reviewable by the judge at chambers, and any case in which an order has
been issued would be removable on filing of a notice of appeal. Senator
Mazurek stated the effect would be to reinsert the justices of the
peace. Senator Towe thought that was great. Now it makes good sense,
addresses the question, and gives adequate protection. Now, you can
show up in the district judge's chambers and have authority to do
something. Senator Mazurek asked if they saw a potential for abuse
here. One side will use this to gain an advantage in the custody
problem. Senator Towe responded that is what worries him about throwing
this on the justices of the peace who have no conception about this type
of things but now you can go to the district court. Senator Daniels
stated that should be confined to where there is real physical abuse.
Senator Mazurek wondered if threat should be taken out. Senator Towe
agreed. Senator Blaylock stated speaking as a non-lawyer, if it is a
really big guy and he is threatening to beat up a small woman, that
could be pretty frightening. Senator Mazurek asked if we were going to
give a restraining order when there is a mere threat. Senator Towe
agreed with Senator Mazurek. In the situation where a party is about to
get divorced and the.wife decides she is going to get the kids so she
figures all she has to do is get the justice of the peace to give her an
order keeping him out of the house and then he will be so happy to get
that taken care of, he will be willing to bargain. She won't let him in
for his belongings until he agrees to give her custody of the kids.
Senator Pinsoneault commented there are too many lawyers around the
committee table. What we are basically saying is if you come in with a
black eye and a bleeding nose, there is no question a restraining order
is appropriate. Maybe what they are suggesting is a possibility. The
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justice of the peace knows these fellows and knows what has been going
on. He is going to use commonsense. He does not believe the justices
of the peace will issue restraining orders arbitrarily. After the
damage is done, it's done, so you don't need a restraining order.
Senator Yellowtail agreed with Senator Pinsoneault that performance is
worth the consideration. In the case just described, if you place the
language in about the district judges, any disadvantage has been over-
turned. Senator Towe stated on the other side of the coin, you might
have someone who is threatened each time the guy comes home but she
can't produce any bruises. Senator Yellowtail moved adoption of the
amendments. The motion carried with Senator Mazurek voting in oppo-
sition. Senator Pinsoneault asked if it went too far. Senator Daniels
thought it went pretty far. It provides a method of abusing it, but
like Senator Pinsoneault says, you have the justices of the peace who
know these things. Senator Mazurek commented that might be true in
small areas, but not in large areas like Helena. Senator Towe moved
HB 310 be amended as follows:

Page 5, lines 3 and 4.
Following: "INJURY" on line 3
Strike: remainder of line 3 through "INJURY" on line 4

Senator Yellowtail asked if by doing that we say the individual must
actually suffer abuse for a temporary restraining order to be issued,
and if that is the case, he does not think it is conscionable. Senator
Mazurek pointed out that is the law now. Senator Yellowtail responded
then we should correct the situation. Senator Brown stated this bill
includes the justices of the peace now where the existing law doesn't.
Maybe this is something that ought to be addressed on its merits in a
separate piece of legislation. Are you extending some further juris-
diction in the small areas? When you get into threat, you are giving
them more things to worry about. Senator Yellowtail stated he had
difficulty separating the issue. The issues are one and the same. This
bill hopes to prevent actual abuse. Senator Mazurek stated it was
presented because someone needs immediate attention. Evidence of
someone's having been beaten in the past should not mean anything.
Senator Towe stated the people who come in are generally scared to death
because their husbands have threatened to use a weapon, but they are
just terrified. Senator Pinsoneault stated he could see a situation
where a judge has a distraught spouse and says my husband has threatened
to kill me if something isn't done. He may get some input from the
other spouse. Senator Mazurek reminded the committee of Senator Regan's
bill where we have situations where arrests can take place in the
household. You couldn't get a restraining order on the basis of a
threat, but you can call the sheriff to make an arrest. The motion to
amend carried with Senators Pinsoneault, Shaw, and Yellowtail voting in
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opposition. Senator Towe moved HB 310 be recommended BE CONCURRED IN AS
AMENDED. The motion carried unanimously.

ACTION ON HB 781: Senator Daniels moved HB 781 be recommended BE NOT
CONCURRED IN. He reasoning was these are misdemeanors, and you can't
carry these things on forever. They are not felonies. If the prose-
cution and the judge don't get along, that is tough. Senator Pinsoneault
stated not all of our justices of the peace have legal training, and the
state should have a right to appeal from the decision, and he doesn't
have that much problem. The motion failed (see roll call vote attached
as Exhibit 6). Senator Pinsoneault moved HB 781 be recommended BE
CONCURRED IN. The motion carried (see roll call vote attached as

Exhibit 7).

ACTION ON HB 476: Senator Blaylock stated the argument was to get these
out of the district court because the judge is already too busy and
district judges are too light on third offense DUIs. Senator Daniels
moved HB 476 be recommended BE CONCURRED IN. The motion carried with
Senator Crippen moving in opposition.

ACTION ON HB 341: A proposed amendment was distributed to the committee
(Exhibit 8). Senator Towe moved adoption of the amendment. Mr. Petesch
explained this would require a fraudulent intent to defeat the lien or
to defraud the payee of the check. Senator Towe stated his concern was
when there is no good faith dispute, it does not cover all of the
amendments, the the amendment covers it. The motion carried unani-
mously. Senator Daniels moved HB 341 be recommended BE NOT CONCURRED IN
AS AMENDED. He thought you were just throwing a lot of things on a
county attorney. He has enough to do without all of the commercial
transactions. Senator Mazurek stated the idea is to take it off the
county attorney and make it a civil offense. Senator Blaylock moved as
a substitute motion that HB 341 be recommended BE CONCURRED IN AS
AMENDED. The motion carried with Senators Daniels and Shaw voting in
opposition.

ACTION ON HB 579: Senator Towe stated there was discussion about what
confirmation means on page 2. Senator Mazurek responded they were
trying to eliminate the necessity of a confirmation in every instance.
Senator Towe stated he was anxious we have something to show that if
they do it by telephone, they have something in the file to go back to.
Senator Mazurek commented that would be appropriate for rules. Senator
Daniels moved HB 579 be amended as follows:

Statement of Intent.
Page 1, line 18.
Following: 1line 17
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Insert: ' (1) adoption of a procedure requiring a written state-
ment signed by an authorized person from the community mental
health center either before or at the time the confirmation is
obtained;"

Renumber: subsequent subsections

The motion carried unanimously. Senator Towe moved HB 579 be recom-
mended BE CONCURRED IN AS AMENDED. The motion carried unanimously.

ACTION ON HB 340: Proposed amendments were distributed to the committee
(Exhibit 9). Senator Mazurek stated these amendments would allow the
landlord to collect storage costs or damage to the premises and to
deduct those before the tenant takes the property. Senator Pinsoneault
moved adoption of the amendments. Senator Towe asked how we solved the
problem about abandoned property. How can it be abandoned when he
really wants it, but he can't get it because the storage costs are too
high? Mr. Petesch responded he has to respond within 15 days, but if he
doesn't, you have to presume he has abandoned. Senator Pinsoneault
pointed out that is all the leverage he has. Senator Towe stated it is
covered, because he only has to respond that he intends to remove it,
but he does not have to remove it and pay the storage costs. The motion
carried unanimously. Senator Pinsoneault moved HB 340 be recommended BE
CONCURRED IN AS AMENDED. The motion carried unanimously.

ACTION ON HB 507: Senator Shaw moved HB 507 be recommended BE CONCURRED
IN. Senator Towe stated he has some real problem understanding how
anyone can seriously inject the idea it is a plain and simple discrimi-
nation. They can defend the theory a woman is different in physical
makeup and live longer, but someday someone will come up with another
argument proving it is lifestyle and not genetics. The argument we
heard here is not a lot different than what we heard years ago about
rape. If we can carve out a group of people that will live longer and
get them cheaper insurance rates, then we ought to carve out Indians and
blacks and Quakers. Senator Crippen stated we can be here all morning
and all afternoon. Senator Towe sees this as the basis of an intentional
discrimination, and it is not. If you follow your logic to its conclu-
sion, then why discriminate between a person age 52 and age 53 in
insurance. Why shouldn't they have the same rates? Senator Pinsoneault
stated we put this law in place, and we come in two years later and turn
it around. Was it voted in unanimously last time? Senator Towe stated
it was close then. Senator Crippen pointed out it was very, very close.
Senator Towe stated the reason we don't discriminate on the basis of age
is we don't have a public policy against that. The problem with the
whole concept of setting up rate mortality tables is it is an average,
but you might be the exception, but because of this law, you have no
choice. He doesn't like to pay more insurance premiums than someone
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just because he is a smoker. On a statistical basis, he agrees, but on
a particular individual basis, he disagrees. Senator Mazurek stated the
question he has is you are right, but how does the insurance company
make a determination about your son. Are they going to calculate a rate
for every individual policyholder? Senator Towe responded just because
he is a male should not come into it. Senator Mazurek stated what he
keeps hearing is those are the factors he can't change. I can say I am
only going to drive five miles, but I drive 500. Senator Towe responded
the enforcement is different. Maybe there are other criteria that will
come along that will make it even better than mileage. There are a lot
of people who have no choice, but because of an accident of birth they
pay higher or lesser insurance premiums. The motion failed (see roll
call vote attached as Exhibit 10). Senator Towe moved HB 507 be
recommended BE NOT CONCURRED IN. The motion carried (see roll call vote
attached as Exhibit 11).

ACTION ON HB 366: Senator Towe moved HB 366 be recommended BE NOT
CONCURRED IN. Senator Pinsoneault stated in the state employer health
plan, it is his understanding for the female employee is there is more
premium paid by the employer than for the male employee. Senator Towe
responded he is not entirely certain, but he thinks it used to be in a
pension plan or an employee plan where there is an annuity, the question
is how do you handle the annuity. The state pays in so much and the
employees pay in so much. They don't have to pay in so much for a male
because they are not expected to live as long. The United States
Supreme Court case said if it is a state pension plan, you cannot
discriminate because the state is providing an annuity for one or the
other. Senator Pinsoneault stated that is on an annuity, but in health
insurance, that is one of your major costs. There is more paid in by an
employer for a female. Senator Crippen stated they have to have the
same benefits, but actuarily you can show a female is going to have more
costs, but the contributions are the same. That wouldn't make the
premium any different. Even though they have the same benefits and
contributions, when you underwrite these things, you look at them as a
whole. Senator Towe commented if all state employees were male, it
wouldn't cost us as much. Mr. Petesch commented he thought Senator
Crippen was correct. When they look at the group as a whole, they look
at the makeup of the whole; and everyone pays the same, and someone is
subsidizing someone else, but the contribution of the whole is the same.
The motion carried (see roll call vote attached as Exhibit 12).

ACTION ON HB 155: Proposed amendments were distributed to the committee
(Exhibit 13). Mr. Petesch explained amendment No. 1 would still allow
snake fights or fish fights. You left man in or you would be prohibiting
kangaroo boxing or bear wrestling at the fair. Amendment No. 2 stated
you wouldn't want to have that mental intent which is presently an
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offense to own or allow these creatures to fight. You had a double
intent standard. Amendment No. 5 allows falconing and training of dogs
for hunting. Senator Towe moved adoption of the amendments. The motion
carried unanimously. Senator Mazurek stated the other problem we still
have is it is a felony to be in attendance. Senator Towe moved HB 155
be amended as follows:

Page 2, line 24.
Following: (c)
Insert: 'knowingly"

The motion carried unanimously. Senator Pinsoneault moved HB 155 be
recommended BE CONCURRED IN AS AMENDED. The motion carried with
Senators Crippen and Daniels voting in opposition.

There being no further business to come before the committee, the meet-
ing was adjourned at 12:05 p.m.
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SENIORS' OFFICE
LEGAL AND OMBUDSMAN SERVICES
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| = STATE OF MONTAN
(406) 444-4676 2 HELENA, MONTANA 589620

1-(800) 332-2272

March 21, 1985

Senators

Senate Judiciary Committee

49th Legislative Session

Montana Legislature

State Capitol

Helena, Montana 59620 re: House Bill 609

Dear Chairman Mazurek & Committee Members:

My name 1is Doug Olson and I serve as the attorney for the
State charged with the responsibility under the federal
Older Americans Act for coordinating and developing legal
services for senior citizens. In addition, I provide legal
counsel to the State Long-term Care Ombudsman who represents
the institutionalized elderly in nursing homes, personal
care homes and some boarding homes.

One of the legal mechanisms that I encourage senior citizens
to consider setting up to deal with the likelihood that they
may at sometime in their future be unable to direct their
own affairs is a "durable power-of-attorney'". Under common
law a power-of-attorney ceased to operate.at the time the
principal, or creator of the relationship, became disabled.
A durable power-of-attorney or one that continues or comes

N into being at the time a person becomes disabled did not
exist at common-law but is now recognized through statutory
law. The Uniform Probate Code which Montana had adopted in
the mid-1970's recognized durable powers-of-attorney but

the language of the statutes found in Title 72, Chapter 5,
Part 5, has been 'confusing. It also did not utilize the
generally accepted terminology of a "durable power-of-attorney"
but spoke instead of powers not affected by disability.

House Bill 609 introduced by Rep. Ramirez will clarify the
power-of-attorney statutes found in Montana's Probate Code

and make the concept of a durable power-of-attorney more
readily understandable. The clearer this concept becomes the
greater the liklihood that it will be more widely utilized.

A timely executed durable power-of-attorney may preclude more
costly guardianship or conservatorship hearings at a later date.
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Letter to Senate Judiciary Committee
4%th Legislative Session

re: House Bill 609

March 21, 1985
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Many families are confronted with relatives that are
diagnosed as suffering from Alzheimer's disease that
results in a person's gradual deterioration of the brain
and nervous system. By encouraging the execution of
durable powers-of-attorneys at the early stages of this
disease, the victim can have a voice in how his affairs
will be managed when he is no longer able to do so.

I would urge that your Committee when it takes action on
House Bill 609 issue a report urging its passage. Thank
you for listening to my comments on this bill.

Sincerely,

&\/digé
Dougl B. Olson
Attorney

Seniors' Office of Legal &
Ombudsman Services
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Ningtesnth Judicial District
Lincoln County

ROBERT M. HOLTER
DISTRICT JUOGE March 4, 1985

Representative Paula Darko
House of Representatives
Capitol Station

Helena, Montana 59620

Re: House Bill 541
Dear Paula,

Thank you for the copy of HB 541 as passed by
the House.

I have no objection to the amendment of the bill
to conform to the U. S. Code section.

One deletion might be significant. The bill you
originally purposed contained the item "or losses”.
The reason for the inclusion of "losses" is that
pettifoggery can be used to withhold property from
it's rightful owner, or in some way causé a loss to
the other party which is not costs, expenses or
attorney's fees, and for which no redress is avail-~-
able in the present law.

If the word "losses" was re-instated between
costs and expenses, that would be significant.

All of these items, costs, losses, attorney's fees
and expenses would have to be proved by the party claiming
them before the Court could award them.

In any event "losses" is not worth losing HB 541
over. As passed by the House, HB 541 will correct almost
all of the problems that have existed in the past.

Thank you again for your interest in this matter and
the great support you have given it.

e
Very“truly yours,

\ i

N

Robert M. Holter

District Judge
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COMMENT -

By: Robert M. Holter
District Judge
Libby, Montana 59923
1-406-293-7781

HB 541

The Bill as introduced reads:

A BILL FOR AN ACT ENTITLED: "AN ACT
PROVIDING THAT A PARTY WHO UNREASONABLY
AND VEXATIOUSLY MULTIPLIES LEGAL PRO-
CEEDINGS IS RESPONSIBLE FOR PAYMENT OF
INCREASED COURT COSTS, ATTORNEY FEES,
AND OTHER EXPENSES AND LOSSES RESULTING
FROM SUCH CONDUCT."

BE IT ENACTED BY THE LEGISLATURE OF THE
STATE OF MONTANA:

Section 1. Litigant's liability for
excess costs. An attorney or party to any
court proceeding who, in the determination
of the court, unreasonably and vaxatiously
multiplies the proceedings in any cause
and thereby increases any party's court
costs, attorney's fees, or other expense
or losses may pe reguired by the court

to personally satisfy such additicnal cos:s, -

fees, expenses, or losses.

The source of this bill is 28USCS §1927, which reads:

Counsel's liability for excessive costs

2ny attorney or other person admitted to
conduct cases in any court of the United
States or any Territory thereof who so
rmultiplies the proceedings in any case as

to increase costs unreasonably and vexatiously
may be required by the court to satisfy
personally such excess costs.

(June 25, 1948, c.646, §1, 62 Stat. 957.)

There are some changes in HB 541 from the Federal statute.
These werce done to clearly cover the pro se litigant as well as
attorneys. Further, HB 541 clearly sets out which damages zan
be awarded. "Costs" in Montana has been narrowly construed to
mean filing fees and other statutory fees paid by a litigant.
Attorney's fees, expenses, other expenses and losses makes it
clear that the wronged litigant will be made whole.

As I told the committee, I do not regard this an "anti~-lawyer"

bill. What HB 541 does is protect the good lawyer and his client
from the pettifogger.
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At present there is no practical method of redress to a
person who is the victim of vexatious and harassing conduct by
the other party. The three usual routes are:

D

(1) Contempt. This is an inherent power
of the court. It may be used to punish
wrongdoers but does not restore the victim.

(2) Malicious prosecution. This is only available
1f the whole action 1s malicious and must be
brought as a separate action.

(3) Abuse of Process. This is a narrow action

. which only contemplates misusing court
process. The process was issued rightfully
but misused.

There was concern at the committee hearing that the very
presence of this statute would only increase the evil it was
designed to cure. In other words, in every case where a lawyer
didn't like what the other was doing, he would claim the other
party was harassing him, Be assured that before any damages could
be awarded under this statute, the court must hear facts and make
a determination the conduct was "vexatious and harassing”.

That requires proof which is highly evident. In attachment "A",

I have included 12 American Law Reports, Federal (ALR Fed.) pages
910 to 916. They contain several instances of use to award losses;
but at pages 914 and 915 appear clear showings of when the statute
is not applicable.

Attached hereto are the following:
Attachment A. 12 ALR Fed pages 910 to 916, noted above.

Attachment B. 42 State Reporter 172. This very recent
case shows the magnitude of the problem
of pro se litigants lashing out recklessly
against public officials. If a public
official is sued by these tactics, HB 541
will afford that official relief from personal
expense. The case noted does not show the
basis of the Supreme Court's award cof fees.
Attachment C.
41 State Reporter 1379. In is case, disquali-
fication was used oppressively for ulterior pur-
poses. The Supreme Court did not sustain the
award of attorney's fees or fine because the
court rule on disgualification does not
authorize fees, but otherwise sustained the
trial judge. It is hard tc determine the
distinction between B and C, which points
the need for HB 541.

Attachment D. A portion of page 9 of the Daily Missculian
for January 30, 1985. The willingness of Lance
to embroil anyone in sight in litigation deserves
to be at his own expense.

SENATE JUDICIARY COMMITTEE

o 03al85
BilLL NO. \+E)>



A e

€. 1

In conclusion, I would urge the enactment of HB 541. I do
not contemplate it will be something used in the everyday conduct
of court affairs. In may own career, I can recall but ons instance
in 22 years as a practicing attorney when it would have been
applicable. As a Judge of about 8 years, I have come across six L]
to eight instances where it might have applied. I can state without?
reservation that in each of those six to eight instances, a party
innocent of any wrongdoing, such as Mrs. Gahr, was financiaily
hurt by the vexatious and harassing tactics of the other side.

s

If a party decides to cenduct their courtrcom "ballgame" by
intentional fouls, the court cannot award "free throws". But the
court, 1f HB 541 is enacted, can restore the victim's monetary
losses.

—

Respectfu;ly*submitfed,

%
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Robert M. Holter
,District Judce
y
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and i the pretriai phases of the cases
for the purpose of harassment.  As-
serting that there could be no doubt
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d 864,01 SCr 1527

Where a portion of the findings of
the District Court in % suit to en-
join patent infringement recited that
the defendant’s counsel, in the taking
of certain depositions, excuessively
cross-cxamined tvo of the plaintiff's

witnesses, unwarrasiable  instructed
another witness not {0 answer proper

questions put te hien on direct exani-
nation, and thus increased the plain-
tff's cost unreasoaably and vexatious-
912

D
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incurred by the debtor in opposing
the creditor’s overruled objections,
the court in Re Realty Associates
Secur. Corp. (1543, DC NY) 53 F
Supp 1013, denying the request for
the additional allowance, held that
the predecessor  statute  neither
created any penalty 'in faver of the
prevailing party nor sanctioned the
taxing of any additions over regular
costs.

See West Virginia v Chas, Pfizer
& Co. (1971, CA2 NY) 440 F2d
1079, cert den 404 US 871, 30 L
Ed 2d 115,92 S Ct 81, where, in a
class action to recover treble damages
under the antitrust laws, the court,
noting that § {927 provided that a
court could award costs in cases of
frivolous and vexatious appeals, said
that the imposition of such sanctions
was highly unusual and required a
clear chowing of bad faith, of which
there was insufficient evidence in the
record.

See also Gamble v Pope & Talbot,
Inc. (1962, CA3 Pay 307 F2d 729,
cert den 371 US R&S, 9 L Ed 2d 123,
83 S Ct 187, a case involving an ap-
peal by counsel for defendant. in an
action to recover for personal in-
jurics, taken after the District Judge
imposed a fine upon counsel, payabic
to the United States, for his unin-
rentional 10-month delay in tiling a
pretrial . memorandum,  the  delay
violuting a standing order of the
District Court for the Eastern Dis-
trict of Puennsylvania permitting the
imposition of sanctions, including
fincs, against counsel who failed to
appear at 2 pretrial conference, or to
participaie therein or prepare there-
for, whercin the Court of Appeals, in
connection with its holding that there
was nothing in the Federal Rules of
Criminul Procedure which authorized
914

sanctions in the form of penaltics o
be imposed upon an attorney in a
civil litigation, remarked that while
the District Judge justified the im-
position of the fine by saying thus
the time of judicial employees was
wasted “by counsci’s oversight. this
was of no moment in delermining
cost under 1627, that § 1927 was
applicable only when excess costs were
shown to exist. and that the ¢y
were not payable to the United Staies
as a fing but might he payable to the
United States as a party litgant
whose costs were increased by virtue
of the attorney’s conduct.

Sce  further. Miles v Dickson
(1967, CAS Alay 387 F2d 716,

wherein the court. although remark-
ing that the trial judge was correct in
concluding that there was no genuine
issue as to any material fact, suid
that it was convinced that the piais-
tfls’ attorneys acted in good faith
upon written authorization from their
ctients, that it was not determining
whether  the  District Tudge  had
power, either inherently or under
33927, o require the plaintiffs’ -
torneys personaily to payv the court
costs, but thut it sunply hiehd that the
facts and circumstances did not pre-
sent such an oxtreme case as would
permit the court o tax the cosis
agiiinst the attorneys, accordingly ro-
rersing that part of the judgment he-
low which tuxed costs against the -
torneys and otherwise affirming e
entering of summary judgment for the
defendants.

And, finallv, sce Coyne & Doluny
Co v G. W. Onthark Co. (1950, BC
Iowa) 10 FRD 4325, wherein the
court, overruling the defendants’ mo-
tion uinder 3 1927 to protect themn
against the costs of preparation to de-
fend those claims on wiich the plain-

112 ALR Fed)
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Plaintiff and Appellant,

J. MICHAEL YOUNG,

Defendant and Respondent,

OPINION, ORDER AND JUDGMENT

Richard C. Lussy appeals from an crder of the District Court,
Third Judicial District, Deer Lodge County, the Hon. Henry Loble
presiding, from an order dismissing Lursy complaint against J.
Michael Young. '

The only issue on appeal is the propriety of the District Court's
dismissal of Lussy's complaint against J. Michael Young.

In catse no. DV-84-72 in the same District Court, Richard C. Lussy
sued John Conway Harrison, John C. Sheehy, Fred J. Weber and L.C.
Gulbrandson as individuals, without reference to their judicial
positions, in a complaint filed in Deer Lodge County. J. Michael
Young, a state employee, appeared as attorney for the named individual
defendants i1 that acticn and brought about an order of the District
Court to dismiss the action against the said individuals.

Lussy then sued J. Michael ¥Young in the District Court, Deer Lodge
County in cause no. DV-84-63, on =the grounds that Young had
rzpresented the individuals in the acticn, that this was improper and
that he was guilty of conspiracy, improper official actions, and abuse
of the principle of "justinhocard.”

!

againist Young, saying in his order of August 22, 1984:

In the District Court, Judge Loble dismissed &thes complaint

"The gist of plaln iff's ramb ing, uncomprehenrsible complaint
seems to be that the defendant represented private, ncn-governmental
Clients in his capacity as an employee of state government. However,
plaintiff attached to his complaln a2 motion to dismiss in Cause No.
Dv-84-72 in the District Court of Deer Lodge County. The defendants
of that action were four Montana State Supreme Court Justices. The
defendant in this case acted as lawyer for the defendant justwces in

the earlier action. Mr. Young. clearly defended the action A9
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Lussy, Plaintiff and Appeilant, v.
Young, Defendant and Respondent
42 St. Rep. 173

justices on the basis that they were being sued for an act in
discharge of a duty associated with judicial actions of the Court. AN
allegation that Young represented the justices as private individuals
when the attached exhibits showed he represented them in their
judicial capacities sets forth no cause of action."

Although four justices on this Court are indirectly involved in
this action in that the attorney J. Michael Young, had represented
tham, and is now being.sued for that representation, we see no

nflict of interest in recognizing in Lussy's present complaint and

appeal a fruitless, weightless, nesdless, senseless action. The
apveal, as was the action in the District Court, is frivolous and as
such should be dismissed.

This cause 1is another of a series of proceedings brought by Lussy
irr both state and federal courts in which he has imput=d iIncomzetance,
nizs and conspliracy against judges ana partiés involved in his
actions, and he has subjected the judicial process to denicgration.

IT IS THEREFORE CRDERED:
1, The apreal cof Richard C. Lussy

S £r
dismissal of cause no. DV-84-93, in the Distri
County, be and the same is hereby dismissed.

om the “udgment of
ct Court, Deer Lodge

2, Richard C. Lussy is assessed costs in the sum of $250.00
pavable to the Clerk of this Court for deposit in the State Treasury
cf the State of Montana as part reimbursement to the State for the
unnecessary expense and time he has taken of state officials.

3. The Clerk of this Court is directed to mail a certified copy
of this Order to the Clerk of the District Court in and for the Third
Judicial District, Deer 'Lodge County. Such copy of this order and
judgment shall be and serve the office of a judgment for costs against
Richard C. Lussy and entitled to all of the lien protection of a

- Jjudgment. Such judgment shall be docketed in the District Court under

{ the cause file number from which the appeal arose.

4, Copy to counsel of record, and to Richard C. Lussy.

DATED this 24th day of January, 1985.

J.A. Turnage, Chief Justice
John Conway Harrisocon, Justice
John C. Sheehy, Justice

Fred J. Weber, Justice

Willi . =. Hunt, Sr., Justice
L.C. Gulbrandson, Justice
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IM RE THE MARRIAGE OF
GERALD LAWRENCE GAHR,

Patiticner and Appellant,
Submitted: Jul,
V. Decided: Oct., !

1984
1984
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LUCINDA GAHR,

Respondent and Respondent.

JUDGES, Action in a custody proceeding to disqualifiy the sitting judge
for bias. The Supreme Court ruled: {1} 2n affidavit, standing alone,
is not sufficient to disgualify a judge for bias. The movant must
satisfy the burden of proof by raising a strong presumption of actual
bias, and (2) Attorney fees to a party and damages to a non-party were
improperly awarded.

sk [ [ [ g | e ﬂmm‘w

Appeal from the Eleventh Judicial District Court, Flathead County, ‘s

Hen. Robert M. Holter, Judge -~
For Appellant: Hash, Jellison, O'Brien & Bartlett, Kalispell %
For Respcndent: Robert B. Alliscn, Kalispell )
Submitted on briefs. %

Opinion by Justice Gulbrandson; Chief Justice Haswell and Justices
Harrison, Weber and Sheehy concur. %

Affirmed in part, reversed in part.

Mont.
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Gahr, Petitioner and Appellant, v. B4OBIT N, =
Gahr, Respondent and Respondent.  pajf 032185

41 St. Rep. 1879 BILL NO H55’-{ —

Mr. Justice Gulbrandson delivered the Opinion of the Court.

This is an appeal from an order of the District Court of the
Eleventh Judicial District, Kalispell, Montana, denying petitioner's
motion for disqualification of the trial judge for bias, and assessing
Zosts and attorney fees. Respondent did not file a brief with this
Court. We affirm in part and reverse in part.

Cn August 31, 1983, Gerald Lawrence Gahr filed a petition for
dissolution and custody. He alleged that he and his wife, Lucinda,
and their three children had just returned from a five-year residence
in Canada, and that he feared that Lucinda was planning to take the
children back to Canada. At the time Gerald filed his petition and
affidavit,Lucinda was away visiting relatives in Swan Lake, Montana.
Due to this, petitioner alleged he had custody of the children, and
reguested an order protecting that status.

That same day, Judge Keedyv, the District Court Judge assigned to
the matter, issued a temporary restraining order, temporary custody
order and order to show.cause,; directing that Gerald Gahr shculd have
temporary custody, and for both to dppear for a hearing cn September
‘8, 1983. The temparary. order included‘a provision, as provided for by
the local district court rules, that the petition for dissolution
could not be dismissed®'without permission of the court and also
directed the Flathead County Family Ccurt Services to prepare a report
on custedy,; support, and other matters.

The next day, September 1, Lucinda Gahr filed a special appearance
motion contesting the ccurt's jurisdiction, and also filed affidavits
alleging that she, Gerald and the three children had come to Montana
on Aagust ¢, 1983, to wvisit relatives in Flathead Cocunty, and had
planned to return tc Canada at the end of the month. She requested
custody of the children.

At the time the action was initiated, Lucinda was 31 years old, and
Gerald was 60 years. old. He was:iin poor health. Gerald, Lucinda, and
*the children are all United States citizens. ‘

At a meeting with counsel in chambers prior to the September 8
hearing, Judge Keedy indicated that he was concerned about the
question of jurisdiction. After hearing both sides, he decided that
he did not have jurisdiction. He then dismissed the portion of the
petition pertaining to custody, and ordered Gerald Gahr to deliver the
children to Lucinda so she could take them back to Canada. Neither
party was given the opportunity to present any evidence of the merits
of temporary custody. That same day, Gerald Gahr filed a notice of
cdismissal without obtaining the permission of the court.

On September 9, Judge Keedy entered findings and conclusions, and
an order denying Gerald Gahr's notice of dismissal, and pursuant to
the interim report filed by the Family Court Services, directed him to
deliver the children to their mother by 4:30 p.m. September 15.

On September 12, Gerald Gahr filed a motion to substitution of

1880 °
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ainend and a motion to stay. Judge Keedy indicated that he
both. Finally, Jjust minutes before the children were to b
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o
21

as. Judge K@@Gv honored the affidavit to the ey Lnt
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Iurther action on the case other th g tne
tha Supreme Court, for the purpose of Llng in
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Yo the zarlier order, delivsred to Luci Gahr, and
:moved to Canada.

Avpellant presents the foilowing lssues on appeal:
t

(1) Under the rule on disqualificaticn, is
rresent evidence or actual prejudice or L*as on the part of tne juuge

(2) Was the affidavit in this case sufficient? %

¢2) 1If evidence 1is reguired in & disoualifi
it reversivle error for the hearing judge to make dir
facts where there is no evidence to supporit the findiq;a

1 -~

id4) May the judge hearing a disqualification proc
specific amocunt of sZtornevy fees, or attorney's fee
party or award damages in a specific amount to a non-part
sapvorting evidence?
I'his Ceurt, by order of June 29, 19871, superss
ralae con the disgualification ¢f judues, The new order
T o ©

eded the

remedy the confusion caused by the pricr rules, See
Draer of December 29, 1974, section 3-7-807, MCA (1979},
rel Amstaerdam v. 3lstr1~t Court {(1973),162 Mont., 182,
State ex rel Ross v, Digkrict Court (19675, 130 Mont
_’/'C) [ ~

el Grogan v. District Courkt {12711}, 44
rel Carleton v, District Court (1%

resent schems, as set
} No judyge who i _ VL, 2 late
ittorney or counsedl in the z2ction, may oo
In District Court proceedings, each party in a civ
the state and the defendant in a criminal caszse ﬂa\r1 have ong,
pereaptory challenge{s). The peremptory challeng ati ' i
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cagse haz two, and
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is made within 10 days of when a judge 1s assigned to a case. Tha |
chailenged judgo then has no further power to act in the action ot n:r\i?
than to call in another judge. (3) In all judicjal proceadings, = %

3

1
[ R A

judre may be disgualified’ for actual bias on

1881 .



LTy

SENATE JUDICIARY COMMITTEE
Gahr, Petitioner and Appellant, EXHBIT NQ o0
Gahr, Respondent and Respondent |

41 St. Rep. 1879 " DATE 032 85
giLL no__ HB 54/

i davit supporting that allegatTom. OpoT—receipt of such an
idavit, the presiding judge may do no more than to refer the matter
He Chief Justice, who, if the affidavit warrants an inquiry, will
>int another judge to hear the matter. At the hearing the judge

anr evidence supporting the allecation of bisas. The
valification for bkias provision 1is pct meant to be an additicrnal
1ptOL” citallenga. It only applies when the moving party meets its
iezn o raising a strong presumption of actual bias. 46 Am.Jur.2
es, 3ect. 219,
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2ppel lant, in his first specification of error, points out the
general rule under the former substitutiocn »nrovision: that procf of

fact+ showing actual bias and prejudice is not required or permittad,
citing Amsterdam, Ross, Gregan, and Carleton. These cases no longer
applv under the present version of section 3-1-802, MCA.

}

21 lant next contends that the affidavit he filed was sufficient
sport the disqualificat*on of Judge Keedy. His counsel stated at
¢ disgualification hearing that "{wle had the fesling that the
£idavit would have to stand by itself, and we don't have any further

71dence to present." Under the present rule, an affidavit alone
n support a disqualification for bias. Again, this is different

he ola rule. The purpose of the affidavit under the present
is to (1) temporarily relieve the sitting judge of any further

tsdiction over the matter; and (2) put the Chief Justice on
ingulry notice that a sitting judge may be biased in a particular
action. If the Chief Justice feels the affidavit warrants inguiry, he
wili appoint another judge to hear evidence and look into the matter
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next asserts that, in any event, Judge Holter based his
dence that was not presented in the affidavit or at the

particularly objects to the judge's finding that:
ntly Judge Keedy determined that false representation had
to him," and that Judge Keedy '"took steps to restore the
by a temporary order gained by misrepresentations to him.

It 1s axiomatic that a judge may take notice of all the evidence

properly before him, including that contained in the record. Rule
202(b)(6), Mont.R.Evid. We do not, however, reach the iscsue of
nether a judge sitting 4in a dlsquallflcotlon hearing can consider the
julicial acts committed by the chal lenged judge. We affirm Judge
Holrter onn The ground that petltlon@r failed to meet his burden of

: strong presumption of Judge Keedy's bhias. The whole gist of
=r's argument was that he f=21t he could not get fair treat meﬂt
1 Judge Xeedy because he had denied several of petiticner's
srevisus metions., Beyond a brief chrenology of the case and this
cnclusory argument, petitioner failed to present any evidence to meet
is burden. Judge Holter properly denied petitioner's request for the
isqualification of Judge Keedy.

Judge Holter awarded $500 in attorney's fees to Lucinda Gahr, and

$300 to Flathead County for "damages'" for the Family Court Services
report,  There is no provision in section 3-1-802, MCA that allows a
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Lance’s
threat

3y LARRY HOWELL
of the Missoulian

A nationally known expert on
constitutional law testified Tues-
day that he thought John Fesler
Lance was serious about taking a
hostage if he didn’t win back cus-
tody of the children and ranch
he'd lost through divorce.

Lance. a strong critic of the
state’s judicial system since his
contested divorce settlement in
1979. is on trial in Missoula Dis-
trict Court for felony intimudation.
H» is acting as his own lawyer.

The charge stemns {rom a latter
dated Sept. 8, 1984; he sent to
several peopie niinting that his
iegal problems would culminate in
1 streets of Dodge™” showdown,
during which he would have an
unnamed hostage.

Nathaniel Denman, of Cape
Cod. Mass., said he'd agreed last
spring to help Lance represent
aimself in his Jawsuit-strewn
quest to get back his children and
ranch in the Bitterroot. Denman,
who was recently on *'60
Minutes,” said his relationship
with Lance deteriorated, culminat-
ing when Denman notfied author-
tlies of the hostage threat in
September. .

] feared he would do what he
snd ke was going to do,” Den-
man testified. “I'm not a psychia-
trist, but it looked like he was
getting further and {urther into a
ole ... he couldn’t get out of.”

During his cross-examination,
Lance asked Denman if there was
“ever any reference lo use of
{irearms ... by John Lance " dur-
g their phone conversations.
Denman, who said he'd tried to
discourage Lance from making
any threats, said Lance had made
such a reference.

1 mentioned that some police-
man or sheriff might come for
you and you indicated you had a
imm (weapon),” Denman said.

“You indicated you kept it by the -

door and you indicated that was
what it was for.”

Atter County Attorney Robert
L. Deschamps III rested his case,
Lance recalled Denman as his
own witness. Much of the ques-
tioning concerned the falling out
between Lance and Denman.
Aiter an objection by Deschamps
that such testimony was irre-
levent. Lance said he hoped to
snow that the threats had resulted
from “the tremendolis frustrations
vuilding insislé of me” over Den
'man reneging on his 3¢ler to help

N .

as he acted as his own attorney in his Missoula District Court trial on charges of felor

intimidation.

Lance with his legal cases.
Judge Leonard H. Langen
from Glasgow allowed Lance to
proceed through a few more of
Deschamps’ objections. However,

_he got less and less patient. fi-
nally telling Lance, “We're not
trying this man.”

He then scolded Lance for re-
quiring special treatmeat. saying
he’d beeit “trying to lean over
backwarda™ because Lance wasn't

a lawyer. Lance responded that it
was unfair to hold him to the
_same standards as'a member of
the
“Tangen was brought in to hear
the case because Missoula's dis-
trict judges either had schedule
contlicts or cunflicts with Lance.
His most recent lawsuit, filed in
December in U.S. District Court -
in Missoula. afleges a judicial con-
spiracy deprived kim of his land.

the right to visit his chuldren a
“life, liberty and the pursuit of
happiness.”

Named as defendaats in the
suit, which seeks $6 million in
damages, are four present and
former state district judges, fiv
counties, 1Wo county sherniifs, t.
state of Montana, Lance’s ex-w
her new husband and three cur
rent owners of Lances former
ranch.

search for slic

A recent radio promotion by Missoula station ™
IXT-FM promoted some confusion around town,

The stauon cut a ski into six chunks, hid each
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502 South 19th Bozeman. Montana 59715
Phone (406) 587-3153

MONTANA

FAEM BUREAU TESTIMONY B8Y:  Alan Eck

4

FEDERATION BILL #_HB-594 DATE  3-21-85

SUPPORT XXX OPPOSE

v
i

r. Chairman and members of the committee, for the record my name is
Alan Eck. I'm representing the Montana Farm Bureau Federation. The
Farm Bureau would like to go on record as suppcrting House Bill 594.

de believe that it is a basic right of any property owner to know who
when and why someone is on their property and to give them permission to

be there. We urge a "dopass" recommendation on 48-594. Thank you.

SENATE JUDICIARY COMMITTEE
EX'I BT NO 2

o, 032185
BILL ND. BB 594

SIGNED
—== FARMERS AND RANCHERS UNITED ==—



Lake Millimg, Ine. PHONE: 406-363-2334

illO MiLL STREET HamMiLToN, MONTANA 59840

Qb

Testimony
in support of
HB 622

on behalf of

Robert Lake
Lake Milling, Inc.
Hamilton, Montana

Mr. Chairman, members of the Committee, Lake Milling is
a small, privately owned feed manufacturing, farm supply store
located in Hamilton, Montana. House Bill 622 is a much needed
change for our type of business.

We have approximately 980 active accounts and, under the
current law, checks written for payment on account are uncol-
lectable as a bad check and are simply added back to the out-
standing balance.

I believe a bad check is a bad check and should carry
the same penalties whether the individual has an account or not.
This bill will accomplish this.

I respectfully urge your support of House Bill 622.

March 21, 1985
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AMENDMENTS TO HB 310:

1. Page 7, line 4.

Following: ''40-4-106"

Insert: ', and uniform sample affidavits and orders of inability to
pay filing fees or other costs"

2. Page 7, line 5,
Following: 'order"
Insert: '"and the inability to pay filing fees order"

3. Page 7, line 12 through page 8, line 6.
Reinsert: stricken language
Renumber: subsequent sections

4. Page 8, line 7.

Following: line 6

Insert: ''Section 7. Review or removal -- district court. (1) An
order issued by a municipal court or justice court pursuant to
40-4-106(3) is immediately reviewable by the judge of the district
court at chambers upon the filing of a notice of appeal. The
district judge may affirm, dissolve, or modify an order of a
municipal court or justice court made pursuant to 40-4-106(3).

(2) Any case in which an order has been issued by a municipal
court or justice court pursuant to 40-4-106(3) may be removed to
district court upon filing of a notice of removal."

Renumber: subsequent sections

5. Page 8. line 9.
Following: '"judge'
Insert: '"justice of the peace, or municipal court judge"

SENETE JUDICIARY COMMITTEE
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secretary and chairman. Have at least 5J printéd Tl start.

ROLL CALL VOTE

SENATE COMMITTEE JUDICIARY

| e
Date (32185 (>~

;

Bill No. 78] Time

Senator Chet Blaylock

X

Senator Bob Brown

Senator Bruce D. Crippen

Senator Jack Galt

Senator R. J. "Dick' Pinsoneault

B4

Senator James Shaw

Senator Thomas E. Towe

Senator William P. Yellowtail, Jr.

X X

Vice Chairman
Sepator M. K. "Kermit' Dapiels

A

Chairman
Senator Joe Mazurek

X

&nd&/ ;'/\CL Cuz'
Secretary(jﬁ <;]

Motion: | PBNCI

7} g/%gm/é/
Gatman /)

(include encugh information on motion—put with yellow copy of

camittee report.)
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‘'secretary and chairman. Have at least 30 princed Tl starc.;

ROLL CALL VOTE

SENATE OQMMITTEE JUDICIARY
- Lo . e
Date ¢ 32i%8S Howare Bill No. 75/ Time /[ 2
NAME YES NO
. !

Senator Chet Blaylock X

Senator Bob Brown X

Senator Bruce D. Crippen ><

Senator Jack Galt X

Senator R. J. "Dick" Pinsoneault X

Senator James Shaw 3(

Senator Thomas E. Towe

XX

Senator William P. Yellowtail, Jr.

Vice Chairman
Sepnator M. XK. "Kermit!' Dapiels

X

Chairman
Senator Joe Mazurek >< .

T @
Candy  Maley 72%6{44(/:/
Secretary [/ Y Chaiman  //J

Motion: fg (T

(include encugh information on motion—put with yellow copy of
camittee rt.
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Ly NO.
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PROPOSED AMENDMENT TO HB 340:

1. Page 4, line 7.

Following: '"company."

Insert: "A landlord is entitled to payment of the storage costs allowed
under this subsection before the tenant may remove the property."

2. Page 4, line 19.
Following: I'rent"
Insert: 'or damages"

SENATE JUDICIARY COMMITTEE

EXHIBIT NO.___\
DATE 0321%5
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secretary and chairman. Have at least >J printed TC starc.

ROLL CALL VOTE

SENATE CCVMMITTEE JUDICIARY
Date 3R/ §S Heune Bill No._50 Time 1] - 5C
NAME YES NO
Senator Chet Blaylock )i
Senator Bob Brown X
Senator Bruce D. Crippen X
N
Senator Jack Galt X
Senator R. J. '"Dick'" Pinsoneault ><
Senator James Shaw ><
Senator Thomas E. Towe x
Senator William P. Yellowtail, Jr. )*:
Vice Chairman ’\i
__Sepator M. K. "Kermit!" Danpiels 7z
Chairman
Senator Joe Mazurek X
_ P
G &
(1b%{i4 %ﬂ¥7KCLtL ////?ﬁfﬁi*a/ﬂQélw//
Motion: | ' [SCL:E:

(include enough information on motion—put with yellow copy of
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secretary and chairman. Have atc least S0 princed TO starc.)

ROLL CALL VOTE

SENATE COMWMITTEE JUDICIARY
Date 03] S§ Hewoo.  BiliNe. 507 wime 15
NAME YES NO
Senator Chet Blaylock ><
Senator Bob Brown :x;
Senator Bruce D. Crippen X
Senator Jack Galt 7(
Senator R. J. "Dick" Pinsoneault ><
Senator James Shaw ?f

Senator Thomas E. Towe

Senator William P. Yellowtail, Jr.

Vice Chairman
Senator M. K. "Kermit'' Dapiels

Chairman
Senator Joe Mazurek

KX I X

Condy Alaley '/;XZéV%@a4<;,//
Secretary /j . y Chaizman D

Motion: | ﬁ/\/ Cj_:

(include encugh information on motion—put with yellow copy of

camittee report.) SENATE JUDICIARY COMMITTEE
LY 7T NO |
- 03235

Bl.L NO. J+f5fi9_7




secretary and chairman. Have at least 50 printed to starc.)

ROLL CALL VOTE

SENATE CCMMITTEE JUDICIARY

N
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\_/\

Date

Hewo oo BillNe. 2L (& Time /150 am

Senator Chet Blaylock

Senator Bob Brown X

Senator Bruce D. Crippen X

Senator Jack Galt

Senator R. J. "Dick' Pinsoneault

Senator James Shaw . L

Senator Thomas E. Towe
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PROPOSED AMENDMENTS TO HB 155:

1. Page 2, line 12,

Following: 'oxr"

Strike: remainder of line 12 through ''creature' on line 13
Insert: 'mammal"

2. Page 2, line 17.
Following: 'he"
Strike: ‘'"knowingly"

3. Page 3, line 2.
Following: 'at"
Strike: '"'such"
Insert: '"any"

4, Page 3, line 3.

Following: '"exhibition"
Strike: ', fighting, menacing, or injuring of an animal"
Insert: '"in which animals are fighting"

5. Page 3, line 15.
Following: '"of"
Strike: ''dogs"

Insert: "animals"
Following: '"hunting'"
Insert: 'and training"

.= JDICIARY COMMITTEE

i NO_____._\—E———‘-‘—'—

2135
D/w‘\‘. o
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STANDING COMMITTEE REPORT

Page 1 of 2 ' Mareh 21 85

MR. PRESIDENT

We,yourcommitteeon.................................{'.J.??gj ..........................................................................................
w0 -
havinghadunderconsideration...........................Wﬁ...g.x.% ........................................................ NoIS: .......
thlxd g copy (. BEE
color

{Seaator Piascaesult)

DECLARES A FELONY TO CAUSL OR ALLOM THE FIGHTIEG OF AMIMALS FOR SPORT

- -
Respectfuily report as follows: That HOGEE BILL Nolba .......

be smended as foliows:

1. Pagze 2, lines 12 and 13.

/  Following: "or” aem line 12
Strike: remainder of line 12 threugh Pcreature” vm lime 13
Insert: ‘“mamaml®

2. Page 2, line 17.
Following: “he®
Strike: “’kneviag?:\{-’;

R

v

3. Page 2, lins 24.

, Following: (2} .
Insert: ‘*“knowingly”

4, Page 3, line 2.
Following: *in”

v Strike: ¥or is knowingly present at such®™
Insert: Tauy™

BHARELEEL
- gontinmed

e t Qche}é‘ ........ k ......................... Cha"man



Page 2 of 2
XUSE BILL HO. 155

5. Page 3, line 3.

Folliowiag: “exhibition”

Strike: ", fightiap, semacing, or injuriasg of an aniwsal®
Insert: "in which animals are fightiag®

6. Page 3, liae i35.
Following: Mofr
Strike: “dogs™
Insert: “aniaals”
Following: T"hauting®
Insert: "and trainimg™

AXD AS AMEROED

BE COMCURRED IN

Senator Joe Matorek, Chaimn



STANDING COMMITTEE REPORT

Page 1 of 3

R Mareh 23 19..33
MR. PRESIDENT
We, your COmMmittee ON........ccovviiiiianennnnens JZE}ICIMY ...................................................................................
having had under consideration........................ %-SEBII‘L ...................................... et trneieacaaaiaens No...... 313 .....
third reading copy ( _b}t_l_e_ }
color

{Serator Towe)
ABUSED HOHSENOLD MEMEERS TO OBTAIN SELF-HELP TEHPORARY RESTRAIXING ORGER

Respectfully report as follows: That HOUSE BILL No 318

be amendnd as follows:

1. Page 5, lines S and 4.
Following: “INJURY™ on line 3
Strike: resalnder of lime 3 through “IRJURY" on use4

2. Page 7, line 4.

Following: "4G-4-106"

Insert: ™, and uniform sample affidavits and orders of inmability to
psy filiag fees or other costs”

3. Pags 7, line 5.

Following: “oxrder®™
Inzert: ™and the inability to pay filing fees order® -

BOBXARX
BRI RmEsX

Chairman.
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Paze 2 of 3

HOUSE BILL KO. 319

3. Page 8, line 7.

Following: 1line 6

Insert: "REW SECTICH. Section &. Jurisdiction and venwe. {1} district
courts, zunicipal courts, aad justices' courts have concurrent
jurisdiction to hear and issue orders under 40-4-106(3).

(2} The municipal judge or justice sf the peace shall, oa motion,
suspead all further proceadings in ths acticn and certify the pleadiag
and any oxders to the clerk of the district court of the county where -
the action was begun if an action for declaration of inealidity of a
sarriage, legal separation, or dissolution of sarriage, or child
custady 1z pendiny betwesn the parties. Prom the time of the certifi-
catica of such pleadings and any orders to the clerk, the district coart
has the same jurisdiction over the action as if i: had beon commenced
- therein.

{3) An action brought under 40-4-106{3) may be tried in the
county in which sither party resides or in which the physical almse
was eommitted.

(4) The right to patition for relief may not be denisl because
the plaintiff has vacated the residence or household to aveld sbusa.”
Resumber: subsequeat zecticans

5. Page 8, line 7.

Pollowing: 1line &

Insext: YVREW SECTION. Section 7. Review or removsl -- district conrt.
(1) A order issued by a municipal court or justice court pursuant to
40-4-106(3) is {immediately reviowable by the judge of the district
court &t chambers apon the filing of & notice of appeal. The
district judgs may affirm, dissolve, or wdify an order of a
sunicipal court or justice court made pursuvant to 40-4-106(3).

{2} Any cass ix which an order hszz been issued by s mumicipal
sourt or justice court pursusat to 44-3-126(3} may be removed to
district court upen filing of a notice of removal.”

denusher: subsequent soctions

6, Page Z. line 9.
Following: "judge”
Iasert: "justice of the peace, or municipal court judge™

Senator Joe Mezprek, Chairsss

e



Page S of 3

J0USE BILL XO. 310

@

7. Page 3, line 2.
Poilowing: “throuzh”
Striks: 7%
Insert: 3¢

3. Page 9, line 4.
Poliowing: *Sactioa™
Strike: T8¢
Insext: =p¢

ASD AS AMENDED

BE COXCURRED I

e Bareh 21 19.35

Senator Jos MarpreX, Chailrman



STANDING COMMITTEE REPORT

e Marew 21 19.33
MR. PRESIDENT
We, your corﬁmittee (o] 2 T O, mz‘.’:z&gf ...................................................................................
having had under consideration......................... m&‘i&k ............................................... 4 ........... No....... ‘:‘éi’
third reading copy | bine )
color

(Seaator Mazsrek)

ANERDS LAMS CM DISPOSITICON OF PROPERYY ABAHDOMED 5Y A TERANT
AFTER VACATIONS

Respectfully report as follows: That...........cc.coetevnnnss e e e NO......o .

be amonded as follows:

1. Page 4, line 7.
Following: “company.™

Insert: “A landiord §s esmtitlsd to payment of the storage costs allowed
under this subsection befors ths tenmant msy remove the property.”

2., Paze &, line 13.
following: f"ragt®
Insert: “or damages”

e o

ARD AS AMENDED

38 CONCURRED IN

i

Senatar Joe Maiidre Chairman.



STANDING COMMITTEE REPORT

et sraaaens Maved 21 19..85
MR. PRESIDENT
We, your committee onJl%BIEIARY ..................................................................................
having had under consideration.......................... m EBI‘I‘L ..................... No........ 341
third reading copy { _bluve
color

(Seaator Blavlock)

CIVIL LIABILITY OF PEESON RO 3TUPS PAYTMERT O CHECK, DRAFT, OR ORDER

Respectfully report as follows: That.................... .................................. No........>. el

be anesded as follows:

Page 1, lines 23 and 24.

Following: "paymeat”™ on line 23

Strike: remainder of lime 23 through “REKDERED” on line 3

Insert: “with the iatent to frasdulentiy defest a possesscry liem or

otherwise defraud the payes of the check”

af

88 CONCURRED IM

SeRdtor Joe MaEaver Cha|rman



STANDING COMMITTEE REPORT

e HareR 21 19..85
MR. PRESIDENT
We, your COmmittee oN.....cooceevviviienneneniiennns J‘EDR:IARY ..................................................................................
having had under consideration.........................EW..%I&I.'.? ......................................................... NoSéb .......
talrd blue

readingcopy ( """~ )
{Senator Yazurek)

REVISING 1AW RELATING TO DISCRIMISATION IY IMSURANCT § RETIREMENT PLARS

Respectfully report as follows: Thatmggn‘!‘ .......................................................... No?’éé .......
BE NOT CORCURRES IN

DOKAIL

DOHITEREX

Ssnator Joe Mazurek Chairman.



STANDING COMMITTEE REPORT

S Mazch 21 19.83
; MR. PRESIDENT
We, your committee onmza&ﬁ? ...................................................................................
having had underconsideration..........................‘.i‘.qi.x.gg.?;f‘f;f ...................................... et No....... 4 76
third reading copy ( _?}E‘; )
color
(Senator Yellowtail)
SIVING JUSTICES'! CRTS. JURISDICTION WITH DIST. CRTS. I3 MISDEMANCES
Respectfuily report as follows: That................... :ms Eﬁlﬁ. ........................................................... No....... 476
4
\ﬁ_‘
f
BE COXRCURRED IN
BERAEE
boeotanirtid
» -

‘Senator Jig Harzurek Chairman.
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STANDING COMMITTEE REPORT

e Marel 21 19.35
MR. PRESIDENT
We, your committee oN......coevvniniiiniiciinnna J %ICI&E? .................................................................................
having had under consideration........................... %ﬁﬁﬁ!u ......................................................... Nosg}7 ........
thixd reading copy { iua__ )
color
{(Senator HMazurek)
REVISE LAWS RE: z}rsmmm)& I THSURARSE
Respectfully report as follows: That..................... iﬁ’ﬁsﬁ’&ﬂ&a ........................................................ Nos‘}-" ........

BE MUT COMCUHRED IN

"Seoxnator Joe 3"5&3’31‘8 Chairman.



STANDING COMMITTEE REPORT

... 3% = T 19.3%
; MR. PRESIDENT
We, your COmmittee oN.........oeeeveieneienrnnannnn.. mﬂlﬁzﬁﬁ'f .................................................................................
having had under consideration...............cc.cc....... tﬁ}muu .................................... e, No......... 379
third reading copy ( blg. .e )
color

(Senator Towe)

CERTIFICATION FOR VOLUNTARY AUMISSION OF MENTAL PATIERT TO STATD
BOSPITAL

POUSE BILL 579

Respectfully report @s fOlOWS: That. ...t cee ettt e et r it eaes it e et e e e e e e anansaeaanaans No

e anended as follows:

Statement of Intent.
?aga | 1ine 13,
Poallowing: 1ine 17.
Insere: *(1) sdoption of a yrocedure requiring a written statemant
\ signed hy an authorized person froa the commmity nental haglth
’ center either before or at the time the confirmation iz obtained;™
Zenmunber: subseoquent subsections

AsD AS AMENDED

BE COMCURRED IN ‘ 3

BB

Seastor Joe ¥azurek Chairman.



MR. PRESIDENT

We, your COmMmittee ON........oocvuvinininnaannnnns JWICIARY ...............................................................
= . s
having had under consideration....................... mal“" ............................................................
z &
third reading copy ( __ "'m_. )
color

STANDING COMMITTEE REPORT

{(Senator Mmrurek)

BURASLE POWERS OF ATTORNEY

Respectfully report as follows: That................. % Seabuindr Swbel .............................................................

BE CUNCURRED IM

-
’ «“*-‘”?

Chairman.



STANDING COMMITTEE REPORT

e Hazeh 21 19..33%
MR. PRESIDENT
) JUDICIARY
AU BRVEo TN ] ol e]n a1 04 (1 ad-T- 2o Lo B S PO OO SN
_ - HOUSE BILL - 731
(8P 1V [aTo MaT-Te MUTaTe T=T R oTota Ry e L=t - X o o O O OO OPSP NOo.ooirreeen,
third blae

readingcopy ( )
color
{Senator Plasoneault)

PRUSECUTOR HAY APPEAL FROB JUSTICE'S OR CITY {OUET 'TO DISTRICT COURT

Respectfully report as follows: TRAE e et et NO.....cceciien,

BE COMCURRED IX

Sonstsr Joo Mazurek Chairman.
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STANDING COMMITTEE REPORT

....................... Maxeh 21 19..93
MR. PRESIDENT
) JUBICIARY
MV, Y OUE COMIMITEEE ON.uitiiiitiiitiet it et et tateneaeaensetenaanntanansesnanassesstacssonseesesenssesnssntesnsenseressonttentnennnmmennenmneiioness
2 HOUSE * <

havinghadunderconsideration...................m................?.I.;.“.I.‘. .................................... e No...??.’ﬁ ........

third . biue

reading copy { __ )
color

{Serator Daniels)

ELIMINATE STATE AGERCY RUSPONSIBILITY COSTS OF APPUINTED COUNEBEL

Respectfully report as follows: TRAU oo e e e No.. . @93 .

B8 CONCURRED IN

RIS .

Senator Joe Hazurek Chairman.





