MONTANA STATE SENATE
JUDICIARY COMMITTEE
MINUTES OF THE MEETING

March 8, 1985

The forty-fourth meeting of the Senate Judiciary Committee was called to
order at 10:05 a.m. on Friday, March 8, 1985, by Chairman Joe Mazurek in
Room 325 of the Capitol Building. The Senate Fish and Game Committee
was in attendance.

ROLL CALL: All Senate Judiciary Committee members were present. In
addition, all Senate Fish and Game Committee members were present, with
the exception of Senator Judy Jacobson.

CONSIDERATION OF HB 265: Representative Bob Ream, sponsor of HB 265,
introduced the bill to the committee and traced a bit of its history.
There were a variety of bills on stream access last legislative session.
Because of the uncertainty regarding the Hildreth and Curran Supreme
Court decisions at that point in time, Representative Keyser sponsored a
resolution requesting an interim study. The interim committee provided
a public forum for this issue. People began to realize it wasn't a
black and white situation; there were areas of grey in between on which
people were going to have to compromise. Both sides realized they would
have to come up with a bill to ameliorate some of their concerns. This
is not a committee bill, but a bill on which the two sides got together
in the months before the session began and hammered out. The bill was
before the House Judiciary Committee, which appointed a subcommittee
headed by Representative Keyser. There was an attempt to involve both
sides in the decisionmaking on the amendments made by the subcommittee.
Representative Ream then suggested the committee read the interim study
(Exhibit 1).

PROPONENTS: Representative Bob Marks, co-sponsor of HB 265 and chairman
of the interim committee, testified in support of HB 265. He carried

HB 888 last session, which covered many of the same things. Last
session, people protested passage of that bill until the Supreme Court
cases had been decided because they thought they could win those cases.
If they had won the cases, there would have been no need to come back
this session with HB 265. There has been some inference that if the
bill is tinkered with, it will be killed in the Senate or on the House
floor. Representative Marks hoped the committee would not get spooked
from killing this bill without carefully considering what this bill does
to the people who say it does things to them, who are both landowners
and recreationists. He suggested the committee carefully consider a
comparison between what this state would have with just the Supreme
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Court decisions or what the state would have with some sort of legis-
lation. He did not say the bill was perfect, but he suggested if the
committee did not feel it were, they should try to improve it. Repre-
sentative Marks felt that when we come right down to the management of
our streams and properties in the state, there is going to have to be a
compromise, and that compromise was forced on us by the court decisions.

Representative Kerry Keyser testified for two main reasons: (1) He
served on the joint interim committee which dealt with the recreational
use of Montana waters. .(2) He was appointed chairman of the House
Judiciary Subcommittee which took under consideration the many water
bills dealing with recreational use and the landowners' rights of our
state waters. The goal of the subcommittee was to keep HB 265 within
the bounds of the Supreme Court decisions and to express the legis-
lature's desire to tie down and define the areas that were left very
broad in those decisions. The bill defines: (1) diverted away from
natural water bodies; (2) ordinary high water mark (puts the definition
back in the banks of the stream and does not include any floodplain);
(3) off-water storage and off-waterways which cannot be used; (4) sur-
face waters and limitations of these waters; (5) rights of portage; (6)
right to appeal; (7) restriction of liagbility of landowners and super-
visors as far as recreational use of the water; and (8) prescriptive
easement (not acquired by the recreational use of surface water). Had
HB 888 passed and been on the statutes last session, it would have had
to have been considered in the Hildreth and Curran Supreme Court deci-
sions. The federal Court of Appeals and the United States Supreme Court
have told Montana time and again it will decide its own water problems
as they will not take them. He hopes this legislature will adopt a law
which will set some guidelines. The statement of intent states the
commission shall strive to permit broad exercise of public rights while
protecting water resources and the ecosystem. Representative Keyser
“then referred to the statement of intent, page 1, lines 12-19, and page
2, line 9 through page 3, line 9. The Fish and Game Commission pres-
ently has the right to control the use of present streams in the state
of Montana as to use of floaters, fisherman, catch and release, and
where you can float and where you cannot. As the constitution has a
separation of powers provision, it allows the Supreme Court to take
these cases and make decisions. The constitution also mandates upon the
legislature the right to take care of these problems. Representative
Keyser proposed an amendment that was talked about in the House Judi-
ciary Committee, but it was their decision not to change the bill as it
went into the House and instaed they would bring this before the Senate
‘(Exhibit 2).

Ronald F. Waterman, an attorney from Helena, appeared on behalf of
Montana Stockgrowers Association, Montana Woolgrowers Association,
Montana Association of State Grazing Districts, Montana Cowbelles,
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Montana Farmers Union, Montana Cattle Feeders Association, Montana Farm
Bureau Federation, Montana Water Development Association, Women Involved
in Farm Economics, Montana Grain, Montana Irrigators, Inc., Montana
Dairymen, Montana Cattlemen's Association, Park County Preservation
Association, and the Agricultural Preservation Association Mr. Waterman
presented written testimony to the committee (Exhibit 3). This written
testimony included several amendments. In addition, Mr. Waterman
testified that SB 418, previously passed by the Senate Judiciary Com-
mittee, deals with the ordinary high water mark. The contention of
those who propose to kill HB 265 is the definition of ordinary high
water mark which should be used is that given by and within the Natural
Streambed Preservation Act regulations. It speaks in terms of where
vegetation is absent from a stream as a way of defining the ordinary
high water mark. By regulation, the Department of Natural Resources and
Conservation found a device under which it could extend its jurisdiction
as far into the stream as possible, and it has done that by calling the
low water mark, the high water mark. HB 265 has a definition that
defines the high water mark where it is--where there is diminished
vegetation, diminishment caused by the presence of water over that
vegetation. All of those who live in Montana can conceptualize where
that is as being within the beds and banks of a stream; it is not a
corridor several hundred yards wide through which the public can
trespass through landowners' property. It is in fact a clearly defined
stream area and a fair and balanced definition. Mr. Waterman also found
trouble with the way floodplains have been dealt with in SB 418.

SB 418 says the floodplains can be used so long as there is water on
them, and that means the flood irrigated waters of this state would have
recreationalists into hay meadows during the spring and summer during
irrigation season. That is not what was intended. That is not what
landowners want or recreationalists seek. Mr. Waterman feels HB 265
properly deals with floodplains by saying simply the use is prohibited
for all reasons and all seasons. Mr, Waterman testified that the
definition of surface water does not open the corridors of the dry
waterways for public use. The reason for that is simple. Class I--the
large rivers, do not dry except in a drought year. Class Il streams
will dry. With respect to Class II streams, we have said those streams
can only be used for water-related pleasure activities. Recreational
use is defined in section 2 in the manner in which the court said the
streams can be used. Then we go on to say those things that are
inconsistent with a water-related activity, of which big game hunting is
one. You will hear some testimony suggesting big game hunting should be
allowed within the ordinary high water mark. Mr. Waterman testified
there are a number of reasons why that language is there and why the
proposed amendment should not be followed: (1) Big game hunting needs
permission on all private property, whether within or outside the
ordinary high water mark. (2) Big game hunting with high powered rifles
is a danger to those people who live along the streams. (3) Big game
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hunting is using high powered rifles to knock down deer and elk within
that waterway. For those times when they are not successful and the
deer and elk get outside the high water mark, you are then encouraging
the incidental trespass. That is why big game hunting is a flat prohi-
bition and that is why all terrain vehicle operation is an absolute
prohibition absent the caveat if you have the landowner's permission.

We are trying to encourage the recreationalists to ask first and encourage
the landowners who are asked to give permission. Some of the proposed
amendments address the creation of permanent structures and prohibiting
them without the landowner's permission. We have defined two segments
of the land into Class I and Class II, large rivers and smaller streams,
and on smaller streams, there are some other things that are incon-
sistent with landowner use and cannot be used. We have addressed
prescriptive easement and talked about the fact you cannot follow
diverted waters, pointed out that landowner liability must be addressed,
have addressed portage route. Portage the Supreme Court said is a right
to go around barriers in the least intrusive manner without damaging
private property rights, and we have reiterated that, but then they have
provided a mechanism whereby if excessive portage on all sides of the
stream becomes an abuse or an inconvenience, landowners have a device
under which they can restrict portage to a single, exclusive route. The
portage route is a definitional way of problem solving without using
access to the courts. They have spoken in terms of prescriptive ease-
ment to assure that the public does not have a right through use to
obtain a prescriptive easement of the water, beds, banks, portgage
routes, or any other progression over the land. Mr. Waterman testified
that the Senate bills are not adequate to cover the problem. There have
been some arguments advanced that this is a compromise, and if there is
a compromise at all, it is a compromise against an uncertain future
where litigation can and will further erode landowner rights in exchange
for the certainty of a bill which is balanced and fair and which con-
siders all of the elements of a complex subject.

Mary Wright, representing the Montana Council of Trout Unlimited, which
participated in the process that is now embodied in HB 265, testified
they fully support HB 265 as a fair, balanced, and reasonable treatment
of all the issues raised by the Montana Supreme Court in the Hildreth
and Curran decisions. They believe it clarifies the issues that were
not decided by the Supreme Court; it states clearly the rights and
responsibilities of the sportsmen, and it protects the landowners. It
integrates all of the issues surrounding stream access; it has many
strengths; and because of these strengths, they ask the committee's
support of the legislation. One of the strengths lies in its compre-
hensive treatment of the issues. At the same time it is a focused
treatment. It provides a suitable vehicle for the legislature to
address all of the stream access issues. It classifies streams and
preserves reasonable landowner control over smaller streams by preserving
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in a reasonable way the rights granted by the court to sportsmen. It
provides the means for sportsmen/landowners to join together with the
Department of Fish, Wildlife and Parks to regulate uses of streams on a
site-specific basis to accomplish the stated goals of all the parties
that our resources be protected. In addition, Ms. Wright submitted
written testimony to the committee (Exhibit 4). Ms. Wright concurred in
the previous testimony and the amendments presented by Mr. Waterman.

The following testified in support of HB 265 and, where indicated,
presented written testimony or made additional testimonial remarks:

Jim Flynn, on behalf of the Department of Fish, Wildlife and Parks
(Exhibit 5). Jimme L. Wilson, rancher from Trout Creek and President of
the Montana Stockgrowers Association (Exhibit 6). Dan Heinz, on behalf
of the Montana Wildlife Federation (Exhibit 7). Richard Parks, owner of
Parks' Fly Shop and President of the Fishing and Floating Outfitters
Association of Montana (Exhibit 8). Paul F. Berg, representative of the
Billings Rod and Gun Club and the Southeastern Sportsman Association
(Exhibit 9). They believe it should allow big game hunting below the
high water mark on Class I streams without the necessity of the private
property owners' permission. Robert Vandevere, a registered concerned
citizen lobbyist from Helena, testified in support of the bill. He
stated that if the bill needs a touchup, it should be worked out two
years from now. Jo Brunner, representing the Montana Grange, the
Montana Cattlefeeders Association, and the Montana Dairymen's Association,
asked for the committee's full support of HB 265 with the amendments
submitted by Mr. Waterman (Exhibit 10). Mike Mcone, of the Western
Environmental Trade Association, stated they support legislation that
protects the private property rights. They believe if modications are
made to HB 265 they can support the legislation and offered amendments
to the committee (Exhibit 11). Gene Chapel, President of the Montana
Farm Bureau Federation, stated they represent 38 organized counties
throughout the state, and only one of those county farm bureaus dis-
sented from the position in support of the bill, namely Sweetgrass
County Farm Bureau (Exhibit 12). Mack Quinn, rancher from Big Sandy and
immediate past President of the Montana Farm Bureau (Exhibit 13). Don
McKamey, President of the Montana Woolgrowers Association who lives
south of Great Falls on the Smith River (Exhibit 14). He stated the
majority of his membership is in support of this legislation. Jerry
Manley, President of the Montana Coalition for Stream Access (Exhibit 15).
Lorraine Gillies, of Granite County (Exhibit 16). Jim McDermand,
spokesman for the Medicine River Canoe Club in Great Falls, testified

HB 265 in its present form is an equitable bill that will satisfy the
wishes of the majority on both sides (Exhibit 17). Lavina Lubinus,
representing Women Involved in Farm Economics (Exhibit 18). Joe Etchart,
President of the Montana Association of State Grazing Districts, sup-
ported the passage of HB 265 with Mr. Waterman's amendments (Exhibit 19).
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Maynard Smith, from Glen, supported the bill but asked for a change
(Exhibit 20). As a supervisor on the Beaverhead Conservation District,
they have been working with the Streambank Act for the past eight years
(SB 310). He personally has been on about 50 streambank inspections,
consisting of a member of the conservation district, the landowner, and
a member of the Fish and Game Department. They have dealt with the mean
high water mark, which is just about the same described in HB 265, but
it is a little different. He asked that the committee change the
definition in HB 265 to coincide with the description of the ordinary
high water mark in SB 310.. Kevin Krumvieda, representing the Missouri
River Flyfishers, stated his membership fully supports HB 265 (Exhibit 21).
Walter McNaney, President of the Big Horn County Farm Bureau (Exhibit 22).
Don Jones, a member of the Gallatin County Farm Bureau and former member
of the Montana State Board of Directors of the Farm Bureau, appeared in
support of HB 265 as it is now written but was concerned that there may
be an amendment to get big game hunting, which he opposed (Exhibit 23).
Carl Hope, member of the Big Horn County Farm Bureau (Exhibit 24). Dave
McClure, President of the Fergus County Farm Bureau (Exhibit 25). Roy
Voltkamp, President of the Gallatin County Farm Bureau, stated they feel
the people who put this bill together found a workable solution to this
problem (Exhibit 26). Tony Schoonen, President of the Skyline Sportsmen
Club in Butte affiliated with the Coalition for Stream Access, urged the
committee's support of HB 265 and proposed that the bill be amended
(Exhibit 27). R. A. Ellis, representing the Helena Valley Irrigation
District and the Lewis and Clark County Farm Bureau (Exhibit 28). Walt
Carpenter, representing himself and many friends and recreationists,
appeared in support of HB 265 without any amendments (Exhibit 29).

In addition, the following written testimony was submitted in support of
HB 265, although not presented orally to the committee: Jack Hayne,
representing the Teton-Pondera Farm Bureau (Exhibit 30); Patty Busko,
President of the Wildlands § Resources Association (Exhibit 31); James
Kemr, D.D.S., who requested the bill not be changed to eliminate duck
blind construction on Class I streams or to allow seasonal blinds that
can be removed at the end of the season (Exhibit 32); Tom Milesnick
(Exhibit 33); and Bruce R. McLeod, President of the Park County Legis-
lative Association (Exhibit 34).

OPPONENTS: Former senator Ben Stein appeared in opposition to the bill
(Exhibit 35) and testified that in the situation where there is a hunter
on his property, his hunting license states he must have permission of
the landowner. If the hunter does not, Mr. Stein can call the game
warden. However, Mr. Stein testified that in the case of a fisherman,
the Supreme Court has opened the whole situation. He'd have to call his
lawyer instead of the game warden. He feels this legislation will make
a bad situation between the landowners and the sportsmen. He feels that
without regard to what the Supreme Court has done, until they can print
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in a few words in plain English on the fishing license how the fisherman
stands in relation to the landowner, this verbage is junk.

Phil Strope, a Helena attorney, appeared representing people from the
land and livestock community who were either members of the Stockgrowers,
Woolgrowers, or Farm Bureau who are not in support of the agricultural
coalition's position as enunciated by Mr. Waterman who initially repre-
sented all of those people. He testified that they did not feel, as
Representative Marks contended, that the court decisions forced any sort
of compromise. Mr. Strope addressed Mr. Waterman's statement that it
was a broad, sweeping decision. Mr. Strope stated they had a witness
here who had visited with Judge Haswell where he spoke pubicly about it
and told the people assembled not to read too much into the decision, to
read the decision in terms of what it decided--it was a water decision
and not a land use decision. Mr. Strope touched on the two areas they
felt the committee should think about in the decision as to whether or
not to pass this bill, (1) Definition of surface water (refer to
Exhibit 36 for extensive discussion of this point). HB 265 recommends
that the definition of surface water is mandated by the Supreme Court.
Mr. Strope states this definition is not. He stated a statute which has
been on the books since 1898 says the abutting property owner owns the
land down to the low water mark subject to the right of a fisherman to
use the water when it is up to the high water mark. If you take the
definition of HB 265 for surface water, what you are creating is a right
in the public to use those dry streambeds when there's no water on them.
Admittedly in HB 265, they have written out of the law a number of areas
where the public would like to use the rights to get on public property.
But if this legislation is passed, you are setting into statute the
right of the public to use the dry streambeds for whatever purpose
successive sessions of this legislature decides is a public use.

(2) Exercising the most awesome power of government. In the U.S.
Constitution and the Montana Constitution there is not one phrase that
says anything about the right of the sovereign to take by right of
eminent domain. All it says in those constitutions is what the govern-
ment has to do if it exercises those rights, in which case it has to pay
just compensation. In this state, you have to go to court to determine
that what the government is proposing to do is in the best interests of
the public. In the federal system, all you have to do is get an appro-
priation. Here, in this bill, the language about portgage leaves out
what he considers is the most important thing for a property owner or
citizen--what's missing in the portage issues of HB 265 is any provision
to pay the landowner anything if the public exercises its right to
create a portage route around natural barriers. Mr. Strope stated that
it was at this legislature that they have had a chance to speak up
because at all of the previous forums they were summarily relegated to
the back of the bus. They have tried to get them to realize what Judge
Haswell says in his opinion, where he cites the statute that says
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landowners have the right to own the land down to the low water mark
subject to the fishermen's right. HB 265 takes that right away. Judge
Haswell, eight times in the Hildreth case, cites Curran as the fountain-
head opinion. When he quotes the right of the public to use the beds
and the banks, what he means is when there's water on it. When there's
no water on it, those beds and banks are governed by the statute passed
in 1898 that says the landowner owns it. Mr. Strope referred to Senator
Blaylock's question a week ago when he asked what you did when the bank
of the stream is straight up and down. Mr. Strope says the answer to
that is whether you pass HB 265 or SB 418, you will not change one bit
the public's right to get on somebody's property above the high water
mark. If the bank is straight up and down, the high water mark and the
low water mark are essentially the same vertically; and so in those
areas, the public will be precluded. HB 265 deals with those areas
where a gentle slope exists and creates a general access corridor for
the public to use to travel up and down for such uses as the legislature
puts on it.

Dick Josephson, an attorney from Big Timber, appeared representing
himself and the Sweet Grass Preservation Association (Exhibit 37). He
testified that Mr. Strope covered many of his concerns. He stated that
under this bill, the public can camp between the high and the low water
marks. Under this bill, they can come in and put in permanent struc-
tures. Mr. Waterman has finally agreed to amend out permanent struc-
tures, but the amendment allows them to put in semi-permanent structures,
which to him means boat docks or overnight camps. Class I waters are
defined as anything that will float a two-person boat or a log. He
believes the state of Montana must project an image of protecting
private property rights, and while maintaining our environment, we want
to attract business. He believes the value of property rights will go
down if HB 265 passes. Mr. Josephson testified that allowing portage
above the high water mark at the request of the recreationist on the
landowner's land and at the landowner's expense is costly for the
landowner and the soil conservation people that have to administer it.
Then the landowner can drag this guy into an arbitration proceeding, who
if he doesn't like the portage route has equal standing with the land-
owner as to how it ought to be changed; and then if they don't like
that, they go to district court. He does not agree this will save court
costs. He testified the state of Montana must have a reputation of
protecting private property rights.

Representative John Cobb appeared on his own behalf and presented

written testimony (Exhibit 38). He stated there are parts of the bill

he really likes: the statement of intent and the procedure about
challenging if there's an abuse on the stream. He stated the best way

to understand stream controversy is to think of a highway going down
through your land and think of it as water. Before the private landowner
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controlled who could use that highway. The court took that away and
said now the state can control that use and the legislature can do
anything it wants as long as it's for a beneficial use. No matter what
is done this session, you could end up in court because there could
always be judicial review of what is done in the legislature. Repre-
sentative Cobb stated he would like the committee to consider some
amendments. There are already existing rules which most people don't
realize about the public's use on waters (pages 68, Exhibit 38).
Although they were just for a few designated places, he feels the Senate
ought to decide if those rules should apply to all of these waters.

They take care of nuisances, disorderly conduct, hunting, camping, etc.
The second thing he would like taken out of the bill is the placement of
semi-permanent or permanent objects. The Supreme Court says the land-
owner doesn't have any control over that recreation, but neither does
the recreationist have the right to put private property on that recre-
ational area. Only the Fish and Game has been given the authority to
allow those placements of objects. If the landowner can't do it,
neither can the recreationist. The Supreme Court said waters capable of
recreational use can be used without regard to ownership. That implied
to him there were some waters out there that weren't capable of recre-
ational use. He is asking that the legislature tell the Fish and Game
to go down and list waters like other states have done and the types of
recreation you can use on them or the types of substantial use. The
public trust doctrine that other states use is an environmental pro-
tection doctrine, not a recreational doctrine. Recreation is just a
tiny part of the public trust doctrine. He requests that if we're going
to have this bill without change, the legislature first tell the Fish
and Game to go out and list waters and the types of uses that can be
done on them and, secondly, keep these rules still in effect so they
apply to all waters and people know what they can do on them, and
thirdly, keep that part about the right to challenge that is already in
HB 265 that says if there's a problem, any person can ask the Fish and
Game to do something about it. The problem in the Supreme Court in this
case was they said you can use all waters capable of recreational use.
You can use the bed and the bank is what they are trying to say. The
other states say you can only use the bed and the bank for an incidental
use and kept all of the recreation on floatable rivers. You can always
argue whether the Supreme Court knew what it was saying by leaving those
few words out about you can use the bed and the banks except for inci-
dental use. If you put the overall rules in ahead of time as to what
you can do on these rivers and creeks, and then consider those restric-
tions on a case-by-case basis; no matter what happens in court, at least
there's going to be a lot more water opened up anyway.

The following testified in opposition to HB 265 and, where indicated,
presented written testimony or made additional testimonial remarks:
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Ted Lucas, a rancher from Highwood, a member of the Montana Stockgrowers
Association who served on the landowner recreation committee, and a
board member of the Western Environmental Trade Association (Exhibit 39).
Tack Van Cleves, a rancher and dude rancher from Big Timber, represent-
ing the state members of The Dude Ranchers' Association (Exhibit 40).
They feel its passage may very well be the end of the dude ranching
industry in this state.

Bill Morse, attorney from Absarokee, representing the Stillwater County
Association of Taxpayers and Madison County ranchers (Exhibit 41),
testified it is not the time for the type of compromise this bill
suggests. He believes if you do not pass HB 265, we will see what the
Supreme Court meant, because he believes a careful reading of those
cases will show that they are directed to the facts in those cases. Mr.
Morse felt we should also bear in mind what will happen to those people
who own land along streams. When someone buys a piece of property with
a stream on it, they pay a tremendous price as opposed to buying a piece
of dryland. If this state takes away the incidence of ownership of
those streams, he questioned what that will do to the ad valorem value
of that land when the owners talk to their assessors. He believes they
have a tremendous case to show if they don't have those incidents of
ownership, they don't have to pay taxes on them, and if they don't have
to pay taxes on it, that value is going to plummet and those extra bucks
are going to have to come from some other place. He believes this is
far-reaching legislation, and does not believe there is any state in the
union or the free world that has gone as far as we are suggesting that
HB 265 ought to take us or that the Supreme Court has already taken us.

Dr. Clayton Marlow, a research scientist with the Montana Agricultural
Experiment Station (Exhibit 42). He asked that the committee consider
several grey areas within the bill which are enumerated on his exhibit.
Roger Koopman, a businessman and sportsman from Bozeman and former Field
Representative for the National Rifle Association, testified in oppo-
sition to HB 265 (Exhibit 43). Paul Hawks, on behalf of the Stillwater
Protective Association, an affiliate of the Northern Plains Resource
Council, presented written testimony and proposed amendments to the bill
(Exhibit 44). Mr. Hawks also submitted for the record the testimony of
Chuck Rein (Exhibit 45). Steve Aller, operator of a guest ranch in Park
County, a fly fisherman, and a past member of Trout Unlimited, appeared
in opposition to HB 265 believing it expands the two Supreme Court
decisions (see written testimony and samples of letters of some of the
concerns that are being expressed by fishermen from other parts of the
country (Exhibit 46). Byron Grosfield testified that he would support
HB 265 if amended by SB 418, SB 421, and SB 224. Failing that, he
heartily opposed the bill (Exhibit 47). Mr. Grosfield also presented
written testimony on behalf of Robert W. Janett (Exhibit 48). Ralph
Holman concurred with all of the previous testimony to HB 265 and
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submitted additional written testimony (Exhibit 49). Bill Phillips,
life member of the National Rifle Association and most of the trapping
associations in the country (Exhibit 50). He testified that Mr. Waterman
mentioned people with fishing rods won't be able to fish on these dry
gulches, but people from out of state will be able to come in with their
hunting dogs. He can't use dogs to run lions and cats on places where
sheepmen have sheep because the dogs will disturb the sheep, and he has
to be careful that he picks up his traps. Some people will not even try
to pick up their traps. Jean Parsons testified HB 265 gives the land-
owner very little ability -to be custodians of their land (Exhibit 51).
Phil Rostad, representing the Meagher County Preservation Association
(Exhibit 52). He felt SB 418, SB 421, SB 424, and SB 435 adequately
address the problems. Lorents Grosfield, cattle rancher from Big Timber
(Exhibit 53). Charles W. d'Autremont, from Alder, testified his property's
value is directly proportional to its private river rights, and without
the same, the value of his land is negligible (Exhibit 54). He was
concerned about land values and safety. He thought it was presumptuous
of the state to seek more land and access when the Fish and Game Commis-
sion cannot maintain adequate control over the land and waters currently
under their jurisdiction. If the state demands an easement through his
property, then he demands the same protection from trespass and hunters,
etc. Bud Pile, rancher from Greycliff (Exhibit 55). He reminded the
committee that the four Senate bills which it has already passed are
simple and clear and do not need a lawyer to be interpreted. He feels
HB 265 is unnecessary and complicated and is subject to interpretation.
He stated he had brought a boat paddle along with him because he wanted
to remind them that when the Supreme Court access ruling came about, he
went down the creek and he wouldn't need it. Mr. Pile then presented
the paddle to Chairman Mazurek. Mrs. Arch Allen, of Livingston, testi-
fied she recognized the Supreme Court decisions and felt they have taken
from the legislature their checks and balances of government. She hoped
the committee would restore this to our Montana form of government by
amendments to HB 265 so we have the legislative, the executive, and the
judicial, not one-sided government. In addition, Mrs. Allen presented
written testimony (Exhibit 56). Sharon Welin, representing the Boulder
Valley Association, an affiliate of the agriculturally based Northern
Plains Resource Council, appeared in opposition to HB 265 but supported
the four Senate bills (Exhibit 57). Mrs. Joan Langford, representing
five local people from Reedpoint (Exhibit 58). John McDonald, rancher
from Flint Creek, member of the Stockgrowers Association and the Farm
Bureau, testified that in the mining business, there are several ques-
tions that have arisen out of this bill (Exhibit 59). In his area,
there are some rather large bodies of water which have traditionally
been closed to public use for reasons of safety, and they would like to
see some clarification of how that will fit into this bill. John
Willard, a landowner in Lewis and Clark County, asked that the committee
take a look at the other states with more experience that have handled
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this (Exhibit 60). He asked that the rights of the landowner be pro-
tected, that the public trust be confined to water, and that the
responsibilities for those trespassing on the land be fully specified in
the law. Robert Burns, of Big Timber, stated he is opposed to HB 265
because there is no compromise to private ownership (Exhibit 61). Bob
Saunders, representing the Meagher County Preservation Association
(Exhibit 62). Charles Howe, of Belgrade, stated this bill would affect
him as a rancher and as a businessman (Exhibit 63). Bud Hansen, repre-
senting the ranchers up and down his creek in Ekalaka (Exhibit 64).
David Howe, Park County. rancher (Exhibit 65). Kelly Flynn, representing
Hidden Hollow Ranch in Broadwater County, testified this bill will
adversely affect their ranch. J. N. Saunders, Ennis, objected to HB 265
on the basis it confiscates his ground (Exhibit 66). Walt Lineberger,
Madison County (Exhibit 67). Neva Lydeard, Cascade, testified there are
two points in opposition to the bill which no one had brought out yet
(Exhibit 68). One is the problem of knapweed. The other thing that has
not been mentioned is one-third of the state is owned by federal and
state governments and why can't the recreationists use that instead of
private land. Windsor Wilson, McLeod, opposed HB 265 but supported the
four Senate bills (Exhibit 69). Pam Reim, Melville (Exhibit 70). Bob
Daggett, Laurel, appeared against HB 265 and stated he thinks it is an
attempt to build something on a foundation that was wrong in the first
place (Exhibit 71). Peggy Ferster, representing some ranchers from
Carbon County (Exhibit 72). Dave Moore, dryland farmer and Vocational
Agriculture teacher from Big Timber (Exhibit 73). Wes Henthorne (Exhibit 74).
Elaine Allestad, Big Timber (Exhibit 75). Verna Lou Landis, Wilsall
(Exhibit 76). Virge Holliday, Wilsall (Exhibit 77). John DeCock,
Melville (Exhibit 78). George Rossiter, representing the Bear Tooth
Stock Association, testified they would like to see any number of
amendments to this bill and presented a resolution from the association
(Exhibit 79). Jack Salmon, landowner from Salmon, opposed the bill.

Conrad Fredricks, representing the Sweet Grass County Preservation
Association (Exhibit 80), stated Mr. Waterman in his written testimony
listed six goals that the landowner coalition had in proposing necessary
legislation. He submitted that five of those are currently addressed in
the three Senate bills already heard before the committee or in Repre-
sentative Grady's HB 520 which makes it clear that waters diverted away
from the natural water course are not subject to use. The only one that
is not covered is portage. The portage issue has now gone from Hildreth's
bridge, which Judge Shanstrom says you could go around, the narrow right
given by the Supreme Court, to the extended right now in HB 265, where
in the case of artificial barriers, not only does the landowner have to
furnish the land, but he has to pay for establishing a portage route out
of his pocket. 1In the case of natural barriers, this is not necessarily
limited to if it is his barrier. It makes no distinction between the
county bridge, the state bridge, The Montana Power Company power line,
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or a diversion structure put in by his neighbor to irrigate his adjacent
lands. Another point he mentioned is Mr. Wilson, the President of the
Stockgrowers Association, is worried about what might happen if the
Supreme Court got this case again. He passed out Delegate Proposal No.
2 (Exhibit 80), discussed at the Constitutional Convention, which has
the language of the public trust doctrine and which proposal was
rejected by the Constitutional Convention (Exhibit 80). He believes if
that is brought to the attention of the Supreme Court in future litiga-
tion, we might get a different result on the constitutional basis that
the Supreme Court hung its decision on.

In addition, the following written testimony was submitted in opposition
to HB 265, although not presented orally to the committee: Kermit
Anderson, Melville (Exhibit 81); Lucille Anderson, Melville (Exhibit 82);
Dolores Anstett and Arthur Anstett, of The Tall Timber, McLeod (Exhibit 83);
J. R. Cleveland, Melville (Exhibit 84); William Dunham, Executive

Director, Montana Land Reliance, Helena (Exhibit 85); Everett Hicks, L Y
Ranch, Wolf Creek (Exhibit 86); Clarence Keough, Wilsall (Exhibit 87);

Dick Klick, Sun Butte Outfitters and Ranchers and Associates, August
(Exhibit 88); David Lackman, Lobbyist, Montana Public Health Association
(Exhibit 89); William Larson, Alder (Exhibit 90); Linda Larson, Alder
(Exhibit 91); Mary Lineberger, Ennis (Exhibit 92); Bill Maloney, Alder
(Exhibit 93); Rosabelle Maloney, Alder (Exhibit 94); Rose Maloney, Alder
(Exhibit 95); Sam Maloney, Alder (Exhibit 96); Barbara Hollman Morse,
Absorokee (Exhibit 97); Duane Neal, Black Otter Guide Service, Pray
(Exhibit 98); Mary Jane Rickman, Fishtail (Exhibit 99); John Rittel,
Blacktail Ranch, Wolf Creek (Exhibit 100); Margery Rossetter (Exhibit 101);
Mary Saunders, Ennis (Exhibit 102); L. J. Schieffert, McLeod (Exhibit 103),
Norm Starr, Melville (Exhibit 104); Barbara Van Cleve, Big Timber

(Exhibit 105); Channing Welin, McLeod (Exhibit 106); Ralph Holman,

McLeod (Exhibit 107); landowners from Nye (Exhibit 108); and Andrew

Dana, Livingston (Exhibit 109).

QUESTIONS FROM THE COMMITTEE: Senator Crippen asked several questions
revolving around the term '"barrier" and how it relates to portage.
Although the two Supreme Court cases referred only to barriers, HB 265
goes on to include man-made barriers. Senator Crippen asked Mr. Waterman
if he read into the two Supreme Court cases natural barriers as well as
man-made barriers. Mr. Waterman responded that he read at least the
Hildreth case to refer to man-made barriers, and because they did not
restrict it to man-made barriers only, they are thereby in their defi-
nition and in their extension of it, the right to portage around those
barriers. Senator Towe pointed out that the court was not dealing with
a natural barrier in these decisions; they were dealing with an obstruc-
tion in one case and in the other with harrassment by a landowner. He
asked if it followed if the court were to be talking about both man-made
and natural barriers, it would have alluded to all barriers. Senator
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Crippen felt it was an important point because the thing that concerned
him somewhat is if we include natural barriers and allow portage around
natural barriers, there may be a situation where a natural barrier is
going to extend for quite a length. If we require by the legislation
that there be portage around those barriers, then are we not requiring
that the landowner provide navigability for recreational purposes down
the entire length of any stream covered by this bill. Mr. Waterman
responded that the Curran case referred specifically to barriers. Even
though Curran did not deal with man-made barriers, the Curran case dealt
with a stream some 30 miles in length, the Dearborn River, which has
natural barriers in it. The question which Curran raised is whether or
not the public in the course of floating that stream had the right to go
up onto the banks or even to touch the bed of the river as they attempted
to portage through or over low water marks. From that context, he saw
Curran first addressing natural and Hildreth addressing man-made.

Within the context of the two cases, the court has said the right of the
public to portage is a right to portage around all barriers in a least
intrusive manner. Senator Crippen clarified that the court did not say
"all." Mr. Waterman stated they did not distinguish barriers, but they
have clearly defined portage, and they have stated the right of portage
exists coincidental to the right of the use of the underlying surface
waters. Senator Crippen stated that in the context of this legislation,
when you are talking about a man-made barrier like a fence or a diver-
sion dam, you require the landowner to provide a reasonable and safe
route for the recreational use of the surface water. He has no problem
with that. His concern is that it may be too broad of a requirement in
the case of a natural barrier, especially in the case where the barrier
could be a swamp that extends for a great length, since we are talking
about all rivers. Mr. Waterman did not believe a swamp would be a
barrier as it has been defined and stated a barrier would be an arti-
ficial or natural object over or in the water body which restricts
recreational use. A swampy area is an inconvenience the recreationist
must abide by. Returning to Curran, if that is a barrier the court says
can be portaged around, the question becomes whether or not the public
has a right to portage around that barrier, be it natural or artificial.
With reference to the natural barrier, if there is a request for a
portage route, then the Department of Fish, Wildlife and Parks has the
responsibility of placing that route and the like--putting the respon-
sibility for the natural barrier where it should rest, on the public's
shoulders.

Senator Towe asked Mr. Strope to clarify who he represented. Mr. Strope
responded he represented the Sweetgrass Preservation Association.

Senator Towe asked if when this legislation is passed, the right of the
public to use dry streambeds and the property below the high water mark
would be affected, how that is squared with the Hildreth decision which
is clear on that point and says '""No owner of property adjacent to state
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owned waters has the right to control the use of those waters as they
flow through his property. The public has the right to use the waters
and the beds and the banks up to the ordinary high water mark.'" Mr.
Strope answered that both of the opinions are water opinions, not land-
use opinions. Mr. Strope stated that it is very clear in Curran, Judge
Haswell did not find the 1895 statute unconstitutional. On the con-
trary, he cited it very approvingly. That statute gives the abutting
landowner the right to the beds and banks down to the low water when
there's no water on them. Mr. Strope stated HB 265 attempts to convert
a water right into a land-use right, and that's the opposition of his
group. They don't want the opinions expanded. Senator Towe questioned
why if we are bound to have further clarification from the Supreme Court
we rush into it at this time until we really know what the Supreme Court
is saying. Mr. Waterman responded you must read Curran and Hildreth
together and not isolate Curran out. Hildreth came down a month after
Curran and clarified areas in Curran that were vague. From the perspective
of future litigation, Mr. Waterman stated we do not know the issues, or
the case, or the time lines under which that issue will reach the court.
He felt that if we do not address through legislative enactment now, the
stream access issues, we invite the court to say that this body cannot
act in this area and you, the court, should write the rules.

Senator Yellowtail asked Dr. Marlow about his concern with the diffi-
culty of defining high water mark in terms of riparian vegetation. He
asked if he could offer a workable alternative that will define the
question posed by the court. Dr. Marlow stated the suggestions made
earlier that the old Streambed Preservation statute is a very workable
one that has lasted eight years.

Senator Pinsoneault asked Mr., Morse if he would restate his concerns
about the tax consequence. Mr. Morse responded he is concerned about ad
valorem land values. Tremendous values are allocated to this entire
concept of running streams. If we pull away from the landowner the
rights that are inherent in connection with those running streams, such
as privacy and all that, he doesn't see how we can avoid the absolute
certainty the value is diminished tremendously. Mr. Waterman responded
Mr. Morse is correct in that there would be a diminishment of values,
but he felt the diminishment came about through the two Supreme Court
cases, and if we provide certainty and clarity of definition, we address
many of the rights that have been lost as a consequence of those Supreme
Court decisions. Senator Towe addressed the same issue and stated the
decisions were not made in a vacuum. There is a lot of background with
regard to the enabling act which limits how much Montana can and can't
do in terms of providing protection for private and public property. We
must be cognizant of the fact the same issue is also present on oceans.
They have had the same decision. The ocean and the shoreline belong to
the public. No one has private ownership of that ocean or shoreline.
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That has clearly diminished the value of the property. Mr. Morse stated
the point he was making was if anything happened to diminish market
value, the ad valorem value should be assessed accordingly. If taxes go
down, somebody else is going to pay the bill.

Senator Blaylock asked Mr. Strope where we would be better off relying
on just the Supreme Court decisions and not passing HB 265. Mr. Strope
responded in the context that these are water decisions, you are con-
verting a water right into a land-use right, and he doesn't feel the
court would go that far without just compensation being paid to the
landowners for that right.

Senator Mazurek asked Mr. Flynn if the Department through its present
regulations controlled pets. Mr. Flynn stated if a private landowner
normally controls dogs on his property, that would be a normal land
management practice, and he would continue doing that. Senator Mazurek
stated the question is whether a pet traveling with a recreationist
going from the stream or a bed or banks onto the landowner's property.
Mr. Flynn responded that with the authority outlined in HB 275 and with
the authority the Department or Commission has, they could implement
those regulations, and in those areas where necessary, they could
prohibit the accompaniment of a recreationist by a dog or require that
the dog be leashed.

Senator Crippen stated he has struggled while reading these two bills as
to the definition of '"capable." The only test the Supreme Court seems
to have put out is in one case that the recreational use of the water is
without limitation. Senator Crippen asked Mr. Waterman if he felt
Flathead Lake would fall into the definition of surface water by the two
court cases. Mr. Waterman responded affirmatively. Senator Crippen
asked if the use of the water would be restricted between the high water
and low water mark. Senator Crippen referred to a lake which had a lot
of waterfront useage. Using Swan Lake as an example, Mr. Waterman
stated yes, he felt the decisions would apply and grant the public broad
use of that water. Senator Crippen stated the statement of intent gave
rather broad authority to the Department to define what waters are
capable and to define the characteristics of the water involved to
conform to the two Supreme Court cases. He asked Mr. Flynn if they feel
they can effectively manage all of the waters in the state of Montana
with the personnel and moneys they have been requested be appropriated
and do what it says they will do in the statement of intent. Mr. Flynn
responded appropriations has authorized $50,000 additional moneys in
each of the next two years of the biennium in anticipation that the
Department will be required to do some additional legal work and
monitoring work as far as the stream access legislation. Mr. Flynn
stated they do not agree that they will deal with all lakes and streams
within the next two years. He stated the process for rules and
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regulations needed to be established first before they address actual
portages around barriers, which process is described in the statement of
intent.

Senator Towe said, assuming Mr. Strope is correct in saying these two
decisions really address only the use of water and not the underneath
land ownership, how do you address the question of Mr. Josephson and
some of the other persons raised that while you are prohibiting over-
night camping and placement of duck blinds on Class II waters, you are
not prohibiting that on Class I waters, and isn't that beyond the scope
of the Supreme Court decisions. Mr. Waterman responded that as he reads
the cases, the cases, while they tie a right to public use of the water,
they allow incidental use of the adjacent land, and they allow inci-
dental use for recreational purposes. There is nothing in the Supreme
Court cases that defines recreation. HB 265 puts realistic limitations
on those recreational uses. Senator Towe if he were suggesting that
without this statute there would be presently under the Supreme Court
cases permission to use all-terrain vehicles, recreational use of stock
ponds, recreational uses of water diverted away from natural bodies, and
big game hunting below the high water mark. Mr. Waterman stated those
are all potential areas where through confrontation courts could rule,
because there is no limitation on those statutes; those statutes in
reference to recreational use allow the full and broad gambit of those
uses. He believes that is a potential consequence of allowing the
Supreme Court cases to go unregulated by appropriate legislation.
Senator Towe asked Mr. Strope if this bill wouldn't really help everyone
by at least limiting those four areas. Mr. Strope responded no, because
if you do not pass HB 265, you are not creating a statute which gives
the public a right to the land below high and low water marks. If you
never give the public the right to those lands, then they can never make
any use of it. It is their contention the Supreme Court preserved that
statutory right of an abutting property owner to own it down to the low
water mark when there's no water on it. He is burdened by the water
uses when there's water on it. If HB 265 passes and this legislature
says the public now owns the land between the high and low water marks,
you are in effect repealing the old 1895 statute that Judge Haswell
quoted. If you repeal that and create the public's right to use the
land between the high and low water marks, then it is true you may
authorize the public to make some use of it or no use of it.

Senator Brown stated he was concerned that one unintended consequence of
HB 265 would be to allow the general public access for recreational
purposes to beach front property. He asked Mr. Waterman if the bill
would apply to lakefront property. Mr. Waterman responded he believes
the Supreme Court cases apply to lake front property, and the bill does
nothing with reference to improve, enhance, or expand those rights.

What the bill does do, however, is, through the regulation process,
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direct the Department to address those areas of concern. Senator Brown
stated both the Curran and Hildreth decisions applied to navigable
streams that were being used for recreational purposes. He believes the
definition contained in the bill would apply to lakes. He's not sure
the Supreme Court decisions would allow the public to camp on someone's
lake front. Mr. Waterman responded that as he reads Curran, it speaks
of the fact of all public waters within the state. He believes the
Supreme Court did not consider the ramifications of this, and that is
why he feels legislatively we should approach the problem.

Senator Crippen asked about compensation for portage. The bill states
if portage is required by means of an artificial barrier, it be paid for
by the landowner, while if portage is required by a natural barrier, it
be paid for by the state. His concern is for artificial barriers. He
asked if there were precedent in the law to require compensation to a
landowner where the state requires an easement for a third party to
venture through the landowner's property (to get on to a mining claim
for example). Senator Crippen asked how you square that with the
requirement in the bill that only in the case of natural barriers will
the landowner be compensated. Mr. Waterman addressed what the bill did
that the Curran case did not. Curran said only that the landowner can
diminish by appropriation the flow of the stream. Curran does not speak
specifically that the landowners are allowed to create an artificial
barrier across a public way which the court found implicit in the public
trust. As a consequence, they addressed that in HB 265 and said the
public's right can be compromised by the right of landowners for manage-
ment purposes to fence. We then said there are alternatives. They
recognize the right of the public, which the court said is there to
portage around in any way in any fashion that barrier in the least
intrusive manner. They have also created a way to limit that public
right, so if you will, the party who loses a portion of the right by
reason of the exercise of the creation of a portage route is the public,
not the landowner, because the landowner is going from the situation
where there is unlimited and total portage to having that portage placed
into a specific, limited, exclusive area. Senator Crippen asked if we
were correct in saying through this bill we are limiting the rights of
the public insofar as their access to get from one spot to another spot
when confronted by an artificial barrier. Mr. Waterman stated we are
doing that only if by reason of the exercise of the portage rights of
the public, landowners request that a portage route be established to
restrict unlimited portage rights of the public.

Mr. Wilson, President of the Montana Stockgrowers Association, testified
he is more concerned with the ability of a Montana rancher's making a
living off the land. The trap we have been caught in is watching the
value of the land inflate and loan agencies lending money on the land on
the value of the land and not on the ability of the landowner to make a
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viable living on that ranch and pay that money back. He does not think
the issue is whether this will have some effect on the value of your
land; they are interested in protecting their rights on their land to
make a living raising cattle.

CLOSING STATEMENT: Representative Ream closed by stating some comments
were made by opponents that were inaccurate. He stated this is a
complex issue. He stated at the outset HB 265 will not solve everyone's
problems; it simply cannot, and no piece of legislation can, because we
have constraints as lawmakers; we have the U.S. and Montana Constitu-
tions to deal with. The state of Montana must protect both public and
private rights. Much of statutory law is taken up with trying to
balance those two, and he believes HB 265 is trying to balance those
two. The last issue is there are fears, and those fears are real. He
is sympathetic to those fears. Many of those fears have dissolved as
they've tried to reach some kind of common understanding. We have not
reached the endpoint of this legislation; we're going to have to con-
tinue to work together on it. Representative Ream stated one small
amendment needed to be made on page 5, line 2, wherein the number 4
should be changed to number 5. Representative Ream's closing remarks
stated you are now up the creek with a paddle; HB 265 is your canoe or
vessel; he hoped the committee would dip its paddle carefully and warned
them to watch out for the rocks and don't get out of the boat until it
is safely ashore unless they can walk on water.

There being no further business to come before the committee, the meet-
ing was adjourned at 1:05 p.m.
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SUMMARY OF RECOMMENDATIONS

Joint Interim Subcommittee No. 2, in 1its study of
recreational use of state waters under HJR 36,

recommends that the 1985 Montana Legislature:

1. Enact a bill to generally define laws governing

recreational use of state waters, including:

(a) permitting recreational use of any surface

waters, except waters while they are diverted;

(b) prohibiting, with certain exceptions, use of
land beneath surface waters that do not satisfy
the federal test of navigability for purposes of

state ownership;

(c) confirming the right of the public to use the
land between the ordinary high~water marks of
surface waters that satisfy the federal test of

navigability for purposes of state ownership;

(d) permitting the public to portage, above the
high-water mark, around barriers in the least

intrusive manner possible;

(e) restricting the 1liability of landowners when
water 1is being used for recreation or 1land 1is

being used as an incident to water recreation; and

(f) providing that a prescriptive easement cannot

be acquired by recreational use of land or water.



2.

Enact a bill to:

(a) eliminate the requirement that notice be
posted or otherwise communicated for the
commission of the offense of criminal trespass to
land;

(b) impose absolute liability for certain

criminal trespasses to land; and

(c) expand the authority of wardens to enforce
the criminal mischief, criminal trespass, and
litter 1laws on private lands being wused for

recreational purposes.

ii



1983 MONTANA SESSION LAWS

HOUSE JOINT RESOLUTION NO. 36

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE Of
REPRESENTATIVES OF THE STATE OF MONTANA REQUEST.
ING AN INTERIM STUDY TO IDENTIFY AND PROVIDE FOR
PRESERVATION OF THE RIGHTS OF LANDOWNERS ADJACENT
TO PUBLIC LAND AND WATERWAYS AND TO IDENTIFY AND
PROVIDE FOR RIGHTS OF THE PUBLIC TO ACCESS AND USE
PUBLIC LAND AND WATERWAYS; REQUIRING A REPORT OQF
THE FINDINGS OF THE STUDY TO THE LEGISLATURE.

WHEREAS, the right of the public to use waterways for recreational
and other purposes and the related issue of navigability are unsettled in
law; and

WHEREAS, ownership rights in land underlying waterways and rights
of adjacent landowners to place obstacles in waterways or to restrict use
of streambanks are also unsettled; and

WHEREAS, the right of the public to use public land is being inhibited
by restrictions of access across private adjoining land; and

WHEREAS, there is an increasing number of disputes between private
landowners and public users concerning the use of public land and water-
ways; and

WHEREAS, both the adjacent private landowners and the public have
substantial interests involved in the resolution of these conflicts.

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE
HOUSE OF REPRESENTATIVES OF THE STATE OF MONTANA:

That an appropriate interim committee be assigned to study ways to
identify and preserve rights of landowners adjacent to public land and
waterways and to identify and provide for rights of the public to access
and use public land and waterways. The study committee shall cooperate
with all interested persons to the fullest extent possible to:

(1) identify possible methods of acquiring and maintaining access
across private land to public land an¢ waterways;

(2) clarify the right of the public to use waterways, including:

(a) identification of waterways that may be used by the public;

(b) further legislative definition of navigability, if necessary;

(c) clarification of when a prescriptive use or easement may exist; and

(d) wuse of adjacent uplands in conjunction with the right to use the
waterway;

(3) identify use rights and title interests of adjacent landowners in land
under and adjacent to waterways, including:

(a) the right to place fences, bridges, flumes, or other obstacles in the
waterway,

(b) consequent taxation liabilities; and
(¢) mineral rights;

(4) establish the liabilities of landowners for impeding the right of the
public to use public land or waterways and the liabilities of public users
with respect to violations of rights of adjacent landowners; and

(5) determine appropriate methods of enforcement.

BE IT FURTHER RESOLVED, that the committee report its findings
and recommendations to the 49th Legislature.
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INTRODUCTION

Much of government revolves around deciding what is a
public good and a private right and in finding ways to
mitigate the inevitable conflicts that arise between
- them. Courts and legislatures play the lead role in
deciding and mitigating these conflicts. Montana's
waters are made available to the people of the state
for their use. Our waterways provide water for us and
our animals to drink and to water our crops; they also
provide routes of navigation for trade, travel, and
recreation. This study of the recreational use of
Montana's waterways resulted from the tangible fears of
the 1loss of ways of 1life and livelihood that arose
among Montanans using waterways for recreation and
those using them for agriculture and from demands made
upon the courts and the Legislature to soothe those

fears.

In December 1982, 1less than 1 month before the 48th
Montana Legislature was to convene, the public's right
to make recreational use of two Montana waterways --
the Dearborn and Beaverhead Rivers -- was affirmed by
two Montana District Courts in separate cases.1 The
legal bases for the decisions were to some extent new
to Montana and to the degree that the fears of some
were relieved, the fears of others were further
aroused.2 Reaction to court action was reflected in

petitions for legislative mitigation.

The 1983 Legislature considered seven bills related to
the matter.3 The bills failed due to a lack of
consensus among those interested and uncertainty in the
minds of the legislators as to the ramifications of the

proposed pieces of legislation. Uncertainty was fueled



by the very fundamental nature of the controversy and
the potential effect of any resolution of it on the way
of life of so many people. Lack of consensus was
promoted by the fact that hundreds of people and dozens
of organizations presented different views on what
should be done.

Complicating the ability of the Legislature to decide
what to do (and complicating, during the interim, the
committee's work) was the fact that in February and
March 1983 in the midst of legislative deliberation,
the Beaverhead and Dearborn River cases, respectively,
were appealed to the Montana Supreme Court. Was it
possible that the need for legislative action would be

removed by the court?

Soon after it became evident that HB 888, the last
remaining bill on the recreational use of waterways,
was to die in committee, the Legislature passed HJR 36,
a resolution calling for an interim committee to study
the subject during the 1983-84 interim and make
recommendations to the 1985 Legislature. When polled
after the session, the legislators placed this study
high on the priority 1list of interim studies to be
conducted. In June 1983, the Legislative Council
assigned Joint Interim Subcommittee No. 2 to study both
the subject of water recreation under HJR 36 and fire

suppression on state lands under HJR 40.

The resolution creating the interim study committee
clearly asked that the interests and concerns of
landowners and recreationists as related to
recreational use of Montana waterways be addressed
equally. Issues to be considered by the committee

included: access to waterways; identifying waterways



subject to public use; understanding and defining, if
necessary, the term "navigability"; clarifying when a
prescriptive easement exists; clarifying the propriety
of using adjacent uplands in conjunction with using a
waterway; understanding title interests and consequent
taxation liabilities; identifying the rights of
landowners to place fences and other obstacles in
waterways; identifying mineral rights of landowners;
identifying landowners' and recreationists'
liabilities; and studying appropriate methods of
enforcing laws governing the resolution of these

issues.

The subcommittee pursued its work diligently over the
interim by delving into the legal intricacies of the
dispute as well as by cooperating with and listening to
the concerns of interested persons. The subcommittee
pursued solutions that promised reconciliation of the
concerns of interested parties within the constitu-
tional framework available. But what seemed available
changed considerably when on May 15 and June 21, 1984,
the Montana Supreme Court handed down their decisions
on the appeals of the cases4/5 that had sparked the
Legislature's involvement in the issue. Suddenly the
options for Legislative redress were fewer. The
subcommittee's task became one of understanding the
nature of available options and framing a response
within available limits. The recommendations reflected

in this report represent the result of this work.

This report describes: (1) the facts, issues, and
legal concepts concerning the subject of recreational
use of state waters; (2) the public's sentiment on the

subject, as gathered from ©public input at the



committee's meetings; and (3) the reasons for and
meanings of the committee's 1lcgislative recommen-

dations.

The committee wishes to thank Professor Al Stone for an
informative presentation at the first meeting, which
provided the committee with a good start in studying
the complex legal issues before it. The committee also
thanks John Thorson and Professor Margery Brown for
their straightforward presentations on the public trust
doctrine and their perseverance in presenting this
judicial holding to a perhaps frustrated legislative
audience. Finally, the committee gives special thanks
to the many interested persons who spent long hours
preparing for, patiently attending, and providing
valuable commentary at the committee's meetings. This
commentary and the public's attentiveness to the issues
was invaluable to the committee's solid understanding

of the subject matter and the range of views on it.



CHRONOLOGY OF COMMITTEE'S WORK

Much of this report summarizes the substantive findings
of the committee, reviews details of public comment,
and outlines the committee's recommendations. All of
that was developed through a long and sometimes
. frustrating process. This chapter presents a brief
outline of the committee's five meetings held between
August 1983 and September 1984, to give the reader a
feel for the context in which the balance of the report

developed.

The Committee held its first meeting on August 30-31,
1983,6 at which time it adopted a study plan to
organize its work for the interim. The study plan
directed the committee to answer four main and many
subsidiary questions in order to study satisfactorily
the issues raised in HJR 36 and to make recommendations
to the next Legislature. The following are the main

questions contained in the study plan:

(1) What are the rights and responsibilities of
the public related to recreational use of Montana
waterways, including rights and responsibilities

peripheral to the use of the waterways?

(2) What are the rights (including title
interests) and responsibilities of landowners of
land under and adjacent to Montana waterways,

related to recreational use of the waterways?

(3) What 1s the nature of the conflict: who are
the parties, what are the issues, and what is its

extent?

921



(4) What can be done to resolve the conflict, and
what 1is the best forum for resolution (i.e.,
judicial, legislative, executive, voluntary

cooperation, education)?

At the first meeting, the committee plunged into the
core of the complex legal issues before it by hearing a
presentation by Al Stone, Professor of Law, University
of Montana, of his paper entitled "Origins and Meanings

of 'Navigable' and 'Navigability'."

Because of its difficulty, the 1legal notion of
navigability was reviewed again for emphasis and
expanded upon by committee staff, with presentations of
their papers, "Understanding the Term 'Navigability'"
and "Significant Cases on Navigability" at a meeting in

January 1984,

At the same meeting, committee members listened to oral
arguments presented to the Montana Supreme Court in the
Dearborn River case. At the meeting, Gary Williams, a
Missoula-based consultant and coauthor of the 1974
reports of the U.S. Army Corps of Engineers on the
status of the navigability o¢f Montana's eastern slope
waterways, told the committee about the work done for
the Corps on the question of stream navigability in the

Missouri River basin.

A public hearing took up most of the committee's next
meeting, held on March 31, 1984; the committee received
testimony from interested persons for nearly 8 hours.
After public testimony, the committee, with encourage-
ment from the audience, recommended that interested
groups and individuals organize on the local level to

attempt to identify the floatable and nonfloatable



waterways in their areas. The conservation districts
agreed to help organize and facilitate these meetings.
The committee requested that the local meeting groups
submit reports of their findings to the committee no

later than June 30, 1984.

Staff developed a checklist of items to be considered
at the 1local meetings, which were beginning to be
organized in early May. However, before any of the
meetings occurred, the Montana Supreme Court, on May
15, issued its decision in the Curran case, involving
ownership and use of the Dearborn River and its bed.
Soon thereafter, on June 21, the Court issued its
decision in the Hildreth case, involving use of the

Beaverhead River.

In these decisions, the Court affirmed broad
recreational use rights of the public on Montana's
waterways. Of special import to the committee was the
Court's use of the Montana Constitution and the public
trust doctrine as bases for its decisions. Since the
Constitution and the public trust doctrine take
precedence over statutory law, the decisions seemed to
narrow significantly the policy choices available to
the Legislature. The decisions burst the bubble of
hope for cooperation and compromise that was carrying
the local public meeting idea forward, and they were

never held.

The committee held two meetings following the issuance
of the decisions. At the first on July 30, John
Thorson and Margery Brown presented papers on the
public trust doctrine which had played a major role in
the court's decisions and a major role in limiting

legislative options. Also, staff reported on the



following: prescriptive easements; issues of landowner
liability; terms and activities associated with
recreational use of waterways, including access,
trespass, litter, criminal mischief, and public
nuisance laws; and the Department of Fish, Wildlife,
and Parks' authority regarding recreational wuse of

state waters.

The committee began formulating a legislative response

by requesting bills that would include:
(1) a definition of "ordinary high-water mark";

(2) the elimination of recreational use of land as
a basis for the acquisition of a prescriptive

easement;

(3) a prohibition of public recreational use of

waters while they are being diverted;

(4) the criminalization of any trespass action,
whether or not prohibition of entrance to the land
is expressly stated and whether or not the act is

committed "knowingly";

(5) the elimination of a cause of action for civil

trespass; and

(6) the prohibition of public use of the beds of
waterways, except as unavoidably and incidentally
necessary while using the waters (modeled after

the Day v, Armstroggj decision of the Wyoming

Supreme Court).

At the committee's fifth and final meeting on September

28, after receiving explanations of the bill drafts



from staff and comments from the public, the committee
amended the bill drafts and recommended that they be
introduced in the 49th Legislature. These amendments

included:

(1) striking the material requested at the July
30 meeting which would have eliminated a cause of

action for civil trespass;

(2) inserting a provision to restrict the
liability of landowners when water or land is used

pursuant to uses authorized under the bill; and

(3) inserting a provision to expand the
circumstances under which wardens must enforce the
criminal mischief, criminal trespass, and litter

laws.

With that the committee's work was concluded and its
recommendations entrusted to the wisdom of the 49th

Legislature.



UNDERSTANDING THE TERM "NAVIGABILITY"8

Introduction

An ordinary person discussing with a lawyer the
question of whether a particular body of water 1is
navigable 1is in a position remarkably 1like that in
which Alice found herself when attempting a friendly
conversation with Humpty Dumpty as reported by Lewis

Carroll in Through the Looking Glass:

"When I use a word, it means Jjust what I
choose it to mean -- neither more nor less,"”
said Humpty Dumpty.

"The question is," said Alice, "whether you
can make words mean so many different
things."

"Navigability" has been 1labeled "chameleon in char-

acter"9

as 1its meanings vary like the colors of the
popular lizard depending on the surroundings in which

it is found.

A policymaker concerned with recreational use of
Montana's waterways must confront a baffling dialog
surrounding this multifaceted word. It is applied by
courts to Jjustify conclusions that reach well beyond
whether the body of water is wide or deep enough, or
free enough from obstructions to be traveled on by a
vessel of some sort. The basis of a right to run a
barge business, a demand for a state share in oil
royalties, the establishment of regulatory authority by
the Army Corps of Engineers, or the opportunity for a
carefree day floatin' down the river on a Sunday
afternoon may all be tied to establishing a 1link

between the word "navigable" and the water.
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Most commonly, when a court describes a waterway as
navigable, it does so +to determine a basis to
establish:

(1) title +to streambeds under the federal
test;

(2) federal constitutional authority under
the Commerce Clause, federal court admiralty
jurisdiction, and other federal authority; or

(3) recreational and other ©public and

private rights 1involving surface use of

waters, use of the beds of waterways, and use

of land adjacent to waterbodies under various

state tests.
Clearly, a policymaker concerned with recreational use
of waters is most concerned with what "navigability"
may mean when applied to the third purpose above.10
But applications are not always distinct and clear-cut.
Confusion is more the rule than the exception. It will
serve one well to try to understand the term in its
several meanings and to understand how those meanings
are rooted in our American history. Application of the
term to recreational use may then be more clear and one
may not feel compelled as Alice did to walk away
frustrated and feeling conversation was impossible.
Such is the goal of this chapter on understanding the

term "navigability".

First Use: "Navigability" for Purposes of Title

Who owns the land under a creek, river, or lake? How
does it relate to the term "navigability"? How did it
come to be? The cultural roots to the answers to these
questions twist their way into the deep soil of English

common law. Here we can trace its path and show what

12



has grown from it but not follow every twist and turn.
In England all title to lands traces back to the King.
Lands were either granted by the King for private
ownership or retained. It developed that lands under
the sea up to high tide and other waters influenced by
the tides were found to have been retained by the
Crown. Incidentally those waters -- waters that ebbed
and flowed with the tide -- were known in English law

as "navigable" waters.

When English people colonized the eastern shore of
America they carried with them their notions of English
law. Among those notions was a presumption that the
tidelands remained 1in the possession of the Crown

rather than being passed to any private person.11

Well after the revolution and formation of the United
States, when a dispute arose an American vine was
grafted to the o0ld English root. Our Supreme Court,
asked to settle a dispute regarding the ownership of an
oyster bed off the New Jersey shore, determined that
the 1land, as tidal 1land, had been retained by the
Crown. As a consequence of the revolution all such

tidal lands, lands under "navigable waters", succeeded

to the adjacent state as successor to the sovereignty
formerly held by the Crown.12 That was in 1842,

Three years later the court faced a dispute over the
ownership of land under Mobile Bay in Alabama. Alabama
was not one of the colonies, so Alabama did not succeed
the King as sovereign and thus couldn't be found to own
the land on the same basis as New Jersey or the other
12 original states. So a new doctrine, the "equal
footing doctrine", was announced to allow Alabama to
own the beds of its navigable waters the same as New

Jersey did.13

13



The next major problem to be faced on the ownership
question, to move us along in history, was faced in
1876: what about ownership of land under navigable
inland waters? In a case involving the ownership of
land under the Mississippi River at Keokuk, Iowa, the
Supreme Court straightforwardly dismissed any lingering
distinction history may have left between navigable and
tidal waters. It used the rules adopted in the coastal
cases governing ownership of the beds of navigable
waters to determine that the state owned the bed of an
inland navigable waterway. The reason of the rule
applied equally in their view, namely: "that the
public authorities ought to have entire control of the
great passageways of commerce and navigation, to be

. . . 14
exercised for public advantage and convenience."

While the dquestion of how to determine ownership was
growing in one direction, the question of how to
determine navigability on a continental land mass using
principles established in an island nation was growing
toward it. As indicated above, the two grew together

in Keokuk, but they developed separately.

As has been indicated, "navigability" in England was
specifically related to tidal waters, and it was
related to the floating of boats as might be expected.
In general, "navigability" in England did not apply to
inland waters. In early America, the English concept
was adopted. There dis a body of law known as
"admiralty law", which is federal 1law, that governs
relationships among navigators on navigable waters.
Originally admiralty Jjurisdiction only covered tidal
waters, for they were the only "navigable" waters in
America, as in England. Extensive commercial

navigation on inland waters in the United States,

14



however, gave rise to disputes analagous to those
covered under admiralty law and caused the courts to be
questioned as to whether many inland waters, such as
the Great Lakes and their major tributaries, shouldn't
be regarded as navigable in law as well as 1in fact.
Two very important cases regarding what are legally
navigable waters are our legacy from such disputes:

The Genesee Chief and The Daniel Ball.15

It was The Genesee Chief that extended the concept of

waters navigable in law to inland waters and The Daniel

Ball that gave us the enduring federal test for

identifying those waters.

So "navigability" was first extended to inland waters
in 1851 for purposes of admiralty Jjurisdiction. The
extension was adopted in the Keokuk case for property
law purposes in 1876. That 1is how the old seacoast
concepts from England became entwined as they grew
inland in the United States. It is also interesting to
note that through these cases, the federal courts have
established rules to determine navigability for federal
title purposes that establish state, not federal,

ownership. Well, how do we do that?

It is important at this point to consider the legal

test for navigability outlined in The Daniel Ball.

This test, which has come to be known as "the federal

title test", reads:

Those rivers must be regarded as public
navigable rivers in law which are navigable
in fact. And they are navigable in fact when
they are used or are susceptible of being
used in their ordinary condition as highways
for commerce, over which trade and travel are
or may be conducted in the customary modes of
trade and travel on water. (at 563)
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The imprecision of this language (particularly with
respect to the conduct of "trade and travel") is

evident. Since The Daniel Ball ruling, the Court has

provided more specificity to the definition of
navigability as it is applied for title purposes. Yet
the definitions that have evolved continue to lead to

the conclusion that is implicit in The Daniel Ball

quote that the ownership of the bed of a waterway is a

question of fact particular to that waterway alone.

Despite this caution, some rules, with a fair degree of
certainty, can be said to apply to the federal title
test. These rules help answer when and how state

ownership of streambeds is settled.

First, it is firmly established that title deter-
minations are made by consideration of the waterway's
characteristics at the time of statehood, since this is
the time that title would have passed to the state.16
Confusion may arise because courts determine questions
of title at times much later than statehood. However,
what must be remembered is that the court determination
is of a condition which existed at statehood. Thus, a
determination of state ownership of the bed of a
waterway settles a preestablished fact and does not
constitute an unconstitutional "taking". It is noted
that the difficulties in obtaining accurate historical
data regarding a waterway's characteristics will only

increase with the passage of time.

Second, active use at the time of statehood need not be
proved; rather, susceptibility of use 1is the stan-
dard.17

Third, intrastate (as opposed to interstate or foreign)

commerce is sufficient for a finding of navigability.18
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Fourth, impediments to navigation do not preclude a

finding of navigability.19

Fifth, the U.S. Supreme Court has firmly stated that
meandering done by federal surveyors does not "settle

questions of navigability."20

Sixth, use of the federal test to determine title is
mandatory. State courts have Jjurisdiction to decide
title questions, but they must use the federal test as

enunciated by the federal courts (The Daniel Ball

test) . Neither the state nor the state courts may
establish a standard for title determination that

"
differs from the federal standard.“1

There 1is one important aspect of settling a title

question that the federal test does not clearly

address: the 1location of the boundary delineating
public ownership. Courts have generally used the
high-water mark as the boundary,22 but no rule

requiring that standard of states has been enunciated.
In Montana, the low-water mark has been adopted by
statute (§70-16-201, MCA) to delimit the boundary of

state ownership.

This section has described the meaning and application
of the term "navigability" in relation to its use in
settling title questions. There are some conseguences
significant to the floating of boats and related
activities when a title question 1is settled based on
navigability. The public may use navigable waters and
their beds to the ordinary high-water mark for certain
purposes including recrea.tion.23 Additionally, in
Montana, a statutory easement for fishing exists on the
strip of land between the low- and high-water mark on a

navigable stream.24
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Second use: "Navigability" for Purposes of Federal

Jurisdiction under the Commerce Clause

and Other Federal Jurisdiction

Article I, Section 8, of the U.S. Constitution contains

the Commerce Clause:

"The Congress shall have power . . . [tlo
regulate commerce with foreign nations, and
among the several states, and with the Indian
tribes, . . ."
It 1is in furthering the implementation of this
constitutional provision that federal concepts of
navigability have been most fully developed. A finding
of navigability for Commerce Clause purposes or for
other federal Jjurisdiction may bring federal agency
activity onto a stream, but it has no direct effect on

the ownership of the bed and banks.

Gibbons v. Ogden,25 decided in 1824, was the first case

to establish congressional authority over navigation
affecting interstate commerce. Not wuntil the 1870

decision in The Daniel Ball did a widely used specific

definition of navigability for federal purposes first
appear. The test developed in this case -- that of
"trade and travel” -- not only relates to the authority
of Congress under the Commerce Clause but also reflects

the historical uses of waterways.

A U.S. Supreme Court case often recognized as having
delineated different tests for determining navigability
under the Commerce Clause as opposed to navigability

for purposes of title is United States v. Appalachian

Electric Power Co.,26 decided in 1940. The distinc-

tions made by the Court are twofold. (1) Under the

18



Commerce Clause, navigability of a waterway "may later
arise." (at 408) (It need not be determined as of the
time of statehood, as required under title naviga-
bility.) (2) "Artificial aids” and "reasonable
improvements" made on a waterway do not preclude a
finding of navigability.(at 407, 4C9) (Title naviga-
bility, however, is probably based on the consideration

of a waterway in its natural condition.)27

Another distinction between navigability for title and
navigability for purposes of federal authority under
the Commerce Clause is the requirement, under the
latter purpose, that the waterway serve as a link in
interstate or foreign (as opposed to intrastate)

28
commerce.

The navigability of waterways for Commerce Clause
purposes 1s indelible: "When once found to be

. . n29
navigable, a waterway remains so.

Other aspects of waterways navigable for title are
similar to aspects of waterways navigable for purposes
of federal authority under the Commerce Clause. This
is especially true because the courts, with regqularity,
have decided both title and Commerce Clause cases by
intertwining theories from each, as was described in

relation to the important Keokuk case.

Finally, it should be noted that federal powers over
waterways under the Commerce Clause can extend beyond
navigable waterways. For example, the nonnavigable
tributaries of waters involving interstate commerce may

fall under federal control.30

In sum, the test of navigability for purposes of

federal authority under the Commerce Clause only subtly
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differs from the test for determining navigability for
federal title purposes. Under each, 1t 1is the "trade
and travel" standard that is the basis from which the

tests develop.

Federal authority over navigable waters is most fre-
quently exercised under the Commerce Clause. However,
this authority is also based in other constitutional
provisions, such as admiralty jurisdiction, treaty and
war powers, the General Welfare Clause, and the Pro-
perty Clause. Since these bases for authority so
infrequently arise, they are mentioned here but not

discussed.31

Once again, as with waters navigable for title, when a
navigability standard 1is used to determine federal
authority for various purposes, a corollary outcome 1is
sufferance of public surface use of waters that are

"public highways."32

Third Use: "Navigability" for Recreational and
Other Public Uses

"Navigability" has been used in some states to
establish public use rights including recreational use
rights.33 Control over the meaning and application of
th2 term in these additional cases is a matter for the
states to determine. (More will be said about this
later.) State courts and state legislatures have
developed a variety of definitions, tests, and meanings
for the term. It is thus not surprising that there are
conflicts among meanings and applications between
states and between the state and various federal
meanings. A stream that is "nonnavigable" for federal

title purpose may be "navigable" for certain public use



purposes under a state test. "Navigability" in this
third context is thus virtually synonymous with "usable
by the public." Recreational use is the most common
use by the public affirmed when a state standard of

navigability is involved.

These state-based applications of "navigability" to
settle questions of the right to use waters do not have
anything to do with conferring title to the bed or
banks of the waterway. Traditional property law tells
us that whoever owns the land owns all above it.34 Yet
we are familiar with exceptions to that rule. City
streets and county roads commonly pass through private
property by easement. Mineral rights are often severed
from the surface ownership. State findings that a
waterway is usable by the public establish a kind of
easement across private property with no transfer of

title.

Extensive recreational use of waterways, other than for
purposes of fishing, is a recent historical occurrence.
Therefore, state statutory and case 1law regarding
recreational wuse of waterways is not vyet fully
developed. One matter that is firmly settled, however,
is that, apart from federal 1limitations already
discussed, public use rights are a matter of staﬁe law
and may be defined in ways not dependent on the federal

tests. As stated by one author:

. +. . the federal test for land~title and
federal jurisdiction does not have to be the
test for state determinations of the waters
that are public for various state purposes.

The public opportunity and demand for water
use is no longer so limited as it was during
the period of development of the test fgg
public waters for federal purposes . . . .
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However, before the U.S. Supreme Court held that the
question of navigability for title was an exclusively
federal question in 1926, the courts did not always
distinguish between title navigability and navigability
for public recreational purposes. Instead, courts
simply concluded that if a water body was navigable for
title, it was open to public use; conversely, if the
water body was not navigable under the title test,

public use was not allowed.36

Further confusing the issue was the fact that state
courts were inventing their own tests for navigability
for title as well as for other purposes. Courts on
occasion defined state ownership of the beds of waters

by using a test less restrictive than The Daniel Ball

test. For example, in the Minnesota case of Lamprey v.

gggggl£,37 decided in 1893, the Minnesota Supreme Court
adopted what has been referred to as the "pleasure
boat" test, in a case brought to determine title. 1In
1926 it was clarified that this is an improper test to
determine title, but the case is often cited as an
authority on questions of public recreational use

rights.

Certainly, we do not see why boating or
sailing for pleasure should not be considered
navigation, as well as boating for mere
pecuniary profit . . . . To hand over all
these lakes to private ownership, under any
old or narrow test of navigability, would be
a great wrong upon the public for all time,
the extent of which cannot, perhaps, be now
even anticipated. (at 1143)

Although the courts, subsequent to 1926, have not
always adhered to correct distinctions between title
and recreational use tests, such distinctions have

become increasingly recognized and more firmly founded.
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There is a clear trend in the states today to affirm
public use rights on waterways other than those
navigable under the federal title test. Colorado is a
rare exception to this trend.38 Although the general
results of court decisions may be the same, these
courts use many diverse Dbases 1in reaching their

results. As one author writes:

There are probably few areas of law in which

similar problems have arisen in the several

states where the courts have split so widely,

or based, their decisions on such diverse

theories.
Three primary bases are used by courts in upholding
public use rights. They include: (1) interpretation
of constitutional language that waters of the state
belong to the public; (2) defining riparian rights so
as to allow for public use of the waters; and (3) the
public trust doctrine. The courts often intertwine all
three. And the term "navigable" may or may not be

associated with the result.

In Montana, the Supreme Court based its decisions
recognizing public use rights on language in the state
constitution and on the public trust doctrine. (The
Montana decisions will be discussed in detail later in

this report.)

The first basis, the state constitution, was relied
upon by the state Supreme Courts in New Mexico,40
Wyoming,41 and others42 in deciding for public use of
waters. The New Mexico Constitution states: "The
unappropriated water of every natural stream . . . is
hereby declared to belong to the public and to be
subject to appropriation for beneficial use . . . .43

The Wyoming Constitution reads: "The water of all
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natural streams, springs, lakes or other collections of
still water . . . are hereby declared to be the

property of the state."'44

In a Wyoming case, Day v. Armstrong, the state Supreme

Court reasoned:

The title to waters within this state being in
the state, in concomitance, it follows that
there must be an easement in behalf of the
state for a right of way through their natural
channels . . . . (at 145)

In contrast to the above decision, the Colorado Supreme
Court expressly rejected the argument that the state's
constitutional 1language declaring waters "to be the
property of the public"45 applied to recreational use

rights. 1Instead, the Court held in People v. Emmert46

that this constitutional provision applies to water
appropriations (about which the constitutional language

does speak). The Court stated:

Constitutional provisions historically con-
cerned with appropriation, therefore, should
not be applied to subvert a riparian bed
owner's common law right to the exclusive
surface use of waters bounded by his lands.
(at 1029)
This ruling, while illustrative of the breadth of
variance found in applying state tests, 1is recognized
as being the exception to the general rule allowing

public use of waters over privately owned beds.47

The second basis for court findings of public recrea-
tional use rights -- that of defining and thereby
limiting riparian rights so as to allow for public use
-- has been used in Minnesota and Washington. Its use
may take on different forms. For example, some courts

speak of a "public easement" to use the waters flowing
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over privately owned lands. Another situation is one
in which courts have concluded that, practically
speaking, exclusive private use rights of the waters
over a pie-shaped portion of a 1lake's bottom have
little meaning. In these cases, the riparian owners on
tha lakes in question were held to have mutual ease-
ments to use the entife surface of the lakes.48 In one
case the public benefited in the easement, as the state

was a riparian owner with a park on the lake.

The limited nature of riparian rights is stated by one

author:49

It is to repeat the obvious to state that
riparian rights vary from time to time and
from place to place, depending on social,
economic, and political needs of society as
viewed by its judiciary. The courts in this

. . group of states believe that society's
needs require the recognition of a public
right of use . . . even where the beds of the

waters were privately owned. These courts
define riparian rights so as to deny
riparians the right to exclude others from
the use of the water.

For example, the court in Day v. Armstrong reasoned:

The waters not being in trespass upon or over
the lands where they naturally appear, they
are available for such uses by the public of
which they are capable. (at 145)

In J.J.N,P. Company v. State of Utah,50 the state

Supreme Court ruled on the limited nature of riparian

rights:

Private ownership of the land underlylng
natural lakes and streams does not .
defeat whatever right the public has to be on
the water. (at 1137)
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The third basis used by courts in affirming public use
rights of waters is the public trust doctrine. It was
used explicitly in Montana in the Curran and Hildreth
decisions, and Professor Stone has argued that all the
other court cases are really "inarticulated public
trust cases". He points out that "[tlhe interesting
aspect of [them] is that only a slight difference
exists in the result of any of them, although they
employ diverse theories as the mechanism for recaching
the result."51

Because of its breadth and power, the public trust
doctrine has earned its own chapter in this report and

so will not be discussed further here.

In conclusion, we see that "navigability" 1is indeed
"chameleon in character" with meanings changing in
every different situation. We nmust thus be ever
careful to note precisely what is meant to be shown or

accomplished by the use of the term.

"The question is," said Alice, "whether you
can make words mean so many different
things."

"The question is," said Humpty Dumpty, "which
is to be master -- that's all."
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THE PUBLIC TRUST DOCTRINE52

The public trust is a longstanding doctrine having its
roots in both civil and common law. According to the
doctrine, as an inherent aspect of sovereignty, govern-
ment must preserve and protect particular resources
within its jurisdiction for the public good and the
good of the resource. Historically, in America, the
doctrine has been applied to protect the public uses of
commerce, navigation, and fishing upon navigable waters
and their beds. (Thus, there is seen a relationship
between the traditional applications of the public
trust doctrine and the public purposes behind the trade
and travel test of the The Daniel Ball.) In recent

times, application of the doctrine has expanded both
beyond federally navigable waters and to include the
protection of uses other than commerce, navigation, and
fishing. 1Its eVocation by the Montana Supreme Court in
the finding of a public right to the recreational use
of Montana's waterways makes an understanding of the
doctrine vital to wunderstanding the subject of this

report.

The Institutes of Justinian, in restating Roman law,
provide the civil law origins of the public trust
doctrine: "By the 1law of nature these things are
common to man -- the air, running water, the sea and

n53 The same trust

consequently the shores of the sea.
principles were recognized under and adapted to English
common law, where ownership of public trust resources
was 1in the King. Thus, "all things which relate
peculiarly to the public good cannot be given over or
transferred . . . to another person, or separated from

the Crown.“54



In this country, public trust principles are found in
Massachusetts' "great pond" ordinance of 1641,55 which
guaranteed the right to fish and fowl in ponds of 10
acres or more, and in the Northwest Ordinance of 1787,
in which Congress guaranteed that the "navigable waters
leading into the Mississippi and St. Lawrence, and the
carrying places between the same, shall be common
highways, and forever free . . . ."56 In 1821, the New
Jersey Supreme Court recognized the public importance

of certain waters and said:

[Tlhe sovereign power itself . . . cannot,
consistently with the principles of the law
of nature and the constitution of a well
ordered society, make a direct and absolute
grant of the waters of the state, divegging
all the citizens of their common rights.

The leading public trust case in this country 1is
Illinois Central Railroad Co. v. Illinois,58 decided in
1892. 1In 1869, the Illinois Legislature granted to the

Illinois Central Railroad virtually the entire

waterfront of Chicago: 1,000 acres of tide and
submerged land. The Legislature later rescinded the
grant, extending nothing more than incidental
compensation to the railrocad. The U.S5. Supreme Court

upheld the legality of the recision and stated:

The trust devolving upon the state for the
public, and which can only be discharged by
the management and control of property in
which the public has an interest, cannot be
relinquished by a transfer of the property.
The control of the state for the purposes of
the trust can never be lost, except as to
such parcels as are used in promoting the
interests of the public therein, or can be
disposed of without any substantial
impairment of the public interest in the
lands and waters remaining. (at 453)
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The Illinois Railroad case provides the essence of the

theories that are applied by courts to determine
whether a particular state action is in compliance with
the public trust doctrine. The general rule is that
state action cannot absolutely convey or adversely
affect public trust property, except in limited

.instances.

In determining whether a state action is in compliance
with the public trust doctrine, the courts generally
consider: (1) whether the property in question is
within the public trust; (2) whether a state action has
alienated or somehow adversely affected property held
within the public trust; and (3) whether, if there has
been an alienation or limitation of public trust
property, it 1s permissible because it was done for a
public trust purpose (or whether, if not done for a
public trust purpose, the resource conveyed 1is of
little value and the conveyance can be made without
impairing the public interest in the property that will

remain in the public trust).

Courts have invoked the public trust doctrine with
increasing frequency. Two significant developments
recently have occurred. First, the doctrine has been
held to apply to waterways not navigable under the
federal title test.59 Second, public purposes
protected by the public trust doctrine have expanded
beyond commerce, navigation, and fishing to include not
only recreational use of waters but also the broader

. . 60
modern day concerns of environmental nondegradation.

Another application of the public trust doctrine that

has received recent attention is its interrelationship

with the prior appropriative system of water rights, as
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discussed by the California Supreme Court in the case

of National Audubon Society v. Department of Water and

Power of the City of Los Angeles, otherwise known as

the Mono Lake case.61

The California Supreme Court has described the public
uses subsumed by the public trust doctrine as
"sufficiently flexible to encompass changing public

62
needs."

Broadly speaking, however, the rationale
behind the doctrine is the same now as it was under
Roman and English common law: to provide protection of

publicly important resources for public purposes.

In short, the public trust doctrine provides basic
prohibitions wupon the state (or legislature) of
unrestrained alienation of public trust property or
disregard of public trust principles. Yet beyond
establishing a framework for protection of the public
interest, there exists within the public trust doctrine
broad législative prerogative to manage the public

trust resource.

How the doctrine was applied in recent Montana cases is

the subject of the next chapter.
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THE CURRAN AND HILDRETH DECISIONS63

In cases decided May 15 and June 21, 1984, the Montana
Supreme Court relied on the public trust doctrine and
the 1972 Montana Constitution to hold that "any surface
waters that are capable of recreational use may be so
used by the public without regard to streambed
ownership or navigability for nonrecreational
purposes." The Supreme Court also ruled that the
public has the right to use the bed and banks of public
waters to the ordinary high-water mark and is allowed
to portage above the high-water mark around barriers in
waterbodies in the least intrusive manner possible. In
each case, the Supreme Court affirmed the results of
District Court decisions while using different means
from those used by the lower courts to reach these

results.

Montana Coalition for Stream Access v. Curran

The Montana Supreme Court, on appeal, affirmed the
District Court's application of the federal title test
for navigability, ruling that the state of Montana had
owned the bed of the Dearborn River since 1889, the
time of statehood. Consistent with the District Court,
the Supreme Court drew a sharp line between the federal
test for navigability and the  state's test for

determining public recreational use rights.

Unlike the District Court, the Supreme Court used the
public trust doctrine and the 1972 Montana Constitution
as the bases for its decision. (The District Court had
used statutory interpretation and a "recreation craft"
test, i.e., if the waterway can be floated by a craft,
it can be used for aquatic recreation, to determine

public recreational use rights of waters.)
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Central to the discussion of the public trust doctrine
in the Supreme Court's decision is the proposition that
when, at the time of statehood, the states acquired
title to the beds of navigable waters, such title was
held "in trust for the public benefit." However, the
Court did not confine its application of the public
trust doctrine to waters found navigable under the
federal title test. The Court interwove the public
trust doctrine with the language of Article IX, Section

3(3), of the Montana Constitution, which states:

All surface, underground, flood, and
atmospheric waters within the boundaries of
the state are the property of the state for
the use of its people and are subject to
appropriation for beneficial uses as provided
by law.

From this, the Court reasoned:

If the waters are owned by the State and held
in trust for the people by the State, no
private party may bar the use of those waters
by the people. The Constitution and the
public trust doctrine do not permit a private
party to interfere with the public's right to
recreational wuse of the surface of the
State's waters.

If the waters are susceptible to public

recreational use, they may be so used by the

public.
Drawing on both statutory and case law, the Supreme
Court further held that the public has a right to use
state-owned waters to the point of the high-water mark.
(Although the Court did not specifically articulate a
public right to use the beds of the waters, such right
is implied in this case and is clearly enunciated in
the Hildreth decision.) In case of barriers in the
water, the Court ruled that the public 1is allowed to

portage around them "in the 1least intrusive way
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possible.” The Court stated unequivocally that the
public does not have the right to enter private
property in order to enjoy the recreational use of

‘state-owned waters.

The Supreme Court dismissed Curran's contention that
property was being taken without compensation because
the Court found that Curran had no claims to the waters

of the Dearborn, and hence there could be no taking.

Montana Coalition for Stream Access v. Hildreth

As in the Curran case, the Montana Supreme Court in the
Hildreth case affirmed the result of the District.
Court's decision while significantly modifying that
Court's conclusions of law. Unlike the District Court,
the Supreme Court expressly declined to adopt a
specific test for the meaning of "recreational use,"
saying that to do so would be "unnecessary and
improper." (The District Court had adopted a
"pleasure-boat test of navigability" to determine

public recreational use rights.)

The Supreme Court explained that it would not devise a
test for determining the meaning of recreational use
since "the capability of wuse of the waters for
recreational purposes determines whether the waters can
be so used." Because the Constitution does not limit
the waters' use, the Supreme Court ruled that it cannot

"limit their use by inventing some restrictive test."
Finally, the Court stated:

Under the 1972 Constitution, the only
possible limitation of wuse can be the
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characteristics of the waters themselves.
Therefore, no owner of property adjacent to
State-owned waters has the right to control
the use of those waters as they flow through
his property.
The Supreme Court also cited Curran and mentioned the
public trust doctrine as a factor in its determination

affirming public recreational use rights.

The Supreme Court in Hildreth clearly enunciated the
public's right to use the bed and banks of state
waterways to the ordinary high-water mark. Again, the
Court affirmed the right to portage around barriers in
a mannér that avoids damage to the adjacent landowner's
property. Again, too, the Supreme Court declared that
the public has no right "to enter upon or cross over
private property to reach the State-owned waters held

avalilable for recreational purposes."

Unlike the decision on the Dearborn River, the
Beaverhead decision did not include a determination as
to the ownership of the river's bed. Thus, the Supreme

Court decision in Hildreth established public

recreational use rights on a stream which has not been
adjudicated for title purposes. In both cases, the
Court emphasized that the question of title to the
underlying bed is "immaterial" to the question of the

public's rights of recreational use of the waters.

In reaching the two decisions, the Montana Supreme
Court tied the public trust doctrine to the provision
in the state's fundamental law, the 1972 Constitution,
declaring that all waters within the boundaries of the
state are the property of the state for the use of its
people. A doctrine, which traditionally has been

linked to waters (and the beds of waters) declared to
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be navigable wunder the federal test for title
determination, was here held applicable to all surface
waters in the state. The decisions affirm the public's
right to make recreational use of waters in Montana

capable of such use.
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PUBLIC COMMENTARY

Much of the committee's activities <centered on
eliciting public opinion with regard to both the
general issues of public recreational use of waters and
their underlying beds and the peripheral issues of
litter, trespass, liabilities, and others. Public
testimony was largely divided into that presented by
recreationists and that offered by landowners. Each
group expressed fears that rights they traditionally
had assumed to have held were being threatened by the
will of the opposing group. All recognized that public
recreational use of waterways 1s an activity that has

burgeoned in a relatively short amount of time.64

Recreationists pointed to the economic benefits to the
state of this expanding industry.65 They spoke
convincingly of the need of the public to be able to

enjoy and make use of Montana's public trust resource.

Landowners, on the other hand, told the committee that
their management practices were being adversely
affected by the influx of water recreationists. Litter
problems are increasing. Weeds are rapidly spreading
as a result of increased stream use, erosion of land
will occur, and calving and other livestock operations
will be disrupted. One landowner asserted that what
used to be an asset, owning land under and adjacent to

waterways, 1is now a landowner liability.66

Despite the polarization  between landowners and
recreationists, at one point in the interim (at the
March 1984 public hearing) the groups seemed to agree
that "90%" of both the landowners and recreationists

cooperate, create no problems for the other, and have
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mutual respect for the other's rights, as well as the
resource. It was the "10%" who cause problems that
provided the reason for the committee's existence and

who have created hardships and hostilities amongst all.

The Curran and Hildreth decisions distinctly altered
public testimony to the committee. Specifically,
discussion of the general issue of use of waterways and
their underlying beds changed from public discussion in
search of establishing policy in this area to public
discussion as a reaction to the Supreme Court's
decisions. Another difference in public input pre- and

post-Curran and Hildreth was in the notable absence,

with only a few exceptions, of participation by
recreationists following the decisions. Discussion of
the secondary issues (e.g., 1litter, trespass, etc.)

took place throughout the interim.

This chapter attempts to summarize the public's
comments to the committee. It is divided into public
opinion with regard to recreational water use rights,
generally, and with regard to the issues that are
incidental to water use. The chapter concentrates on
the issues incidental to water use, as those were the
ones about which the committee ultimately could set
policy. The summary of the public's sentiment with
regard to public recreational use of waters is provided

primarily for historical purposes.

Use of the Waters and their Underlying Beds
The committee received an exhaustive array of proposals
for establishing policy on which waters and to what

extent the beds of waters over privately owned 1land

should be open to public use.
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At one end of the spectrum was a proposal to allow
public use of only those waters and beds of waters that
satisfied the federal title test of navigability.
Under this proposal, waterways and their beds which did
not satisfy the federal title test could be used on a
permission-only basis. This would be similar to the
rule established in the Colorado case of People v.
Emmert. The argument in support of this policy is
similar to the one used by the Colorado court: whoever
owns the land, owns all above it and all below it. The
landowner pays taxes on the 1land; therefore the
landowner should have complete contreol of the activi-
ties over his 1land. There 1s no recognition of an

easement on the waters.

At the other end of the spectrum was the rule estab-
lished by the Montana Supreme Court. Any surface
waterways and their beds to the ordinary high-water
mark that are capable of recreational use may be so

used by the public.

Across the spectrum were a variety of options. How-
ever, one of the greatest problems faced by the
committee (prior to the Supreme Court decisions) was
that of defining a rule for recreational use of waters
that would be suitable in all its applications. As
stated by one person, "One river is 100 rivers.“67 Not
only was it difficult to establish a test to determine
floatability, the committee also faced the task of
establishing the rule to be used with regard to use of
the beds. Should the boundary of use rights be the
low-water mark or the high-water mark? Should the
floater be allowed to wade? Push off from shore?
Picnic? Camp? Make repairs? Eliminate human waste?

Anchor the craft? Portage?
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The committee's last action before the Montana Supreme
Court decided the Curran and Hildreth cases was to
recommend that local meetings be organized whose goal
would be to Dbring together —recreationists and
landowners, county by county, to determine which
waterways were floatable, which were not floatable, and
which were the "gray" waterways on which a consensus as
to their floatability did not exist. This approach of
the committee evolved at the March 31, 1984, hearing,
at which it appeared that general agreement among those
participating was emerging and perhaps could be
solidified in specific terms, if the participants were
given more time and the opportunity to continue

dialogue.

However, before the local meetings were held, the
Supreme Court issued its decisions, placing significant
restraints on the Legislature. The committee therefore
cancelled the local meetings and pursued the study of
those issues peripheral to the use of waters and their
beds.

During the course of the study, the public made the
following suggestions with regard to setting the
general policy on recreational use of surface waters
and their beds:

-~ Establish a "craft" test, similar to the one in
HB 888 (from the 1983 Legislature), and authorize
use of waters and their beds to the ordinary

high-water mark if they can be floated by a craft.

-- Allow public recreational floating on waterways

that have an established history of such floating.
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-- Allow use of waters, but prohibit use of beds
that are privately owned unless permission 1is
granted by the landowner. (This proposal 1is
similar, though not identical, to the committee's
LC 69.)

-- Develop conservation easements and recreational
corridors, as has been done on the Blackfoot

River.

-- Place the responsibility for deciding which
waterways dre floatable on the navigator and

minimize the state's involvement.

~-- Establish a water recreation test based on the
volume of water in or the width of the waterway.
(An obvious drawback to this approach is that a
watercourse beginning as a narrow trickle may be a

federally navigable waterway at its mouth.)

-~ Determine where on the course of a floatable

waterway the capacity to float begins.

-~ Establish a permit system. The heavy
recreational use of Montana's waterways seems to
demand this be done. (The Department of Fish,
'Wildlife, and Parks states that it does not have
statutory authority at present to establish a
permit system. Also, the Department believes that
the present situation does not "warrant this type
of dramatic approach, although it may be needed at

a later time."68)

-- Do not establish a permit system because this

would create as many problems as it solves.
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-- Establish regional floating seasons, recog-
nizing the seasonal fluctuations of the waterways
and the needs of recreationists and landowners

(e.g., calving seasons, hunting seasons.)

-- Place responsibility for management of the
public trust resource on those who are closest to
the resource: the landowners, the traditional
stewards of the land. Such management would aid
in protecting soil erosion and in the control of
weeds, for example. (This alternative was
mentioned by a committee member, not a member of
the public.)

-- Protect the resource by prohibiting recreation
that creates environmental damage, such as

deterioration of the water quality.

-- Consider the presence of obstacles in the

waterway when establishing floatability.

-- Prohibit public use of waters while they are
being diverted away from a natural water body.
(The committee has recommended this proposal in LC
69.)

-- Quiet title to all the state's waterways within
a given time, for example, by the end of the

century.
- Establish recreational use rights by

distinguishing between creeks and streams, and

allowing public use of streams but not creeks.
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Peripheral Issues

Members of the public raised the following peripheral
issues during the course of the interim as problems,
either existing or anticipated, and solutions to those
problems created by public recreational use of waters.
It was the responsibility of the committee -- and now
is the responsibility of the Legislature and those
setting policy -- to determine which of these stated
problems need to or can be addressed through legis-
lative or administrative solutions and to choose the
best means for addressing them. The outline of the
issues below does not attempt to weigh their relative
importance, assess the merit of the recommended

solutions, or measure the validity of the claims made.

-- Access. The state should sell the public
access sites, and give the landowners the right of
first refusal. It was argqued that if all 1land
adjacent to streams were privately owned, the
recreationist would not have difficulty knowing if
he were trespassing. Also, elimination of public
common areas would help reduce the problem of
litter. (Arguments were made against this
recommendation and as testimony to the success of
access sites, particularly in reducing the
responsibilities of landowners already burdened by
the right of the public to make recreational use

of water.)

-- Compensation. The Legislature should establish

a property damage reimbursement program, funded by
a recreationists' user fee, aimed particularly at
reimbursing landowners for damages resulting from
water recreation activities. (There was much

testimony during the interim that landowners'
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property was in danger of being damaged, as a
result of the increase in public water recreation.
Fires and broken fences are examples of such
damage mentioned.) A similar proposal was
recommended by the landowner-sportsman advisory
council, appointed in 1977, and introduced as HB
575 in the 1979 Legislature, which applied to any
damage caused by hunters, fishermen, or trappers.

-—- Criminal Mischief. Section 45-6-101, MCA, sets

forth Montana's law on criminal mischief. The

offense of criminal mischief 1is committed if a

person "knowingly or purposely":

(1) injures, damages, or destroys any property

of another or public property without consent;

(2) without consent tampers with property of
another or public property so as to endanger or
interfere with persons or property or its use;

or

(3) fails to close a gate (not located in a
city or town) previously unopened which he or
she opened and which leads in or out of any

enclosed premises.

The difficulty of proving the '"knowingly or
purposely" mental state was expressed by and to

the committee.

-- Department of Fish, Wildlife, and Parks. Some
argued to the committee that the Department's
authority, particularly in the area of enforcing
trespass laws, should be expanded. One person

argued in favor of reducing the state's
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interference with matters that are best handled by
the landowners and recreationists involved.
Committee members raised questions as to what, 1if
any, increase in appropriations will be required
by the Department as a result of its increased
responsibilities pursuant to the Supreme Court
decisions and the committee's trespass bill, LC
87.

- Education. Education regarding public

recreational wuse of Montana's resources is
provided by the Department of Fish, Wildlife, and
Parks for those activities licensed, such as
hunting and fishing, and by outfitters. Dissemin-
ation of information with respect to other forms
of recreation is lacking. Improved education as
to the rights and responsibilities of landowners
and recreationists could reduce the conflicts

between these groups.

-- Fences. The committee was informed that the
Supreme Court decisions, allowing the public the
right to portage around barriers, implied that the
landowner may place a fence on a stream whose bed
is privately owned. Landowners claimed that their
fences have been and will continue to be cut.
Recreationists feared that landowners would place
fences in waterways for purposes of harassment.
Will landowners be required to place warning signs
on a waterway when there is a fence? Should the
Legislature require that obstructions conform to
certain specifications (e.g., fence style, bridge
height) ? A river ranger of the Department of
Fish, Wildlife, and Parks described a float gate
that has been tested, and a landowner told the
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committee that he was reimbursed by the Department
for some materials he used in building a float

gate. (See also Public Nuisance and Liabilities.)

-- High-Water Mark. There must be certainty that

the Supreme Court's use of the term refers to the

"ordinary" not the "flood" high-water mark.

-- Legislating by the Court. There was a feeling

among some members of both the public and the
committee that the Supreme Court had gone beyond
its role of interpreting the law and had
improperly legislated on the subject of public
recreational wuse of waters. There was much
frustration that neither the Legislature nor the
public had any recourse to change the Court's
decisions. Some recommended that the committee
draft "a resolution to urge the Supreme Court to

return to its duty of interpreting the laws."69

-- Liabilities. Historically, liability law 1is

not codified because it is difficult to anticipate

every situation that can arise.

A landowner cited the following as an example of a
possible liability case. A landowner may have a
fence that is above the water during the normal
season; during times of high water, the fence may
disappear below the water and injure a floater who
does not see it. Is the landowner liable for the

injury?

There was sentiment that landowners should not be
liable to persons using waters or land incidental
to water use. "Willful or wanton misconduct" on

the part of the landowner was suggested as an
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exception to a limitation on landowner liability;
such an exception would act as a disincentive for

landowner harassment of recreationists.

-- Management. Improved resource management could

help preserve the water resource and reduce the
conflicts between landowners and recreationists.
HB 877, from the 1983 Legislature, addressed
issues of water recreation management, including
providing adequate access sites, assisting
landowners in constructing and maintaining fences,
posting signs, publishing maps, and assisting in

the cleanup of litter on waterways.

-- Portaging. Recreationists wanted a guarantee

of their right to portage. Landowners wanted
assurance that the Supreme Court decisions did not
require them to provide portage routes. Questions
unanswered in the Supreme Court's decisions
include whether the right to portage applies to
non-floaters as well as to floaters and their
boats, what a reasonable portage distance is, and
whether portaging is allowed around natural and/or
artificial barriers. (LC 69 answers this last

question in its definition of "barriers.")

-— Public Nuisance. Section 45-8-111, MCA,

defines a public nuisance under criminal law as
including "a condition which renders dangerous for
passage . . . waters used by the public." The
committee was informed that "It is possible that a
barbed wire fence across 'waters used by the
public' that is difficult to see from the waters
and which renders those waters ‘'dangerous for

passage' would be considered a public nuisance
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under this law. This, of course, would be a

question of fact."70

In the civil area,
§27-30-101, MCA, declares that a nuisance includes
anything "which unlawfully obstructs the free
passage or use, in the customary manner, of any
navigable lake, river, bay, stream, canal, or
basin."

-—- Recreational Use. "Recreation," with respect

to the public's right to use the state's waters,
must be related to the water resource and must not
harm +the resource. Can it be defined more

specifically? Does "recreational use," as used by
the Supreme Court, include such things as duck
hunting, other forms of hunting, ice skating, the
use of three-wheelers or motorcycles,

snowmobiling, or the floating of toy boats?

-- Review Board. The Legislature should establish

a review board, composed of landowners,
recreationists, and other interested parties, to
which problems c¢ould be taken and resolutions

determined.

-- Taxes. It was suggested that landowners be
granted a tax credit for that portion of their
land subject to an easement for water recreation.
Opposition to this suggestion was based on some
landowners' opinions that such a tax credit would,
at least implicitly, qualify their ownership of
their 1land.

-- Trespass. Problems related to the present

trespass laws are threefold:
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(1) because of the posting requirement, the
burden of preventing trespass is now on the
landowner rather than on the person who is
unauthorized to be on the land. (This problem
is addressed in LC 87.)

(2) enforcement. County attorneys are not
prosecuting trespassers in sufficient numbers,
and wardens' enforcement authority is extremely
limited (the latter problem is addressed in LC
87); and

(3) penalties.

With regard to the first problem, some argued that
the posting requirement is an unfair imposition on
the 1landowner. Signs are removed or destroyed.
The opposing view 1is that it 1is sometimes
difficult for an individual to know if 1land is
public or private, particularly in light of the
checkerboard patterns of land ownership. A person

can enter the land of another unknowingly.

The committee considered expanding the prohibition
of hunting big game animals on private property
without permission (§87-3-304, MCA) to include the
prohibition of any recreational activities on
private property without permission. (Instead,
however, the committee's recommended bill amends
the general criminal trespass laws in Title 45.)
It was also suggested that a trespasé law be
adopted that would be specific to water recreation

(e.g., trespass within 100 yards of a waterway).

With regard +to the second ©problen, county

attorneys are overworked and under funded.
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Criminal trespass cases are not high enough on
their list of priorities. Also, it is difficult

to catch trespassers.

With regard to penalties, a particular problem
mentioned is that under civil trespass cases it 1is
difficult, if not impossible, to collect damages,
unless the trespasser is found guilty of another
wrongdoing, such as vandalism. Suggested remedies
to the penalty problem included increasing civil
penalties, as was done for bad checks in the 1983
Legislature, or establishing mandatory c¢riminal
sentences, as was done for drunk driving in the

1983 session.

-- Water Rights. If recreational use rights are

protected by the public trust doctrine, will
agricultural uses of water be threatened by
recreational uses? Will this Jjeopardize the
protections guaranteed Montana's water under the
O'Mahoney - Millikin Amendment to the federal
Flood Control Act of 19442 How will competing
public trust interests be prioritized? Do
recreational use rights conflict with the

marketing of water?
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COMMITTEE RECOMMENDATIONS

The bills that the committee will introduce in the 49th
Legislature are found in Appendices A and B. Below is
a summary of the bills, section-by-section, and, where
appropriate, a discussion of the rationale behind the

particular recommendations.

LC 69: AN ACT TO GENERALLY DEFINE LAWS GOVERNING
RECREATIONAL USE OF STATE WATERS . . . .¥*

Section 1. Definitions. In subsection (1), the term

"barrier" 1is defined because the word is wused in
subsection (3) of section 3 and in section 4 of the
bill. The reason for using the particular definition
is explained in the discussion of subsection (3) of

section 3.

In subsection (2), the committee defined the term
"ordinary high-water mark" because this is the boundary
of the public's right to use the beds of waterways.
The committee intended to make it clear that the
boundary is the ordinary high-water mark, not the flood
mark. The committee considered defining the ordinary
high-water mark similarly to the manner in which it is
defined in §36.2.402, Administrative Rules of Montana
(as "the 1line that water impresses on the soil by
covering it for sufficient periods of time to deprive
the soil below the line of its vegetation and destroy
its value for agricultural purposes"). It was felt

that this definition was imprecise for two reasons:

* Two committee members voted against the bill, as
finally amended, because they objected to the
limitations of the public's right to use the beds of
waters found in section 3.
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(1) The definition requires that the character-
istics it describes be met. However, in reality,
the ordinary high-water mark is distinguished by
varying physical characteristics and the charac-
teristics described in the rejected definition may
not always exist. (The definition adopted by the

committee is, in contrast, more flexible.)

(2) It was 1important to describe the lack of

vegetation below the mark as terrestrial

vegetation, since aquatic vegetation can grow

below the mark.

Section 2. This section addresses recreational use of

waters. Subsection (1) allows the public to make
recreational use of surface waters capable of such use.
The majority of the committee does not intend to imply
that recreational use of waters under this subsection

is founded in the public trust doctrine.*

Subsection (2) excepts from the waters the public is
authorized to use for recreation waters while they are
diverted away from a natural water body. For example,
under this subsection, the committee intends that the
public would not be allowed to make recreational use of
waters in an irrigation ditch or stock watering pond.
The legal opinions given to the committee were that the
Montana Supreme Court's decisions did not apply to
waters while they are being diverted, although this
particular point was not at issue in the Curran or

Hildreth cases.

* Two committee members hold a minority opinion with
respect to this intent. It is their position that the
public trust doctrine is a basis for the right of the
public to use the waters that is articulated in this
subsection.
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Section 3. This section addresses the right of the
public to use land below the ordinary high-water mark.*
Subsection (1) affirms the right of the public to use
the land between the ordinary high-water marks of
surface waters that satisfy the federal title test of
navigability. This subsecticn is a statement of
federal law on the subject. The waters that are known
to satisfy the federal title test are those that have
been adjudicated as navigable for that purpose. For
example, the Montana Supreme Court ruled that the
Dearborn River satisfies the federal title test of
navigability. The public also has the right, under
subsection (1), to use the beds of waterways that are
in fact navigable under the federal title test, even if

they have not yet been adjudicated as such.

Subsection (2) provides that the public may not use the
beds of waters that do not satisfy the federal title
test of navigability unless: (1) the owner of the land
or an authorized agent grants permission to use the
land; or (2) such use 1is "unavoidable and incidental"
to the use of the waters. This subsection differs from
the Supreme Court decisions: in conjunction with
subsection (3), defining "unavoidable and incidental"
use of the land, it attempts to codify the rule for use
of the land below the ordinary high-water marks that

the Wyoming Supreme Court stated in Day v. Armstrong.71

When so floating craft, as a necessary
incident to that use, the bed or channel of
the waters may be unavoidably scraped or
touched by the grounding of craft. Even a

* At its last meeting, a motion to strike section 3
of the bill was defeated on a 4-4 vote. Those voting
to strike section 3 opposed the restriction regarding
use of the beds.
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right to disembark and pull, push or carry
over shoals, riffles and rapids accompanies
this 1right of flotation as a necessary
incident to the full enjoyment of the
public's easement . . . .0On the other hand,
where the use of the bed or channel is more
than incidental to the right of floating use
of the waters, and the primary use is of the
bed or channel rather than the floating use
of the waters, such wading or walking is a
trespass upon lands belonging to a riparian
owner and is unlawful. (at 145 and 146)

Subsection (3), defining "unavoidable and incidental"
use of the lands, intends to incorporate in appropriate
statutory language (e.g., "bypassing barriers") the
conditions described by the Wyoming Court as
permissible use of the lands. This may help explain
why the term "barriers" is defined as it 1is in

subsection (1) of section 1.

Section 4. Portaging: use of the land above the

ordinary high-water mark. This section is a
restatement of the Montana Supreme Court's decision.
It is included because the bill attempts to codify

comprehensively the law on water recreation.?*

Section 5. Landowner liability. This section limits

the 1liability of landowners in instances involving
public recreational use of waters pursuant to section
2, and lands, when permitted or as an incidental use of
the waters, pursuant to sections 3 or 4. Landowner

liability is limited under subsection (2) to acts or

* Two committee members voted against this
amendment. They did not want to codify this element of
the Curran and Hildreth decisions in the event that the
Supreme Court is willing to reverse itself with regard
to portaging if a case comes before it on this point in
the future. It was their opinion that public rights in
waters do not extend to rights to use privately owned
land.
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omissions that constitute "willful or wanton miscon-
duct"” on the part of the landowner. It is 1likely that
this standard would be applied by a court even without
such a statute. However, codifying the standard
satisfies the concerns of landowners, in particular,
who expressed the fear that they would be liable for
injuries that might occur while members of the public
make recreational use of water. This section is
patterned after §70-16-301 and §70-16-302, MCA, which
limit the standard for liability to "willful or wanton"
acts causing injury for a landowner who permits a
person to use the landowner's 1land for recreational

purposes.
Subsection (3) does not 1limit the 1liability of a
landowner or tenant who for compensation permits

recreational use of the land described.

Section 6. Prescriptive easements. Subsection (1)

defines prescriptive easements from well-established

case law.

Subsection (2) declares that a prescriptive easement
cannot be acquired through use of land or water for
recreational purposes. There are presently no statutes
in Montana addressing prescriptive easements. Case law
regarding the acquisition of prescriptive easements
through recreational use is unsettled. The committee
chose to set the rule, as stated here, to satisfy the

concerns of landowners.

Section 7. Amendment of §70-19-405, MCA. This

amendment is made to provide conformity with section 6.
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Section 8. Repeal of §87-2-305, MCA, Montana's

"fishing statute." Basically,72 this law provides
anglers with the right tc angle below the ordinary
high-water mark on navigable streams. It is repealed
under the bill because it was the opinion of staff that
this law is fairly meaningless and perhaps misleading.
Under federal law, as already discussed, it is firmly
established that members of the public (including
anglers) have the right to use the beds of navigable
waters between the ordinary high-water marks. This
right is affirmed in subsection (1) of section 3 of the
bill. Section 87-2-305, MCA, is therefore redundant
and is not reflective of the broader rights that
members of the public have to recreate in ways other
than angling below the ordinary high-water mark on the

beds of waters navigable under the federal title test.

Sections 9-12. Codification instruction; severability;

applicability; and effective date. These sections are

self-explanatory.
LC 87: AN ACT ELIMINATING THE REQUIREMENT THAT NOTICE
BE POSTED OR OTHERWISE COMMUNICATED FOR THE COMMISSION

OF THE OFFENSE OF CRIMINAL TRESPASS TO LAND . . . .

Section 1. Amendment to §10-1-612, MCA. This statute

relating to criminal trespass upon places used for
military purposes is amended 1in order that its
punishment provision be consistent with the punishment
provisions contained in the amendments to §45-6-203,

MCA, in section 3 of the bill.

Section 2. Amendment to §45-6-201, MCA. The amendment

to this section eliminates the requirement that notice

be posted or otherwise communicated in order to
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establish that a person has "entered or remained
unlawfully" upon land. The purpose of this amendment
is to shift the responsibility for preventing the
unauthorized entrance upon land of another from the
landowner to the person who is not authorized to be
there. (Note, the term "occupied structure" is
stricken in this amendment as a drafting measure, since
"premises" 1is definéd in §45-2-101, MCA, to include

"any type of structure.")

Section 3. Amendment to §45-6-203, MCA. This is the

section that criminalizes the unlawful behavior
(trespass to premises) described in §45-6-201, MCA, and

provides a penalty for such criminal behavior.

Subsection (1) of §45-6-203, MCA, is amended in the
bill to provide for two types of criminal trespass:
(1) trespass to premises, including land, committed
"knowingly" (this is the present law); and (2) trespass
to land (not all premises) committed by the mére act of
trespass, regardless of the mental state of the
trespasser (this is the new provision). Eliminating
the presence of a mental state as a precondition to a
criminal act «creates a condition termed "absolute
liability," which 1s defined under Montana law in
§45-2-104, MCA.

Subsection (2) of §45-6-203, MCA, provides the penalty
provision for the trespass actions. The penalty for
trespass committed "knowingly" is unchanged: a fine
not to exceed $500, imprisonment for a term not to
exceed 6 months, or both. The penalty for trespass
committed regardless of the mental state of the
trespasser conforms to the penalty required by the law
defining absolute 1liability: a fine not to exceed
$500.
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Section 4. Amendment of §87-1-504, MCA. This
amendment expands the type of property on which the

game wardens must enforce the criminal trespass,
criminal mischief, and litter laws.* ©Under the present
law, the wardens must enforce these laws "on private
lands where public recreation is permitted," a
seemingly contradictory condition in reference to
criminal trespass. The Department of Fish, Wildlife,
and Parks interprets trespass under this section to
mean actions which go beyond the limits of recreation
that a landowner permits. For example, a landowner may
permit hunting and require that hunters check in with
tha landowner before proceeding to hunt. A hunter
neglecting to check in with the landowner could be a
trespasser "on private lands where public recreation is
permitted." However, on lands on which recreation is
not permitted, wardens now do not have the authority to
enforce the criminal trespass laws. For example, on
these lands, a warden (or an ex-officio warden, such as
a Department river patroller) who patrols a stream does
not have authority to enforce trespass actions he
observes while on patrol. The committee's amendment
expands the type of property on which the wardens must
enforce the criminal trespass, criminal mischief, and
litter 1laws to "private lands being used for

recreational purposes."”

Section 5. An immediate effective date is established.

* Three committee members opposed this amendment
because they feared it might require an excessive
appropriation. In addition, two of the three had
reservations about extending the wardens' enforcement
authority of these laws to all private lands.
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lMontana Coalition for Stream Access v. Curran,
December 7, 1982, First Judicial District, Case No.
45148. Montana Coalition for Stream Access V.
Hildreth, December 7, 1982, Fifth Judicial District,
Case No. 9604.

2Persons and groups most involved in the conflict
are reflected by those entered as Amicus Curiae in the
appeals before the Montana Supreme Court. These
included Professor Al Stone, as an individual, and the
National Wildlife Federation, Montana Wildlife Feder-
ation, Montana Stockgrowers Association, Montana
Woolgrowers Association, Montana Farm Bureau Feder-
ation, American Farm Bureau Federation, Wyoming Farm
Bureau Federation (these last three organizations filed
a brief in the Hildreth case only), and Montana Council
of Trout Unlimited. These are in addition to the
coalition of recreational water users and the ranchers
they sued, who were principals in the case.

3HB 799, HB 801, HB 877, HB 888, SB 347, SB 348,
and SB 357.

4682 P.2d 163, 41 St. Rep. 906 (Mont. 1984).

5684 P.2d 1088, 41 St. Rep. 1192 (Mont. 1984).

6Minutes from this and all other committee
meetings are on file at the Legislative Council,
Helena. In addition, a list of papers presented to the
committee and other papers prepared by staff on the
subject during the interim follow these footnotes in
the Index of Committee Materials.

7362 P.2d 137 (Wyo. 1961).

8This chapter is a recently edited version of the
paper prepared for and presented to the committee by
this author. The original paper is cited in the Index
of Committee Materials following these footnotes.

9Johnson and Austin, "Recreational Rights and
Titles to Beds on Western Lakes and Streams," 7 Natural
Resources Journal 1,4 (Jan. 1967).

10State policymakers should have an interest in
navigability for title purposes since the state has an
interest in the 1lands it owns. The state's role in
title determinations is 1limited to applying rules
developed in federal <court for determining the
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question. (See text on p. 15-17 and accompanying
notes.) Navigability for purposes of federal authority
under the Commerce Clause is of particular interest to
the policymakers only in that federal powers
established under this constitutional provision preempt
state law, and therefore the committee should be aware
of navigability in this context.

11Stone, "Origins and Meanings of 'Navigable' and
'Navigability,'" presentation to Interim Legislative
Subcommittee #2, Aug. 31, 1983, p. 1. (On file at the
Legislative Council.)

12Martin v. Waddel, 41 U.S. (16 Pet.) 367 (1842).

13Pollard v. Hagen, 44 U.S. (3 How.) 212 (1845).

14Barney v. Keokuk, 94 U.S. 324 (1876).

15The Propeller Genesee Chief v. Fitzhugh, 53 U.S.
443 (1851) and The Daniel Ball.

16United States v. Utah, 283 U.S. 64, 75 (1931).

171pid., at 82-83.

181pida., at 75.

91pia., at 86.

20Oklahoma v. Texas, 258 U.S. 574, 585 (1922).

21United States v. Holt State Bank, 270 U.S. 49,
55-56 (1926).

22Stone, Public Rights in Water Uses and Private
Rights in Land Adjacent to Water, 1 Waters and Water
Rights, §41.2(B) for the general rule and §42.2(B) for
the exceptions to the rule, as under Montana law
(Clark, editor, 1967).

23Illinois Central Railroad Co. v. Illinois, 146
U.S. 387, 452 (1892). See also, Stone, Public Rights

in Water Uses, supra at §36.4(B), note 95 and
accompanving text and §37.2(C), notes 36-40 and
accompanying text.

24§87—2—305, MCA. Note that §87-2-305, is
repealed in the committee's proposed legislation, LC
69. However, the public easement 1is retained 1in

subsection (1) of section 3 of LC 69 (and is broader in
scope than in §87-2-305, MCA, in that it applies to any
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public use, not only angling). (See discussion of
subsection (1) of section 3 and section 8 of LC 69 in
the final chapter of this report and accompanying
notes.)

2555 U.S. (9 Wheat.) 1 (1824).

26311 y.s. 377 (1940).

27The qualifier "probably" 1is used because the
courts have not <clearly settled this question.
However, authorities generally draw this conclusion.
An excellent discussion of this issue is found in
Johnson and Austin, supra note 9, at 17-20.

280he Montello, 78 U.S. (11 Wall.) 411, 415
(1870); Sierra Pacific Power Company v. Federal Energy
Requlatory Commission, 681 F.2d 1134, 1137-38 (9th Cir.
1982).

29

Supra note 26, at 408.

30The breadth of federal powers over waterways
under the Commerce Clause is illustrated by the
regulations adopted by the U.S. Army Corps of Engineers
as to the scope of their powers. Federal Register,
Vol. 47, No. 141, July 22, 1982, part 329.

31A thorough discussion of the extent of federal
powers 1is found in Leighty, supra note 30, at 401-432,

3ZSee, for example, Stone, "Legal Background on
Recreational Use of Montana Waters," 32 Mont. Law Rev,
1, 6 (Winter 1971); Leighty, "The Source and Scope of
Public and Private Rights in Navigable Waters," 5 Land
and Water Law Review 391, 426 (1970).

33For example, in Southern Idaho Fish and Game
Association v. Picabo Livestock, 528 P.2d 1295 (Idaho
1974), +the Court stated: "The federal test of
navigability involving as it does property title
guestions, does not preclude a less restrictive state
test of navigability establishing a right of public
passage wherever a stream is physically navigable by
small craft." (at 1298)

34The common-law rule, translated from Latin, is:
"He who owns the soil has it even to the sky."

35Stone, Public Rights in Water Uses, supra note
21, at §37.4(A).
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3753 N.W. 1139 (Minn. 1893).
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law throughout the country on this point. However, in
a telephone conversation with Al Stone on November 19,
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whether any states other than Colorado 1limit public
recreational use of waters to those navigable under the
federal title test, he responded: "Particularly in the
West, I don't think there are any others."

Also, although the significance of the case may be
limited by its factual situation, in Bott v. Commission
of Natural Resources, 327 N.W. Rep. 2d 838 (1982), the
Supreme Court of Michigan explicitly refused to
substitute a recreational craft test for a log floating
test to determine navigability.

39
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Margery Brown's paper, ". . . The Doctrine is Out There
Awaiting Recognition," which is cited in the Index of
Committee Materials.

64For example, in written testimony to the

committee at its September 28, 1984, meeting, Jim
Flynn, Director of the Department of Fish, Wildlife,
and Parks, provided estimates of the increase in water
recreation over approximately the past 20 years. For
example, speaking only of anglers, he stated, "The
three million angler days figure for 1982-83 represents
an increase of about 200,000 angler days over 1975-76
figures and an increase of around 900,000 angler days

over 1968-69 figures." (p.2) (His testimony is on
file at the Legislative Council.)

65For example, Mr. Flynn reported, "Figures
indicate that resident and nonresident fishermen
directly spent around $90 million during 1982." 1Ibid.,
p.2.

66

Peg Allen, Committee Minutes, September 28,

1984, p. 27.
67Paul Roos, Committee Minutes, March 31, 1984, p.
24,

68Jim Flynn, Committee Minutes, September 28,
1984, p. 16.

69Franklin Grosfield, Committee Minutes, July 30,
1984, p. 22; written testimony to the committee at the
same meeting, provided by Bill Asher, representing the
Agricultural Preservation Association, the Park County
Legislative Association, and the Sweetgrass County
Agricultural Preservation Association (on file at the
Legislative Council).

70Brodsky, "Terms and Activities" paper, cited in
Index of Committee Materials at the end of this report,

p. 9.

71Supra note 7.

721n addition to providing anglers an easement
between the high- and 1low-water marks on federally
navigable waters, §87-2-305, MCA, provides such an

easement on "rivers, sloughs, and streams flowing
through any public lands of the state” and "within the
meander lines of navigable streams." Although the

right to angle under the provisions of §87-2-305, MCA,

64



strictly speaking, may be slightly broader than the
right created in subsection (1) of section 3 of the
bill, it was staff opinion that the clarity of the
provision in the bill outweighed both the confusion
created by §87-2-305, MCA, and the possible rights that
would be diminished by repealing that statute. Also,
since a purpose of LC 69 was to codify comprehensively
the law on recreation, it was felt that §87-2-305, MCA,
should be repealed and its provisions placed in the
comprehensive law.
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APPENDIX A

LC 69: An Act to Generally Define Laws Governing
Recreational Use of State Waters
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APPENDIX B

LC 87: An Act Eliminating the Requirement That Notice
be Posted or Otherwise Communicated for the
Commission of the Offense of Criminal Trespass to Land
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Proposed Amendments to HB 265

1. Page 3, line-l.
Following: "of"
Strike: "surface"

SENATE JUDICIARY COMMITIEE
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TESTIMONY TO SENATE JUDICIARY

SUPPORTING HOUSE BILL 265

The Montana Stockgrowers Association and members of
the agricultural industry alliance, consisting of the
Montana Stockgrowers Association, Montana Wool Growers
Association, Montana Association of State Grazing Dis-
tricts, Montana Cowbelles, Montana Farmers Union, Montana
Cattle Feeders Association, Montana Farm Bureau Federa-
tion, Montana Water Development Association, Women In-
volved in Farm Economics, Montana Grange, Montané
Irrigators, Inc. and the Agricultural Preservation
Association, support passage of House Bill 265 with some
minor amendments. These members of the agricultural
community believe this bill is the most effective piece of
proposed legislation addressing the stream access issue
under consideration during this session and urge passage
of the bill. The bill strikes a balance between the pro-
tection of private landowner rights and the identification
of public recreational uses of the surface waters, beds
and banks of the streams and rivers of Montana. This
legislation identifies the responsibilities of both
sectors affected by the stream access issue and proposes a
fair and reasonable approach which accommodates the con-

cerns of the landawner and the recreationalist.
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A brief history of the events which brought the par-
ties to their present position underscores the ineffec-
tiveness of confrontation as a problem-soclving procedure.
Several landowners, on two streams which receive signifi-
cant public recreational pressures, sought to restrain and
deny access to floaters and fishermen. After negotiations
sponsored and encouraged by the Department of Fish, Wild-
life and Parks failed, two suits were filed. In each the
district court held in favor of the public and denied the
landowner the relief sought.

While the suits were pending on appeal to the Supreme
Court of Montana, the 1983 lLegislature considered a
variety of stream access legislation. Those efforts
failed in deference to the appellate process. In May and .
June of 1984, the Supreme Court of Montana rendered two
broad, sweeping decisions which allowed the public the
right to use all state waters and the beds and banks to
the high water mark for any recreational and incidental
uses. The use tight was extended to the high water mark
on all streams regardless of size and for all recreational
uses the character of the stream could support. The deci-
sions did not attempt to provide definition to many of the
terms and rights extended, inviting a legislative re-
sponse. Indeed, the time to address this matter is now

before further litigation clouds the subject and closes

SENATE JUDICIARY COMMITN
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the opportunity for a balanced legislative resolution.

Fortunately the 1983 Legislature had created an in-
terim study committee to receive testimony and proposes
legislation. The interim comittee met both before and
after the Supreme Court of Montana decisions and studied
and considered primary and collateral issues raised by the
decided cases.

The interim committee gave thoughtful deliberation to
the issue and developed House Bill 16 which became the
catalyst for the remaining legislation being considered by
this committee. It is fair to say that absent these
actions the later activities of the agricultural
community, working in conjunction with recreationalists
and the Department of Fish, Wildlife and Parks, would have
never occurred.

As the interim committee's action drew to a close,
landowner groups met to outline the goals for upcoming
legislation and to plan for this session. All groups
agreed that it was critical to pass legislation this
session, both to define areas left unclear by the Supreme
Court of Montana's decisions, to allay the fears of land-
owners and recreationalists, and to avoid conflict as the
newly won rights were tested and applied to specific
streams other than the streams subject to the litigation.

To pass legislation which would be sustained in the

SENATE JUDICIARY COMMITTEE
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event of a court challenge required an analysis of the
limits of the Supreme Court of Montana decisions and a
determination to propose legislation within those limita-
tions. Six major goals were identified as being the sub-
ject of any proposed legislation. House Bill 265 appro-
priately addresses each element of necessary legislation.
Those goals were:
(1) Recognition of private property rights;
(2) Restriction of landowner liability;
(3) Identification of the right of portage around
barriers;
(4) Limitation upon prescriptive easement to avoid
the loss of land ownership through recreational
use activity; 3
(5) A definition of high water to demonstrate it was
equivalent to the "ordinary high water mark" of
the Natural Streambed Preservation Act; and
(6) Limitation upon the public's use to follow and
recreate upon diverted waters.
House Bill 265 addresses all of these concerns within
the limitations imposed by the decisions of the Supreme
Court of Montana. While the result reached in those deci-
sions were not to the liking of most landowners, it is
irresponsible to ignore those decisions or to propose

legislation which is not cognizant of the opinions of the
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court. The Supreme Court of Montana, the third branch of
state government, construing the Constitution of Montana,
has declared rights to exist in the public which protect
the continued recreational use of all waters of the

state. Absent passage of a constitutional amendment re-
stricting those rights, legislation which failed to abide
by those decisions and the Montana Constitution would pro-
bably be declared void. There is little gained in passing
legislation which is éonstitutionally flawed and likely to
be declared void if challenged. Recognizing this concept,
the House Judiciary Committee, after hearing all the
stream access bills, created a subcommittee which combined
all the pending bills into a single bill, using HB 265 as
the vehicle to advance these amendments. All interested
landowner and recreation groups were present and had the
opportunity to provide imput into the bill. The major
concerns raised were appropriately addressed.

House Bill 265 defines "barrier;" "Class I waters;"
"Class II waters;" "diverted way from a natural body;"
"ordinary high-water mark;" and "recreational uses for the
Class I and Class II waters" as well as other terms used
within the act. A barrier is a natural or artifical ob-
struction which totally or effectively obstructs the
recreational use of a water course. The barrier is deter-
mined at the time of use and the right of portage arises

SENATE JUDICIARY COMMITTEE
EXHIBIT NO. N1
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only if a barrier exists. Stream fluctuations may cause
barriers to exist at some time of the year but not at
others. The definition of "surface water" has been in-
serted to avoid repeating the directive of the Supreme
Court that the water and the bed and banks to the high-
water marks are available for recreational use.

Waters have been divided into Class I and Class II
streams and the recreational uses permitted have been tied
to the character of the water, with recreational activi-
ties not directly water related prohibited on Class II
waters without landowner permission. Big game hunting has
been treated the same on private land within the high-
water marks as elsewhere -- landowner permission is re-
quired on private property. \

The right of the public to use the surface waters
does not include the right to use waters diverted into a
stock pond, if the stream has intermittent flows, and does
not allow the public to follow the water diverted away
from the natural water body and conveyed by canal, ditch
or flood control channel.

The public's right to portage around barriers is pre-
served, as is the landowners' right to fence across
streams; however, a fence constructed consistent with de-
signs approved by the Department of Fish, Wildlife and

Parks and which does not interfere with the recreatignal
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use of the water will provide an alternative to portage.

A landowner can create a portage--typically a gate or
ladder. The bill contains provisions which create a prob-
lem solving procedure for developing a portage route
should conflict arise, an unlikely event. This procedure
does not result in a taking since the public's right to
portage is restricted to an exclusive route, thus land-
owner property rights are not limited but expanded. The
bill initially relegates the fact finding to the Board of
Supervisors of a soil conservation district or other
appropriate local board. These people were chosen because
they have excellent knowledge of landowner issues and are
knowledgeable of stream conditions in the county where
they serve, Alternative fact finders are identified with
an arbitration panel created to review unsatisfactory
decisions.

Limitations upon landowner liability and prescriptive
easement legislation is included. The proposed bill will
be effective on passage.

The Senate has already addressed the stream access
issue through passage of three "insurance" bills--offered
to provide landowners relief in the event HB 265 failed
passage. The presence of these bills should not justify
the failure of HB 265. The three bills are incomplete

responses to the stream access issue. Two of the bills
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addressing landowner liability, SB 421 and prescriptive
easement, SB 424, approach the subject in the same general
fashion. However, the liability limitation found in

SB 421 is incomplete. The bill offers no relief for port-
age problems and extends no limitations of liability to
others involved in resolving portage issues. SB 424 un-
fortunately attempts to address non-stream access pre-
scriptive right questions. My clients believe the debate
on stream access should not be clouded by other questions,
better addressed through separate legislation. This
approach will allow the full intent and affect of any
legislation to be debated by both sides.

SB 418, advancing an alternative definition of high-
water 1s perhaps the most troubling of the "insurance"
legislation., Like HB 265 it follows the definitional
pattern of the Natural Streambed Preservation Act but
incorporates the example found in the regulation. The
definition of "high water" in the 310 permitting regula-
tions was designed to extend regulatory control over much
of the stream. But it does so by adopting a definition of
low, not high water. If any definition requires landowner
attention, it is the definition in the regUlation, not the
definition found in HB 265. House Bill 265 alone gives
the appropriate definition of "high water".

More troubling, however, is the alternative approach
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taken in the two bills regarding the use of flood blains.
HB 265 places these areas totally beyond public recrea-
tional use. SB 418 does not and allows public use when
the areas are covered with water. Since SB 418 doesn't
prohibit the use of water diverted away from a stream,
because the bill does not comprehensively address all of
the stream access issue, the result under SB 418 is
recreational users would be authorized to fish and float
in flood irrigated pastures during the spring and summer
of each year. This unintended result is one not acceptable
to landowners and not socught by recreationalists. This
result should be avoided by passage of HB 265.

Landowners are here today because of the persistent
controversy of stream access. Many landowners feel their
rights have been hampered because of the unreasonable
actions of a few individuals who have affected all of the
agricultural community. Looking back and finding explana-
tions for the present controversy, however is not a posi-
tive means to resolve these issues.

Landowners are here today to support House Bill 265.
They are not alone. Rather, this bill before this
committee is a cooperative effect, the result of hours of
work by dedicated landowners, recreationalists and the
Department of Fish, Wildlife and Parks and by the House

Judiciary Committee and its subcommittee. Without this
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joint cooperation the present proposed legislation would
not have developed. It is this type of continued coopera-
tion which will yield benefits beyond the present legisla-
tion as these parties continue to work toward better
relations between these differing communities which share
common interests and goals.

There have been some arguments advanced suggesting
that the present bill is a "compromise", suggesting this
concept is contrary to the legislative process. Obviously
it is not. Moreover, if a compromise has occurred, it has
occurred by both parties, compromising the uncertainty of
the future in exchange for the certainty of the present, a
result which favors landowners but gives all concerned the
ability to know what their respective rights and respon- 1
sibilities are.

The work and effort which resulted in the present
biil cannot end here. The Department of Fish, Wildlife
and Parks has powers already extended through Section
87-01-303, MCA, to regulate recreational activities on all
streams available to public access and to consider protec-
tion of private property in that regulation. HB 265 gives
direction for implementation of these regulations both in
Section 2(5) and in the statement of intent. The Depart-
ment has already experimented with different options to

accommodate public and landowner interest on the Smith,
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Big Hole and the Blackfgot. These programs, and perhaps
others, must be considered to address future pressures and
the needs of the landowner and the public.

Hear the voices of concern addressed by both the pro-
ponents and opponents. Those who criticize the efforts of
HB 265 seek to return té the status of the law before the
Supreme Court decisions. Defeat of HB 265 will not accom-
plish these desires, it will leave the agricultural
community without the definitions, remedies and protec-
tions of HB 265, Consider the bills the Senate has al-
ready passed and you find there has been little resolved.
Conversely HB 265 addresses and resolves all elements of
the stream access issue. It does so fairly and with
balance, protecting landowner rights while identifying and
preserving public recreational interests.

It is time to end the long debate and public contro-
versy concerning stream access. The appropriate resolu-
tion and one which warrants your support is found in House
Bill 265. We encourage your support and the passage of

this bill.

Ronald F. Waterman
Agricultural Alliance

724 6R
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NAME RONALD F. WATERMAN BILL NO. HB 265

ADDRESS_HELENA MT 59624 DATE _03/08/85

WHOM TO YOU REPRESENT MONTANA STOCKGROWERS ASSOCIATION

SUPPQORT XX OPPOSE AMEND XX

Comments:

1. Page 3, line 5.
Following: '"system"
Insert: "at the pnoint where the waters are subjected to
to treatment"”

2. Page 4, line 24.
Following: '"MARK"
Insert: "OR RESERVOIRS WITHIN THE NATURAL WATER BODY"

3. Page 6.
Following: 1line 3
Insert: (E) THE PLACEMENT OR CREATION OF ANY PERMANENT
STRUCTURE OR OBJECT, SUCH AS A PERMANENT DUCK BLIND
OR BOAT MOORAGE.

4, Page 6.
Strike: 1lines 8, 9 and 10 in their entirety
Insert: (B) THE PLACEMENT OR CREATION OF ANY SEMI-
PERMANENT OBJECT SUCH AS A SEASONAL DUCK BLIND}CY

5. Page 9, line 7.
Following: “"petition the district court"
Insert: "within 30 days of the decision"

6. Page 10, line 12
Following: "No supervisor"
Insert: "or any member of the arbitration panel"”

7. Page 11, line 8
Following: "REACH"
Insert: "OR LEAVE"

SENATE JUDICIARY COMM
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A COMPARISON BETWEEN SUPREME COURT DECISIONS AND HOUSE BILL 265

Supreme Court Decision

. Landowner has no right of
rontrol of the use of
.urface waters, except to
Satisfy prior appropriation

;.

uses.

Curran 41 St.Rep.914

» Hildreth 41 St.Rep. 1195

. Recreational use of waters
recognized, but the capacity
of the water alone deter-

- mines the types and avail-
w ability for recreational

{

fy
o

~

activity.
914

Curran, 41 St.Rep.

The public trust doctrine
does not permit a private
party to interfere with the
o public's right to recrea-
tional use of the surface
‘f the State's waters.
i‘azUrran, 41 St.Rep. 914

The public trust doctrine
permits full recreational
use of surface waters.
Curran, 41 St.Rep. 914
Hildreth, 41 St.Rep. 1195

The public trust doctrine
permits full recreational
use of surface waters.
Qurran, 41 St.Rep. 914
Hildreth, 41 St.Rep. 1195

iblic prohibited from

ossing private property
reach waters. Qurran
. 41 ST.Rep. 916; Hildreth
41 St.Rep.

1195

Result

Full public use of
water without regard
to land ownership

No definition of
recreational use,
reference to other
state statutes will
supply definitions

Unlimited public use
of all state water,
with no interference

Public easements on
waterways and po-
tential prescriptive
easements on private
property, portage
routes, and private
land crossings to
reach public streams

Unlimited public use
of all state water,
with no interference

Aublic trespass
across private land
not permitted

Public recreational

H.B. 265 Result
Public right
defined and

limited where

rights recognized but
certain activities,
i.e. vehicle operation recreational
big game hunting pro- use would
hibited on all waters; conflict with
other activities in- private rights
cluding camping,

creation of permanent

and semi-permanent

structures prohibited

on smaller streams

Sec., 2

Recreational ac-
tivities of sur-

Recreational uses de-
fined and restricted
to water related face waters re-
activities with some stricted to water
restrictions, Sec.1(8) activities

Limitations on public Landowner manage-
uses imposed to assure ment options pro-
activities are water tected and pre-
related; use of di- served; recrea-
verted and impounded tional activities
waters prohibited; limited to stream
landowners permitted use only

to fence across streams

and rivers. Sec. 2(2)(c);

2(3); Sec. 3(2)

Prescriptive easements No potential pre-
cannot be developed scriptive ease-
through use of sur- ments developing
face waters, beds, upon private land
banks, portage routes

or across private land

to reach surface waters

Sec. 5

Fish & Game Commission Limitation of
directed to formulate recreational use
rules limiting, re- of water for
stricting or pro- health safety &
hibiting types and protection of
extent of recreational public & private
uses of waters. Sec. property reasons
2(5); Statement of

Intent

Public prohibited from Public trespass
crossing private pro- across private

perty to reach wa 1
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7.-The public's use of water is,
under normal circumstances,
allowed to the high water
mark of the waters. Curran
41 St.Rep. 916; Hildreth
(Tll St.Rep. 1195

8. Public's right to use stream
includes right to portage
around all barriers which
interfere with right, al-
lowing portage in least
intrusive manner, avoiding
private property damage.
Curran 41 St.Rep. 917
Hildreth 41 St.Rep. 1195

9. Aublic surface water user
has right to make full
recreational use of water
without control by land-
owner. Qurran 41 St.Rep.
917; Hildreth 41 St.Rep. 1195

' lS;The public right to use the

’ water includes a right to
use the water, the bed and
bank up to the ordinary
high water mark and to
portage around barriers.
Hildreth, 41 St.Rep. 1195

7258R

No definition of high
water mark and po-
tential of including
flood plains while
wet or dry

No definition of
barrier. Public
alone determines
manner and method
of portage

Recreational user
present on land as a
matter of right and
landowner probably
owes duty of ordinmary
care

The recreational use
of public includes
the water, beds and
banks of streams

High water mark de-
fined to mean the
line impressed upon
land by water for
sufficient periods to
all distinction of
areas & prohibiting
recreational uses of

Definition which

contains retrea
tional activiti

to within banks
of a stream

flood plains. Sec. 1(7)

Barrier defined to
only objects which

totally or effectively
obstructs recreational

use of water, portage
permitted avoiding

damage to private land

and rights; portage
route determination
possible to preserve
landowner management
needs. Sec. 1(1);
Sec. 3

Landowner and super-
visor liability to
recreational user
limited to wilful or
wanton misconduct

Surface waters de-
fined to include the
beds and banks of
streams up to the
ordinary high water
mark. Sec. 1(7)

3

Public given
limited right te
portage around 3
barriers and
landowner can
restrict portaq%ﬁ
to exclusive

route for manage-
ment needs

3

Limited duty of

care owed recrei;

tional user pro

hihition against
intentional act
desianed to

ignore

e
The recreaticws:

use of the publTt

includes the
water, beds and,
banks of streamg
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TESTIMONY OF THE MONTANA COUNCIL, TROUT UNLIMITED
BEFORE THE SENATE JUDICIARY COMMITTEE
H.B. 265

March 8, 1985

Mr. Chairman and Members of the Committee:

My name is Mary Wright, and I represent the Montana Council of Trout
Unlimited. TU is a national non-profit fishing conservation organization
with over 37,000 members nationwide in about 330 chapters. The Montana
Council is the state governing board representing ten local chapters
and one affiliated organization in Montana.

TU participated in the process that led to the proposal now embodied
in H.B. 265. Other sportsmen's organizations taking part in that process
were the Montana Coalition for Stream Access, the Montana Wildlife Fed-
eration, the Skyline Sportsmen, the Floating and Fishing Qutfitters
Association of Montana, the Medicine River Canoe Club, and the Missouri
River Fly Fishers. The Agricultural organizations referred to by Mr.
Waterman and the Department of Fish, Wildlife and Parks were also part
of the deliberations on this legislation.

We fully support H.B. 265 as a reasonable, fair and balanced treat-
ment of the issues raised by the Montana Supreme Court in its Curran and
Hildreth decisions last year. It clarifies the issues not decided by
the Court, states clearly the rights and responsibilities of sportsmen,
and affords protection for landowners which have become important in
light of the Court's decisions. Because H.B. 265 integrates all the is-
sues surrounding stream access, it has many strengths. It is because
of these strengths that we ask the Committee's support for this legis-
lation.

One of the strengths of H.B. 265 lies in its comprehensive treatment
of the issues. At the same time, it is a focused treatment. The statement
of rights and responsibilities of landowners and sportsmen relates only
to stream access, and does not unnecessarily go beyond those. issues.
Another strength of H.B. 265 is that it provides a suitable vehicle for
the Legislature to address all the issues. It has been said many times
that if the Legislature had expressed its will in the last session, we
would not be here today engaged in yet another effort to reach the solu-
tions we are seeking. A third strength of the bill is that it classifies
streams. In doing so, H.B. 265 preserves reasonable landowner control
over small streams while implementing in a reasonable way the rights
afforded to sportsmen on state constitutional grounds by the Court. Fin-
ally, H.B. 265 provides the means for sportsmen and landowners to join
together with the Department of Fish, Wildlife and Parks to regulate uses
of streams on a site specific basis to accomplish the stated goal of all
the parties that our resources be protected.

On the substantive provisions of H.B. 265, I would like to make a
few comments. First, the bill divides the waters of the state into two
SENATE JUDICIARY COMMITTEE
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categories. Although the Court did not provide for any such classifi-
cation, we believe that it is reasonable to do so in order to protect

the rights, including the right of privacy, of landowners on small
streams that have not before been accessible to the public. On class

I waters, a broad range of recreational use is permitted, consistent

with the Court's decisions. On the smaller class II streams, landowners
have the right to control a number of uses, including camping, use of
all-terrain vehicles, big game hunting, and any other uses that are not
primarily water-related. [ would like to emphasize that these landowner
powers to control uses of smaller streams were not provided by the Court,
but are included in H.B. 265 because we favor legislation that is reason-
able and that will reduce the potential for conflict in the future.

On the issue of portage, the Court stated that sportsmen have the
right to portage around barriers in the least intrusive manner possible.
This provision is restated in section 3 (1), which adds to the Court's
language the phrase, "avoiding damage to the landowner's land and vioclation
of his rights.” The balance of section 3, the longest section of the bill,
is written so as to provide landowners with protection against possible
abuse of the portage rights of sportsmen. Subsection (2) states that if
a landowner builds a barrier across a stream for management or ownership
purposes, he may build a barrier that does not interfere with recreational
use of the water. In order to do so, he may call upon the Department of
Fish, Wildlife and Parks for assistance. If the barrier is properly
designed and placed, and does not interfere with passage along the stream,
then there is no right to portage above the ordinary high-water mark, and
thus no right on the part of the sportsmen to enter the land.

Subsection (3) of section 3 provides a procedure for resolving dif-
ferences as to portage routes. We do not believe that this provision will
have to be used very often, and when used, it would again be for the
protection of the landowner. This is because it would be used to estab-
1ish an exclusive portage route, rather than multiple portage routes,
once again reducing the private land available to sportsmen to use in
portaging around barriers.

The remaining provisions also involve landowner protections. These
relate to prescriptive easements and restrictions on landowner liability.
The prescriptive easement section, section 5, states that prescriptive
easements may not be acquired through use of surface waters, including
the beds and banks up to the ordinary high-water mark, or the use of land
while portaging or travelling to or from streams. This section is tailored
to the situations that might arise after the effective date of this Teg-
islation through use of streams for recreation.

On the 1iability issue, H.B. 265 limits the liability of landowners
as well as supervisors who participate in a decision relating to portage
routes. Their liability to a sportsman injured while making recreational
use of streams or while using portage routes would be limited to liability
for acts or omissions that constitute wilfull or wanton misconduct.

-
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In his testimony, Mr. Waterman referred to certain clarifying amend-
ments. Trout Unlimited supports those amendments, and requests that this
Committee take favorable action both on the amendments and on H.B. 265.

I appreciate the opportunity to testify here today, and will be happy

to answer any questions.

Thank you.
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HB 265
Testimony presented by Jim Flynn, Department of Fish, Wildlife & Parks

March 8, 1985

This bill appears before you today in large part because of the efforts
of the Interim Committee on Stream Access. While it is quite different
from the bill proposed by the interim committee, it was the discussion
and communication spawned by that committee which led to HB 265. Both
landowners and recreationists, recognizing the need for such legislation,
set aside their differences to establish legislation that responds to
the legitimate concerns of both as a result of the recent Supreme Court
decisions. :

I would like to briefly highlight the positive aspects of the bill.

The definition section clarifies a number of terms the Supreme Court
did not define; these include definitions of "barrier" and "ordinary
high water mark."

The bill limits landowner liability and precludes the acquisition of a
prescriptive easement by the recreational use of a waterway or by use
of a portage.

It defines the kinds of recreational uses to be made of the state's
waterways, acknowledging those uses allowed or disallowed in other state
statutes not affected by the court decisions.

The bill requires the department to draft regulations which will provide
a procedure by which all members of the public will have access to a
decision making body if that person is concerned that recreational use
is harmful to any waterway.

And finally, I would bring to the committee's attention the one area
that goes to the heart of the matter which stimulated the court decision
and brought us to this point - that being the subject of portage.

In the Supreme Court cases, it was the obstruction in and on some
waterways and the lack of the opportunity to portage which resulted in
the court action.

The Supreme Court in both cases was emphatic in holding that the public
has the right to portage around barrisrs in the stream. It is clear,
since the court did not confine portaging to the area between the
ordinary high water marks, that it recognized the right to portage over
the adjacent uplands to the extent necessary to avoid barriers. The
court was clear in considering the protection of private land which
might be impacted by a portage. This bill adopts the Supreme Court's
language on portage rights verbatim.

SENATE JUDICIARY COMMITTEE
EXHIBIT NO S

DATE. O3 08 85
BILL NO H8. 265,




The bill takes one additional and necessary step, however, and allows
for a structured process to mediate disputes, should they arise over
where a proper portage route should be, and, where necessary, allows
for the designation of a proper route. I want to emphasize that
either the landowner or the recreationist can use this process to
resolve a problem.

The bill also allocates costs for the construction of portage routes
where such construction is necessary. If the barrier is created by
the landowner, he must pay the cost. If it is naturally caused, the
department pays for the construction. In all cases, the department
will bear the cost of maintaining the route once it is established.

Finally, the act discourages the unnecessary use of portages by allowing
the landowner, in consultation with the department, to construct fences
which don't interfere with the use of the water. Where such fences

are built, the public may not portage around such barriers above the
ordinary high-water mark.

Through our observation to date, it is our concern that the.guestion
of portage as outlined in the Supreme Court decisions holds the greatest
potential for disagreement in the use of streams in Montana. It was
our concern that if the portage gquestion were not addressed, Montanans
would soon see the subject of stream access again before the courts.

While this legislation cannot guarantee that will not happen, it takes

a major step toward lessening the possibility. Section 3 on pages 7,

8 and 9 lays out quite clearly the rights and responsibilities of both
landowners and recreationists. It establishes a structured process

for developing portages; it provides portage routes for responsible
parties, and perhaps most importantly, provides a mechanism for the
resolution of differences on the ground and among local people.
Hopefully this final aspect will avoid precedent-setting court decisions
in the future.

The portage provision, among others, suggests HB 265 is designed to
foster communication and cooperation between the landowner and the
recreationist. It is a bill born out of cooperation.

‘"We urge the committee to keep alive that spirit of cooperation and act
favorably toward HB 265.
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My NaME 1S JIMME L. WILSON, I AM A RANCHER FROM TROUT CREEK AND

THE PRESIDENT OF THE MONTANA STOCKGROWERS ASSOCIATION. WE RANCH IN

A MOUNTAIN VALLEY THROUGH WHICH TWO STREAMS FLOW. [HE TWO SUPREME
COURT DECISIONS HAD QUITE AN EFFECT ON OUR OPERATION AS WE FENCE ACROSS
THE STREAMS FOR PASTURE MANAGEMENT, THUS CREATING "MAN-MADE OBSTACLES.”
THE BROAD DECISIONS FORCED UPON US BY THE SUPREME COURT. WHICH AFFECTS
17,000 mMILES OF RIVERS AND STREAMS IN MONTANA, TO SATISFY TWO SHORT
STRETCHES OF STREAMS ON THE DEARBORN AND BEAVERHEAD RIVERS, IS VERY
FRUSTRATING. EQUALLY FRUSTRATING IS TRYING TO DRAFT LEGISLATION WHICH
WILL HOPEFULLY PROTECT OUR RIGHTS AS LANDOWNERS IN THE FUTURE,

ONE OF THE MEMBERS OF THE AGRICULTURE LOOSE ALLIANCE REMARKED TO
ME LAST WEEK HOW DIFFICULT IT WAS TO SATISFY HIS OWN THINKING ON STREAM
ACCESS., "“How WONDERFUL IT WOULD BE IF SOMEONE WHO WAS NOT ASSOCIATED
WITH THE PROB LEM COULD GIVE US ALL THE RIGHT ANSWERS ON THE ISSUE.”

My ANSWER TO HIM WAS, “DON’T LOOK TOO FAR FOR THIS MAN. YOU HAVE HIM
NEAR AT HAND. THIS MAN, IT IS YOU, IT IS I, IT IS ALL OF US.”

THE MONTANA STOCKGROWERS ASSOCIATION HAS BEEN ADDRESSING THE
STREAM ACCESS PROBLEM FOR SEVERAL YEARS. TWO YEARS AGO, WHEN WE SUPPORTED
House BiLL 888. THE HUE AND CRY FROM SOME OF OUR MEMBERS COULD BE HEARD
ACROSS THE LAND - “YOU ARE SELLING US DOWN THE RIVER., YOU ARE TAKING AWAY
OUR RIGHTS AS LANDOWNERS.” SO WE WITHDREW OUR SUPPORT OF THE BILL.
WeLL, THE SUPREME COURT WENT FAR BEYOND WHAT Houst BiLL 888 wWAS ASKING
BUT STRANGELY ENOUGH THE SAME PEOPLE WERE SILENT WHEN WE LOST THE COURT
CASES UNTIL WE PROPOSED LEGISLATION TO NARROW DOWN THE BROAD SUPREME
COURT DECISIONS. [MANY OF THE PEOPLE HERE TODAY TESTIFYING AS OPPONENTS
oF House BiLL 265 IN EFFECT ARE NOT PROTESTING AGAINST House BiLL 265
BUT ARE PROTESTING AGAINST THE COURT'S DECISIONS WHICH ARE NOW LAW.
THE COURT'S DECISIONS CONSTITUTE A RADICAL DEPARTURE FROM THE WELL-
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ESTABLISHED PUBLIC POLICY OF THE STATE OF MONTANA, PUBLIC AND PRIVATE w
RIGHTS TO USE OF WATER HAD BEEN ACKNOWLEDGED BY THE SUPREME COURT

AND THE LEGISLATURE SINCE STATEHOOD. ‘
/ Pl " " " %
WHEN I WAS A MILITARY -A¥EATOR, WE SPOKE OF “OLD PILOTS"” AND “BOLD

PILOTS.” HOWEVER, THERE WERE NO “oOLD BOLD PILOTS.” LOBBYING IS MUCH

THE SAME WAY., IHE MONTANA STOCKGROWERS ASSOCIATION HAS REPRESENTED
THE CATTLE INDUSTRY FOR OVER 100 YEARS AND WE NEVER HAVE LED OUR MEMBEngi
DOWN A PATH OF SELF DESTRUCTION AND WE ARE NOT NOW. SATISFYING EVERYONE

IS IMPOSSIBLE. THERE IS ALWAYS THAT SMALL MINORITY YOU NEVER REACH --
HOWEVER, THEY ARE USUALLY THE MOST VOCAL.

Eis

WHEN 1 ASK SOME OF THE OPPONENTS OF House BiLL 265 WHAT THEIR

SUGGESTIONS FOR BETTER LEGISLATION ARE., THE ANSWERS RANGE FROM NONE AT

‘%

ALL TO AMENDING A FEW WORDS OR PHRASES IN THEBILL. AS AN INDIVIDUAL
WHO LIVES ON 3% MILES OF THESE STREAMS UNDER QUESTION, I WILL NOT TAKE

ANOTHER CHANCE OF LOSING: MORE OF MY RIGHTS THROUGH COURT ACTIONS AS

WE DID IN THE SUMMER OF 1984, I FIRMLY BELIEVE IN GOVERNING MYSELF

THROUGH THE LEGISLATIVE PROCESS. [ WILL NOT TAKE MY CHANCES AGAIN WITH g
THE COURTS. WE MUST PASS STREAM ACCESS LEGISLATION THIS SESSION. HOUSE
BILL 265 1S THE BEST VEHICLE WITH WHICH TO ACCOMPLISH THIS.,

d
i
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Mr, Chairman, members of the Committees, for the record I am Richard
Parks of Gardiner Montana, owner of Parks' Fly Shop and president of
the Fishing and Flosting Outfitters Association of Montena. On this
matter I represent myself and our associstion's 100 plus outfitter
members,

We support HB-265 but would like to see it amended so that section
2, D ( 1ine 3 on page 6 ) would allow the use of long bows, black powder
firearms and shotguns for big game hunting. It is our belief that this
would better conform to current practice. A number of our members are
engaging in hunting floats now and would not care to have to make major
changes in their operations,

I would like to discuss an area that is certain to attract adverse
comment. It seems that a few people simply do not understand the
provisions for portage routes as stated in the bill., To begin with the
Supreme Court d€cisions specifically require that portage be permitted.
All pretentions to the contrary are a waste of time, The question to
ask then becomes, "How do we accomodate the legitimate concerns of
adjacent property owners to the portage requirement?"” All the court
said was that portage must be in the least intrusive manner possible.
This assertion is so broad that it is susceptible to conflicting
interpretations and it leaves no means of resolving those conflicts
short of district court. Section 3 of the bill is designed - after
much intense discussion - to provide a means of reaching an equitable
determination of portage rights without resorting to the court syster,

Comments I have heard and seen expressed in the papers indicate that
there is still e considersble misunderstanding by a few landowners about
vhen and vhy portage would be resorted to by a recreationist. We do
NOT want portage rights for the purpose of trespass., We would prefer
not to have to portage at all, If someone doubts that I invite them
to help me portage my 350 1b. boat plus its essociated equipment. There
exists a minimal but real possibility that occassional natural events or
situations could create a portage requirement. Therefore we need the
law to recognize that, The adjacent landowner who is complaining about
costs should note that these are born by the recreational public through
the Department of F,W & P's, The fact remains that the vast majority
of portage situations are created by the adjacent property holder.

From the recreaticnist's point of view it would be very simple to demand
that the property owner in question clear the public right-of-way,

Those who are complaining that HB-265 permits the use of dry streambeds
should go back to the decisions and note that the bill restricts such
use while the Supreme Court did not.

NORTH ENTRANCE TO YELLOWSTONE NATIOﬁAﬂ PARK




There is nothing whatscever unfair about requiring the obstructor to
bear that expense. The Highway department requires me to keep the roadway
clear of obstructions protruding from my property at my expense for
example. In FB-265 we recognize that while it might be our right to demand
this standard be applied it is too rigid in practice. Part 2 ( sterting
on line 18 of page T ) specifically recognizes that adjacent landowners
may have a need to erect some structure in, on or over a waterwvay.
Furthermore it provides an incentive for designing such structures so
as to not impede the normal use of the waterway. In practice I do not
expect the provisions of Part 3 ( starting on page 8 ) will very often
come into full play. It is worth noting that unlike my interaction with
the Highway department the meintance costs of portage routes are to be
born by the recreational public,

Let me just run through a few scenarios that illustrate how I expect
things will go most of the time ~ and conversely why we need this section
in the law. In the first instance, on & middle sized stream such as the
Smith River it is fairly cormmon for property lines to cross the river.
There already exist & number of such boundries and their associated fences.
Many of them have been designed with integral float gates which eliminate
the need for a portsge rout€. Another case may arise there or elsewhere
and a reasonable property holder would recognize the potential problem,
consult with the Department and build an appropriate fence, This is
done with minimsl hassle and cost and gives no right to a recreational
user to enter the property owners land.

In the second instance postulate a holder who choses not to recognize
the sense of this and simply throws up a regular 4 wire fence, Now
recreational users are going to get from one side to the other -
probably by stretching the fence to get the boat under and crossing
themselves at the most convenient site which may or may not be within
the ordinary high water mark. Over time this will certainly require
maintance on the fence and may well break it down entirely. This cost
must be born entirely by the owner. As long as the landowner doesn't
oblect and usage is relatively light it probably won't be a problem.
Once either side has become sufficiently annoyed however the portage

route process gets triggered. Some have suggested scrapping this entirely. -

In view of the court decisions I can live with this but I don't think
property owners should be obligated to do so., The consequence is to

force every disagreement into adversarial and expensive proceedings in
court.

In the third instance contemplate the case of a property owner who
choses to barricade the river with a nest of barbed wire for purposes
of harrassing the recreational user. In HB-265 we have a means &f
solving the problem; if not to the property owner's satisfaction at
least in an administrative, case by case, site specific manner that
creates no new dangerous precidents in law,

In conclusion, HB=-265 is a carefully considered effort to mediate
the requirements of the Supreme Court decisions end the legitimate
concerns of land owners, No piecemeal approach will do as good a job,
The whole portage section is designed to limit the impact that recreational
users can have on private land adjacent to the wvaterwvays, We urge

Your favorable consideration of HB-265 with the suggested amendment,
Thank you,

A
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Billings, Montana
March 8, 1985

Mr. Joe Magurek, Chairman
Senate Judiciary Commit tee
Capitol Station

Helena, Montana 59620
Dear Mr. Magzurek:

Our 1,000-member Billings Rod and Gun Club and Southeastern Sportsman
Association, representing 9 clubs and 5,000 sportsmen, appreciate the prodigious
amount of time and effort that all of you have put into House Bill 265 (the
Stream Access Bill) to satisfy both the landowners and the sportsmen of Montana.

Hunting, fishing and floating streams provide important recreational op-
portunities for many Montanans. Approximately one million general hunting and
fishing licenses are sold in Montana each year. About 800 million dollars were
generated in Montana in 1982 from expenditures made by hunters and fishermen;

a significant contribution to the economy of our State.

Hunting on islands and along river btanks, using boats for access, requires
good outdoor skills and equipment, and only experienced hunters will cope with
the adverse weather conditions common during the hunting seasons.

River hunters we know are good sportsmen who do not cause problems or create
safety hazards or conflicts with landowners. We respect private property rights,
always ask permission to hunt on private property, and abide by established safety
rules and laws. , .

The islands and the area below the ordinary high water mark, as defined in
H.B. 265, contain thousands of acres where hunters disperse in pursuit of their
game.

We expect that a few trespass problems have occurred over the years, but we
are not aware of any property damage caused by sportsmen. We police our ranks
continuously.

Also, we know that there are some lawbreakers -- the ones who trespass,
shoot at road signs and everything else around, and cause problems for land-
owners. The same people cause problems for city dwellers.

Unfortunately, they are the ones who give all sportsmen a bad reputation,

and bad news travels fast and never dies or fades away.

SENATE JUDICIARY COMMITTEE
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Mr. Joe Mazurek, Chairman March 8, 1985

We think that denying sportsmen the privilege of hunting big game below
the ordinary high water mark (as does H.B. 265) is unnecessarily restrictive,
penalizes sportsmen, and favors the lawbreaker who will ignore any law.

Therefore, we urge that you amend H.B. 265 to reinstate the language
that allows big game hunting with conventional sporting weapons below the
ordinary high water mark on Class I waters without landowner permission.

.
[}

This amendment would greatly improve sportsmen-landowner relatlionships
in Montana.

The opportunity to testify on this important proposed legislation is
appreciated.

Sincerely yours,

tarry Whitmyer, Pre<ident
Billings Rod and Gun Club

/
(/ D ez /7{/4/‘ /ff

C. C. (Jiggsg)/Stapleton/ President
Southeastern Sportsman Assoclation

Statement of the Billings Rod and Gun Club and Southeastern Sportsman Association
on H.B. 265, presented by Paul F. Berg to the Senate Judiciary Committee, Montana
State Leglslature, Helena, Montana, March 8, 1985.

Paul F. Berg

3708 Harry Cooper Place

Billings, Montana 59106
656~2015
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Billings, Montana
March 8, 1985

Mr. Joe Mazurek, Chalrman
Senate Judiciary Committee
Capltol Station

Helena, Montana 59620

Dear Mr. Magzurek:

Our 1,000-member Billings Rod and Gun Club and Southeastern Sportsman
Association, representing 9 clubs and 5,000 sportsmen, appreclate the prodigious
amount of time and effort that all of you have put into House Bill 265 (the
Stream Access Bill) to satisfy both the landowners and the sportsmen of Montana.

Hunting, fishing and floating streams provide important recreational op-
portunities for many Montanans. Approximately one million general hunting and
fishing licenses are sold in Montana each year. About 800 million dollars were
generated in Montana in 1982 from expenditures made by hunters and fishermen;

a significant contribution to the economy of our State.

Hunting on islands and along river banks, using boats for access, requires
good outdoor skills and equipment, and only experienced hunters will cope with
the adverse weather conditions common during the hunting seasons.

River hunters we know are good sportsmen who do not cause problems or create
safety hazards or conflicts with landowners. We respect private property rights,
always ask permission to hunt on private property, and abide by established safety
rules and laws. v

The islands and the area below the ordinary high water mark, as defined in
H.B. 265, contain thousands of acres where hunters disperse in pursuit of their
game.

We expect that a few trespass problems have occurred over the years, but we
are not aware of any property damage caused by sportsmen. We police our ranks
continuously.

Also, we know that there are some lawbreakers -- the ones who trespass,
shoot at road signs and everything else around, and cause problems for land-
owners. The same people cause problems for city dwellers.

Unfortunately, they are the ones who give all sportsmen a bad reputation,

and btad news travels fast and never dies or fades away.
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Mr. Joe Mazurek, Chairman March 8, 1985

We think that denying sportsmen the privilege of hunting big game below
the ordinary high water mark (as does H.B. 265) is unnecessarily restrictive,
penalizes sportsmen, and favors the lawbreaker who will ignore any law.

Therefore, we urge that you amend H.B. 265 to reinstate the language
that allows big game hunting with conventional sporting weapons below the
ordinary high water mark on Class I waters without landowner permission.

This amendment would greatly improve sportsmen-landowner relatlonships
in Mentana.

The opportunity to testify on this important proposed legislation is
appreciated.

Sincerely yours,

a9

Farry Whitmyer, Pre€ident
Billings Rod and Gun Club

! 7
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C. C. (Jiggs)/Stapletony President
Southeastern Sportsman Association

Statement of the Billings Rod and Gun Club and Southeastern Sportsman Association
on H.B. 265, presented by Paul F. Berg to the Senate Judiciary Committee, Montana
State Legislature, Helena, Montana, March 8, 1985.

Paul F. Berg

3708 Harry Cooper Place

Billings, Montana 59106
656-2015
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NAE Jo Brunner COMITIER Sehate Jgdiacary -

ADDRESS 1496 Kodiak Road, Helena pATZ March 8, 19 ame
REPRESENTS___ Montana Grange, Montana nILL NO. HB 265
Battlefeeders Assoc. Z 7. <. éég i 2t

SUPPORT, X AIEMD __ with OPPOSE

Mr. Chairman, members of these committees, for the record, my name is
Jo Brunner and I will testify at this hearing on HB 265 for the Members
of the Montana Grange and for the Montana Cattlefeeders Association.

These organizations wish to go on record as being in full support of, and as

having participated in the drafting of House Bill 265 as requested here '

today. We also support the amendments offered by Mr. Ron Waterman. .

It is our positions that as citizens of the state of Montana who will be

J affected personally by the Supreme Court decisions and by any.legislation
passed this session concerning our streams and our surrounding lands, we
have had the opportunity to participate in the efforts to alleviate a great
many of the problems brought about by the decisions and that this bill
being heard today will benefit all of us.
We ask your full support of HB 265 with the amendments that Mr. Waterman
proposed for the alliance.

o

Thank you.
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NAME  Mike Micone BILL NO._HB 265

ADDRESS 2301 Colonial Drive, Helena, MT 59601 __ DATE__ 3/08/8%5

WHOM DO YOU REPRESENT  Western Environmental Trade Association

SUPPORT : ‘ OPPOSE ‘ AMEND _ XX

Comments:

1. Title - Page 1, line 8.
Strike: colon
Insert: ‘"or land is being used as an incident of water recreation”

2. Page 1, line 10
Strike: "of surface waters"

3. Page 1, line 19
Strike: "or natural object in or over a water body which totally or
effectively obstructs the recreational use of the surface
water at the time of use"

4. Page 1, line 25 and Page 2, lines 1 through 20 - Strike

5. Page 3, line 10 following "that" - through line 14 following "value"- Strike
Insert: "deprive the soil of its vegetation and to destroy its value for
agricultural purpose."

6. Page 3, line 18
Strike: "hunting"

7. Page 3, line 23
Following "uses"
Strike: “period"
Insert: "within the ordinary high water mark of the waters"

8. Page 4, Tine 14 through 24 - Strike

9. Page 6, Tine 4 through 6 - Strike
line 7 - change (A) to (E)
line 8 - change (B) to (F)
lTine 11 - change (C) to (G)
line 13 - change (4) to (3)
line 17 - change (5) to (4)
line 20 - following “"recreational", strike "use of Class I and Class II

10. Page 8, line 6 through 16 - Strike

1

—

. Page 8, line 20 _ o T
Strike: "The" and line 21 and 22 in their entirety  SUEWNE JMCIARY COMMAT™

yo s
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12. Page 9, Tine 5 through 20 - strike




HB 265

Page II

13. Page 9, line 25 - Strike: "and supervisor"
14. Page 10, line 12 through 18 - Strike

15. Page 11, line 2 following "of"

Strike: "surface"
Insert: "land or"
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502 South 19th Bozeman, Montana 59715
Phone (406) 587-3153

TESTIHONY BY: Gene Chapel

FARM BUREAU

FEDERAﬂONl

BiLL # HB 265 DATE March 8, 1985

SUPPORT  XXXX OPPOSE

Mr. Chairman and committe members my name is Gene Chapel. 1 am president
of the Montana Farm Bureau Federation and I represent that organization
and its 4000 member families.
e are here today to support House Bill 265 as passed by the House.
You have heard a lot of technical and specific testimony so I will not
take your time belaboring these points. Instead, I want to take you on
a trip out to my ranching operation or any one of our member's ag operations.
0.K, here we go -- An individual or group of recreationists have
entered the stream or waterway where it goes under the county road for
the purpose of recreating. You know they could have used that road that
goes thru iy pasture because I'm a nice quy and five more years of use
they will have prescriptive easement anyway.
Anyhow they are recreationists and I have no idea what or how they
are going to enjoy themselves today because recreating covers everything
from hunting to riding their all-terrain vehicles, trapping or maybe just
picking rocks. That is something that I have no control over anyhow.
I sure hope that when they reach that irrigation canal that they don't
decide to go down it, but really, I quess that is their right if they want
to. I wonder how they are going to go around, over or under that new fence

I just put across the creek to keep the bulls out of the heifers. Boy, I

SENATE JUDICIARY COMMITTEE

EXHIBIT NO /L
DATE 03 0% IS5
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hope they don't go on the east side of the creek and make tracks thru that
new seeding, but I gquess its up to them how they want to do it.

Boy,speaking of those bulls, I hope the recreationists don't get
scared and do something to hurt themselves, or do you suppose one of them
might get hurt crossing that new fence. I sure could have a liability
suit against me, but so far I've been lucky -- so best not worry.

I suppose - the ground is dried out enough where the creek flooded
the hay field two weeks ago so they will probably have theif picnic up
there. I sure wouid like to keep them out of that area, but I'm
not sure where the highwater mark is, so, I best keep my mouth shut.

You know, one of these days, somebody is going to take the recreating
public to court again and try to get this mess clecaned up, but I tell you
one thing, it's not going to be me becausc I can't afford the costs. I
saw what happened the last time and I don't believe the court was
recenptive to those two landowners or we wouldn't be in this jam now. ..

So why take a chance on maybe coming out worse off than we are today?

Senators, that's where we are today. An awful lot of us cannot afford
to go to court or even try to put in management practices that may cause
somebody else to initiate court actions. Most of us will be forced to
roll over and play dead. That's where we, as landowners, are today because
of the two supreme court decisions that were handed down.

The recreating public doesn't like it either because they know we
are upset and they would like some definitions so they know where to go
and what to do.

H.B. 265 covers all of these areas and does it in such a manner that
agriculture can go on feeding this country without worrying about what

is going on)downﬁihe stream and the recreationists can enjoy themselves \
SENATE JUDICIARY COMMI
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without worrying about whether they are in the wrong or the right.
We in the Farm Bureau ask'your support of H.B. 265 here as a committee
and also on the floor of the Senate.

Thank You.

Gene Chapel
President, Montana Féarm
Bureau Federation
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502 South 19th Bozeman, Montana 59715
Phone (406) 587-3153
(’ MONTANA ; Mack Quinn
i FAHM BUHEAU TESTIMONY BY:
g FEDERATION BILL # HB 265 DATE March 8,1985
suPPORT XXXXXX OPPOSE

Mr. Chairman, members of the committee. For the record I am Mack Quinn,

ranc_her from Big Sandy, and the immediate past President of the Montana Farm
Bureau. I appreciate the opportunity to testify in support of HB 265.

Two years ago we worked very hard to get a bill passed that would
address and protect the rights of the land owners and at the same time provide
some accommodations to the r_ecreationist; however, as you know that was not to
be. Looking back, and hindsight is always clearer than foresight, it is my
opinion that most folks would agree that not passing such a bill was a big
mistake in view of the far reaching decisions of the Montana Supreme Court. I
trust we don't repeat that mistake.

Farm Bureau, with many other organizations, in fact meetings were open
to all groups, met many, many times over the past two years to put together a
bill that would define some of the vague areas of the courts ruling, and also
to re-establish some of the rights that we as renchers have lost.

I think HB 265 does that. I know that some people are not happy with
it, but you need only to study the Supreme Court decisions to realize all that
we as landowners have lost, and understand that the decision is now law. This
bi1l is the best we have been able to get accepted and it does re-establish some
rights and it does define some areas in which we badly need clarification.

I would hope that emotionalism does not cloud reasonable thinking, and
you would see the need to pass this bill, SENATE JUDICIARY COMMITTEE
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Don McKamey March 8, 1985

NAME : DATE :

South of Great Falls on the Smith River

'~ ADDRESS:

PHONE :

President, Montana Woolgrowers Association

REPRESENTING WHOM?

APPEARING ON WHICH PROPOSAL: HB 265
po vou: SuppORT? _ XX AMEND? OPPOSE? -
COMMENTS :

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMiTTEE SECRETARY.
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¥r. Ghizlrnan, Neitbers of the Committee)

Tor the record, I'm Lorralne Gillies--our fanmlly ralses conmmercisl cattle in
Grenite County, as of Philipsburg on Rock Creek., This is a widely advertiszed
Biue Hibbon Troal 3*resam, and popular recreation area.

da viewsd the Supreme Court Declsions in the cases on the Dearborn and Beaverhead
Rivers as serious threats to our private property rights. And in view of agri-
ciiture's chuker hold on today's economy, we cannot afford time nor money for
Lengthy »nit casess Therefore, we view legislation into which the ag comaunity
s 1 velw a3 the only way to go. In both the afore-mentioned cases, the
Sunren>» Gouxt invoked the Public Trust Doctrine and tha 1972 Constitution in
cug}o”b of thelr decisionzs. These two documents are ones that private property

wildera will have to deal wikh for some time, and T feel the only recouvrse short
of the Court System ls to use the legislative process.

We must have specific definitions for all the terms that affsct our livlihood--
hizh water maxk, nevigability, barrier, liability, portage, and easemsnt. These
‘mst be adequately addressed by agriculture in order that we can coantinggas viable
operators.

It has been argued that we, as landholders are giving all our rights away with
this type of legislation. Unfortunately, we were dealt a nearly fatal blovw to
our Constitutional Rights by the Supreme Gourt, and now we nust rally and estab-
lish the rules of this gane for our own protection. We have a chance to clarify
hagy definitions and terms with HB 255, and I would hope that this bill, as a
joint effort of landowners, recreationists and the Denartment of Fish Wildlife &
Parks be given & chanee,

There are somne sectlons of this bill with which we are not really comfortable,
but it is & BEGIVNINGe ALl those concerned should keep the dialosue open and
reasonable, In short, we support HB 265 as a start in the right direction,
It's not perfect, but it seens that me that when landowners, recreatlonists,
and the Dspartment can acree on SOﬂRthﬁfl it's time to sit up and teke note,

Thank you.
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Medicine River Canoe Club

Great Falls, Montana
MARCH 8, 1985

Senate Judiciary Committee
State Capitol
Helena, Montana

Chairman Mazurek & Members of the Committee:

My name is Jim McDermand and I am the spokesman for the
Medicine River Canoe Club in Great Falls. Beginning with
the 1983 legislative session, I have attended almost all of
the hearings on the stream access issue including all those
of Interim Subcommittee #2. Most recently I have attended
the hearings in the House on House Bills 16, 265, 275 and
498. 1 have also participated in many other meetings on

this subject too numerous to mention.

Qur organization supports HB 265. This bill is the result
of a sincere and intense effort between an alliance of
agricultural groups and a coalition of recreational groups.
It represents a true compromise which protects the rights

of each.

However, we ask that you please give some consideration to
one minor change. That change would be to allow big game
hunting between the ordinary high water marks on Class I
waters with shotgun, archery, or black powder weapons.
Recreationists and landowners alike recognize that there

have been some problems in the past with rifle hunters along
the river corridor, but we are not aware of any incidents
involving the three methods of big game hunting listed above.
We believe that no major problems would arise from allowing
this type of hunting. However, if there were, the Department
of Fish, Wildlife and Parks, through the authority vested

in them, would be able to close problem areas. Please give

SENATE JUDICIARY COMMITTEE

exuisir No__17
DATE. 03 08 95

“Catch the spirit of the land with a paddle in your hand”
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the sportsmen the benefit of the doubt and allow this limited
type of recreational hunting. If it proved unsatisfactory,
the next legislative session could certainly repeal the
provision. We ask only that such a hunting provision be

given just consideration and a fair chance.

The House Judiciary Committee worked intensely on HB 265 to
assure that the rights of both the landowners and the
recreationists were preserved. At the same time they seem

to have kept most of the bill's provisions within the framework

of the Supreme Court rulings - at lease to the extent that

a court challenge of these provisions would be very unlikely.

We hope this committee will recognize the quality of work

achieved on this bill in the House and not attempt to change
its basic meaning or intent. In its present form it is an
equitable bill that will satisfy the wishes of the majority i

on both sides. We urge you to give HB 265 a do pass recommendation:

%&-wéo (" %(\OW‘L’) .

James W. McDermand o

Medicine River Canoe Club . %
3805 4 Ave. South
Great Falls, MT 59405

%%
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My NAME 1s JimME L. WiLson. I AM A RANCHER FrROM TRouT CREEK AND

THE PRESIDENT OF THE MONTANA STOCKGROWERS ASSOCIATION. WE RANCH IN
A MOUNTAIN VALLEY THROUGH WHICH TWO STREAMS FLOW. THE TWO SUPREME
COURT DECISIONS HAD QUITE AN EFFECT ON OUR OPERATION AS WE FENCE ACROSS
THE STREAMS FOR PASTURE MANAGEMENT. THUS CREATING “MAN-MADE OBSTACLES.”
THE BROAD DECISIONS FORCED UPON US BY THE SUPREME COURT. WHICH AFFECTS
17.000 MILES OF RIVERS AND STREAMS IN MONTANA., TO SATISFY TWO SHORT
STRETCHES OF STREAMS ON THE DEARBORN AND BEAVERHEAD RIVERS, IS VERY
FRUSTRATING. EQUALLY FRUSTRATING IS TRYING TO DRAFT LEGISLATION WHICH
WILL HOPEFULLY PROTECT OUR RIGHTS AS LANDOWNERS IN THE FUTURE,

ONE OF THE MEMBERS OF THE AGRICULTURE LOOSE ALLIANCE REMARKED TO

ME LAST WEEK HOW DIFFICULT IT WAS TO SATISFY HIS OWN THINKING ON STREAM
ACCESS. "HOW WONDERFUL IT WOULD BE IF SOMEONE WHO WAS NOT ASSOCIATED

i?

WITH THE PROB LEM COULD GIVE US ALL THE RIGHT ANSWERS ON THE ISSUE.” “ﬁg

Y ANSWER TO HIM WAS. “DON’T LOOK TOO FAR FOR THIS MAN. YOU HAVE HIM

NEAR AT HAND. THIS MAN, IT IS You., IT Is I, IT 1S ALL OF Us.” g
THE MONTANA STOCKGROWERS ASSOCIATION HAS BEEN ADDRESSING THE ;

STREAM ACCESS PROBLEM FOR SEVERAL YEARS. TWO YEARS AGO. WHEN WE SUPPORTE

House BirLL 888, THE HUE AND CRY FROM SOME OF OUR MEMBERS COULD BE HEARD

ACROSS THE LAND - “You ARE SELLING US DOWN THE RIVER., YOU ARE TAKING AWAY

"

OUR RIGHTS AS LANDOWNERS., SO WE WITHDREW OUR SUPPORT OF THE BILL.

WeLL, THE SuprReMeE COURT WENT FAR BEYOND WHAT HOUSE BiLL 888 WAS ASKING

e

BUT STRANGELY ENOUGH THE SAME PEOPLE WERE SILENT WHEN WE LOST THE COURT
CASES UNTIL WE PROPOSED LEGISLATION TO NARROW DOWN THE BROAD SUPREME

COURT DECISIONS. MANY OF THE PEOPLE HERE TODAY TESTIFYING AS OPPONENTS
OF House BILL 265 IN EFFECT ARE NOT PROTESTING AGAINST House BiLL 265

BUT ARE PROTESTING AGAINST THE COURT'S DECISIONS WHICH ARE NOW LAW., g

Mn1§l
THE COURT'S DECISIONS CONSTITUTE A RADICAL DEPARTURE Fﬁgﬂ“¥#E°WEfE£?M i
EXHIBIT NO

pATE__03-28
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ESTABLISHED PUBLIC PoLICY OF THE STATE oF MONTANA. PUBLIC AND PRIVATE
RIGHTS TO USE OF WATER HAD BEEN ACKNOWLEDGED BY THE SUPREME COURT
AND THE LEGISLATURE SINCE STATEHOOD.

?{&OT " n n
WHEN [ WAS A MILITARY -A¥EA&FOR., WE SPOKE OF “oLD PILOTS” AND “BOLD

U !

PILOTS.” HOWEVER, THERE WERE NO “OLD BOLD PILOTS.” LOBBYING IS MUCH
THE SAME WAY. THE MONTANA STOCKGROWERS ASSOCIATION HAS REPRESENTED

THE CATTLE INDUSTRY FOR OVER 100 YEARS AND WE NEVER HAVE LED OUR MEMBERS
DOWN A PATH OF SELF DESTRUCTION AND WE ARE NOT NOW. SATISFYING EVERYONE
IS IMPOSSIBLE. THERE IS ALWAYS THAT SMALL MINORITY YOU NEVER REACH --
HOWEVER, THEY ARE USUALLY THE MOST VOCAL.

WHEN I ASK SOME OF THE OPPONENTS OF House BiLL 265 wHAT THEIR
SUGGESTIONS FOR BETTER LEGISLATION ARE, THE ANSWERS RANGE FROM NONE AT
ALL TO AMENDING A FEW WORDS OR PHRASES IN THE:BILL. AS AN INDIVIDUAL
WHO LIVES ON 3% MILES OF THESE STREAMS UNDER QUESTION, [ WILL NOT TAKE
ANOTHER CHANCE OF LOSING: MORE OF MY RIGHTS THROUGH COURT ACTIONS AS
WE DID IN THE SUMMER OF 1984, I FIRMLY BELIEVE IN GOVERNING MYSELF
THROUGH THE LEGISLATIVE PROCESS. I WILL NOT TAKE MY CHANCES AGAIN WITH
THE COURTS. WE MUST PASS STREAM ACCESS LEGISLATION THIS SESSION. HOUSE

BiLL 265 1S THE BEST VEHICLE WITH WHICH TO ACCOMPLISH THIS.
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March 8, 1985

Mr, Chairman & Members of the Committee:
Senate Judiciary Committee

Montana State Capitol

Helena, Montana

I am Walt Carpenter of Great Falls, and I represent myself and a number
of friends who are interested in fishing, floating Montana's streams, and
hunting,

During the 1983 lLegislative session I was closely involved in the stream
access issue, attended most of the meetings of Interim Subcommittee No. 2,
and have followed the deliberations on stream access by the 1985 Legislature.

House Bill 265 is the product of a number of meetings between agricultural
and recreational groups, during which each side made consessions, and the
result is a bill that is fair to both sides as finalized by the House. It
is supported by the majority of farm and ranch organizations, the lontana
Department of Fish, Wildlife and Farks, and by the recreational community.

I hope the Senate will pass HB-265 without any major amendments, as it is

finely tuned, and any restrictive amendments would certainly ruin it., The

House amended HB-265 to prohibit big game hunting on streams below the high

water mark without adjacent landowner vermission. Fossibly a minor change A
should be made in the bill to permit big same hunting below the high water

mark with shotguns and bows only, as this would not be detrimental to

landowner's rights or concerns. Shotguns and bows are short range weapons.

Unauthorized trespass has been a sore point with landowners, House Bill 911
strengthens tresr2ss laws and provides for severe penalties for trespass on
private lands. It also requires the landovmer to do a minimum amount of
posting of private land, which is certainly reasonable.

Thank vou for any favorable consideration of House Bill 265 and HB-911,

Jial)’ [ it
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WILDLANDS & RESOURCES ASSOCIATICN IDUSKO
Great Falls, lMontana

March 8, 1985

Senator Joseph Mazurek, Chairman
Judiciary Committee

State Senate

State Capitol

Telena, Montna 59620

Chairman Naszurek & Members of the Committee:

The Wildlands & Resources jissociation of Great Falls has been following
the Stream Access issue since it was introduced in the 1983 legislature.
We recognize that the landowners have a legitimate concern about protect-
ing certain property rights. We also recognize that water based sasctivity
such as river floating snd fishing, constitutes a very significant part
of MNontana's recreation and tourism industry.

We support HB 265 because we feel it protects the landowner's interests
and at the same time permits the recreationist to enjoy activities assoc-
iated with public waters. HB 265 represents a cooperative effort between
agricultural and recreation groups, and also a lot of effort on the part
of the House Judiciary Committee.

We urge thwt this Committee give HB 265 a do pass recommendation without
changes that would alter its basic meaning or intent.

Respectfully,

AN
‘ , .. :
- L L»:_CC*"\ O L/\u/}d( (“

Patty Busko, President

Wildlands & Resources Association
5414 4th Ave. South

Great Falls, MT 59405
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Testimony For House Bill 285
by

Bruce R. MclLeod, President
Park County Legislative Asscciation

Mr. Chairman, members of the committee:

I am speaking today &as President of the Park County
Legislative Assceciation (PCLA)Y, an organization made up of about
sixty landowners in Park County, Montana. We are very concerned
with the stream access issue since most of our members own  land
through which one or more streams flow. We have worked with
legislators for a number of years on the issye, including the
last two when stream access was being worked on in  the interim
study committes, and the past weeks when House Bill ZES (HE 26E

was being considered in the Houze. We have watchedyand sometimes
helpeds the bill change to the form being considered here todavw.

It is the copinion of the majority of cur members, that we
should support the bill in its present form. There are &also some
of our members who do not support the bill. In this testimonw, I
will briefly discuss why the majerity suppert the bill, and then
close with a suggesticon for three amendments. If these three
amendments were to be adopted, the PCLA would then give nearly
unanimous support to the bill.,

For the majority opinion, we find that HB 28%, in 1its
present form, doces not, as has been repeatedly suggested in the
press, extend the Hildreth and Curran Supreme Court cacses. In
265, an attempt to define "barrier" has been included. While the
definition may not be complete until tested in court, the two
Suprems Court (SC) casec cimply say "in cacse of barriers the
public ie allowed to portage around such barriers in the least
intrusive manner possible". ‘

[

Hildreth; P=
Pz

e 5
Curran; 1

Para
Far

1D -
Y ()

[1{]
b

graph
’ graph
The SC decisionz did not say the public muzt use cne and only one
portage route, nor did it specify any proceedure for establishing
the route, HB 265 does both. It also establicehes that the
landowner at least has the opportunity, when installing needed
€tructures, to design them in such & way that no portage is
necescary. Portage is not granted by HB 285 as some suggeszt, the
&C deci=zions did the granting. This bill limits, not extends
portage.

The descripticon of Cl

a ze I] waterszs in HEB 260 is
an attempt to clarifyv the SC lan

)
e on "navigakle for title"



-’

-
SENATE JUDICIARY COMMITTE%
EXHIBIT No____ 3 4

DATE__ 63 08 85 -E

and "navigable for use". BILL NO.__H.8.245 J

W

Curran; Page 12, Faragraph 2

This 1is an advantage to the landowner since the 8SC rulings make
no distinction at all and simply say all waters are susceptible
to recreational use by the public.

Hildreth; Page &, Paragraph 1
Curran; Page 14, Parzagraph 3

In this bill waters "diverted away from a natural water body" for
use such as irrigaticn are excluded from recreational use. That
i & very positive factor for ranches that use ditches and canals
to deliver water to their crops and stock.

L

"Ordinary high water" was mentioned extensively in the &C
rulings.

:

Hildreth; Pzqe 2, Paragraph 1

Page 2, Paragraph 4

Page 5, Paragraph 3

Page 2, Paragraph 4

Page 11, Paragraph 2

Curran; Page 17, Paragraph S

Page 18, Faragraph 1

Pzge 12, Paragraph 6
However, these wordse were never defined. HE 265 offers &
definition that does exclude flcod plainse adjacent to the surface
waters. We feel the definition of the actuzal high water mark

could be improved as will be suggested later, but it is expected
that this may be & point ultimately clarified in court.

The definition of surface water in HE 285 is taken directly
from the SC decisions.

Hildreth; + Paragraph 4

1, Paragraph 2

~leo, the words "may be uszed bw the public without regard to the
ownership of the land underlying the watere" or "streambed
cwnership" are used extencsively in the &C rulings.

;
]

Hildreth; Page 9, Paragraph 2
Page 11, Paragraph &

E%

Curran; Page 14, Paragraph 3

Pzage 1%, Faragraph 2
There are no restrictions orv definitions of public use. HB 265
specifically limits certain things on &ll surface waters and

places ceveral limits on other activities on Class Il waters.
The only limitations mentioned by the 5C rulings were limitations
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imposed by "the characteristics of the waters themzelves".

Hildreth; Page &, Paragraph 3 -
Fage 11, Paragraph &2

Curran; Page 14, Paragraph 3

Liability and preszcriptive ezcement issues are addressed in
HEB 2€5% and the Fich and Game Commizsion is specifically directed
to adopt rules to protect public hezlth, public safety, and
public and private property. NMocne of this is even mentioned in
the SC cases and, hence, there are no referencecs to cite here.
It agsin is cobvicusz that HEB 265 has defined or limited (as
cppesed to extending) the SC rulings. The majority of the PCLA
membership accepted HB 2&% as a "good" (as opposed to an "ideal”
ar "ewerything we needed") averall package.

In closing, we would suggest three amendments be considered.
1. On pzg9e 3, line ¢ of HEB 285, under the definition of

~
-
"recreational use”, replace the word "hunting" with
"waterfowling”. (eee Curran; Fage 12, Faragraph 1 (inset))

2. On page 2, lines 9 through 1%, remove all theze words since
they simply restate the federal navigability test for title
already called ocut in (b) and (e) of section (2).

2. On page 3, line 12, charnge "limited to diminished

terrestrial vegetation or lack of agricultursl crop value.
& FLOOD PLAIN ADJACENT TO SURFACE WATERS IS5 NOT CONSIDERED!

Toe vread: "limited to lack of terrestrial vegetation or of
agricultural croep value. A FLCOD PLAIN OR DRY CHANNAL
ADJACENT TO SURFACE WATERS 1S NOT CONMSIDERED®

We feel these changes would help clarify the meaning of the bill
and perhaps help avoid unnessary confrontations between the

landowners and the public making reacrezstional use of the waters.

Thank yvou for your attention.

Respectfully submitted:

/\‘@/,44/@ N2 ——é/_j;@—pé

Bruce R. McbLeod, President
Park County Legicslative Ascsociation

W
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PHILIP W, STROPE

ATTORNEY AT LAW

P.O. BOX 874
801 N. SANDERS
February 19, 1985 HELENA, MT 50624
408/442-6570

Senator Joe Mazurek
Chairman

Senate Judiciary Committee
State Capitol

Helena, MT 59620

RE: House Bill 265
Dear Senator Mazurek:

I represent the Sweetgrass County Protective Association. It
is a landowner group of citizens of the state of Montana. My
people do not support HB 265 as it has been approved by the
House of Representatives. I am referring to the gray copy of
the bill. b ; f

The key provision of HB 265 from which most of our dispute arises
is the definition of surface water as shown on page 4, line 21.
The bill provides as follows:

"(10) 'SURFACE WATER' MEANS, FOR THE PURPOSE

OF DETERMINING THE PUBLIC'S ACCESS FOR RECREA-
TIONAL USE, A NATURAL WATER BODY, ITS BED, AND
ITS BANKS UP TO THE ORDINARY HIGH WATER MARK."

My people feel that the definition of surface water as set forth

herein is in violation of section 70-16-201, Montana Codes Annotated,

and is far in excess of the public policy doctrine for the waters
of this state as laid down by the Montana supreme court in the-
Curran and Hildreth decisions in 1984.

The definition of surface water as set forth in HB 265 will give
the public the right to use not only the water of this state but
also the beds and banks with or without water on them up to the
ordinary high water mark. This grant of authority will create

a land corridor for public access during low water periods. The
impact of this definition of surface water is that it changes a
cohstitutionally guaranteed right of the public to use the waters
of this state into a "land use" policy. There is no language

in either the 1972 constitution of the state of Montana, the sta-
tutes of this state nor the opinions of the court in the Curran
lature to convert the right of the public to use the waters of
this state into a new "land use" policy. On the contrary, they
provide otherwise.

SENATE JUDICIARY COMMITTEE
EXHIBIT NO.___JF &

DATE_ 23 089 £S
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Senator Joe Magzurek
February 19, 1985
Page 2 \
The constitution of Montana provides at Article IX, Sectlon 3 for .
water rights but not land use rights as follows:

"All surface, underground, flood and atmos-

pheric waters within the boundaries of the

state are the property of the state for the*

use of its people and are subject to appro-

priation for beneficial uses as provided

by law." ,
Section 70-16-201, Montana Codes Annotated, provides ﬁrbtectioh
and security for private land adjacent to water. The section
provides as follows: e

"70-16-201. Owner of land bounded by water.

Except where the grant under which the land is

held indicates a different intent, the owner

of the land, when it borders upon a navigable

lake or stream, takes to the edge of the lake

or stream at low water mark; when it borders

upon any other water, the owner takes to the

middle of the lake or stream." i
The Montana supreme court in its Curran decision, 41 St.Rep. 906 \

(1984), had the obligation of reconcilling the constitutional
provision with the right of the adjacent landowner and the rights
of fishermen. The courts speaking through Chief Justice Haswell
and concurred in by five justices sald as follows:

"While section 70-16-201, MCA, provides for pri-
vate ownership of the adjacent lands to the low
water mark, the 'angling statute', section 87-
2-305, MCA, recognizes a public right to access
for fishing purposes to high water mark. Fur-
ther, in Bigson v. Kelly (1895), 39 P. 517,

15 Mont. 417, this court recognized a public
right of access for fishing and navigational
purposes to the point of the high water mark.
Therefore, we hold that the public has a right
to use the state-owned waters to the point

of the high water mark except to the extent

of barriers in the waters, in case of barriers,
the public is allowed to portage around such
barriers in the least intrusive way possible,
avoiding damage to the private property hol-
der's rights."

The Curran decision clearly set forth the right of the public to
use state-owned water but, the decision did not create a new

SENATE JUDICIARY COMM
EXHIBIT NO.__ P&

BILL NO__A.E8 RésS




Senator Joe Mazurek
February 19, 1985
Page 3

use policy. On the contrary, it affirmed the right of private
ownership of the adjacent lands to the low water mark. One month
later, Curran was affirmed in the Hildreth decision, 41 St.Rep.
1192 (1984). 1In Hildreth, Chief Justice Haswell again delivered
the opinion of the court concurred in by five justices. He re-
ferred to Curran with approval eight times in that decision.
Judge Haswell again enunciated the right of the public to use
state-owned waters, but he did not create a new land use policy.
He said, and I quote as follows:

"As we held in Curran, supra, under the Public
Trust doctrine and the 1972 Montana Constitution,
any surface waters that are capable of recrea-
tional use may be so used by the public without
regard to streambed ownership or navigability
for nonrecreational purposes.”

The public does have a right to use the state-owned waters up to
the high water mark. But, the public does not have a right to
use the beds and banks of Montana's water courses between the
high and low water mark when there is no water on the land. The
adjacent landowner still has the right to use the land between
the high and low water mark when there is no water on the land,
section 70-16-201. The public has a right to use surface water
without regard to the ownership of the streambed, but, the public
does not have the right to use the beds and banks between low

and high water mark when there is no water on the land. The de-
nition of surface water in HB 265 page 4, line 21 should be amended
as follows:

"(10) 'SURFACE WATER' MEANS, FOR THE PURPOSE

OF DETERMING THE PUBLIC'S ACCESS FOR RECREA-
TIONAL USE, A NATURAL WATER BODY, ITS BED AND
ITS BANKS UP TO THE ORDINARY HIGH WATER MARK
EXCEPT FOR THE EXCLUSION OF THE BED AND BANKS
TO THE LOW WATER MARK PROVIDED FOR IN 70-16-201,
Mca.™"

On behalf of my people, I respectfully urge the adoption of the
amendment to the definition of surface water and for such addi-

tional amendments to th remainder of the body of the bill as will
be necessary and probably staff-determined.

, y

Very truly yours, ///(

w//»%// JC (e
[ S

PHILIP TROPE SENATE JUDICIARY COMMITTEE

PS/vkE EXHIBIT NO.____ 24
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JOSEPHSON & fFREDRICKS

ATTORNEYS AT LAW

RICHARD W. JOSEPHSON 1HS WEST SECOND AVENUE TELEPHONE
CONRAD B, FREDRICKS (e - Ty
P. O. BOX 1047 (406) 932_5440

BIG TIMBER, MONRTANA 5900

February 13, 1985

ANALYSIS OF HOUSE BILL 265, LAND AND WATER ACCESS BILL
(Revised version of HB 265 dated 02/09/85)

INTRODUCTION: The principal issues of concern in this version of

HB 265 are as follows:
We are concerned about the broad definition of Class I waters,
which, in effect, extends the scope of the Montana Supreme Court cases

and their effect.
We are concerned about the definition of the ordinary high water

mark which refers to "diminished" vegetation. The definition used in
HB 265 supersedes and replaces the definition used by the Soil Conser-

vation Districts the last several years in administering The Natural

Streambed and Land Preservation Act of 1975, (We prefer the defini-

tion in HB 498.)

We are concerned about the definition of recreational use, and
the activities that are allowed on Class I waters that are really land-
based activities rather than water-based activities, such as discharge
of firearms, overnight camping and construction of permanent or semi-
permanent structures. k

We are concerned about the definition of surface waters which
appears to extend the scope of the Supreme Court cases and the 1972
Montana Constitution by defining dry land within the ordinary high
water mark as "surface water".

We are concerned about the public's ability to manage every stream,
river  and lake in the State and what that will cost.

We are concerned about the cost to the landowner of being required
to follow a time consuming administrative procedure to obtain regula-
tions to(protect his property and that cost to the landowner and the
State.

We are concerned about the elaborate portage provisions of the

Act that can be triggered by a request of any recreationa3BWIE HYHCIARY COMMIT
EXHIBIT NO.—_ 37

DATE 03-08-45
BILL NO__Z.B. 248
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" JOSEPHSON & FREDRICKS

\ ATTORNEYS AT LAW

RE: Analysis of HB 265, Land & Water Access Bill (Cont'd.)
(f (Revised version of HB 265, dated 02/09/85)

portage route.

e [ ] ‘"‘ i

We are concerned about the taking of valuable property rights by ,
the public. Establishing portage routes above the high water mark is “

an infringement on private property rights. An extension of the public %
easement enunciated by the Supreme Court cases from water related acti- .
vities to land-based activies is an intrusion on private property rights.%

We are concerned about the effect this bill will have on estab- .

lished property values.

#
@
d

STATUS OF BILL: The House Judiciary Subcommittee has reported
out for approval of the full Judiciary Committee and second reading
this version of HB 265. Apparently, at least for now, the Judiciary
Committee will table HB 16 (Interim Committee), HB 275 (Cobb) and HB
498 (Ellison).

I think we can attribute the Judiciary Committee's action on HB s

<‘ 265 to the recommendations for passage by the "Agricultural Alliance"

represented by Ron Waterman, and Montana Trout Unlimited and other recre-

ational oriented groups represented principally by Mary Wright.
I respectfully disagree with their position. .
Hence, my comments in this analysis will be directed to the pro- %
visions of HB 265 in its present form (02/09/85 gray edition).

DEFINITION OF BARRIER: HB 265 still gives the public an elaborate
portage right across private property. Therefore, the definition of |
"barrier" becomes important to the issue of portage. SEE, the discus- |

sion on portage below.

DEFINITION OF "CLASS I WATERS": HB 265 defines "Class I waters"

and this is important because the public may do by implication all of
those things on Class I waters which are prohibited only on Class II

waters. Section 2(3) 1is the section that prohibits certain activities
on Class II waters. Section 2(3) provides:

(~ -
"The right of the public to make recreational use of Class II RY €O

does not include, without permission of the landowner: wgfﬁKfEJUDKHA
(a) Overnight camping; EXHIBIT NO__3.7___
DATE___43 -08-8

-2- pit Nn. M. B. L



JOSEPHSON & FREDRICKS

ATTORNEYS AT LAW

RE: Analysis of HB 265, Land & Water Access Bill (Cdnt'd.)
(Revised version of HB 265, dated 02/09/85)

(B) The placement or creation of any permanent or semipermanent
object, such as a permanent duck blind or boat moorage; or
(C) Other activities which are not primarily water-related pleasure

activities.”

Hence, by clear implication, the public may on "Class I waters"

do the following:

(A) The public may - overnight camp;

(B) The public may - place or create any permanent or semiperm-
anent object, such as a permanent duck blind or boat moorage;
or, '

(C) The public may - conduct activities which are not primarily
water-related activities.

"Class I waters™ are defined 1in Section 2(2) as follows:

"'Class I Waters' means surface waters that:

(a) lie within the officially recorded government survey meander
line thereof;

(b) flow over lands that have been judicially determined to be owned
by the state by reason of application of the federal navigability test for
state streambed ownership;

(c) flow through public lands, while within the boundaries of such
lands;

(d) are or have been capable of supporting the following cammercial
activities: LOG FLOATING, TRANSPORTATION OF FURS AND SKINS, SHIPPING,
(OMMERCIAL GUIDING USING MULTIPERSON WATER CRAFT, PUBLIC TRANSPORTATION,
OR THE TRANSPORTATION OF MERCHANDISE, as these activities have been de-
fined by published judicial opinion as of (the effective date of this act);

or,

(e) are .or have been capable of supporting cammercial activity with-
in the meaning of the federal navigability test." (Emphasis supplied.)

CLASS II WATERS are defined by Section 1(3) as all waters which
are not "Class I waters".

THIS IS AN ATTEMPT, BY THE LANGUAGE OF HB 265, to classify any
natural body of .water that can support floating a log, a cance or multi-
person water craft as "Class I waters". This definition, combined
with the portgage provisions of this bill, virtually classifies a major-
ity of Montana's fishable streams, sloughs and lakes, and areas that
can be floated in a duck boat into "Class I waters". This, coupled
with the definition of "surface waters", openly allows the public to

use the land and the water between the high water marks for not only

SENATE JUDICIARY COMMITTEE

EXHIBIT NO_Z 7
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JOSEPHSON & FREDRICKS

ATTORNEYS AT LAW

RE: Analysis of HB 265, Land & Water Access Bill (Cont'd.)
(— (Revised version of HB 265, dated 02/09/85) \ii

2

e SR

water-related activities but also non-water related activities, such

as overnight camping, all types of hunting, except big game hunting,

trapping, building camps, boat docks, duck blinds, and anything else
not expressly prohibited by Section 2(2).

e e

The only items prohibited by Section 2(2) are all-terrain vehicles |
(not primarily designed for use on water), and big game hunting. Sec-

tion 2(2) also prohibits the public from using a stock pond or other

water impoundment fed by an intermittently flowing natural water course

and diverted waters. This language also implies that the public is 3
not prohibited from using a stock pond or impoundment that is fed by a u
steady natural water course. Further, if this stock pond or impound- o
ment can float a log or a canoe, it would be a "Class I water" and the %
public would have the right to camp overnight, build boat docks, etc.,
hetween the high water marks of the pond or impoundment. This might %
be particularly intrusive on private property if the public can gain

(” access by portage to the pond, or gain access from a county road, or ‘;ﬁ

gain access by the use of public land, or by condemnation. ,
We do give the Judiciary Committee that worked on this bill credit =
for deleting big game hunting and some all-terrain vehicles. At least §

some headway has been made since the Agricultural Coalition and the

recreationists endorsed this bill at the public hearing on January 22,
1985,

DEFINITION OF ORDINARY HIGH WATER MARK: We would also like to b

give the Judiciary Committee credit for attempting to exclude the flood

plain from being included within the ordinary high water mark. However,

%

there is still substantial question under the definition used in HB
265 whether areas of the flood plain are excluded.
The definition of "ordinary high water mark" used by HB 265 still &

uses the terms "diminished terrestrial vegetation or lack of agricul-

tural crop value". Any flow of water or ice could, and probably will, g
(~ cause "diminished terrestrial vegetation". Crops refer to things like tﬁs

grain or hay and the word "crop" is, therefore, not a proper choice of 'ﬂ%
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OSEPHSON & FREDRICKS

ATTORNEYS AT LAW

RE: Analysis of HB 265, Land & Water Access Bill (Cont'd.)
(Revised version of HB 265, dated 02/09/85)

words when defining the "ordinary high water mark". WE CAN SEE SUB-
STANTIAL ARGUMENTS AS TO WHAT AREA CANNOT RAISE CROPS OR WHAT AREAS
SHOW SIGNS OF DIMINISHED VEGETATION.

DEFINITION OF RECREATIONAL USE: Section 2(8) provides:

"'Recreational use' means with respect to surface waters: fishing,
hunting, swimming, floating in small craft or other flotation devices,
boating in motorized craft, unless otherwise prohibited or regulated by
law, or craft propelled by oar or paddle, other water-related pleasure
activities and related unavoidable or incidental uses." (Emphasis sup-
plied.)

This revised definition of recreational use, except for the term
"hunting" seems to define recreational uses as water-related activities.
If this is the intent of the bill, why not eliminate the "overnight
camping and the construction of permanent or semipermanent structures
and other non-water related activities" from the bill entirely and
prohibit these non-water related activites? We can see built-in con-
flicts between this definition of recreational uses and the definition
of what cannot be done on Class II waters and by implication done on
"Class I waters"., Conflicting or unclear sections may cause unneces-

sary litigation.

DEFINITION OF SURFACE WATER: Section 1(10) defines "surface water"

as follows:

"!'Surface water' means, for the purpose of determining the public's
access for recreational use, a natural body of water, (and) its bed and
its banks up to the ordinary high water mark." (Emphasis supplied.)

HOW CAN SOMEONE ATTEMPT TO DEFINE LAND AS WATER, FOR ANY PURPOSE?
This may be one of the first attempts, since biblical times, for some-
one to work out a way to walk on water. (Pardon the sarcasm.)

The 1972 Montana Constitution, Article IX, Section 3(3), used the
term "surface water" in the following context:

"(3) All surface, underground, flood, and atmospheric waters within
the boundaries of the state are the property of the state for the use of
its people and are subject to appropriation for beneficial uses as pro-
vided by law." (Emphasis supplied.)

SENATE JUDICIARY COMMITTEE
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JOSEPHSON & FREDRICKS

ATTORNEYS AT LAW

RE: Analysis of HB 265, Land & Water Access Bill (Cont'd.)
(j (Revised version of HB 265, dated 02/09/85)

The definition of "surface waters" in the present version of HB

265 expands the definition of "surface water" to include the water

body, plus its bed and banks up to the high water mark. So, the defi-

nition attempts to classify land, even if dry, between the ordinary

high water mark as "surface water". %

THIS ATTEMPT TO DEFINE LAND AS WATER CLEARLY DEMONSTRATES THE
INTENT OF THOSE SUPPORTING THE BILL TO, BY DEFINITION, TAKE AWAY THE %
ﬁ

OWNERSHIP OF LAND AND TRANSFER THE TITLE TO THE PROPERTY FROM THE LAND-

OWNER TO THE PUBLIC.
Section 70-16-201, M.C.A., provides:

"Except where the grant under which the land is held indicates a dif-
ferent intent, the owner of the land, when it borders upon a navigable
lake or stream, takes to the edge of the lake or stream at low water mark;
when it borders upon any other water, the owner takes to the middle of
the lake or strecam."

(’ ARE THOSE SUPPORTING HB 265 ATTEMPTING TO REPEAL THIS STATUTE? ‘
RECREATIONAL USE PERMITTED: Section 2 of HB 265 provides for ™

permitted recreational use.

Section 2(1) provides that, except in subsection (2) through (4),

all surface waters (as defined above) that are capable of recreational

use may be so used by the public, without regard to the ownership of

the land underlying the waters. Again, by defining "surface water" to

include the land between the high water marks, whether or not it is

covered by water, is WRONG.
Section 2(2) through (4) does prohibit the public from using:

all- terrain vehicles that are not primarily designed for operation

upon water; stock ponds or other impoundments fed by an intermittent

flowing natural water course; diverted water and prohibits big game

hunting.

PRIVATE (?) PROPERTY: Section 2(4) reaffirms the Supreme Court

cases and provides: .
(‘ "The right of the public to make recreational use of surface waters o
does not grant any easement or right to the public to enter into or cross “a
rivate pr in order to use such waters for recreational : MITT
P property SENRTEFRUTTCIARY (;OM
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JOSEPHSON & FREDRICKS

ATTORNEYS AT LAW

RE: Analysis of HB 265, Land & Water Access Bill (Cont'd.)
(Revised version of HB 265, dated 02/09/85)

How this section relates to the rights granted to the public to
portgage above the high water mark, I am not sure. I am not sure,
after reading the definitions of "surface water", the "ordinary high
water mark", and the portgage sections, exactly what is private pro-
perty. In spite of my confusion as to the dividing line between public

and private property rights, I am glad this provision is in the bill.

SUPERVISION SECTION: Section 2(5) provides that, the Commission
(Fish and Game Commission) shall adopt rules pursuant to 87-1-303, in

the interest of public health, public safety, or the protection of
public or private property, governing the recreational use of Class I
and Class II waters.

I wonder how long this will take and what it will cost, not only
to the State of Montana, but how much will it cost the landowner to
follow this rulemaking procedure on every stream in the State.

PERHAPS IT WOULD BE BETTER TO RESTRICT THE PUBLIC'S USE OF STREAMS
AND SMALL LAKES UNTIL SUCH REGULATIONS CAN BE IMPLEMENTED TO PROTECT
THE RESOURCES AND THE SURROUNDING PROPERTY RIGHTS AND VALUES. THE
MAJOR RIVERS THAT HAVE BEEN HISTORICALLY BOATED COULD BE LEFT OPEN IF
THINGS LIKE OVERNIGHT CAMPING, HUNTING, AND THE CONSTRUCTION OF PERM-
ANENT AND SEMIPERMANENT STRUCTURES WERE PROHIBITED, AT LEAST UNTIL THE
VARIOUS AREAS ARE STUDIED.

If the public/State is going to insist on taking over the streams,
rivers and lakes and their beds and banks, I can understand the need
to manage and protect these resources. I question whether the public/
State can adequately protect and preserve these resources, especially
the non-boatable streams, with an immediate effective date of the pro-
posed HB 265.

RIGHT TO PORTAGE: HB 265 provides an elaborate procedure for the

public to portage around "barriers". Section 1(1) defines "barrier"

as follows:

"Iparrier' means an artificial obstruction located in or cver a water

bady, restricting passage on or through the water, or a natural gﬁuﬂgg
or over a water body which totally or effectively cbstructs the rec JUﬂ‘ClItl;Y;)OMMﬂTEE
EXHIBIT NO

DATE ¢ 3 -0&-25
DI AN UL 248
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ational use of the surface water at the time of use. A barrier may in-
clude, but is not limited to, a bridge or fence or any other man-made
obstacle to the natural flow of water or a natural object within the
ordinary high water mark of a stream."” (Emphasis supplied.)

Section 3(1) gives the public the right to portage around barriers%
above the ordinary high water mark, in the least intrusive manner pos- ﬁ
sible, avoiding damage to the landowner's land and violation of his
rights. WHAT RIGHTS? ‘

I submit that, allowing the public to use the landowner's land

above the high water mark, especially when portaging around natural or

existing artificial barriers, is an open and notorious violation of

the riparian owner's private property rights pusuant to the provisions
of the Montana and Federal Constitutions. a
A natural barrier in the stream includes rapids, falls, rocks,

brush, deep holes, or anything that "effectively obstructs the recre-
ational use of the surface water"™ under the definition of "barrier".

Section 3(2) does give the landowner certain and limited rights .

to create barriers. However, the act provides that if a landowner

creates a structure (i.e. irrigation structure) "pursuant to a design

approved by the department (Dept. of Fish, Wildlife & Parks) and the
structure does not interfere with the public's use of the surface water

(defined as including land), the public may not go above the ordinary

high water mark to portage around the structure.
What does this mean? Does this provision mean that the Dept. of
Fish, Wildlife and Parks is now going to determine specifications for

every "structure" erected within the beds and banks of every stream?

We have existing and adequate procedures through the Soil Conservation
Districts that appear to be working well for all concerned.
Section 3(3) goes on to provide, among other things: "

(a) "A portage route around or over a barrier may be established

to avoid damage to the landowner's land and violation of his rights as

well as to provide a reasonable and safe route for the recreational

user of the surface water." ‘F
(b) "A portage route may be established when either a landownerﬁiﬁ

or a member of the recreating public submits a requeskpyare jpioiary cm%n
EXHIBIT NO 37
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(c) "The cost of establishing the portage route around artificial

barriers must be borne by the involved landowner, except for the con-
Struction of notification signs of such route, which is the responsi-
bility of the department. The cost of establishing a portage route
around natural barriers must be borne by the department.”

THIS SECTION GIVES THE DEPT. OF FISH, WILDLIFE AND PARKS THE RIGHT
TO GO ONTO THE LANDOWNER'S LAND, ABOVE THE HIGH WATER MARK, AND ESTAB-
LISH PORTAGE ROUTES. THE LANDOWNER MUST PAY FOR THE 'PORTAGE ROUTE IF
THERE IS AN ARTIFICIAL BARRIER, LIKE A DAM, BRIDGE, FENCE, OR IRRIGATION
STRUCTURE IN THE STREAM. (This, apparently, applies whether the arti-
ficial barrier is public or private, and applies even though the barrier
was in place prior to the Supreme Court decisions.)

If the barrier is natural, the department will build the portage

route over the landowner's land. There is nothing in the bill about

compensation to the landowner by the public for the use of the land-
owner's private property for this public facility.

This is another "boot strapping"” attempt to take away private
property rights without just compensation and impose a substantial
expense on the private landowner. Strategically placed portage routes
could become new access points for the public to enter "surface waters".

Section 3(3)(c) provides that, within 45 days of the receipt of a

request (from the landowner or from a member of the recreating public)

supervisors (Conservation District Supervisors) shall (must), in consul-
tation with the landowner and a representative of the department,

examine and investigate the barrier and the adjoining land to determine

a reasonable and safe portage route.

Section 3(3)(d) provides, within 45 days of the examination of
the site, the supervisors shall make a written finding of the most
appropriate portage routes.

Section 3(3)(f) provides, once the route is established, the
department has the exclusive responsibility thereafter to maintain the
portage route at reasonable times agreeable to the landowner, etc.

Section 3(3)(g) provides, if either the landowner or recreationist
disagrees with the route described in subsection (3)(e), SENATEnd4DIGIARYi EMMMTTEE

EXHIBIT NO— 2.7

DATE_03-0 8 -85
-9-
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the district court to name a three-member arbitration panel. The panel i

must consist of the affected landowner, a member of an affected recre-

ational group, and a member selected by the two other members, etc.

IN SUMMARY, THIS SECTION PROVIDES:
1. That any member of the recreating public may cause to be

established a portage route over the landowner's land above the high

water mark.
2. That a member of the public will have equal say with the

landowner where the portage route will go.

3. The landowner will have to donate the land and, in the case

of an artificial barrier, whether existing or new, pay for the estab-
lishment of the portage route.

4. The landowner may be forced into court or an arbitration

hearing if some recreationist is not satisfied with the portage route

selected by the Supervisors.

LIABILITY: Section 4 of HB 265 attempts to give the landowner

some liability protection, which attempt is appreciated, I am sure, by @

the landowners. I must say that the act goes further to protect the

Soil Conservation Supervisor's liability than it does to protect the
landowner. Will or wanton should be changed to will and wanton.

Otherwise simple knowledge of a danger (natural or artificial) might

be construed as "willful" where the landowner doesn't take timely

action to mitigate the danger. @

PRESCRIPTIVE EASEMENTS: Section 5 of HB 265 contains a convoluted

attempt to solve the problem of prescriptive easements and may, because
of the grandfathering provision of the section, actually give rise to .,
lawsuits brought on behalf of the public for pre-existing prescriptive %
easements. The act says nothing about protecting the private landowner

from common law dedication of a right of way. 1%

All landowners should be in favor of the recently added provision\ﬁs

in Section 5(2)(B) which prohibits future prescriptive rights from

SENATE JUDICIARY COMMI
EXHIBIT NO_7
DATE O3 -8 -FS

-10-
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being established by "the entering or crossing of private property to

reach surface waters".
This section is one of the few "carrots" inserted in this legis-

lation to attract landowner support. The gquestion might legitimately
be asked, why should a prescriptive easement be available for any recre-

ational use, not just water-related recreational use.

CONCLUSION: For this bill to be acceptable, it must respect exis-

ting property rights. The definition of "ordinary high water mark"
and "surface water" must be amended. Land based recreation on the
river bottoms must be deleted specifically as to use of firearms, over-
night camping and construction of permanent and semipermanent structures.
The whole issue of portage should be deleted. It is my opinion the
Supreme Court cases did not authorize unlimited portage above the ordi-
nary high water mark and, if they did, it was and is a taking of private
property without compensation.

I strongly urge that you oppose House Bill 265,

rtfully bmitted,

e lrrt%e "’7""/“"“‘“"

Richard W. Josephson

SENATE JUDICIARY COMMITTEE

EXHIBIT NO3.7
-11- DATE 03 -08 -85
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DELEGATE PRCFCSAL
76 No. 2 - Water Rights

BMONTANA CONSTITUTICNAL CONVENTICN
1971-1572

DELEGATE PROPOCSAL NC. 2

DATE INTRODUCED: JAN. 20, 1972 P{,ymk‘*

Referred to Natural Resources and Agri-
culture Cormittee

A PROPOSAL FCR A NEW CONSTITUTIONAL SECTICN PRCVIDING FOR RATER
EIGHIS.

BE 1T "PROPOSEL BY THE CONSTITUTIONAL CCNVENIICN OF THE STATE CF
BONTANA:

Section 1. There shall be a new Constitutional Secticn to
provide as follcws:

"Section ___. WATER. 211 cf the water 1in this state,
whether cccurring on the surface or wundergrcund, and whether
occurring naturally or artificially, belongs tc the pegple of
Montana; and those waters which are capatle «c¢f substantial cr

significant public use may be used by the peorle with or without

diversicn or development works, regardless of whether the waters
occur on public or private lands. The public- has the right to the
recreational _use of such wvaters and their teds and banks tc the
high water mark regardless of whether the waters are navigable
and regardl=ass of whether the beds and banks are privately cwned.
Beneficial use of waters includes recreation apd aesthetics, such
as habitat for fish and wildlife and scenic waterwvays.

The use of all water now appropriated, cr that may hereafter
be appropriated for sale, rental, distributicn, or other tene-
ficial use, and the right of way over the lands of others, fcr
all ditches, drains, flumes, canals, and aqueducts, necessarily
us=2d in ccnnection therewith, as well as the sites fcr reservoirs
necessary for ccllection and stcring the same, shall be bheld to
be a public use,

The 1legislature may provide either directly, cr indirectly
through administrative agencies, for the control and regulaticn

4

of both existing and future rights tc uses cf vater." genarr JUDICIARY Cfg

EXHIBIT NO._27
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Because Montana has at least t5(C0,C0C acres cf striraltle coal
land and untold acres cf cther natural resources, ycur ccrmittee
believes the responsibilities of [frotecting and restoring the
surface conditions of those lands fcr unborn generations should
not be left to men, tut rather protected by furdarcental law.

Section 3. WATER RIGHIS. (1) A1l existing rights
to the use ot any waters in this state for any useful
cr beneficial purpose are hereby reccgpized and ccn-
firmed,

\ (2) The wuse cf all water now appropriated, or
y that ray hereafter ke appropriated fcr =sale, rental,
! distributicn, <c¢r <cther teneficial use, and the right-

of-way over the 1lands «c¢f others, fcr all ditches,
drains, flunes, canals, and aqueducts, necessarily used
ir ccnnection therewith, as well as the sites fcr
reservoirs necessary fer ccllecting and storing the
same, shall ke held to be a fpublic use.

() 211 surface, urdergrcund, flccd, and atmcs-

N7 K % ST :
}“1¥A VﬁL rheric waters within the kcurndaries of tke =state «cf

Mcntana are declared +to be the fprcperty of the state
X. for the use of its peorle and sukject tc agppropriaticn
\ o s .

for beneficial uses as prcvided Lty lawv.

(4) Beneficial uses include, but are not limited
to, domestic, municipal, agriculture, stcckwatering,
industry, recreaticr, scenic waterways, and habitat fcr
wildlife, and all other uses fresently reccgnized ¢ty
law, together with future beneficial uses as determined
by the 1legislature or courts cf Mcrntapa. A diversicn -
or development wcrk is nct required fcr future acquisi-
ticn of a water right for the fcregcing uses. The
legislatur® <chall determine tbe methcd cf estatlishirg
those future water rights which do nct require a diver-—
sicn and may designate pricrities for those future
rights if necessary.

{(5) Priority of apprcpriaticn fcr beneficial
uses shall give the better right. Nc arpprcpriaticn
shall Le denied except when such denial is demanded Ly
the public interests.

(6) The legislature shall prcvide fcr the adwir-
istraticn, ccntrol and regulatico cf water <rights and
shall establish a system of centralized records.

CCEFENIS

Your ccomittee feels that water and water rights are of
crucial impcrtance to the past histcry and future develcprrent cf
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the State cf Hcntana. For this reascn the ccmomittee feels justi-
fied din =2xranding the present Constituticral sectiopn which
relates solely tc the use cf water tc include rrcvisicns for the
prctecticn cf the waters cf the state fcr use ky its pecple.

Subsection (1) quarantees all existirg rights to the use cf
water and includes all adjudicated. rights ard ncnadjudicated.
rights including water rights for which notice cf apprepriaticrs
has been filed as well as rights by use fcr which no filing is
of reccrd.

Sutsection (2) is a vertatim duplicaticn cf Article III,
section 15 of the present Constitutior and has teen retained 1ip
its enptirsaty tc rpreserve the sukstantial nurter cf ccurt deci-
sions intsrpreting and 1irccrporating the 1language of this™
secticn.

Subsection (3) is a new frovisicn tc estatlish cwnership cf
all waters in the state subject to use by the pecple., This does
noct in any way affect the past, present or future right tc agrrc—
priate water for beneficial wuses and is intepnded to recognize
Montana Supreme Court decisions and quarantee tke state cf Mcn-
tana standlng tc claim all cf its swaters for use by the people ¢ of
Montana in matters Cs involving cther states and the “United States

| Government.

Subsection (4) is a new provisicn to permit recreaticr and
stockwatering to acquire a water right withcut the necessity of
a diversion. This arpplies only tc future rights and, c¢f course,
only to waters for which there are no present water rights. <This
subsection further provides that future agricultural and indus—
trial water development will nct be fcreclcsed Lty recreation, as
it is left wup tc the 1legislature to deterxine the methcd of
establishing a future water right withcut a diversicn ard the
legislature 1is further authorized +tc estatlish priorities of
vater uses for those waters where the legislature decrees prior-
ities necessary.

Subsection (5) acknowledges a ccrtinuance of our present
water law principle that the first apprcpriaticn in time 1is the
better right and provides that no future apgrcgriaticns shall ke
denied except in the public interest,

Subsection (6) mandates the legislature tc administer, con-
trol and regulate water rights. This does not in any way change
the present legislatively established system of local contrcl cf
adjudicated waters by water commissicners appcinted by the Dis-
trict Court having jurisdiction. A new requiresent is added to

(. establish a system of centralized records of all water rights in
additicn to the present statutory system of 1lccal filing of
records. The centralized records are intended to frovide a sin-
gle location for water rights infcrmation and a coggplete record
of all vater rights.
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Place or refer to the rules now existing as to regulations
of recreational use by FWP in the statement of intent or

in the bill; that these rules are still applicable or not;
or if any new rules should be as strict as existing rules.

The Problem

A. The court rulings dealt with whether landowners on adjacent
water bodies could restrict recreational use. The answer
was no. All waters according to House Bill 265 are to
be regulated by FWP.

B. FWP already has existing rules regarding public recrea-
tional use.

C. Many recreationists believe they can do pretty much what
they want on waters subject to restrictions in House Bill
265. Many landowners are concerned recreationists can
do pretty much what they want subject to restrictions
in House Bill 265. If landowners can't restrict use neither
can a recreationist do what he wants without the State's
permission.

1) For example - overnight camping is restricted
to Class I waters. However, the regulations say
they can camp only in designated areas. Many people
believe one can camp almost anywhere below the
high water mark if one is not causing damage.
Are the current regulations still in effect or
were new ones required?

2) The same problem concerns fires, pets, garbage,
vehicles, etc. The rules are quite strict about
the uses. When House Bill 265 says one can place
objects - permanent or semi permanent - does that
out-weigh the rules as they do not allow this
now. Even all terrain vehicles were not allowed
under existing rules.

3) The same problem is for hunting. House Bill 265
allows waterfowl and upland bird hunting. But
the rules say FWP must post waters and lands they
regulate for hunting. If they do not post under
the rules yoE can'tlhunt. Does Hoqfe Bi11)265 N a
over weigh these rules or not. onlw epehes To non me
< betece vehre | Sensan _3 5¢ 3
E. The rules were made after hearings and agreement by many
of the proponent groups here. They were made to protect
and preserve public waters. To change them to a lower
standard would be wrong. The rules were made up due to
abuse in the past by some. Since the rules are working
they should be used on all waters. They seem to be working
on less than 1000 miles, they should be applied to over

23,000 miles of streams and the numerous lakes now SENATEI4UDICIARY COMMITTEE

in House Bill 265. A
EXHIBIT NO 38

DAE__ O3 08 85

BiL N0, HB. 265
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F. The rules should be kept or made into law with House Bill
265. They. are strict .and we should not allow two standards
to be applied to waters in Montana (1) before courtcases
and (2) after courtcases.

G. The Senate should decide if these rules are still applicable.
House Bill 265 is here to write into law what the court
said as well as limit certain recreational uses and define
certain definitions. The rules governing recreational
use are already in effect and should still apply or even
be made into law to clarify public use on recreational
waters.

Take out the placement of semi-permanent or permanent objects
such as a duck blind or boat moorage.

A. If don't take out, then detine.

B. Under existing FWP rules can't place these objects on
Montana waters. Could place ice huts on certain waters
for a limited time.

C. No other state allows this.

House Bill 265 should delinate between waters capable of
recreational use and watars not capable of recreational use.

A. The Supreme Court rules that waters capable of recreational
use may be used without regard to ownership of the land.

B. This automatically implies that there are waters out there
in Montana that are not capable of recreational use.

C. House Bill 265 gives FWP power to regulate all waters
in this State for recreational purposes.

1. This means
a. run off from a house
b. puddles in the road
C. a one inch stream

2. This does not make sense and House Bill 265 should
be clarified to say only waters capable of recreational
use are regulated by FWP and open to public recreational
use. If they are not capable of recreational use
- one needs landowner permission to use the waters.

D. Other states use a substantial use test of recreation.
1) If a water can not be used for a substantial recrea-

tional use or a substainable recreational use then
it should not be opened except by landowner permission.
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F. How to give landowner control over some waters.
1) on waters not capable of recreational use

2) waters not capable of substantial recreational use.
(define recreation as substantial recreation)

3} waters not capable of substainable recreational use.

4) State can allow control of use to landowner subject
to right to take back due to public trust doctrine.

5) No one gave the reason why diverted waters are not
open to the public except by permission of the landowner.

A. There are numerous waterbodies less capable of
recreational use than diverted water bodies. The
Supreme Court said waters capable of recreational
use are open regardless of land ownership. Therefore
we are making an exception that (1) diverted waters
are not capable cf use or (2) that another reason
is made such as #4 above or eithar #2 or #3 or
#1 above. If we can stop use on those waters we
can do so on other waters if the lagislature wants
to.

State that FWP shall list waters as to tha classes and different
types of uses of recreation as well as hold hearings in dif-
ferent areas telling of proposed uses and gathering comments.

State that FWP shall limit or restrict use of waters not
capable of substantial recreational use.

A. FWP's own statistics show small waters are limited in
fishing ability, and can not be transplanted.

B. 1985 is last year demand meet supply of fishing.

C. Best fishing and recreation is in flcatable rivers and
lakes.

SENATE JUDICIARY COMMITTEE

EXHIBT NO_ 2. 8

DATE _L.3-28- £S
BILLNO.__ 48 245
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Montana Cases BILL NO___ 8. 265

1.

Montana Constitution

All surface, underground, flood and atmos. waters
within the boundaries of the state are the propertv of
the state for the use 0of the people and are subject to
appropriation for beneficial uses as provided by law.

The two Montana Cases
A, Curran
1. Under the public trust doctrine and the 1972

constitution, any surface waters that are
capable of recreational use may be so used by
the public without regard to streambed
ownership or navigabilitv for nonrecreational
purposes.,

2. The Supreme Court began its discussion of the
"recreational use" issue bv stating that it
"found no error" in the District Court's
determination that "recreaticnal use and
fishing make a stream navigable".

In this section, the Supreme Court ruled (1)
navigability for use is a matter governed hv
state law; (2) under the Montana 1972
Constitution and the public trust doctrine,
the waters of Montana are owned by the state
in trust for the pecovple; (3) the
susceptibility of use of the waters for
recreational purposes (rather than streambed
ownership, which is irrelevant to this
issue), determines their availability for
recreational use by the public; and (4)
therefore, "anv surface waters that are
capable of recreational use mav be so used bv
the opublic”.

3. The public does not have a right of way
across private land to state owned waters.

4. The opinion does place two restrictions on
the public's use of waters: first, waters
mav be used only to the high-water mark; and
second, waters may be used onlv if the public
has access rights to a waterbodv.

Hildreth Case

Generallv speaking, the Reaverhead decision can he
viewed as a strong affirmation of the position taken bv
the Montana Supreme Court in the Dearborn case., The
Beaverhead opinion affirmed the Dearborn ruling that
under the public trust dortrine and Article IX, section
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3(3) of the 1972 Montana Constitution the waters of the
state are owned bv the public, and the public has the
right to make recreational use of water bodies up to
their ordinary high-water mark. Further, the public
has the right to use the bed and banks of pubklic
waters. Finallv, the public has the right to portage
around barriers in water bodies in the least intrusive
manner possible,

Although there was basis in the Dearborn opinion for an
interpretation that it authorized use of the beds and
banks of a public waterwayv as well as the waters
themselves, the court did ncot specificallv state
whether or not public use rights extended to a
waterwav's bed and barnks. In the Beaverhead decision,
this matter was settled bv the statement that "The
public has the right to use the waters and the bed and
banks up to the high water mark."

The Beaverhead decision stated that the Supreme Court
will not cdevise a test for determining the meaning oI
recreational use since "the capabilitv of use of the
waters for recreational purposes determines whether the
waters can bhe s0 used"”. The court further explained
that since the Constitution does no* limit the water's
use, the Supreme Couxt cannot "limit their use by
inventing some restrictive test". Finally, the court
stated:

Under the 1972 Constitution, the onlv possible
limitation of use can be the characteristics of
the waters themselves. Therefore, no owner of
property adjacent to State-owned waters has the
right to control the use of those waters as thev
flow throuch his property.

Public Trust Doctrine

1. Longstanding doctrine. The government must preserve
and protect particular resources within the
Jurisdiction for the public gond and the good of the
resource,

2. Under the doctrine, the state acting on behalf of the
people, has the right to requlate, control and utili-e
waters for the protection of certain uses - recreation
is bhut one oI them.

3. The best way to think of the public trust doctrine as
it relates to recreation on water is to think of the
waterwav coing through private propertv as a highwav.
Before the decisions, the landowner could restrict use
of the highway, now after the decisions *he landowrer
cannot restrict use of the highwav. However, the state
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seems destined to exrpand with the development and

recognition of new public uses.

a) allows adapting such waters for changing public
needs.

b) private parties mav not make the choice between
navigation and commerce, between development
versus conservation.,

c) the choice belongs exclusively to the state and
cannot he exercised by private individuals.
(Colberag -~ California)

d) in short the doctrine limits extent to which
private entities can acquire interests in water,
but does not limit the slate regulatorv control of
such use.

e) the state can choose among competing public uses
and preserves the states continuing right to make
the choice, but does not compel the state to make
a specific substantial choice.

£) the doctrine can strike a balance between
conflicting rights - subject to judicial review.

A
Other states

1. Arkanzas uses a recrcaticnal use test based on if a
steamboat can use waters.

2. Minnesota uses a pleasure boat test.

3. California - waters capable of being navigated hv oar
or motor propelled small craft,

4, Idaho - anv stream which in its natural state will
float logs in any other commercial or floatable
commodity or is capable cf being navigated bv ocar or
motor propelled small craft, for pleasure or commercial
purposes is navigable.

5. Other states that use doctrine and scme test.

A. New Mexico

B. Missouri

C. Wvoming

D. Michigan

E. Ohio

F. Illinois

6. Recreational uses nf waters in neighborinag states
A. huntinag (anv tvpe), overnight camping or other

camping, all-terrain vehicles:
1. No - Wyomina, Colorado, Washington, New
Mexico
Yes = Idaho, but - state of Idaho claims
title to streambed, and that portion of -

SENATE JUDICIARY COMMITTEI
EXHIBIT NO___ 3 8

DATE___03-08- £5
BIlL NO._ A 8. 245

estrict use and the state can close all the waters A
en all the waters subiect to djudicial review,. :

rust is dynamic, rather than static, concept and

riparian zone within the ordinarv or mean
averace high water mark.
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2. All states require permission from landowners
to hunt on private propertv - even Idaho
requires that a "reasonable attempt to
contact" lancdholder for permission to pursue
or retrieve birds or game shot in the state's

- reparian zone.

3. Wyoming, Colorado, and New Mexico, California
hold that recreationists cannot *ouch or use
anv portion of private streambed or kank, as
it belongs to landowner.

4. No state allows overnight camping excert bv
permission.

Restriction of recreational uses:

1. Wvominag, Colorado, Washington, New Mexico and
Idaho all use a navigability test to
determine floatability and unfloatable
streams,

Propertv rights restrict uses in other
states. In Wyoming even fishing 1is
prohibited if the fisherman must touch anv
part of streambed or hank without private
landowner's permission. But if it's
floatable, you can use it, no rmatter where 31

flows.
Most tests of states use a substantial
recreational use test as desaribed by stene and
other law review articles. Colorado now has 15
different tvpes of recreation uses on their

rivers, Califernia has scenic, wild and developed
rivers. Most neighboring states have listed their
waters as to different recreation uses and
restrict uses where a substantial use can not be
sustained.

Portage routes
1. all states sav -Just portage around. None
have the Montana prccedure,

Several recert federal decisions have liberally
applied the title test of navicabilitv created bv
the United States Supreme Couxr*t cver a cenfturv
ago. These decisions have found a varietv of
western waterwavs to be navigable and, thereafore,
owned bv the resprective states. Rejectinag earlier
suggnstions to the contrarw, the federal courts
have determined that navigability is not precluded
hv a waterwav's isolated location, limited
seasonal utility, or rapacitv to support onlv the
most modern forms of craft or timber.
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California courts have adopted a different course.
Rather than start from the premises that the
public interest and navigability are irrevocably
tied to ownership, they have focused on two
principles. The first involves the public trust
doctrine, recentlv the subject of renewed interest
in California law. The second, sparked in large
part by an expanding population's need for
recreational opportunities, revolves around the
long standing but essentially limited rule that
the public has a right of recreaticnal navigation
irrespective of guestions of ownership.

California courts appear to be merging these two
concepts and finding that state waterwavs which
are usable for only limited purposes are imbued
with the public trust, together with all the
public rights and responsibhilities the trust
implies.

F. (California Figh) can convev sovergn lands and
waters to private interests, vet waters and lands
remain subject to the trust easement.

III. Montana Law - Existing

1. We have numerocus environmental laws protecting the
environment.

A, 75~2-401 - Air Quality
B. 75-5~-101 - Water Quality
C. 75-7-101 -~ Acquatic Ecosvstem protection
D. 75-7~201 - Lakeshores
E. 75-10-~101 ~ Waste and Litter Control
2. Recreational Use -
A, HB 265
1. go around barriers
2. define high water mark
3. 2 classes of water
4. FWP regulate all waters as to recreation in

interest of public health, public safetyv or
protection of provertvy

5. Procedure for portage routes

6. Provides overnight camping and placing of
some permanent or permanent objects

7. Upland bird hunting and hunting

8

. Can't use diverted waters withcut permission
cf landowner.
9, Class I can use for other activities besides

water related.
10. No prescriptive easement
11. No civil liabilitv of landowner

3. Existing law in Montana with no bill.
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2 court decisions
1) right to portage

2) waters capable of recreational use

3) can't trespass to gain access to water

4) use of recreation up to high water mark
5) waters mav be used only if the public has

access right to a waterbodv.
Regulations by FWP's

Public Use Regulations

12.8.201 GENERAL POLICY (1) The following
regulations shall govern the use of all lands or
waters under the control, administration, and
jurisdiction of the Montana department of fish,
wildlife, and parks. These areas are hereinafter
referred to as "designated recreation areas".
Regulations governing each specific area will be
posted in that area. Lands and waters controlled
or administered by the department may be used for
raecreational or cther purposes subject to the
prohibitions as set forth in these or other
applicable rules, or otherwise provided bv law.

12.8.202 WEAPCNS AND FIREWOQORKS (1) No
person mav discharge anv firearm, fireworks, air
or gas weapon, or arrow from a bow, on or over
either land or water, f£rom April 1 to the openinc
date of archerv season each year, unless the
designated area is otherwise posted. Other arezs,
nor parts thereof, mav be closed to shooting when
the director determines there is undue hazard to
human life or prcpertv.

12.8.203 PETS (1) No person mav permit a
pet animal to run at large in a designated public
recreation area. Persons in possession of pet
animals must restrain them and keep them under
control on a leash in a manner which does not
cause or permit a nuisance or any annovance or
dangers to others. The leash mav not exceed 15
feet in leng+th and must be in hand or anchored at
all times.

(2) Pet animals mav not be kept in or
permitted to enter areas or portions of areas
posted to exclude them. Persons in possessicn of
pet animals who cause or permit said animals to
create a nuisance or an annoyance to others or who
do not restrain pet animals properlv mav be
expelled from the area in addition to being
subject to any other penalty provided.

(3) Animals owned or possessed hv persons
who are not staving in an area will be captured
and will not be returned th the owner or possessor
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until the cost of capture and holding the anlmal
are reimbursed to the department. This rule
applies from April 1 through September 15 of each
vear unless the area is otherwise posted.

12.8.204 VEHICLES (1) WNo motor vehicle mav
be driven at a speed greater than the posted
speed.

(2) No motor vehicle may be driven off
authorized roads, except onto parking areas
provided.

(3) No person mav park any vehicle, trailer,
camper, or other vehicle except in designated
parking areas, nor shall any person pitch a tent
or otherwise set up camp other than in designated
camping areas.

(4) No person may operate over-the-snow
equipment in anv area which is specifically posted
against such operation.

12.8.205 CAMPING AND GROUP USE (1) No
person mav camp overnight in a department
administered recreation area without obtaining a
single use overnight camping permit or having
permanently and properlv affixed to his vehicle a
seasonal camping permit or Montana state golden
year's pass issued bv the director or under his
authoritv, when such area has heen signed and
posted as fee camping area.

(2) The basic amount of fees for single use
overnight camping permits or seasonal camping
permits shall be as determined bv the commission
and posted by the director or his dulv authorized
agent.

{3) No group of more than 30 persons may use
a department administered recreation area except

with prior permission by the director or his

agent. Groups mav be assessed user fees hv the
director or his agent as determined by the
commission and may be required to surrender a
deposit to defrav additional or unusual department
expenses caused bv their use of recreation areas.

(4) No percon or nersons mav maintain
occupancy of camping facilities or space in anv
one desiqgnated recreation area for a period loncer
than 14 days during anv 30-dav period unless the
area 1is otherwise posted. TIn areas so posted said
occupancy will ke limited to 7 days during anv
30-dav period. Such 30-dav periods shall run
consecutively during the vear commencing with the
first day each person camps in a designated
recreation area each vear.

(5) No person may leave a set-up camp, or
trailer, camper, or other vehicle unattended for

44

>

%
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more than 48 hours unless the area is otherwise
posted,

(6) No person may camp overnight in any
department administered shelter building unless
the shelter is posted as a camp shelter,

12.8.206 FIRES (1) ©No person may build or
maintain a fire in anvy designated recreation area,
except in established fireplaces and fire rings
maintained for such purposes, or in portable camp
stoves. Exception: Certain areas mav be posted
allowing fires to be built in other than the abcve
mentioned places.

(2) No perscon mayv leave a camping area
without completely extinguishing all fires starzed
or maintained by such person.

12.8.207 PROPERTY DISTURBANCE (1) No
perscon mav destroy, deface, injure, remove, Or
otherwise damage any natural or improved property
or willfullv or negligently cut, destroy, or
mutilate any tree, shrub, or plant, or any
geological, historical, or archaeological feature,
not including flowers, berries, cones, or fallen
dead wood.

(2) No person mav disturb or remove the
topsoil cover cr permit the disturbance or removal
of topsoil cover. This prohibits digging for
worms, burying of garbage, and allowing pets to
dig holes,

(3) Gathering or cutting firewood foxr cff
site use is prohibited without prior written
approval of the director or his agent.

12.8.208 DISORDERLY CCNDUCT (1) Disorderly
conduct such as arunkenness, use of vile or
profane largquage, fighting, indecent exposure, or
operation of a motor vehicle in a manner as to
create a nuisance or annovance or danger to
others, or loud or noisy behavior is prohibited;
and in addition teo any other penaltv provided, the
participant mav be expelled from the area.

12.8.209 RESTRICTED AREAS & NIGHT CLCSURES
(1) No persons may enter upon anv portion of anv
area that is posted as restricted to public
passage.

(2) Public recreation areas as posted will
be closed nightly, except for emergencyvy ingress
and egress.

(3) Checkout time for campers using fee
areas 1s 4:00 p.m. the following dav if not posted
or at such other time as posted in the area.
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(4) Checkout time for users not camping
overnight is sundown in areas so posted.

12.8.210 ‘WASTE DISPOSAL (1) No person mav
dump dead fish or animals or parts thereof, human
excrement, refuse, rubbish, or wash water (except
in receptacles provided for this purpose) nor
pollute or litter in any other manner a public
recreational area. Sewage wastes from
self-~contained trailers, campers, or other
portable toilets shall be disposed of only in
posted sanitarv trailer dump stations., Wash water
may be disposed of in sealed vault latrines.

(2) No household or commercial garbage or
trash brought in as such from other property shall
be disposed of in anv designated public recreation
area.

Fxisting Laws

W

" mEon

Possible Law Suits undex H265

87-1-303 Duties of FWP as to recreation

23-2-522 Discharge of Waste from vessell
prohibited

27-30-101 Def. of nuisance

45-6~-101 Criminal mischief

45-6-203 Criminal trespass to propertvy

45-8-111 Public nuisance

75-10-212 Disposal in unauthorized areas
prohibited

75-10-253 Dumping penaltv

87-1-102 Penalties for violation of FWP
regulations

87-1-504 Protection of private propertv
wardens as ex-official fire wardens

87-3-125 » Restrictions on use of motor
vehicles while hunting

87-3-304 Landowners permission required for
big game hunting

23-2-523 Prohibited operation and moving

85~2-223 Pukblic recrecational uses

1) taking of prorertv under 5th and 1l4th
amerdments and Federal Civil Righ%ts Act,
Section 1983

The Civil Rights Act, 42 U,S.C. Sectiocn 19982
(1976 and Supp. TV 1980), provides that:
Every person who, under color of anv statute,
ordinance, regqulation, custom or usage, of
any state or territory, subjects, or causes
to be subjected, anv citizen of the United
Statps or other person within the
jurisdiction to the deprivation of any
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rights, privileges, or immunities secured bv
the constitution and laws, chall be liable to
the party injured in an action at law, suit
in equity,.or other proper preceedings for

redress.
2) violation of privacy rights
3) recreation harms environmental protection of

wildlife and habitat

Miles of Streams in Montana

Studv

By stock
Bv game

Bv people

19,168 miles or streams (Montana Water Quality - 1984)
FWP studv (1980) - over 23,000 miles

recognized under the Corps of Engineers as navigable -
1900 miles

waters affected by HB 265 - over 23,000 miles
Flcatable rivers in the state 6700 - 8700 miles

A) streams nonfloatable and have unrestricted ingress
- 9000 miles

B) streams unflcatable on private land - 7300-5300
niles

In 1280 FWP studv onlv 900 miles out of 17,000 miles of
streams were not allowed use for recreational purposes.
In 1980 FWP study on sport fishexry value on Montana's
streams the following statistics were found:

Sport Iisherv potential of stream reaches

The class of each reach was based on a point
systeom in which points were awarded for (1) fish
abundance as indicated by biomass or numbhers and sizes
of game or sport fish, (2) ingress (legal rights of the
public to fish the reach or willingness of landowner to
permit £ishing), (3) esthetics and (4) use by fishermen
(fishing pressure).

1 - highest value fishery resource
2 - higher priorityv fishery resource
3 - substantial fishery resource
4 - moderate fishery resource
5 - limited fishery resource
value total km floatable non/flcatable not specifiad
1 1,419 1,212 30.3 127.3
2 2,778.9 2,140.0 427.5 - 211.4
3 4,399.6 1,346.5 1,891.¢8 1,161.3
4 14,905.0 2,398.4 8,723.5 3,783.1
5 3,642.1 128.6 2,616.2 897.3
Qveruse
total km floatable non/flcatable not specified
5,077.6 1,599.2 1,814.06 1,663.8
16.0 0.0 16.0 0.0
75.6 0.0 75.6 0.0
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Montana recreation sites acres BILL NO. HB. 265 i

Lakes 210 21,280

River 273 24,630

Land Base 503 - - 74,594
Total Sites 987 120,504

Fishing as managed by FWP

Other Game and Sport Fish in Lakes

1)

2)
3)
4)

5)

Fishing

1.

includes sauger, walleve, northern pike, largemouth
bass, small mouth bass, sturgeon, burbot, channel
catfish and several other species utilized by
recreational fisherman, but not legally classified as
game fish.

about 250 individual waters support these species
Montana residents acccunt for 90% of the angler use
about 40% of nonresident use occurs in Region 7 (Miles
Citv). This is largelv due to Wvoming residents who
fish the Tongue River Reservoir and nearby ponds.
Nearly 80% of this fishery is bordered by public land
where ingress 1is ensured; most of the remainder is
bordered bv private land where public use is allowed
with minimal restrictions.

over 200,000 residents (35% of those over 9 years of
age) participate in recreational fishing.

residents account for 82% of the total fishing pressure
and trout waters received a major portion of the use bv
both residents and nonresidents. Nonresidents showed a
higher preference for trout waters, especially for
trout stream fishing.

Trout fishing in lakes

-
.

=N
.

40% of all fishing

most lakes are lightlv £ished, but each department
reqion has some lakes that currently received the
maximum use that can bhe sustained without dearading the
qualitv of the fishervy.

Approximately 55% of the fisherv is on public lands
where public use is insured; 30% is bordered bv
comkinations of public and private ownership where
access is incomplete. The remaining 15% occur on
private land where ingress varies from uncontrolled to
prohibited. Verv few trout lakes are completelvw
unavailable because of posting.

Trout lakes number over 1,900 individual waters

Each department region has some trout lakes, hut a
large portion of the waters and the total acreage lie
in the central and western portions of the state.

&

P




SENATE JUDICIARY COMMITTEE
EXHIBIT NO.__ 38

DATE_ A 3 - 0 & -£.5
BILL No_ /7.8 245

Page 12

Stream Trout fishing

1. Montana streams support 5 species of trout.

2. Some 12,000 miles 0f stream support populations that
provide most of the trout fisherv.

3. Many additional smaller tributaries support the

productivity of these 12,000 miles by maintaining flows
and water qualitv and by providing spawning and nurserv
areas. Trout streams occur mostlv in the western and
central portions of the state but each fish and game
region offer some stream fishina for trout.

4, The management of trcut populatiocns in these streams is
based on wild trout produced naturally in the streams.
Very little can be done to increase procduction in these
streams, but a major effort will be required to
maintain present production through habitat
preservation.

5. Existing trout populations can support a temporarv
increase on davs of recreational fishing through 1985
if the derartment implements more restrictive
regulations on selected waters. This increase in davs
will be offset in subsequent vears bv expected losses
of trout production due to habitat deterioration.

6. Fishing requlations have been quite liberal in the past
but will become more restrictive on some waters as use
a harvest approaches the supplv.

7. In 1975-76 over 1/2 of the nonresident analing effort
was directed to trout in streams.
8. Approximately 70% of the trout cstream fisherv is

bordered by private lands. Public use is restricted to
some deqgree on about 18% of the fishery.

9. Based on current fishing standards, the anticipated use
on trout streams will approach the total supply in most
regions by the late 1980's.

10. 1975 studv

Regional Distribution of trout streams

region miles of trout streams
1 2,710
2 1,490
3 3,100
4 3,400
5 1,350
6 130
7 10

Recreration activities as defined bv FUWP
ORV, bhicvcling, bird watching, boating, camping, cross
country skiing, drivinc for pleasure, fishing, hiking,
horseback riding, hunting (includes trappina, archerv/bow
and arrow huntinrg), motorbike riding (both on ard off road
vehicles), outdooxr swimming, picnicking, plaving outdcor
gemes (includes golf, tennis, frisbee, softhall, etc.),
river floating or canoeing (includes raftina), snowmobiling,
walking for pleasure, downhill skiing, other winter sports
(includes sledding, tobhcgganing, snowshoeing, dog sledding,
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etc.), rock hounding (includes prospecting and metal
detection).

Statistics

.

1
2
3.

4.

Fastern Montana is 70% private lands

Western Montana is 70% public lands

Most of the state's blue ribbon txrcout streams are in
Western Montana.

By the time the state's mountain trout streams have
reached Eastern Montana, thev have become warm water
fisheries.

Private ownership in this state is 63.9%.

Total land area in this state is 93,271,040 acres.
Total water area in this state is 879,280 acres.

Montana Outdcor Recreation Survev 1980 by FWP

1.
2.

90% wanted the department to maintain fish habitat.

49% wanted regulation scheduling the use of vopular
recreaticn waters during periods of high use., Of thcse
approving scheduling 66% favored the issuing of permits
and ?7% opposed permits.

90% said there were conflicts between recreationists
and landowners.

A, 52% said it was seriocus.

B. 17% said not too sericus.

Recreationists rergpective

Al 24% said haa a proplem with landowner.

B. 26% in urban areas said had a problem compared tc
22% who live in rural areas.

C. 31% and 39% of fishing and hunting enthusiasts

respectively said they had experienced problems
with landowners, compared to onlv 14% among
nonfisherman and 16% among nonhunters.

D. 24% said friction with landowners occurred often,
27% said sometimes and 48% said not too
frequently.

The landowner perspective

A. 54% said thev had encountered problems with
recreationists regarding access.

B. Landowners in the eastern part of the sta*e

appeared to have had proportionatelv more problems

than those in Western Montana.,

1. Over 60% in Reaion 6 and 6% in Region 7
reported prohlems compared to 43% in Regicn 1
and 46% in Reagion 2.

C. 32% of landowners said problems encountered verv
often; 35% caid sometimes ard 29% said not too
frequentlyv.

Possible solutions

A. 75% favored negotiating long-term easements
1. about 81% of the percers who fished in 1979

favorad this compared to 67% among those who
did not fish.

-
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2. of the respondents, 71% of landcowners favored
this prorosal.
7. Other highlights of the survev

A, 75% of Montanans devote some of their leisure time
to outdoor recreation activitv,

B. The most popular activities were picnicking,
driving for pleasure and walking for pleasure.

C. 58% reported fishing at least one dav, medium
number of days spent fishing were 14,

D. The younger age agroups participated higher in more

vigorous activities., Bird watching and nature
study, driving or walking for pleasure and
picnicking were activities which showed high
participation by those 65 and over,

E. Montana fisherman overwhelminglyv stated thev
preferred to catch a few large fish rathex than
manyv small fish.

F. In general, thev favor multiple use of Montana's
water. Cnlv 8% of the respondents said that fich
and wildlife should have the highest prioritv in
water use. Almost 42% felt that agriculture
should also receive first prioritv along with fish
and wildlife. About 36% felt water should be
equally available for all uses, including
industrial uses.

Nonresidents spend 4.5 davs in Montanra and spent 72,700 activity
days canoeing on rivers and lakes.

Montana chows registered 32,122 becats with an estimation of
20,537 Montana hcats unregistered.

Nonresident floaters 250,990 (1979)
Resident floaters 136,500 (1979)
Total floaters : 387,490

75% of Montanan's eighteen years of ace and over spend some of
their leisure time participatinog in outdcor recreation
activities. (1979)

57% report camping at least one dav, medium numbher of davs
recorcded was 10 and 21 activities sited. (1979)

46% favored uszer feegs to pav for recreational facilities and
services,

70% said conflicts between private landowners and people who nse
their land for recreation are perceived as a serious problem.

1979 Activities bv residents

Fishing 321,000
River float, canoceing 136,500
Outdoor swimming 356,500

Boating 177,500
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Camping 314,500
Drivinag for pleasure 389,800 BILL N0/~ 8. K65~
Motor bike riding 102,600
Picnicking 423,200
Walking for pleasure 392,600
Smith River Survev 1980 FWP
1. Visitors drove an average of 162 miles (one way) to
reach the river.
2. Spent an average of 3.50 davs cn *the rivers.
3. After floating and camping, participated most in
fishinag, sightseeing, rest and relaxation.
4. Saw an average of 7 other floating visitors and 7

shoreline visitors per day, but did not pexceive the

river as crowded.
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(EDITOR'S NOTE — Ted Lucas, the writer of this
column, has ranched much of his life in the
Highwood area. He has been a leader through the
years in cattle organizations, done much in the
study of weed control and is alse a sportsman who
loves Montana and his area, He is exceptionally
well qualified to discuss the subject of House Bill 265

on stream access.)

by TED LUCAS

- About three-fourths of a mile of Highwood Creek
runs (hrough my ranch. I am deeply concerned
about how House Bill 265 stream access bill will af-
fect land owners and cabin owners with streams
and rivers running through or by them, or who

- the Montana Stockgrowers Association. I have serv--
ed on the Landowner Recreation Committee for

. many years, and was vice chairman and chairman

" of the committee and served two terms on the ex-
ecutive committee. .

‘When the Stream Preservation Act was passed 10
years ago (Senale Bill 310), I served on the commit-
lee that worked up the model rules for that act. I
also served for several years on the Moniana
Associalion of Conservation District Legislative
Committee and have served one term and been ap-
pointed to another on the Lewistown District BLM
Advisory Council. I am a member of WET'A and am
on their board.

House Bill 265 goes way beyond the Supreme
Court’s decisi Here are some ples:

— House Bill 265 expands surface water to mean
from high water mark to high mark (dry land
becomes surface water). :

The definition of the high water mark used for 10
years to administer the Stream Preservation Act

“Highwood Creek has Flooded
several times over the years, and
as it flows through me the high.
water mark, using the new defini-
tion, would make a recreation

it for sufficient periods of time lo deprive the sofl
its vegetation and destroy its value for agricultural
purposes. - . EEE
~— We do need to add flocd plains or flood channels
are not considered to be within the ordinary high-
water mark. This is a very clear and understan-
dable description. - :. . C
Mow HB 265 has expanded this (o read: Ordinary
high water mark means the line that the water im-
presses on land by covering it for suificient periods
lo cause physical characteristics that distinguish
the area below the line from the area above it,
Characteristics of the area below the line include,
when apprppriate, but are not limited to: diminish-
ed]terreslnal Vvegetation or lack of agricultural crop
value. . Ces . -

A flood p!ain. adjacent to surface waters is not
considered o lie within the surface water's high-

. water marks. By using the new language

-(“djminished lerrestrial vegetation or lack of
agricullural erop value”) the high water mark has
been greatly extended. Who could make a decision
as to where the high water mark actually is?

Highwood Creek has flooded several times over
the years, and as it flows through me the high water
mark, using the new definition, would make a
recreation corridor 100 to 300 or more yards wide.
Under HB 265 this corridor is considered to be sur-
face waters, .
. — Waters have been put into wo classes in HB
265: Class 1 and Class I All waters not Class I are
Class II.

Part of the description of Class I walers reads:
Class I waters means surface waters that are or
hawte‘been capable of supporting these commercial
activites — log floating, transportation of furs and
skins, shipping, commercial guiding using muiti-
person watercrait, publie transportation or the
tran;porlahon of merchandise.

This descriplion does not require that this water is
wow being used or has ever been used for these pur-

. .. 1
Sl e 3 oy
SR R oout Iimpacy

“Dezply concarned
it impac

v " new nebulous definition of high water mark along

" “‘either a Jandowner or member of the recreating

- struclion of {mﬁﬁcalion signs of such roule, which is
. the re§pqnsxb1hty of the department. The cost of
establishing a portage route around natural bar. -

. SENATE JUDICIARY BhMMITTEE
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of HB 265

es, just that it is capable of such use.
‘poisn aﬁ] ordinary year?:xln the Highwood Creek you
cpuld, for maybe a month to six weeks, float logs or
multi-person water craft (rubber raft or canoe).
Thus Highwood Creek would be Class I.

Recreation use on both Class I and Class II waters
under HB 265 includes: fishing, hunting, swimming,
floating (small craft or other flotation devices),
boating in motorized craft propelled by oar or pad-
dle, other waler-related pleasure activities, and
relaled unavoidable or incidental uses.

In Class 1 walers you can do, by inference, what
you cannol do in Class II waters: overnight camp-
ing, construct permanent or semi-permanent ob-
jects(permanent duck blind or boat dock), other ac-
tivities which are not primarily -water-related
pleasure activities. .. vy, -

No where do I see in the Supreme Court decisio:
any indication of a right to placing any permanent

.. or semi-permanent object, such as a duck blind or i

“No need has to be shown. The

route shall be established af a

very considerable cost to the lan-
downer who is not compensated

for the land taken.” T e

boat moorage, below the high water mark or other

aclivities that are not water related. This must be

corrected.
By using the new definition of surface water — the

with commercial activities defining Class I and
Class II waters — totally new areas of confroniation
are developed that will bring on long, bitter and
costly court battles. These areas must be amended
in the first two definitions and the commercial ac- :
tivities paragraph deleted. . ce 7 f
— There is a section on portage. Parl of this
reads: a portage route may be established when __

. public submits a request to thé supervisors that

such a route be established. - BT

Within 45 days of the receipt of a request, the

- supervisors shall, in consultation with the lan-
downer and a representative of the department, ex- -
amine and investigate the barrier and the adjoinin;

R, s

B ng the. dofin i
suriace waler.....totally new aregs
of confrontationi are developed
that will bring on long, bitter and -
costly court battles.” S

lamti {o determine a reasonable and safe portage
route. .

Withi}l 45 days of the examination of the site, the ~ ’
supervisors shall make a wrilten finding of the mast !
appropriate portage route. The cost of establishing
lhg portage route around artificial barriers must be H
paid by the involved landowner, except for the con- }

Tiers must be borne by the department.
No need has to be shown. The route shall be j

eslablished at a very iderable cost o the lan-
downer who is not being compensated for the land- *
taken. .

1urge each of you to get a copy of House Bill 265 E
and study it yourselves to determine how it affects - § |

" you and see if it is the same as you are being led to

- hol requiring prescriptive easement through
- recreational use of land on waler. .

. This must not occur. . 4o

. courts. .

believe. If it isn’t, contacl your agriculture associa-
tions and legislalors and tell them so. ot
I am not now having problems with hunters and
q‘sherman. I control hunting and am posted to allow
fishermen access without ever asking. With HB 265,
most recreationists won’t create a problem for me
and other landowners. For those that cause pro-
blems, tiere will be no recourse except through the

We have three bills: SB 418 defining h;gh water
mark, SB 421 limiling landowner liability and SB 424

Let’s make every effort (0 pass these three bills 3
th; session and address what, if any, problems 9
arise in the nexi two years during the 1987
Legislature. If HB 265 passes, we will all regret it.
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Testimony given by Dr. Clayton B. Marlow
Research Scientist, Montana Agricultural Experiment Station
to the Senate Judiciary Committee, March 8, 1985

HB 265 appears to be a workable compromise between landowner protection and
public recreational access. But to adequately address the needs of both
groups, it is necessary to clarify several ''gray" areas within the bill.

I.

II.

Points for Clarification
A. New Section: Section 1. Subsection (2) pg. 2

1. Use of "federal government surveys' as criteria for classi-
fication of class I waters does not address recreational
capacity of waters. If the '"federal survey' mentioned is a
U.S. Geological Survey topography map, then there is little
need for class II designation because these surveys list
nearly all geographic structures which carry water for all
or part of the year.

"

2. Use of "waters flowing through public lands' as a classifi-
cation criteria again does little to describe the water's
recreational capacity.

3. Both the Federal Navigability and commercial activities
criteria will be beneficial to both groups because they
provide a measure of the water's recreational capacity.

B. New Section: Section 1. Subsection (2) pg. 2

1. The description of channel characteristics below the "ordinary
high water mark" can be questioned by both landowners and
recreationists.

a. Does the phrase '"diminished terrestrial vegetation' mean
that the naturally occurring dense stands of willow,
cottonwood or reed canarygrass indicate the individual
is above the highwater mark?

b. 1Is native forage an agricultural crop? Do sedge and
wirerush bottoms have to be hayed before they are
considered a crop?

Summary

A. If the answers to these questions are left up to the courts,
landowners and recreationists may find both the action and the
results costly.
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I am Paul Hawks of Melville. I am presenting amendments to HB 265 on behalf
of the Stillwater Protective Association, an affiliate of the Northern Plaing
Resource Council.

1. Our first set of amendments deals with portage. The present language vastly

expands a stream's capability to sustain recreational use. We believe
permitting the public to demand portage routes around natural objects or existing
artificial barriers is a violation of private property rights. While our amend-
ments would still provide for portage routes, property owners should not be
penalized.

We don't assume that a portage route is necessary just because someone
requests it. Our amended language allows the board of supervisors to make that
determination,

2. The definition of surface water should not include land. -If you want the
recreationalist to have the use of land, then put the allowable use of the

beds and banks up to the high water mark back in the definition of "recreational

use."

3. We feel that any hunting because of concerns for safety of family and pro-
pection of propeIty. and other land-based activities, should require land-

owners consent.

Our intention in amending use of stock ponds is to protect impoundments on
private land fed by continually flowing water sources. We don't, in any way,
want to affect the recreational use of public impoundments of water.

4. Finally, the definition of "ordinary high water mark" should be replaced with
that of SB418.The language used in this bill should not create problems between
the landowner and the sportsman. A good landowner-sportsman relationship has -
been the basis of enjoying quality recreational opportunities in our state.

HB 265 should not do anything to jeopardize that relationship. If it does, we
all lose.

In conclusion, we are in support of Senate bills 418, 421, 424, and 435
because they protect our concerns as landowners. However, if our amendments

were accepted, we could support HB 265.

SENATE JUDICIARY COMMITTEE
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3.

AMENDMENTS TO HB 265

submitted by the Stillwater Protective Assnm.

Portage
Section 1 (1), page 1, line 19

"the water, er-a-nmatural-ebjeet-in-er-ever—a-weter-bedy—which..."
and lines 23-24

"obstacle to the natural flow of water er-a-natural-ebjeet—within-the

erdiprary-high-water-mark-ef-a-sereanm."
Section 3 (1), page 7, line 15

"ordinary high-water mark, portage around artificial barriers in the"
Section 3 (3)(a), page 8, line 1

"a portage route around or over & an artificial barrier may"

Section 3 (3)(c). page 8, lines 12-13

"the barrier and the adjoining land to determine if a reasenable-and
safe portage route is necessary

Section 3 (3)(d), page 8, line 15-16
"Supervisors shall make a writtd® finding of the-mest-epprepriate

whether a portage route is needed and the most appropriate route if

if one is necessary"

Section 3 (3)(e), page 8, line 21

"cost of establishing a portage route around meturat existing artificial

barriers"

Surface Water

Section 1 (10), page 4, lines 21-24 strike

Section 1(8), page 3, lines 23-24

"or incidental uses, within the ordinary high water mark of the waters"

Laiid-based Activities

Section 1 (8), page 3, line 18

"surface wéters: fishing, hunting, swimming, floating"
Section 2 (2)(d), page 6, line 3

"pig-game hunting'
Section 2 (1), page 5, line 2

"Subsections (2) threugh-{4} and (3)"
— SENATE JUDICIARY COM My

EXHIBIT NO.___ 424
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Section 2 (3), page 6, line 4-6, strike
line 7 - change (A) to (E)
line 8 - change (B) to (F)
line 11 - change (C) to (G)
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My name is Chuck Rein. I am a rancher from Melville, Montana.

Since the Dearborn and Beaverhead river 1awsuits'thé.prjvate property rights
of many Montana citizens, whether or not they are 1nv61vea~in agriculture have
been in jeopardy. Many questions have been raised byrthesé'éases, and now it is
your turn, as our duly elected representatives to answef the questions and address
the issue based on your own knowledge and by hearing and/or.féading informative,
well researched testimony. Some of the areas that'I feel need to be addressed in-
clude but not limited to acquiring preécriptive easemént by-recfeational use,
limiting landowners 1iability and defining the high water mark. These issues
require technical and Tegal analysis and terms to address tbem-properly, thus,

I won't attempt to do that in this paper. I will ﬁoWever'descfibe how I, as a
rancher who lives in the foothills of the Crazy Mountainé, ﬁéar the head of the
Sweet Grass Creek, is affected by the Supreme Court deéisiohs regarding stream

access. The Rein family has owned this property fqr'overlninety'years,my grand-

- father having settled here.in 1893. As far as I kndﬁ access-to this piece of

‘stream has never been denied, except during times of extreme fire danger or

when the number of fishermen using our property (free of chafge)_was so great

we denied access to any additional sportsmen for that particular weekend. I
feel that by opening most surface water in Montana toZbub]it“access, many
beautiful streams, such as the Sweet Grass, will bgcome ovgrcrOWded. Such over-
crowding will harm the resource in several ways. The fish.bopﬁlation is being
depleted faster than it is reproducing itself now - even with fhe number of
fishermen being controlled. What will happen to thelrQSOUrée jf.the.number of
fishermen is left completely un¢hecked? What wi11.ﬁappeh té the.ecosystem if a
liberal definition of high water mark is adopted? " If récrgétfonistsare allowed
to ﬁse the flood plain they may be able to camp and.picnic on my fields or worse
yet in my backyard. The situation I just describéd wés possib]& extreme, but

weren't the Supreme Court cases also extreme? As a conservation districtsuper-
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visor for over eight years, I 1ike the definition of highwater:mafk used by the
conservation districts to administer'SB 310, the Natqral'Streambed‘and Land
Preservation Act of 1975. I hope what ever-version of a‘b111:that'comes out

of this committee it has this definition of highwater mark.

One of the fnhérént problems with public access is the inability to con-
trol who uses the property. In such cases the pe;son‘who abuses his rights
(speaking from experience the percehtage of this type of person.is small) ad-
versely affects the resource for all who want to enjoy it as'w91j'as those
who depend on it for their Tivelihood. Strong Tittering and tréspass laws
wou]dfheip protect our beautiful natural resourcés.:

Memhers of.the committee, seldom does an issue of such magnifude and im-

portance come before the legislature. -1 ukge you to carefu]lyléXamine the
facts and make your final decision in a manner that will strengthen private
property rights, promote good 1aqdownérféportsmen relations, and preserve and
protect Montana's valuable natural resources. I‘urge you to kill ﬁ;B. 265.

Thank you.
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HE ISSUE 18 SETTLED. Fisherman and

Tothers have the right to float and fish
boatable waters in Montana. So says the
Montana Supreme Court in a recent deci-
sion reported in this issue of FLY FISHER-
MAN. That decision could be appealed in
the U.S. Supreme Court, but a successful
appeal is unlikely.
" ,Public use of navigable water in the
U.S. is as American as the Constitution.
State after state has affirmed and re-af-
firmed the principle of law, and there is
little likelihood that the American way
will change. Nor is it likely that the Ca-
nadian opening of salmon rivers to the
public will change either.

And the North American way of han-
dling waters for the use of the public is a
benefit to fishermen, despite some excep-
tions, and despite the contention by eli-
tists that quality fishing can only exist on
private waters.

Lawyers say that the original public use
of waters in North America was a practical
necessity: Rivers were the thoroughfares of
commerce and travel in the wilderness;
they were, in effect, the roads. Rivers that
were navigable were part of the public do-
main. In most states today that principle
of law maintains. It means that in most
states fishermen may fish boatable waters
otherwise inaccessible due to the rights of
landowners.

There is more to the issue of private
versus public ownership of the waters. Re-
cent history has shown that public use of
the waters may be its single best chance of
salvation as quality trout water. The rea-
son lies in the politics of water use. Fish-
ermen, especially fly fishermen, comprise
the only political force, albeit small, for
conservation and preservation of quality
trout waters. Their involvement comes at
a ume when projects threaten to take
thousands of acre-feet of western water and
when priceless North Coast rivers in
northern California are being eyed jeal-
ously by southern California developers.

Rivers have few friends. But in the van-
guard of those few are the fishermen.
Their love for moving waters and the trout
that thrive there is the very foundation of
fly fishing itself. Initially in his youth, the
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‘%lso on the list are the Grear Lakes cold-

fish bring the fisherman to the water and
the beauty of the surroundings, the clean
blue-ribbon waters and their trout, call
him back.

To deny fishermen, especially fly fisher-
men, the use of waters is to deny the rivers
their friends, the political allies who will
fight destructive, ill-conceived water proj-
ects.

Does this mean that the day of the pri-
vate trout club and private property is
over? Each has its place. Closed private
waters have been a fixture of American
fishing since the beginning. But the vast
majority of fishing in the U.S. is done on
public waters, both stream and lake, and
virrually all large-scale conservation and
restoration projects are funded by the pub-
lic and depend on public waters for their
success.

The list of public-water conservation
and restoration successes is long. On that
list is the notably successful Yellowstone
River curthroat trout special catch-and-re-
lease management in Yellowstone Park.

water fisheries restorations, the Columbia
River salmon and steelhead maintenance
projects, the Connecticut River Atlantic
salmon testoration and the multi-billion-
dollar clean-up projects under the Clean
Waters Act-that have made such rivers as
the Susquehanna and the Connecticut fit
once more for fishing, boating and swim-
ming. All are publicly financed projects on
publicly fishable waters. No such projects
could have been sold to the Congress with-
out the public’s belief that the waters were
worth saving, saving for the public’s use of
them.

Public fishing access to warer is funda-
mental to the preservation of our warers
and their fisheries. The Montana Supreme
Court decision re-affirms that basic Amer-
ican way of doing things, a way that exists
in few other countries of the world. We fly
fishermen who travel and fish those Mon-
tana rivers, and who appreciate their rare
quality, have a victory to celebrate.

JoHN RgI\ELDOLPH -
NATE JUDICIARY COMMITTEF
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Rebuttal

THE DECEMBER 1984 editorial “The
Right To Float and Fish” (FFM, Vol. 16,
No.1) extolling the Montana Supreme
Court decision to open virtually all of
Montana’s waters to the public for recre-
ational use deserves comment.

This decision is not the boon to fisher-
men that the editorial contends. Con-
versely, 1t has the potential, over the next
few years, of making much of the quality
trout fishing, for which Montana is justly
noted, a thing of the past.

To understand why this is the case re-

quires a careful reading of the court’s rul-
ing in the Dearborn case (the more
sweeping of the two decisions). The edi-
torial quotes only selectively and loosely
from- this ruling to make its case. The
impression is created that only rivers suit-
able for float fishing are now open. This is
not true. All water which can be used for
any sort of “recreational” activity is now
legally open provided only that one does
not gain access by trespassing over private
property. This includes such things as
swimming, canocing, hunting, bird-

(495

Tight Lines..

warching, water-skiing and, presumably,

. even taking a jet boat upstream. None of

these activities mixes very well with fly
fishing. The ruling specifically makes
wading legal...including wading up-
stream. Furthermore, if such “navigation”
is difficult (between the poorly defined
“high-water marks”) it is now legal to
“portage” around any obstacles (natural or
man-made) over otherwise private prop-
erty. It is only a matter of time uncil the
word gets around and hordes of bait fish-
ermen (who, as a class, are not noted for
their conservation awareness) start walk-
ing up the fragile spring creeks, degrading
the habitat and taking out their legal lim-
its of “meat.”

The editorial dismisses the issue of the
rights of private owners (part of the “eli-
test” minority, obviously) without discus-
sion. The quality fishing that can be found
on many such “privately owned” streams
is referred to as mere “contention.” The fact
remains that public fishing in Montana, as
elsewhere, has, with but few exceptions,
gone downhill over the years. Some of the
best fishing to be found is on privately
controtled water. Most of the owners will
allow fishing if one asks permission. Such
permission is refused on occasion to those
unwilling to abide by limited kill rules, to
those who litter or otherwise degrade the
environment and to limit the fishing pres-
sure. It can be argued that such access
control is in large measure responsible for
the quality fishing that these “private” wa-
ters still afford. For some of the water the
owners have been charging a fee (and also
spending money, time and effort to keep
the water in first class condition). The
court’s decision leaves the question of ac-
cess to places like Armstrong’s and Nel-
son’s spring creeks open to question. Do |
have to pay or can I now just walk in from
the Yellowstone river with my spinning
rod and canned salmon eggs?

With these almost universal access
rights, the owners will have little incen-
tive to maintain the habitat and in this
day of shrinking budgets, it is not likely
that the state will be able to do this. They
can’t even handle the public waters to the
degree that they would like. I have en-
joyed a few weeks of good fishing in Mon-
tana each year for the past 16 years and
have fished both public and private water.
On no occasion have I run into a warden
and have never been asked to show my
license.

Unless the Montana kgnslature ral\csw,
this issue and corrects the court’s overzeal- 'ﬁ'{
ous excesses, it is likely that Montana’s g
reputation for good fishing will deterio-
rate. The guide businesses that measure
their success by their ability to get their &
clients a “wall” fish or a legal limit will do ¢
just fine for a short time while they exploit
this new opportunity.

Tourism is not an inconsequential in-
dustry in Montana. Hundreds of motels g

and eating establishments can look for- l
ward to diminished business as the fisher-
men seek greener pastures. | spend al
couple of thousand dollars each year going
to Montana. When the fishing deteriorates
too much, I can find better uses for the
money. But, what will our children and
grandchxldren do? Take up mounrainj
climbing and canoeing? Oh well, not ro
worry too much, they may never know .
how it was or how it could have been (un-?
less someone tells them about it on TV)§
and won't miss it.

As with all rights and privileges there ..
must be accompanying responsibility.
Here we have the granting of sweepingi§
rights to the recreationists with no concur-
rent action to insure commensurate re:
sponsibility. It is a sad commentary, .
true, that there are plenty of people m
will rush in to exploit the situa-
tion...before someone else beats them to
it! The reported )ubllauon over this “vic-
tory for sportsmen” is, I fear, premature. &
I hope I am wrong; but I feel far from
jubilant.

D. Y. BARRER
Rockville, Maryland

SENATE JUDICIARY COMMI:J
EXHIBIT NO___4%

DATE 03 -08- £5

BL NO__H. 8. s

Biae ..




w

Al

, W] Yy €
(PR D

TIGHT LINES——

I‘\Iew Right Is Wrong

I am disturbed by your recent endorse-
ment of the Montana supreme court rul-
ing. It is difficult to believe that a fly-
fishing magazine could sink to such a low
level of editorialism without at least vig-
orously tying the Court’s decision to
catch-and-release. You must realize that
the court’s decision may resule in the grad-
ual decline of the great wild trout fishery
we know in Montana.

Isn't it a plain and simple fact that
when wild trout water becomes more ac-
cessible to the general public, the sport for
everyone suffers? Isn't it true that when
floaters have access to big fish we waders
can’t reach during carly season’s high wa-
ter, the trout become more vulnerable to

meat fishermen? Those are hardly “elitist”
concerns as you would describe them in
your editorial,

Wirness the Madison River. Thar river
was closed for several years to give it a rest
from floaters. A vigorously enforced catch-
and-release program has begun to restore
the Madison and Yellowstone Rivers, but
Mother Nature can never be supplanted by
any restoration program.

Witness the decline of the Bighorn
River. That river was recently opened to
the floaters you defend. Professional
guides, who insist that their clients release
fish, acknowledge there is already a decline
in the size of fish being caprured. Fishing
pressure, coupled with this year's unfor-
tunate Bighorn fish kill, may result in a
further decline in the quality of fishing
there.

Isn't it better, and less costly, to pre-

serve wild trout habitats befure restoration
becomes necessary? When are we going to
learn that simple fact? Why do we anglers
always have to settle for less when there
are so many examples of what can happen
with unenlightened management of trout
fisheries.

Your cditorial scems to confuse public
water conservation with a fundamental
American right to hold property.

For instance, how will the court’s deci-
sion apply to the three miles of Montana
river 1 fish every year? The rancher owns
both banks and pays taxes on the river
bottom. He regulates the fishing to “flies -
only” and all rainbows under 20 inches !
must be released. It is the type of fragile
watcer that could easily be destroyed in just
one scason by unprincipled floaters. Is it
“the American way of doing things,” as
you insist, to permit floaters unbridled ac-
cess to such fishing? |

I hope that the Montana Department of |
Environmental Protection moves forward;
with a progressive form of tax incentives .
to prevent open land from falling into the
hands of developers, private or govern-.
mental. That process, coupled with a fur-
ther vigorous application of catch-and-
release on all wild trout water will be the
only method to preserve wild trout fishing -
for future generations.

The issue is not dead. There is a Sage
Brush rebellion going on in Montana. |
hope the court’s decision is reversed and
have no reason to celebrate with you your
compliance with the special interests who
have pushed “The Right to Float and
- A

Fish.” I can only hold them in contempt
of a basic sporting ethic: Respect land-
owner's rights.

ERWIN S. EDELMAN

Cornwall, Conn.

Regulatory powers belong to both state and
Sederal governments. Catch-and-release fisheries
management is conducted by the states (and the
Seds in Yelluwstone Park ) under regulatory pou-
ers. Fisheries management is a function of the
state (and fedeval) wildlife agencies and has
nothing to do with the constitutional rights
questions dealt with by the Montuna court. The
Montana decision did deal directly with private
property rights versus public access rights. And
only a constitutional convention in Montana,
not the Montana legislature, can change 1he
court decision.

JoHN RANDOLPH, EDITOR

EEWM MAY (qe5
Tight Lines...

rather than pushing in one direction only.
Meanwhile, let's get with the program.

I don’t intend to burn candles at night or

g0 back to the horse and buggy.

Jim JONES

Anaheim, Calif.

Whose Rights? -7!“

I was pleased to note the rebuttal pre-
sented by D.Y. Barrer of Rockville, Mary-
land to your December 1984 editorial. As
an out-of-state visitor to our trout
streams, he has made a better assessment
of the effects of the Montana supreme
court ruling to open all trout streams for
recreational use than have many natives.

Perhaps the court’s decision was meant
to force the state legislature into action
and we had better hope that it does see fic
to do so. It is now common talk in coffee
shops and tackle shops that “such and so
of a landowner will not be able to keep me
out now!” This atritude exists even in
cases where the landowner interest is
purely an effort to protect the resources
that fly fishermen cherish.

An aspect of this decision that no one
has addressed is how cartlemen will con-
trol livestock on landholdings crossing
creek and river botroms where the erection
of barricades or fences, which is now for-

bidden, would interfere with whatever -

boats the so called recreationists want to
put up or down that same stream? Who
will pay for the special devices needed? It

» appears to this writer that all of us who

use and enjoy wildlife and fishing are fail-
ing to see the contribution made by private
landowners to these resources. Like Barrer,
I'am far from jubilant. All sportsmen bet-
ter think this matter through carefully
and support legislative efforts to overrurn
this decision. '

ART AYLESWORTH

Ronan, Montana

The “legislative efforts” you refer to are of no
legal significance in this case. Since this is a

| constitutional issue, the state legislature can do

nothing to affect @ change. Only a state consti-

tutional congress bas the legal power to amend

the state constitution. THE EDITORS
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,'Eo the Senate Judiciary Committee, Montana Legislature, Helena, Mi.

- _
I ar Byron Grosfield from Big Timber, Mt. ZFor 50 years I lived

on ranches. The following 25 have been spent in a swall town of about
W—"f———————
170C population.) I've fished and hunted all my life and have canoed

(/aoout 75 miles of the Yellowstone, 165 miles of the Yissouri (in NMontana) j

/
and paddled the headwaters of the Mississippi as well as a lake in Canada./f

/
Because of these contacts and experiences I feel that I am well /////

qualified to talk about the difference of opinions between the land

owner and the recregtionist alike.

X e

~— I e —_—

S

To date serious problems have been few and far between. However, if

House Bill 265 is passed at its present reading, the ensuing complica-
tions will result in distrust, lack of cooperation, plus needless expense

for both concerned parties.

\

If the bill is passed as it now stands, it will set a dangerous

precedent--a orecedent that can 1nh1b1t or Drohlblt the freedom of 01t1—

ZeifoiEfZEEEEE;J»Tnere is no dOubt but thaT tne rlghts of today's land )

owners would not be questioned if the Indians' rights to the bed of the

Big HOrn River had not been taken from them.

e PO _ e ©

I support House Bill 265 if amended by Senabe Bills 418, 421, and

v 224, Pailing this, I heartilyfendorse killing this same bill in oxrder
that a greater number of peonle in the State of Montana can become more
informed and knowledgeable by the next legislative sesgion., It is of the
utmost importance that a bill with such far-reaching conseguences re-
ceive thoughtful and deliberate consideration. e need a bill that is

» palatable for the land owner and also reasonable for the recreationist.
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March 7, 1985 SENATE JUDICIARY COMMITTEE

EXHIBI
Senator Joe Mazurek T NO.
Chairman DATE 0f g

‘enate Judiciary Committee Bl
State Capitol U No%

Helena, Montana 59620
Re: House Bill 265
Dear Chairman:

Back in the 70's a House Bi11 which stated "Stand in the middle of a stream and as
far as the eye can see shall be open to public recreation" met a hard and fast defeat.
H.B. 265 is but another attempt to accomplish the same results. The first step to
obtain free and uncontrolled use of private property. I have heard a significant
number of recreationists state; "We will go after the wildlife next," "Get as much
as we can this time, the rest will follow," '"We want unrestricted hunting too," etc.
etc. If successful, God help the rancher-farmer.

H.B. 265 will open a Montana playground, not only to resident, it gives the key to our
land to well over 200 million U. S. residents to indulge in free, unrestricted and un-
limited water related recreation. Thousands of miles of additional rivers, creeks,
trickles of water and even dry stream beds and thousands of miles of private property
land corridors will become as public as a Chicago city street resulting in a multitude
of landowner problems.

Most disheartening is the taking of private property from one and giving its use to
another without due process and copensation, "a shocking reality."

- Landowners will lose the right to control land he owns and the right to protect the

stream, bank and corridor resource.

Taking will result in an overall loss of land value estimated by many to amount to
between ten and fifty per cent and amounting to millions and quite possibly hundreds

of millions of dollars of tax value property. "Streamside property is the most valuable"
A severe blow to an already depressed agriculture economy.

Loss of land value will severely restrict, and possibly preclude, the ability of the
farmer-rancher to obtain operating capitol loans. Will tax rolls reflect this deprec-
iation of land value? Landowners will surely be entitled to and rightfully request

a reduction of land taxes, another blow to our egonomy.

Streamside property now considered to be very valuable, will become a 1iability.
What incentive will remain to own land that has become a detriment? All at a time
when Montana searches desperately for revenue.

H.B. 265 in essence implies that landowners do not have the ability to manage and
control and proposes to turn management over to the Department of Fish, Wildlife

and Parks. Some landowners apparently agree and they should do so. The Department
have for some time been soliciting landowners to participate in such a program
currently in effect and I suggest those who desire this program contact the Department
for voluntary turn over for public use. Try it on a two year trial basis. They don't
need H.B. 265. Let those of us who have been gaurdians of the resource remain in
control. We don't need H.B. 265 either.

The general public currently have free use of well over 30 million acres of public

land and its waters. (well over 1/3 of Montana) H.B. 265 expands this decision to

include thousands of miles of stream beds, banks and endless corridors through private
property. A trickle of water a foot wide, running for ten miles through a ranch and

choked with brush a half mile wide, even to the point of making the water inaccessible,
will become a one half mile wide corridor for hunting birds, waterfoul, gophers and
possibly Big game in addition to dragging a boat and providing access to a neighbors -
property or public lands. The brush that chokes a creek is a definite barrier as long

as the creek or its bed 1is wide enough to put your foot in.

Free access sounds beautiful to some urban dwellers who have always wanted to fish
that creek on Joe's place; the problem is that it also sounds good to California and
like state residents where the resource was depleted years ago and the vast majority
of inland (what Tittle is left) is of planted fish. When the resident heads for

his favorite hole on Joe's place there could well be several hundred ahead of him.

If one thousand people decide to invade Joe's property for fishing, hunting or making
mud balls. Men, women, children, cats and dogs, there is no protection for Joe who
has lost control except for paying taxes and liability.
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How long will it be before trout fingerlings that had a sanctuary on Joe's pm

e replaced by planted trout? I had a taste of planted streams during occasional
visits to a construction job in California years ago. "Quite a comedy" No fish and
the streams were jammed, the Department of Fish and Game under public pressure would
plant streams, trucks would be followed to planting sites and dump fish in while a
horde of adults and children were filling their sacks, a simple act with artificially
fed trout. Two days later no fish. Will that be our tomorrow? Is Montana being
taken over by Trout Unlimited, Audubon and recreationists from states where the
resources were exploited to near elimination years ago?

Where will funding come from to implement the enormous additional burden placed on

the Department of Fish, Wildlife and Parks and law enforcement agencies to enforce
tresspass laws, to answer calls for help from landowners, to file charges, to plant
hatchery trout, to build and operate hatcheries, to expand administrative personnel

and office buildings, to employ additional wardens? The number of Game wardens are
severely limited at this time and I have heard several complain of being severely
restricted on time and mileage allowance. The resident of course will be faced with
reduced 1imits, higher license fees (strongly opposed) possible drawings, etc. Remember
all water related play and recreation (except fishing and hunting) is free, no license
required, no identification and only a slight penalty, if any, for trespass.

There is Tittle in the 1iability section to feel secure about. [ have witnessed law-
suits where misconduct and negligence was successfully claimed because the owner of
equipment, material or an excavation should have known that a child may be tempted to
play on the equipment etc. and should have properly precluded entry to the area. If
you are required to leave a tractor near a stream corridor or in it because of a break-
down and a child climbs on it and gets hurt or a child goes to pet a calf, or other
-animal, and is maimed or kiiled by the mother of such, you may well be liable and the
recreationist could easily wind up becoming owner of your land. You may be required

to fence around the corridor.

If the state wants our land for public use, let the state use due process, let the
state supply landowner 1iability insurance to protect the landowner from the recrea-
tionist who will be using camp fires that could easily burn you out. .
If the Supreme Court decision is ambiguous let them clarify it. It is their decision ﬁ'*‘%
We can live with it until clarified, why can't the recreationist? Ask yourself why
would the recreationist and the Coalition work so hard to get H.B. 265 passed if there
wasn't enormous gain in it for them?

During the Coalition's lawsuit they were often quoted as stating they only wanted use
of floatable streams, how quickly desires change. On or about January 26, 1985,

Jerry Manley, President and Tom Bugni, Vice President and Secretary Treasurer of the
Coalition for Stream Access sent out a letter threatening that if Big Game hunting

is deleted from H.B. 265 the Coalition would have the bill killed. The March 1, 1985
issue of the Billings Gazette states the group have reconsidered its threat and quotes
Tom Bugni; "We would not go so far as to kill the bill because of that issue" "We

feel we have got too much to lose " unquote. That ladies and gentlemen proves our s
case that H.B. 265 gives away far more than the Supreme Court decision. i%
(; Ralph Holman, landowner, rancher

MclLeod, Montana
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We oppose HB245 for the following reasons:

The landowner will no longer have control of his land which has
been taken without compensation. He will still have to pay
taxes on the stream beds.

He cannot police his property. He, for the most part, has Kept
his land free of garbage and has been concerned for the beauty
of the land. No other help is evident for patrcling streams.

HB245 goes far beyond the Supreme Court ruling which allows
public access to navigable streams. It was not intended to
allow public use of small, fragile streams.

1 passed, thiz bill will make it necessary for landowners to
fence the stream banks to indicate to the public the high water
marks.

14 the state would condemn this land, then the landowner would
be given something for his land and also relieved of
responsibility and taxes on it. As the bill reads, the land
will be taken from him by force.

Jean Parsons
Rupert Parsons

Box 83
Cascade, MT 359421
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TESTIMONY before the Senate Judiciary Committee, agrm%‘g*ﬁ's'lés
1985, Helena, Montana, by Lorents Grosfleld, cattle rancher
from Big Timber, Hontana.

o st W

Mr. Chairman, Members of the Committee:

1 appear here today in oppolition to HB 245 primarily
because I believe that it is not a recreational acce:zs bill,
but a land reform bill. An attempt has been made in this
bill to greatly expand two specific Montana Supreme Court
decisions involving two spacif!c fact scenarios’ on two specx—
fic stream segmei.ts. : i

On the afternoon of Decembar‘7, 1984, in a presentation
on the stream access issue to the Water Forum held here
in Helena primaril for the b._gfzt of incomlng leglslators,'

fic facts.” - : RN f

In HB 265, we see reference to all-terrain vehicles, big
game hunting, other hunting, duck blinds and other permanent
structures, overnight camping, a&and non-water related Pleasure
activities. While these activities may be addressed differ-—
ently on Class 1 and Class 2 waters, 1 submit to you that
none of them were in the "context of the specific facts"
of either of the cases. — o

In HB 265, we see reference to required means of portage,
easements that are to be donated and constructed at the
expense of landowners, as required by Conservation Dist-
ricts. This is completely out 'of the "context of the speci-
fic facts" of the cases. The Court. said the public could
portage around barriers "in the least intrusive manner pos-
sible, avoiding damage to the adjacent owner’s property’
and his rights". That is substantially different from saying
that la-downers must provide and pay for portage means!}

One wonders how requiring a landowner to provide portage
means at .his own expense can be cumpatible with a "least
intrusive manner", especially one that "avoids damage to
the adjacent owner’s proparty”—:—;is not a man’s pocketbook,
property? ”

YN N S

In HB 265,.0n page 2, lines 9-18, we see Class 1 waters
defined as including waters that are capable of supporting
commercial activities as defined by "published judicial
opinion" or "within'the meaning. of the federal navigability
test". Which federal navigability test, the test for title
or the test for commerce? The test for commerce has been
used in the federal Clean Water Act to involve all waters
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o+ the United States for purposes of contr0111ng pollution.
This has been supported by "published judicial opinion".

I have a list of 1304 streams in Montana east of the Con-
t:nental Divide that me=t this criterion for purposes of
Army Corps of Engineers Jjurisdiction for purposes of com-
merce’ One wonders what the point is of defining Class
ﬁtraams——— are there any? I submit that it would be a
.The Court repeatedly talked about waters. "capa-
of recreational use®, Obviously the Justices felt there

a third class of waters not so capable. At any rate,
v were only talking about ,two specific stream segments
't did meet the test of being "capable of recreational
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Judge Haswell said, "Don’t overanalyze the cases out of
the context of the specific facts." Why should the Legisla-’
ture go substantially beyond the Court in deteriorating
the rights of property owners along streams, as it 1. being
asked to do in HB 2657 '
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TESTIMONY before the House Judiciary Committee, January
22, 1985, Helena, Montana, by Lorents Grosfield, cattle -
rancher from Big Timber, Montana. '

STHREAM AaCCESS———

A Landowners Viewpoint

Last hunting season, we hosted 863 hunters on_our
ranch. This number was approximately an average represent-
ation of the -nnual number of hunters we have haosted on
our ranch over the last ten years. In addition we have
hosted well over one hundred days annually for other recre-
ational uses such as fishing, hiking, picn‘cing, and camping,
not to mention several hundred days of horseback riding.

"In other words, over the past ten years, we have hosted

well over 10,000 total recreation days on our ranch, NONE

of whi. h were charged for. On the contrary, if anything,

I have donated a tremendous amount of time and energy (not
to mention money) toward the recreating public—-—-—- consider
that if each recreation day demands only 35 minutes of my
time, I have donated over 50,000 minutes or B33 hours or

104 working days or nearly one-half of an average working
year to the recreating public (and let me tell you, I rarely
get off with only 5 minutes by‘the time I’ve explained where
to go, where not to go, where the deer are, where the other
hunters are, where the "big ones" are, where the cattle

are, and so on). In fact when you think about it, what

I’ve done, and what most ranchers do, is to subsidize the
recreating public to the extent of the time and exp:c .se

it takes me to accomodate that public.

-

I don’t remember any year when 1 was so glad that hunt-
ing season was finally over. Not that we had so many mare
problems than usual or that there. were so many more hunters
than usual. 1 suppose that like most people, I become
more conscious of my time as I get older and realize that
I have less and less of it left, and one aof the questions
I have to ask myself is "Do I really want to continue to
donate the tremendous amounts of time that it takes to ac-
comodate to a hunting season?" This seems especially perti-
nent in light of the kind of thanks that I get as an agricul-
tural landowner from my state’s government .n the form of
'things such as the stream access court decisions, based
as they were on the Montana Department of Fish, Wildlife,
and Park’s proposal to grant the public an easement for
recreational use of all the state’s waters (since our cons-
titution says that all waters belong to the state for the -l

beneficial use of its people). SENATE JUDICIARY COMMITTE
' EXHIBIT NO.___5.3
DATE_ 0 3-08-85
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The point is that now some recreational users would
have you believe that unless they are guaranteed the full
extent of the easement granted .them by the court, they have .
nothing. This i. simply not true. It is essential to re-—
member that, statewide, recreational access is widely avail-—
able on private land when asked for—-—- the important ingre-
dient is the asking or otherwise neqgotiating for access
permission. To the landowner this is an essential private
property right that is vital to efficient management. To
the recreational user it is a matter of common courtesy
as well as, in many cases, of law. 0+ course there are
those social reformers who feel they should not have to
get permission to use private property. Some even believe
there shouldn’t be any private property and I won’t even
pretend to try to satisfy them. But, although there are
exceptions, most people respect private property and appre-
ciate ai..d enjoy the privilege to use it, and they are care-
ful. And every year I get letters of thanks from all over
Montana and many other states-—-- this year one hunter wrote,
"I just wanted you tr know how much I appreciated being
able to hunt this year on your property. Your hospitality
makes me glad I live in Montana." That represents a sub-
stantially different attitude from the one that my state’s
government has been takxng. ,

Are landowners corncerned about the stream access court

decisions? You bet they are. Landowners across the state
are deeply concerned about the kind of politics that these
stream access decisions represent-—— the kind of policics
that seeks to confiscate private property. They’'re can-
cerned about the increased expenses, worries, and liability
exposure that thev face because of being forced to accamo-
date to uncontrolled recreational use of portions of their
lands. ' And they’re worried about those who will take advan-—
tage of these decisions for their own purposes. -

For example, in counties all over Montana, there are
farms and ranches that were settled some generations ado,
and the farmsteads—-—-- buildings, corrals, etc.-—-—- were built
near the water and the protection from the elements that
is provided by riparian ecosystems. Along some rivers and
streams, many of these ranching families are now exposed
to duck hunters who float down these streams and blast away,
without regard, in many cases, .to their proximity to farm-
steads or farmin, or ranching active worksites. Granted,
in many cases these hunters are not purposefully shooting
in the vicinity of these circumstances——-— because of the
nature of the ripartan environment, it is often difficult
to see out from the stream area well enough to determine
such circumstances, and not having had to secure permission
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to be on these portions of private land a hunter wouldn™t-
necessarily know when he was near a farmstead. But the
point is that there now is apparently nothing the 1z dow ar
can do to control these situations. Some county attorneys
have even gone so far as to tell landowners faced with this,
kind of predicament that there’s nothing they can do, -not
even if the hunters send their dogs beyond the high water
mark to retrieve game. Picture yourself out in your corrals
early some cold morning doing some chore when suddenly you
are confronted with a deafening "Blam, blam, .lam" that
shatters the morniig——— would you be pleased with that situa-
tion? This landowner shudders to think of having to put

up with such a problem-—- I°m sorry to say that I°m glad

we don’t have any ducks' : ’ : '

From a landowner®s perspective, the primary issue
here i's not one of recreational opportunity but of private
property and the confiscation of private property rights.
Now some people will try to tell you that there has been
no confiscation of rights because landowners have never
had these rights to begin with—-—-- that is simply not true. ?
Not only have landowners actively controlled access on stream
portions of their property for generations, but the public
has recognized, respected, and abided by the exercise of
that control; in other words, historically there certaxnly
has been a right, a w1dely recognizec¢ right.

At the base of the access to private lands issue is

the distinction between "right" and "privilege", that is,

should recreational access on private land be a "right"?

And is it in the best interests of landowner—-sportsmen rela-

tions, 2f protection of riparian ecosystems, and of the

agricultural economy, that the public should be able go

as it pleases upon private land and do what it pleases re-—

gardless of the interests of the landowner? Should the
Department of Fish, Wildlife, and Parks caontinue to practice
the politics of confrontation and side with forced access
interests in pursuing access as a matter of public right
as it did in the stream access cases? Or should it rather ;
pursue access as a matter of privilege as has recently been %
exemplified by their "ASK FIRST to hunt and fish on private
land" bumper stickers. Landowners across Montana see the
latter effort as a giant step in the right direction. Part
.o0f the question should concern whether it is even nec ssa: /
or consistent with our Montana heritage to pursue access
as a matter of right in a sparsely populated state as large
as Montanma when nearly 407 of the land in our state is
alreaﬂy publically owned. We already have, by far, one
of the h1ghest per capita ratios of public land to popu-
lation.

- -
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I said the primary aspect of the stream access issue
is private property rights. Another aspect extremely im-
portant to agriculture involves water rights. In light
of the use of the public trust doctrine in the recent Mono
Lake case in California where long-established water rights

‘were lost in the name of improvement of a riparian ecosystem,

the judicial introduction of the public trust doctrine in
Montana in the stream access cases serves as a precedent

that might be used to Jeopardlze our entire approprlatlon
water rights system. In fact, some lawyers are recommending
that very thing--- even the Assistant Dean of our University
of Montana Law School recognizes this as, at th= very least,. .
a real poss1b111ty. o . . .

And then we come to the recreational aspect, which,
practically speaking, is really a resource management as- -
pect. 'The bottom line question here that the Legislature
should concern itself with goes something like this: "Of.
the total stream mileage in Montana, under what conditions
and during which seasons should what stretches of which
streams be available to the public for what forms of recre-
ation and other u:=2s, and who should control 1t?" Now that
may sound like a mouthful, but each segment is very important
when you consider the extreme broadness of these court de-
cisions. For example, consider the duck hunting referred
to above, including the use of dogs; consider the use of
three~-wheelers which is just beginning in popularity as
a recreational vehicle (if you'll stop "y any three-wheeler
dealer, you’ll note that the entire incustry is engaged
in an advertising -campaign promoting the use of three—-wheel -
ers on and along waterways———- these companies are not stu-
pid—-—— they’re nat spending their advertising dollars on
something they think won’. sell); consider the many conflicts
that will arise between the various recreational users (for

"example, che Director of the Department of Fish, Wildlife,

and Farks has stated that there have already been instances
of bank fishermen throwing rocks at floating fishermen on

the Madison River——-— 1nject, if you will a three—-wheeler

into that situation); consider the potential effects on

some of the more fragile fisheries or ecosystems. The real
question here is "Who is going to control it?" The point

1s that the extreme broadness of these court decisions simply
must be trimmed down. :

Most landowners are realist enough to know that they
are never going to recover some of what’s been lost by virtue

‘0of these court decisions. For example, they are just going

te have to absorb the resulting property devaluation that
goes along with the granting of any easment on property.
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increasing public recreational demands, especially involving 7 ,

water—-based recreation. They 'accept that the public does
have some constitutional righté to the recreational use

of water. But landowners are not about to just lie down

and die and accept without gquestion the extreme broadness

of what’s been lost here. Those recreational users who

may well have had legitimate problems and were seeking forced
access in two very specific sets of circumstances an two

‘"specific stream segments would do well to admit that they

got far more than they ever expected. And in the spirit

of attempting to improve landowner-sportsmen relations in
general while rem-mbering that they (floaters and fishermen)
are not the only recreational users that these court deci-
sions have opened Montana streams up to, these people should
be working with the landowner community and th- Department

of Fish, Wildlife, -nd Parks to try to effectively deal

with some of the unacceptable problems, both present and
future, that these decisions have perpetrated upon land-
owners, and upon the riparian resource.

~ One other item of significant interest serves to 1llus-
trate the intensity of concern over this issue by landown-—-
ers., Last August, a two—-week protest closure of private
land was organized in Sweet Grass County, the protest being
against the effec.s of the stream access court decisions
on landowners. The organizers decided at the outset that
if they couldn’t get at least 350-607 of the total landowners
in the county to participate, they would not proceed with
the closure. Much to their surprise after they had approach-
ed nearly all rural landowners in the county, they found
that they had over a 99%Z participation and agreement.. This
means that Republicans, Democrats, Independents, and non-
politically active, as well as farmers, ranchers, cabin
owners, hobby farmers, cattlemen, sheepmen, and so on——-
a broad spectrum of society-—~- all felt strongly enough
about this issue that thc.y agreed to participate in an active
protest demonstration. This is especially powerful when
you consider that most of these people had probably never
before participated in an active protest agreement that
actually required them to take overt action, namely to deny
access for two weeks .o all comers, and to explain why.

It remains the Legislature’s responsibility to legis-
late, and to address this issue fairly and decisively, con-
sistent with our constitution and laws. I submit that this
can be done while respecting the rights of BOTH landowners
and recreatiocnal users.
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Common sense tells me that the implications of the Montana Supreme Court stream

access decisions are far-reaching and go well beyond recreational stream access. .
Evidently for the first time in Montana history, our Court has recognized Qhat is
called the ''publiec trust doctrine’’. Until the past few months, most Montanans hadn't
even heard of the public trust doctrine and nowxgll of a sudden we find ourselves
sadiled with it. Although it is . :cognized as a legal mandate, it is not the result
of any act f the Legislature even though the Montanm Constituttion says, '"The legis-
lative power is vested in a legislature consisting of a senate and a house of repre-
sentatives," Our Constitution furthe- states, '"The power of the government of this
state is divided into three distinct branches--- legislative, executive, and judicial.
No person or persons charged with the exercise of power properly belonging to one
branch shall exercise any power properly belonging to either of the others....'" Com-
mon sense tells me that a reasonable question to ask is, "Shouldn't the Legislature
have some say in this matter?" We are talking about something that could well deter- -
mine the direction that Montana law and litigation will take from how on, one that
may bhe quite different from'directions~thé Legislature has used in the past. And

5ot just on recreational issues--= once the'puhiic trust doctrine is recognized im a
state, as I understand “*. it can apply to all water issues, and some even advocate
that it be used beyond water issues: on any natural resource or environment issue.

For exampléw John E. Thorson, in a paper presented to the Montana"Select'Water Mar-"
veting Committee recently, -~tates: "Historically, the.doctrine has been applled to
orotect public ﬁsés and access to and upom navigable waters.... These roots ...
should not mislead»policjmakerSfas to how the essential purpose of the principle

may be applied in contemporary situations;....to other natural resources."  What
"OTHZR NATURAL RESOURCES"? I've heard ranchers worry that if the‘Supreme\Cdurf’can
say that since the state owns the water, the public therefore has the right to fol-
low the paths that the water takes, it can use the same logic to say that since the -
state owns the wildlife, the public therefore has the right to follow the paths’

that the wildlife takes. Is this the kind of application of the public‘trust doc-

trine that this advocate is referring to?

The origins~of the public trust doctrine somehow predate our Montana Constitu-
ticn. Therefore it can.be\and‘has*been used to justify decisions that would proba-
Plv not be possible'undér thé Constitution alone--~ it almost looks: as if it is a
tool to be used to achieve a desired result that iz otherwise unconstitutional.

The real point that I am trying to make here is that this issue is much too important
N 1 :
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and far-reaching to be instituted in Montana in sv-h a manner. The question
adopting the public trust doctrine-in Montana: needs the understanding, participa- %i

tisn, and scrutiny of the peoprle through the legislative process. Let me give you.
just a couple of examples of the kinds of things that can be done with this doc-

trine and I think you'll agree.

-
W
&

irst, by using the public trust doctrine, the Montana stream access decisions
eprive landowners of the »nhility 1o control who uses portions of their lands, namely
all those portions within the ordimary high water marks of any surfiace waters and %
those portiong outside the ordinary high water mark adjacent to any barrier in the
water. Never mind that traditionally landowners have exercised these rights and

that the public has abided by that exercise., Never mind that many properties (such

as retirement homes along streams) have been paid dearly for precisely because of g g
these rights. Never mind the taxes, the patents, or the investments.'. ‘I“"sz very

hard for the laymam to understand the Court's statement that there has not been am :
uncorstitutional "“taking'' when the: justification for the taking lies in a Fioctrine %

whichk is not evem spe”led out in the constitution, much less by the Legislature. *

"ma most “istinctive thing about private property that distinguishes it from public‘%
vrorerty is the right to exclude otherss Without this right, roperty can hardly:

ce called '"private' in ¢ y traditional senses. It is this rightt and the opportunity

to achieve it that is the basis of an individualist society. Realizing the resultant
~hallenges is the incentive that makes free enterprise work, and it is one of the g
most important attributes that has made this country perhaps the best country om earth

in which to live. If the public trustt doctrine is used as a tool to assist the

continuation of a free individualistic society that i=m one thing, but if it is used
as an instrument of sncial change, an instrument that would deprive individuals of
their rights in favor of some centralized social values;, then that is quite 'éhother ?
thing. The same author quoted above, John Thorson, wrote further that '"In,both recent
(Montana stream access) decisions, the Court has carefully and explicitly £>01nted out ?
that ite recognition of the public: trust doctrine does not thereby grant pubhc access
over private property to reach state-owned waters .sed for recreational purposes.

THIS PCSITICN RUNS COUNTER TO THE GENERAL TREND OF PUBLIC TRUST CASES TO ALLOW SUCH

tr scared to death at the prospoct of such a radical departure from traditional

XEASONABLE ACCESS.' (EMPHASIS ADDED.) Can you expect me as a property owner not to g
constitutional values? %

The second e.xample of what can be done with the public trust doctrine is that it

can be used to invalidate prior water rights. One of the places this has been done
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is in California just last year whem the California Supreme Courflidetlrmined—in the

Mono Lake case that '"the public trust doctrine applies: to constrain ... the extraction

of water that destroys nawigation and other public interests," including scenic beauty
and recreational and ecological valuess This wasn't just the case: of some rancher
losing a water right.: Thiss was a 1940 water right held by the city of Los Angeles
for domestic purposes in which the city over the years had invested millions of dol-
lars and come to depend on for z source of municipal water. The reason for the law~
suit was 'ssentially to attempt to guaranteeVA minimum instream flow in a basim that,
from an environmental viewpoint, was over-appropriated, in order to protect and per-
petuate riparian habitat for birds . nd other wildlife. I submit to you that if the
public trust doctrine can be used to divesﬁfa:city of prior rights for drinking water,
then rural agricunturam.water'rightS‘aré tenuous indeed, Unless the Legislature gets
a2 handle on this, can you tell me that the same tactic won't be used in Montama,
especially in fully- or aver;appropriated{streamaﬁ» Margery H. Brown, the Associate
Dean of the University of Montana Law Schgol, recently wrote a paper for the Montana“
Select Water Marketing Committee entitled "... The Doctrine Is Out There Awaiting
Recognition." In it she says, "It is clear that ... the Montana Supreme Court (in the
stream access cases) has set the stage fof toth 1egislative>delihnrationé:and addi-
tional ‘judicial decisi~ns on ... taking the public trust into account in the planning
and allocation of water resources, and reconsidering allocation decisionm on the
vasis of their effect on the public trust." "RECONSIDERING!" What is she advocating
when she uses the word' 'r~considering"? Jotin Thorsom uses the same word in his paper
when he says, '"Water rights ... can and should be reconsidered on a puinc:inﬁerest

basis.” Further he saya, "The state asm public trustee, has a continuing duty to pro-

tect the people's common heritage of streams: and lakes through continuing administra-
tion of the trust--- INCLUDING POSSIBLE REVOCATION OF EXISTING RIGHTS WITHOUT COMPEN-
SATICN." (EMPHASIS ADDED.) Is this whatt we agricultural property owners:ianontana

have~tb look forward to? Is this the legacy that our Montana Legislature ies going to
leave for our childrenf )

Left unchecked, a grant of public access to private property along streams is
likely only the beginning of public trust:dbctriné application in Montana. I SUBMIT
TO YCU THAT THIS SHOULD BE THE BUSINESS OF THE LEGI LATURE, AND NOT OF THE COURTS.

It is up to the Legislature to determine the policiesm that will decide the directions:
and quality of our heritaggz Are you ready to condone such a radical departure from

traditional respect and constitutional support for private property rights?
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A I am‘ one of thosé 1Ahdoxmérs whowas very active in the interim and attended g

most of the interim subcamittee meetings as well as a number of other meetings on 3

the issue. I congradulate the subcamittee and its staff on an excellent research
and drafting effort as well as on making themselves.very. available to the public
during the interim. The result, HB 16, is Vvell—'thought;out , well-drafted, simple

and straightforward, and deals with nearly all the important aspects of the issue.

Although it may need some amendments, it is an éxceilent ei’:fort and starting point.f

I don't think anyone can deny that landowmers across Montana have lost a great%

deal in the Supreme Court stream access decisions, _décisions shich dramatically

expanded the detérminations of two specific cases on two spécific stream segments
to cover all Montana landowners. It's hard to éi:l‘g,me that these decisions were nr‘w ; g
policy detemminations—- policy that affects allMontaQn‘a. It needs to be noted

that in the past it has. been the responsibility of the Legislature and not of the

courts to determmine state policy.

At any rate, considering what course the Legislature should now take on the g
stream access issue, it should be helpful to keep 'éonscious of the question 'How
much of the Supreme Court decision should be codified and why‘,. and is there any g

good reason to codify things that go further than the decisions go with regard: v g

expanding the rights of the public over the rights o_f landownsrs?'' This is reaily

the bottom line of the issue before you this session.

Personally, I maintain there is no essential reason to codify the more extre

areas of the Supreme Court decisions—- they are présently the low anyway and COQ%
cation would be largely superfluous besides which the final ‘language worked out in

the legislative process would likely not be any simpler or easier to understand ﬂ'
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issue.

How do the three bills compare as far as cédifyihg the decisions, or going beyvond
codifying? In general, 1B 16 codifies only the'most'basié ingredients and languaze.
HB 265 codifies virtually all the decision andfgoés much furtﬁer than the Court in
same areas. !B 275 attempts to "fix'' HB 2G5 fron a property rlghts and resource
quality viewpoint, but stlll voes farther than the- d001sions in some areas. A hill
drafting request by Rep. Orval Ellison would codify only the bare essentials, less
than HB 16, although it goes much further than HB 16 in scme areas towards meeting
the needs of recreational users and the resourcé itself; I woﬁld like to cocmpare scre

specific areas by subject matter and point out some problem areas.

1. WHAT WATERS ARE AVAILABLE FOR PUBLIC USE° The problem with "classes'' of

waters 1s in determining which class a stream flts

IB 16 solves this question by essentially saying that all floatable waters arc

available to the public for that use, and most other uses are dependent on \hc owms

the streambed and whether pemission is granted.
IIB 265 solves it by defining Class 1 water so brOadly'that it includes virtually
all waters capable of recrcation such that the public can essentlallv use most all

waters for most everything. (I submit that very. few wmters caqu]e of recreation:’

Y . ~ N
use would not be "capable of supporting comercial activity' in the form of zuicod

or outfitted use. Note that the language does not say "have beén used for''-— it
says "are capable of'.) |

ID3 275 injects a class of waters where the ;andowher retains control in orcir
to protect the resource. The concept of protecting thelreéourre and maintaining
private control on smaller streams is laudable dnd I supvort it, but the metltnd here

proposed is canplex and curbersome.



SENATE JUDICIARY COMMI‘TTEE
EXHIBIT Np. %

- DATE 03 _
3 -

BUN_LB. g ]

Rep. Ellison's draft solves it much like I3 16. except that all waters arc ‘i’

available to the public for both floating and fishing and uses incidental theicto.

Other uses would depend on ownership and permission.

It might be helpful to note that Professor Stone, in his amicus brief to the

Court, recamended that the court consider those waters capable of "é;ignifican’t b
‘ W

and substantial' use by the publie.
2. PORTAGE AND BATRIERS .
All the bills define barriers is such broad terms that they may include such .

things as long stretches of shallow waters or of rapids, as well as deep holes.

Consider a stream running bank full during high water that's high enough so as not

to be wadeable-— Is a portage '"buffer zone'" easement above . the high water mark

[ Teaeed

for the length of the stream (on both sides) established?
RPep. Ellison's draft leaves it up to the Supreme Court language which is -

simple and straightforward: 'portage around barriers in the water in the least

intrusive manner possible'. This is the law now. Vhy codify it?

. o
3. PORTAGE ROUTES o
IB 16 says only '"in the least intrusive manner'. ' i

HB 265 and 275 go nuch further and include provision for conservation distri. o
supervisors to require a specific route at the landowner's expense (or public cor-
pense in the case of natural barriers). Aside from the problems that I have wivh

this as a conservation district supervisor, this goes substantially bevend the

Supreme Court decisions which say that the public can portage—-— they co ot siv

that a landowner must provide (donate) a means and route of portage.

4. MANAGEIINT

IB 16 doesn't really address management. One would assume that it is up to

‘eithar +he nuhlice or nrivoate landowner. as the case may be.
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determining and requiring where and how a means'of portage bé established.

I 275 uses that same idea plus it gives the Dépt. of Natural Fesources
~some rule-making authority for distinguishing between Classes of waters. This
would be administrated and somehow, presumably,’adjudicated‘by,conservation
districts,

Pep. Fllison's draft gives the Dept. of Fish, Wildlife, and Parks sane author--

ity wherever the resource is threatened from overuse.

5. LIABILITY

IB 16 relieves the landowner of liability if he doesn't ¢harge for recreationa
use. Liability to a Zfloater where the landowmer charges for, say, huntino or
some other use, is unclear.

IB 2G5 and 275 contain the same provision that relieves landb“ners of Tiahiliiy
and supervisors of liability from the recreational user (Eum'noﬁ from the londowner).

Rep. Ellison's draft relieves the landowner from liabiiity in any case {oxoer

where willful or wanton misconduct can be shown--- all drafts have this lanouase).

G. DPRESCRIPTIVE TASTAMIINT

I3 16 and Rep. Bllison's draft both provide that a prescriptive easomont cov s
be acquired through recreational use of Nand or wator",

ID 2G5 and 275 both say only that it can't be'acouired‘through use of womoe
the bed and banks. Given the Suorene Court decisions, I'm not éure vhere +his

guage gives the landowner any nrotection at all.

7. TITLE TO LANDS TR STRTEAMS
Under Montana law, the landowner owns to the low water mark or the thread of
a stream depending on whetheor the stream meets the faderal navieability Tor fiflo

test, subject to a few easements such as the angling easarent for liconaad
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dangerously close to equating the federal test to a "commercial uge for receoontinpnly

—Llin

activities test which \'.'ould affect all Class 1 waters, which, .as I've noted, aould

LIRS

state ownership of title te lands under most waters-—— this also clearly coes subsioge

ded 1 AR AT fal 4+ 1
tindly boyond tho Tuproma Oourt

L5 LONS,

8. ORDINARY IICII WATER MARK
IR 16 and 275 use the some deflinition. I feel the use of tne word eron' wil

be misleading.

ot

B 265 substantially changes the definiticr by using the word "diminished”

terrestrial vegetation instead of "lack of', me’ovmer and recr antional usors

need a simple, readily understandable and identifiable definition.
Rep. Bllison's draft uses the conservation dis +ncv's definition that s bholesy
suceessfully used for nenrly 10 years under t_i Strearhed Preservotion Act. It is

much simpler and more straightforward,

IN SUMMARY, I find both M3 265 and H3 275 unacceptable hocmsr\ I bolieve thay |

hoth codify tco nmuch of the Sunreme Court decisions. In ddlt ‘on, they both 2o

1

substantially heyond the decisions ‘n sane areas, and are both unnecessorily coomnl oo

and curbersome. D 200 cepccially does little to protect landowmer rieohis,

Although I3 1C is a vesult of o remarkable study and research elfort bhu the
interim comnittec and staff, and is simple and straightforvard in its languooc
essentinlly nddressing all the vital issues, T feel it nceds chonres in sonn
esvecially the areas of fishing aceessibility and resource‘pi'otoc”ci n., I w

that the Committee would lcok closely at Dep. -Tllison's draft by itsell or as

a2 ™ 4"

. . M ONT yT TY
sonable means of arending I 15, and would recormend tohling hoth I 200 and 110
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HB 265

Mr, Chairman, mmbers of the Committee -~ I am Mrs,.
Arch Allen of Livingston speaking for myself and for my husband.
We lmve a mountain valley ranch with a stream running down ths
middle of it. The land 1s a patented hasstead from the United
States Government, dated 1892, Jjust three years after Montana
becare a state. The stream bed and banks are included in the
metes and bounds survey.

In 1977 this stream , Mill Creek, was determined non=-
mavigable by the Army Corps of Engineers. The above criteria
would indlcate that we are secure in our property rights of
the land beneath the water as well as adjacent to 1it.

In the 43rd Legislative Assembly in January 1973, the
first threat to privately held land with water flowing over it
became areality in HB 133 "An act to establish a statewlde
System for Designation ard Management of Wild, Scenic and
Recreational Waterways." This reserved an easement of % mile
from the bank on each side of the river and its tributaries.

The 44th Legislature in 1975 introduced HB 59, "An Act
author izing the Board of Natural Resources and Conservation to
administer a system of wild, scenic, and recreational river
areas”, This bill was to establish recreational river areas \

(including tributaries) of any water course in the State with

more
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adjacent lands, which possess water conservation, scenic, T,

wlldlife, historic, or outdoor recreation values which should
be preserved. It did not include any lands more than 1,000 ft,.
from normal water lines of the water course. It provided for
Federal assistance to acquire lands andscenic easements.

And now 1n 1985 we have HB 265 in the 49th Lsgislaturse,
a far more sophlsticated detailed pilece of legislation but
with the same determiration "Private Property Is A Public
Resource.” ™M11 surface waters (the water body, its bed and
its banks) that are capable of recreational use may be so used
by ths public without regard to ths ownership of the land
underlying the waters." There is ro mention of the taking of
taking private property for public use and just compensation
as there was in the previousbills. This is a bold land grab.

The water belongs to the people. The Montana Con-
stitution so states.

MCA Sectlion 70-16-201 provides: "Except where the grant
under which land is held indlcates a different intent, the
owner of the land, when it borders upon a navigable lake or
stream, takes to the edge of the lake or stream at low water
mark. Jhen 1t borders upon any other water, the owner takes
to the middle of the lake or stream."

HB 265 draws up guide lines and trys to clarify the
Supreme Court decisions on the Curran and Hildreth cases.

The problem is with the Supreme Court declsions 1if
left intact by the Legislative Assembly.

This action by the Supreme Court destroys the checks

and balances of our form of government. These decisions

more
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ignore Article 5 and Artilcle 14 of ths United States .
constitution, the Montana Code of Laws and have rendersd decisions
that maske one man's pleasure an economic hardship on another by
destroying land values.

I have spoken against HB 265 becauss to accept 1t is to

endorss and codify into law the Supreme Court decisions.

Thank you.

Wb 149, %ﬁwﬂ‘r&w <
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TESTIMONY RE HOUSE BILL 265

I represent the Boulder Valley Association, an affiliate of the
agriculturally based Northern Plains Resource Council.

We are opposed to HB 265, and recommend that it be killed.

We are not opposed to floating on the larger, historically used
rivers in Monana.

The definition of "high water mark" in HB 265 is much too broad
and vague. We feel the definition in Senate Bill 418 should be
used.

We are particularly upset about the inclusion of the rights to
portage around natural barriers because this right would vastly
increase the recreational capabilities of most streams in the
state. This portage provision expands the permissiveness of the
Montana Supreme Court decisions. By portaging through privately
owned lands the public is effectively gaining an easement through
private property. My dictionary defines easement as:

"an interest in land owned by another that entitles its holder
to a specific limited use or enjoyment".

Furthermore, Section 70-16-201, M.C.A., provides:

"Except where the grant under which the land is held indicates
a different intent, the owner of the land, when it borders
upon a navigable lake or stream, takes to the edge of the
lake or stream at low water mark; when it borders upon any
other water, the owner takes to the middle of the lake or
stream."

If a portage route is requested around an artificial barrier by
either a landowner or a member of the recreating public, it is my
understanding that the landowner has to pay the cost of establishing
the portage route. This would mean the landowner would not only
have to provide a portage route across his property above the

high water mark, but the landowner would also have the burden of
the portage cost. Who pays if the artificial barrier is a bridge

on a county road, a state highway, or an irrigation diversion
structure providing water for an adjacent 1land owner?

We support Senate Bill 424 providing that "a prescriptive easement
cannot be acquired through use of land or water for recreational
purposes.”

Recreation on private property should be granted or denied by the
property owner, and if granted, as a privilege to the recreationist
rather than a right. We strongly support Senate Bill 435.

Boulder Valley Association also strongly supports Senate Bill 421
restricting the "liability of landowner or tenant during recreat§%% [TTEE
al use of waters or land by (the) public." - SENATE JUDICIARY COMM
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March €, 1985

House Bill 265

This bill presents substantial problems as it is now written.
[t defines "surface water" for the purpose of public access
as "The Natural Water Body, 1its bed, and its banks up to the
high-water ark. Nowhere does it state that there must be
water on the stream bed for purpose of public access. Thus,

the bill goes much further than the Supreme Court decisions
in the Curran and Hildreth cases, which state the public right

is to wuse the "Surface Waters" up to the high water mark,
and "That the public's right to wuse the State-owned waters
is restricted to the area between the higyh water marks".
Obviously, there must be water present 1in order to exercise
any right to the water.

The Montana Code, 70U-16-201, states: "QOwners of land bounded
by water except where grant under which the land is heid

indicated a different intent, the owner of the land, when
it borders upon a navigable 1lake or stream takes to the edge
of the lake or stream at the low water mark; when it borders
upon any other water, the owner takes to the middie of the T
lake or stream”. -

Sections of this bill which grant rights to recreationists :
for use of stream beds between the high and low water marks, o
including portage routes, when that portion of the stream o
bed is dry, are unconstitutional.

The Montana state Constitution, Article II, Section 29, states: 4 -
“Private property shall not be taken or damaged for the public
use without Jjust compensation to the full extent of the loss
having been first made or paid into court for the owner...".

We believe that the wviolations of 70-16-201 of the Code and
the Montana State Constitution must be eliminated from this
bili.

Additionally, the following change 1is sugyested: Page 2,
line 20, after the word "waters", add: "and contain at all
times sufficient water to support fish life",

Meagher Count Preseryation Association |

771 wde)/ ﬁ

RY t Sdunders
White Sulphur Springs
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March 8, 1985
Senate Judiciary Committee
Public Hearing on H.B. 265 .
State Capitol
Helena, Montana
Mr. Chairman and Members of the Committee:

For the record, I am Charles Howe from Gallatin County, Montana.

I am a rancher and a business man in Montana and am here to speak in
defense of Agriculture and in opposition to H.B. 265.

Agriculture is the most important industry in the State!,
contributing just over one third (1/3) of the total State cash reciepts.
The value of Agricultural cash contributions is approximately One and
three quarters of a Billion Dollars ($ 1,750,000,000.00) out of a total
State economic production capacity of Five and a quarter Billion Dollars,
($ 5,250,000,000.C0).

Land use in the State is such that Two Thirds (2/3) of the total
State acreage (93.2 million acres) is held privately. Sixty Two point

Three Million (62.3 million) acres are held in Farms and Ranches, and

petter than Two Third (2/3) of that is pasture and range land. That means

approximately Fourty Two Million acres (42,000,000) is the land base from

which the Livestock Industry derives its productivity.

This productivity supports a wide variety of other businesses in
Montana, such as Manufacturing, Sales, and Services Industries which are
all essential Industries to Agriculture as well as to their local
communities.

The key to this productiQity is TOTAL MANAGEMENT CAPABILITY, and
that means being able to MANAGE ONES LAND TO THE THE BENEFIT OF ONES
LIVESTOCK PRODUCTION AND MONETARY RETURN WITHOUT THE INTERFERENCE OF

OUTSIDERS. Public encroachment would be such an interference, causing

SENATE JUDICIARY
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disruption of livestock use patterns, liveétock handling practices
and land use management techniques.

I guote Gov. Ted Schwinden,"Efficient agricultural management
and production is not only important to the survival of Montana's

* 1

Farms and Ranches, it also promotes strong local and state economies".

Our University Systems,Social Services Systems, in short our
entire state budget system is dependant in large part upon the success
of our agricultural system. -The success of the agricultural system is
dependant upon total management control by the independant Farmer and
Rancher.

To quote Mr. Kieth Kelly, Director of the Department of Agriéulture,
"The growth we have seen in agriculture is attributable to carefull
planning and management decisions made by producers, bankers and
researchers. Tha result of this growth has maintained agricultures
position as 'number one' in Montana's economy."
Agriculture is under attack today from many fronts and one of the most
sever of th attacks is against the management capability of controlling
ohe's own land use policy.

House Bill 265 intrudes the public inco the .rivate land use
and manageme;t scene in such a way as to detract from the Farmers and
Ranchers primary duties.

House Bill 265 requires that the land owner assume extra financial
burden in behalf of the public. See Sec. 3, para. 3(e).

It requires that land be taken without compensation. See Sec. 3

para. 1.

It also requires that stock handling decisions be made in deference
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to the public and not to the maximization uf herd performance. See Sec 4
subsec. 2. (Liability)

In additiun to the above, it requires allowances be made for
stock harrassment which do not exhist now, ie. shelter belts and available
water not being available to stock due to the presence of human pressure.

My veterinarian tells me that the value of these shelter belts and
open running water can not possibly be replaced at any price. THIS BILL,
H.B. #265 IS A BAD BILL BECAUSE IT JEOPRODIZES AN ENTIRE STATE AND ALL
OF ITS AGENCIES AND CITIZENS, NOT JWST ITS AGRICULTURE.

As Gov. Schwinden said in his letter of introduction to the
Montana Livestock and Crop Reporting Serviﬁes 1983 Bulletin entitled
MONTANA AGRICULTURAL STATISTICS, and I quote "Agriculture can claim
a rich past and a solid presence in Montana. Lets work together to
ensure an equally bright future for foud and fiber production in this
state."3

Reject H.B.265 1in its entirety, and enact Senate Bills 418,421,

424 and 435. These are good tools that protect the state of Montana, its
budgets, institutions, agencies, people and éériculture.

Let us not be so short sighted as to rush thru a piece of
legislation , regardless of who appears to support it, that would

CAUSE ANY DAMAGE TO THE STATES MOST PRODUCTIVE INDUSTRY !!
Thank you for the opportunity to present my views.

Charles Howe
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March 6, 1985

Members of the Senate
Judiciary Committee

Montana State Senate

Helena, Montana

Gentlemen: T¢7 ZZ I%(/J /Vﬂ% >oue //é“wse / [6&4//;

et %»C/Z-//‘
I strongly urge the defeat of House Bill 265 on the

grounds that it represents an unwise and unwarranted
extension rights of the public to float and fish on streams
historically suitable for such purposes. The desirable
portions of the bill dealing with definitions of the high
water line has already been adequately dealt with in a bill
already passed by the Senate.

My reasons for opposing House Bill 265 are as follows: )

Ay
4% SANCI Rights of Portage around Artificial Barriers.
N

LN
N ¥
}‘iﬁﬁ Ranch owners, whose lands include small streams
Ay 'not suitable for floating, must use wire fencing to

\
N*5 control efficient use of their lands for watering and
- ,ndbxgraz1ng of livestock. These fences inevitably cross
\Qk adsmall water courses and create artificial barriers
V}é\\‘whlch inhibit movement of humans and animals up and
) downstream. Indeed, they are intended to do so and are
}1ndlspen51ble to ranching operations. If every
yﬁlandowner is required to install a gate, stile or

/i

‘\Aj '8 ladder or other mechanical device to provide a route of
(('gitfportage around, over or through every such barrier and
o §§§,to maintain it in a safe condition, then such landower

is being saddled with an unreasonable, impractical and
\intolerable additional financial burden which his
*already thin, or non-existent, profit margin cannot
“bear. He does not have the time, money or manpower to
‘\@ eet the requirements of House Bill 265. Indeed, the
N r\;FlSh and Game Department does not have the personnel or
\\f y,budget to monitor or administer the provisions of this
bill. The safety requirements for the landowners are
\1mp0351b1e to meet as a practical matter due to the
inherent instability of such structures after the
effects of drifting snow and the butting and rubbing of -
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Members of the Senate

Judiciary Committee
March 6, 1985
Page 2

livestock and wild game and hence force the rancher to
carry new levels of public liability insurance which he
cannot afford.

2. Deprivation of Revenue to Dude Ranch Operators and
Others who Permit Fishing on a Fee Basis.

In the case of dude ranch operators and those who
permit fishing on small streams on a daily fee basis,
House Bill 265 constitutes a deprivation of a
significant historical source of supplemental income.
The small stream is frequently an important source of
revenue for many small ranchers. It is a principal
source of attraction to small dude ranch operations.

Very commonly small water courses, properly
husbanded, provide on a very limited scale and only
when carefully protected from over-use, excellent
fisheries which otherwise would not exist. Many of
these landowers achieve these results by limiting
access of cattle to particular areas, restricting the
number and types of fish taken and the methods of
fishing. Not infrequently spawning beds are not
permitted to be fished. All these measures contribute
to the unique attraction of Montana as a wildlife
habitat without expense to the state. They are an
important supplemental source of revenue to the

landowners.
3. Unintended Access to Private Land and Invasion of
Privacy.

The effect of House Bill 265 is to create
unintended access to private lands for purposes which
are not related to the original subject of the Curran
and Hildreth lawsuits. In periods of low water,
particularly in the fall, dry water courses would
become unintentional avenues of access to trespassers
under the guise of fishing or duck or upland game

hunting. To extend these rights to swimming and
hunting represents an unwise and undesirable erosion of
the rights of privacy of landowners. There are many

private landowners who wish to preserve their lands as
sanctuaries for both migratory and upland game. Many
ranch houses and other private dwellings are situated
near or on the banks of small streams. To deny these
landowners the right to control who can and cannot hunt
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on his land is a threat to the enjoyment of private
property and contrary to the interests of the public in
benefiting from the preservation of game sanctuaries at
private expense. To turn every ranch into a picnic
ground for uninvited members of the public goes far
beyond the intent of the Supreme Court in the Curran
and Hildreth cases.
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TO THE SENATE JUDICIARY COMMITTEE HRE 2695

I wish to oppose the passage of HB 265. It is an extremely
dangerous bill that goes far beyond the Supreme Court decision. The
three ‘"safeguards" 8B 418, SB 421 and SFE 424 now added do not change
the intent of this bill....eventual complete access to private lands.

The results of this extremely dangerous bill could result in the
devaluation of land values, increased liability for land owners and
more law suits. Also the destruction of the environment we have
enjoyed. We would also doom many businesses....outfitters, dude
ranchers etc. if all of Montana land is available to the public. This
bill would be extremely harmful to one af our main
industries-—recreation. : ’

This nightmare 1is the product of recreationists with little
concern for the rights of landowners. One needs only to read the
gggaﬂgrlpts of the Curran and Hildreth decisions to realize the

Y Soncerns of landowners are being disregarded as
“inconsequential".

To those who think they have no need to be concerned because they
have no water on their land, make no mistake, HR 265 is only the first
wedge in  your door. Soon they will be after complete ingress to vour
land. ‘ '

. Spotted knapweed is already a serious problem. It is easily spread
by vehicles, shoes, clothing etc. Land invaded by knapweed eventually
loses 99% of its grazing capacity. It is difficult to control.

Invasion by the public on private lands will present an
insurmountable problem to the rancher and farmer and eventually lead
to the destruction of our beautiful state. If these environmental
groups were truly interested in the preservation of our environment,
they would be fighting the intrusion of private property. Some
agricultural organizations have been lead down the garden path and are
not truly representing their membership by supporting the passage of
this bill, ‘

If for no other reason, because of the serious problem presented
by knapweed, our BSenators and Representatives ghould oppose the
passage of 265. They should be fighting for the preservation of the

rights of private ownership.
(2 /(—JQK/ QL%XL4}~17) ;>jk—ﬂvaé’
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TO: Senate Judiciary Committee SENATE JUDICIARY COMMITTEE

Chairman Joe Mazurek UHHTNQ‘_jLZ_______
FROM: Windsor Wilson DAE_03 08 95
McLeod, Montana 59052 _ BuLNo___Jj;éi_Jéz£5:

Occupation: Rancher
Opponent: HB265

DATE: March 8, 1985

There has been a lot of time and effort put into the stream access
issue. In my opinion, HB265 is not acceptable in its present form. As
written, it leaves many unclear areas such as barriers, what are surface
waters, where is the ordinary high water mark, and the section on portage
‘that clearly is a taking of private property. All of this has been covered
in earlier testimony. I will not spend any more of your time on those areas

I would like to cover another aspect of HB265. It has been stated
at all the hearings on this issue that agriculture and sportsmen were in
favor of HB265. This is simply not true. On December 19 all of the
agricultural groups did agree on a draft. HB265 has changed dramétically.
In fact, it does not resemble in any way the December 19 draft, Still,
the leadership of certain agricultural groups and their spokesmen doggedly
and blindly support this bill. T belong to Farm Bureau and Montana
Stockgrowers, and they are not representing my views. 1In visiting with
other members and land owners I find that when they know and understand
the implications of HB265,,they are dead set against it. It seems that
our opinions and suggestions have fallen on the deaf ears of our agricul-

tural leaders. I cannot understand why they bontinue to support this bill.



Chairman Joe Mazurek -2- March 8, 1985

I have visited with many fisherman, hunters and outdoorsmen whom“?’
I consider to be the true Montana sportsmen. They don't like HB265 eith“.
These people are hard-working individuals, most of whom don't belong to %%
sportsmen's group. They still believe in private property. They don't

mind asking permission to hunt, fish and enjoy the privilege of using

someone else's property. These sportsmen do not want to be represented

by those who imply representation of sportsmen.

I feel, in the best interest of people in Montana, that the four

bills passed by the Senate, SB's 418, 421, 424, and 435 would be the

best choice at this time, These bills would define the ordinary high watar

mark, liability, prescriptive easement, and trespass, The bills would

-

help all people know where they stand. If the four Senate Bills are pagd .

we will still have a good landowner-sportsmen relationship.
In conclusion, I believe HB265 should be killed and all our efforts

put into passing the four Senate Bills,

-
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SENATE JUDICIARY COMMITTEE

EXHIBIT No__ 73

DATE M&g;
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My name is Dave Moore. I am a dryland farmer and Vocational Agriculture

To the mebers of the Senate Judiciary Committee:

-

-

teacher 3¥om Big Timber.

Until now I have never given testimony, written or verbal, concerning a
bill but I feel I must speak out against HB 265. As a dryland farmer I
realize, perhaps not fully, the deleterious effect this bill will have on
my operation which is situated in rolling hills containing several spring-
fed creeks and many large coulees which carry run-off water. HB 265 effectively
takes my right to control aécesé to and within my fields.

Although I am no longer a full-time teacher, during the winter months I
spend an average of two and one half days per week teaching in the Big Timber
Public School system. I have had many opportunities to visit with vo-ag
students at the high school level about HB 265. Most of the students have
not heard of HB 265. Those young people who are informed on the bill and its ‘;
contents usually are willing to overlook the economic ramifications of HB 265 to
landowners, but, almost without exception, feel that if they were landowners, as
many will be if it is economically feasible for them to follow in ther fathers'
footsteps, they could not idly sit by as the right to control access to and on
tand for which they bay taxes is taken from thenm.

But it is not the young people who are aware of HB 265 that are my main con-
cern. As I mentioned above most young people are uninformed concerning HB 265, or
any other bill for that matter, as, I believe, are most adults. This being the
case, how can we as guardians of the future of these young saddle them with a
land reform bill (HB 265) which takes from them rights that have historically and
constitutionally been exercised by their forefathers.

In summary, HB 265 will have adverse effects on this and future generations of
landowners. Landowner-sportsman relationships will be strained, perhaps to dangerol
Timits. I urge this committee to table or kil® HB 265 and adopt SB 418, SB 421,

SB 424 and SB 435, bill which more aptly address the rights and obligations of

T -
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March 8, 1983
Testimony before the Senate Judicicary Committee on HB265

My name is Wes Henthorne. I am a resident of Sweetgrass
County and manage a ranching operation located in Park,
Sweetgrass, and Gallatin Counties. The following questions
are the primary reasons for my oppositicn to HB 265:

1> Is it the intent of HB 265 that the public may on "Class I
waters”™ by clear implication without the permission of the
landowner:

A-overnight camp;

B-place or create any permanent or semipermanent
object, such as a permanent duck blind or boat
moorage;or

C-conduct other activities which are not primarily
water related pleasure activities?

2) Is the language in HB 265 sufficiently clear to easily
distinguish between Class I and Class II waters as defined in
HB 2657

3) Is it the intent of this bill by defining surface waters
in Section 1 (10) *"‘surface water’ means, for determining the
public’s access for recreational use, a natural body of
water, its bed and its banks up to the ordinary high water
mark." to define land as water?

4> In light of current budgetary problems being addressed by
the legislature is it appropriate for the Fish and Game
Commission to be given the immediate additional fiscal
burdens of developing rules for recreational use and
approving structure designs for all Class I and Class II
waters in the state?

5) Does HB 265 intend that a landowner must bear the cost of
establishing a portage route around artificial barriers such
as natural gas pipelines, county bridges, etc. for which the
landowner has no other responsibility?

6> Does the establishment of a portage route with no
compensation to the owner constitute a taking without just
compensation?

7> Do the "supervisors"” as defined in the bill, Section 1 (9
need the additional responsibility of establishing portage
routes?

The list of questions raised by HB 265 goes on and on. In the
interest of brevity I would like to conclude that the
problems that this large and complex piece of legislation

tries but fails to address are resolved much better by the ‘ﬂé

three simple Senate bills that went through this committee

earlier this session. SENATE JUDICIARY COMMI
EXHIBIT NO.__7 ¥

DATE. 63 -0 &~
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Members of the Judiciary Committee,

My name is Virge Holliday. We have a family ranch in Park
County with the Shields River running full length through it. i

I"m here to oppose HB265, the Stream Accass bill, and ask
that it be killed. A bad bill doesn't impreve a bad Supreme
Court decision. If this can be made non damaging to ranchers,
fing., If not, let®s be about changing the decision, which the
legislature can do -- it has equal power with the Supreme Court.

It just isn®'t in me to compromise something as important as
our private property rights, one of the things that made this
country great. o

It*s my opinion that those in agriculture (and I belong to
a couple of those organizations) who support this bill threw away
the baby with the bath water.

When SB310, the Stream Preservation bill was forced over
us ten years ago, it was to make landowners protect the beds and

banks of streams. There was at least a pretense of environmental
concern, even though that was also infringement on our private

property.
There's no such concern with this stream access which turns X
the entire public loose onpus -- the same public you lock all

doers to protect yourselves from, When everyone has access to
everything, there wiih be nothing for anyone. It will be goodby
to the wild geese finally nesting along our river, to the sand
hill cranes and occasional swan that finds their way to our water,
and probably much more besides. Look at the garbage, vandalism,
and damage in any public place to see what's coming. And who
stands the cost and cleans up this mess? Let me guess!

Who paid for, worked for and took care of this land and
water? Certainly not those who now want && to play on it fer free.
Please kill HB265 and let the four good Senate bills that
passed with such a majority handle the problems arising from the

Supreme Court decision.

Thank you.,
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MY YAME IS GEORGE ROSSETTER .... I AM PROM FISHTAIL MT. STILLWATERE%
COUNTY AND OvN A #epe®y, CATTLE OPERATION, N

To: SENATE HOUSE JUDICIARY COMMITTES MARCE 8 1985

IN THe HCUSE OF REPRESENTATIVES H,B, 265 WAS PRESENTED AS BEING A &
CCMPROMISE BETWEXN TYE RECREZEACIONISTS AND THZ MAIN LINE AGRICULTUR
ORGANIZATIONS. IN MY OPINION THE SPOXESMAN FOR THESE AGRICULTURAL
AROUPS , IN HIS DESIRZ TO AFFECT A COMPROMISE WITH THE RECREATIONISES
ACREED TO TERMS IN THE BILL THAT ARE NOT ONLY UNSATISFACTORY TO
MANY OF THE GRASS ROCT MEMBERS OF THE AGRICULTURAL GROUPS BUT
IVDEED ARE NOT CONSTITUTIONAL. AS THE MEMBERS HAVE SECOME AWARE OF 3
THZ CONTANTS OF THE BILL THEY HAVE WITHDRAWN THEIR SUPPORT. THIS
FPACT IS EVIDENT WEEN YOU HEAR TO-DAY FROM SUCH AFFILIATES AS THE
REARTDOTH STOCK ASSK. LOCATED IN STILLWATER COUNTY. ANY NUIMBER
OF THE SPZAKERS IN OPPOSITION TO H. B. 265 ARE MEMBERS OF THE
MATN LINE AGRICULTURAL ORCGANIZATIOXNS.

Fiste

AS I S°cAK EERE TCDAY I TOC WOULD LIXE TO SzE A COMPROMISE BILL
IETWAEYT THE RECREATIONISTS AXND THE LAND OWHERS, BUT WHAT WE SEE
NOW IN 265 IS A FAR CRY FROM TFP%R BILL CREATED 3Y THE INTERIM
COMMITTEE. 1T IS EVIDERT THAT 265 IS A FLAWED INSTRUMZNT. THE
DEWT“L”ION CF SURFACE WATER TO INCLUDE THE BED, THUS ENABLING THE
PUBLIC TC USE THE DRY STREAM BED, IS HOT pASmD ON THE SUPREME
COURT DECISION, THE MONTANA CONSTITUTION OR ANY LEGISLATION. THE
ISSUE CF C‘ORTA’”W WHEREBY THE PUBLIC CAN EXIT THE STREAM AND CROSS %
PRIVATE PROPERTY TC CIRCUMVENT SUCH NATURAL ZEX® BARRIERS AS HOLES,
BOULDERS, BRUSH ETC., IS SURELY NOT CONSTITUTIONAL. I HAVE CONSULTED.
FIVE DIFFERENT ATTORNEYS AND THEY ALL AGREE TYAT PORTAGE IS THE _ .
TAKING OF PRIVATE PROPERTY WITHCUT COMPENSATION, I HOPE THAT SUCH
LAWYERS PRESENT IN THIS COMMITTEE AS MR, MAZUREK, MR. TOWE, MR.
DAWIELS, MR. PINSONEAULT, MR, CRIPPEN AND ANY OTHERS THAT I AM NOT =
AWARE OF WILL TAKE A4 HARD LOOK AT THux TWO ISSUES I HAVE REFERRED
TO. I ASSUME THAT THIS MATTER WILL Bi DISCUSSED THIS MORNING IN
MORE DETAIL BY OTHERS.

IV CCNCLUSION: THE EROSION OF SUPPORT FOR 265 IS DUE TO THE FAULTY
STRUCTURE OF THE BILL AND I HOPE THAT AN INTELLIGENT AND THOUGHT-
TULL SEVATE WILL DELETE THE NOil-PRCDUCTIVE AND UNCONSTITUTIONAL
SECTIONS AND TAKE WHATEVER OTHER STEPS ARE NEEDED TO PROPERLY
ADDRESS THx MATTER.
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February 18, 1985
After considerable thought and conversation about House Bill #265
concerning water access for recreational use we present this resolution.
WHEREAS, the high water mark is not defined to our satisfaction: and

WHEREAS, the classification of water is not explained enough to
identify our rights of ownership; and

WHEREAS, the landowners are left with the responsibility of portage
and without control of the land from the high water mark to low water
flow,

We, the Board of Directors of the Beartooth Stock Association,
are opposed to House Bill #265 as presented.

o WM/ /W /
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DELEGATE PRCECSAL 8
76 No. 2 - Kater Rights i
MONTANA CONSTITUTIONAL CONVENTICN J

1971-1672 ‘

DELEGATE PROPOSAL NC. 2 u

DATE INTRODUCEL: JAN. 20, 1972 o Hee

Referred to Natural Resources and AgQri-
culture Cormittee

g

A PROPOSAL FCR A NEW CONSTITUTIONAL SECTICN PRCVIDING FOR ¥WATER
KIGHTS.

BE IT PROPOSEL BY THE CONSTITUTIONAL CCNVENTIICN OF THE STATE CF
MONTANA:

Section 1. There shall be a new Constitutional Secticn to,
provide as follcws: e

"Section ___. WATER. Al11 <c¢f the water im this state,
whether cccurring on the surface or undergrcund, and vwhether
occurring naturally or artificially, belongs tc the pegple of
Montana; and those waters which are «caratle c¢f substantial cr
significant public use may be used by the people with or without
diversicn or development works, regardless of whether the wvaters
occur on public or private lands. The public- has the right to the
recreational use of such waters and their beds and banks tc the
high water mark regardless of whether the waters are navigable
and regardless of whether the beds and banks are privately cwned.
Beneficial use of waters includes recreation and aesthetics, such
as habitat for fish and wildlife and scenic waterwvays.

The use of all water now appropriated, cr that may hereafter .
be appropriated for sale, rental, distributicn, or other Lene-
ficial use, and the right of way over the lands of others, fcr
all ditches, drains, fluzmes, canals, and aqueducts, necessarily
us=2d in ccnnection therewith, as well as the sites fcr reservoirs
necessary for ccllection and stcring the same, shall be held to
be a public use.

The legislature may provide either directly, cr indirectly
through administrative'agencigs, for the control and regulaticnﬁi
of both existingvand future rights tc uses cf Ya%?ﬁ’")UMSMRYCOMMﬂnfé

i o480 !
DATE 03 Q8 g5 |
BILL N0 8, 2645 |

i
i

INTRODUCED BY: ysy_Earl Berthelson
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judicicus use and reclanaticr. BILL NO.__ - . -265~

Because Montana has at least 5(0,C0C acres cf stripalle coal
land and untold acres cf cthexr natural resources, ycur ccromittee
believes the responsibilities of [frotecting and restoring the
surface conditions of those lands fcr unborn generations should
not be left to men, tut rather protected by furdarental law.

Section 3. WATEER RIGHIS. (1) All existing rights
to the wuse of any waters in this state for any useful
cr beneficial purpose are hereby reccgnized and ccn-
firmed,

\ (2) The wuse cof all water now appropriated, or
) that ray hereafter ke appropriated fcr =<sale, rental,
/" distributicn, cr «cther teneficial use, and the right-

of-way over the 1lands <c¢f others, fcr all ditches,
drains, flumes, canals, and aqueducts, necessarily used
ir ccnnection therewith, as well as the sites fcr
reservoirs necessary for «ccllecting and storing the
same, shall te held to be a rpublic use.

(3) All surface, undergrcund, flccd, and atmcs-
rheric waters within the Ekcundaries of tke =state «cf
Mcntana are declared +o be the fprcperty of the state

_— \03133. - for the use of its peorle and sukject tc aprrcpriaticn

for beneficial uses as prcvided Ly law.

(#) Beneficial uses include, but are not limited
to, domestic, municipal, agriculture, stcckwatering,
industry, recreaticr, scenic watesrways, and habitat fcr
wildlife, and all other uses rresently reccgnized Lty
law, together with future beneficial uses as determined
by the 1legislature or courts cf Mcrtara. A diversicn -
or development wcrk 4s nct required fcr future acquisi-
ticn cof a water right for the fcregcing |uses, The
legislature =shall determine the methcd cf estatlishirg
those future water rights which do nct require a diver—
sicn and may designate pricrities for those future
rights if necessary.

(5) Priority of apprcpriaticn fcr beneficial
vses shall give the better right. Nco appropriaticn
shall ke denied except when such denial is demanded by
the rublic interests.

{(6) The legislature shall prcvide fcr the admic-
istraticn, ccntrol and regulaticr cf uater 1rights and
cshall establish a system of centralized records.

CCEEENTS

Your ccromittee feels that water and water rights are cof
crucial impcrtance to the past histcry and future develcprent cf



|./

Natural Resources and Agriculture Committee SENATE JUDFSIARY COMMmi
EXHIBIT NO.____Fo
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the State cf Mcntana. For this reascn the ccomittee feels justi--
fied in <=xpanding the present Constituticral section vwhich
relates solely tc the use ¢f water tc include prcvisicons for the
prctecticn cf the waters cf the state for use ty its pecple.

Subsection (1) guarantees all existirg rights to the use cf
water -and includes all adjudicated rights ard ncnadjudicated.
rights including water rights for which notice c¢f apprcpriaticrs
has been filed as well as rights by use fcr which no filing |is
of reccrd.

Suksecticn (2) is a vertatim duplicaticn of Article IIT,
section 15 of the present Constitutior and has teen " retained in
its entirsty tc [preserve the sukstantial purter cf ccurt deci-
sions interpreting and irccrporating the language of this™
secticn.

Subsection (3) 1s a new frovisicn tc estatlish cwnership cf
all waters in the state subject to use by the pecple. This does
not in any way affect the past, present or future right tc apprc—
priate water for beneficial wuses and is intended to recognize
Montana Supreme Court decisions and quarantee tke state cf Mcn-

(: tapa standing tc claim all cf its waters fcr use by the people o of

Montana in matters 1nvolv1ng _cther states “and the United States j
, Government. _ s

Subsection (4) is a new provisicn te permit recreaticr and
stockwatering to acquire a water right withcut the necessity of
a diversion. This applies only tc future rights and, c¢f course,
only to waters for which there are no present water rights. This
subsection further provides that future agricultural and indus—
trial water development will nct be fcreclcsed ty recreation, as
it 1is 1left wup tc the legislature to determine the methcd of
establishing a future water Tight without a diversicn ard the
legislature 1is further authorized tc estatlish priorities of
water uses for those waters where the legislature decrees prior-
ities necessary.

Subsection (5) acknowledges a ccrtinuance of our present
water law principle that the first apprcpriatico in time is the
better right and provides that no future apprcgriaticns shall te
denied except in the public interest.

Subsection (6) mandates the legislature tc administer, con-
trol and requlate water rights. This does not in any way change
the present legislatively established system of local ccntrcl cf
adjudicated waters by water commissicners appcinted by the Dis-
trict Court having jurisdiction. A newv requiresent is added to
establish a system of centralized records of all water rights in
additicn to the present statutory system of 1leccal filing of
records. The centralized records are intended tc provide a sin-
gle location for water rights infcrmation and a cogplete record
of all water rights.
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(W hiano Bunham—
March 8, 1935
SENATE JUDICIARY COMMITTEE
Senate Judiciary Committee BEXHIBIY N0 Y5

Helena, Mt. DATE_ 3 s s
BULNO__ B 2/c

Dear Senator Marzurek and Committee Memebers:

We are a private nonprofit conservation organization holding
conservation easements on eleven ranches in Montana. These
easements provide permanent protection to among other things,
two miles of one of the finest spring creek fisheries in the
state and seven miles of critical grayling habitat in the Upper
Big Hole.

As an examnle, the spring creek now has fly fishing only,
catch-and-release, and limits the number of fishermen a day
on the stream. These limitations are restrictions on the
property deed and were made in order to provide long range
protection of the fishery.

The court decisions, opening these fragile fisheries to the
general public will make it impossible for us to enforce

these restrictions. Furthermore, unless Fish Wildlife and
Parks and the Legislature rapidly implement catch-and-release
regulations on most small streams, the increased public

fiahing pressure resulting from these decisions will inevitably
result in a decline in Montana's wild trout fishery.

The quality of Montana's fishery is very important for our
tourism industry and for the economies of our small towns
in particular. With the dire straits of the agricultural
economy, it i1s more important than ever that we help the
small town economies by maintaining the quality of our
natural resources base.

George Anderson, a nationally famous guide, says of our

spring creeks,''Another thing most people don't realize is that if
these fragile streams were open to the public with no

restriction on access, they would have been ruined long ago."

As managers of riparian zone habitat, we urge that any legislation
nassed restrict small stream usage as much as is consistent with
the court decisions. We suggest that definition of the term
"barriers" include only man-made barriers, not natural objects,
and suggest that the court decisions use of "barriers' refers

to manmade objects -- fences on the Dearborn and a bridge

on the Beaverhead.

Finally, it is no secret that a great many ranchers are in
serious financial trouble. For many of them it is the
quality of rural life that has kept them hanging on as long
as they have, rather than selling out to subdividers. Losing



control as to who and how many persons can be on their small
stream, which frequently flows right through their back yard,
and how those people fish and how many fish they kill --may
well be the straw that breaks the camel's back for many
landowners. This loss of control and privacy they have
enjoyed for decades, coupled with hard economic times and
fear of further erosion of their property rights may indeed
make many of them decide to sell out to a subdivider for the
highest dollar while they still have the right to do so.

As for the hunter and fisherman, what will they be left with
when the small fisheries and the elk and deer winter range in
the foothills have been converted to houses?

Whatever access legislation does or does not result from this
session of the legislature, we think one of the best ways to
mitigate the impact on these small, high quality wild trout
fisheries is catch-and-release regulations. This should be
implemented as soon as possible; these small fisheries will
go downhill fast without it.

SENATE JUDICIARY COMMITTER
Sincerely, EXHIBIT NO g5

AR, /Wy,/gW DATE__0.3 0 F3

2¢5
William H. Dunham gitL N0 M. £

Executive Director
Montana Land Reliance
P.0O. Box 355

Helena, Mt. 59624
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We s_upport the purposes of HB 265, However, the definit_ion of "ordinary
Tigh water mark™ presently in the bIII Would bwifficuit-to-appiy-sn-to streams
where they spread out. such as is the case of the Bitte_rroot River north of

Hie

landowner in some situations. The definition of hirh water mark which the Soil

ervation uses 13 prelsrable. 3
of high water mark. However, this bill will be void if HB 265 passes, <
The Tollowing amendment to HB 265 18 suggastad?
On page 3 , line 10 beginning with "cause" , delete the rest of the line and

continuing through lines 11, 12, 13, & 14 thru "value", Then subst.-itute the

following = which is essent_ially the definition contained in SB 5183

% deprive the soil of its vegetation or to destroy its valus I'o

purpose, Flood plains or flood channels are not considered to 1le between tha

ordinary high-water marks for recreational purposes, axcept when tNsy CAYIV
sufTicient water to support fishing or Tlcating.™

We feel that this definition will be easier to apply; and that it affords

the landowner better protection. Then there is the questlion of protectingavd—
along streams from pollution by racreationists, This stricter definition will hQIf:
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BLACK OTTER
GUIDE SERVICE

Duane or Ruth Neal
Box 93
PRAY, MONTANA 59065
Phone 406-333-4362
Licensed Guides and Outfilters

March 7, 1985

Senator Joe Mazurek
Chairman

Senate Judiciary Committee
State Capitol

Helena, Mt 59020

RE: House Bill 265
Dear Senator Mazurek:

L am a private property owner and Outfitter in the State of Montana.
.~ am here today representing my families interests to our private
property rights.

L am opposed to hB 265 due to the fact that it will open portions of

my private property to use by the public with out compensation for the
diminished value of the property due to the public's use of the

private property. + find this bill to be contrayy to the Montana State
Constitution and recent decisions rendered by the Montana Supreme

Court in both the hildreth and Curran cases.

The Hildreth case gave the public the use of the bed and banks of the
Beaverhead due to the fact that the Beaverhead River was declared a
Naviagable River, which would be in compliaace with the Montana
constitution and Federal laws governing naviagable Rivers.

The Montana Supreme Court did not decide the issue of navigability
in the Curran case and henceforth did not give the public the right
to use the beds and banks of the river. They did however uphold the
private property owners right to the bed and banks of the river.

I'ne only exception in either decision granting the public the right
to use the private property of the adjacent land owner is in the case
of a barrier in the water and then a portage route may be used on a
very limited basis.

EB 265 opens virtually every trickle of water in the State of Montana
to use by the public with very few restraints.
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Duane heal
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March 7, 1985 SENATE JUDICIRY COMMITTEE
v ( Senator Joe Mazurek EXHIBIT No__ /0

Chairman c ot DAE_243 p & 75

Senate Judiciary Committee - —~

State Capitol BILL no B RL5

Helena, Montana 59620
Re: House Bill 265
Dear Chairman:

Back in the 70's a House Bi11 which stated “Stand in the middle of a stream and as
far as the eye can see shall be open to public recreation" met a hard and fast defeat.
H.B. 265 is but another attempt to accomplish the same results. The first step to
obtain free and uncontrolled use of private property. I have heard a significant
number of recreationists state; "We will go after the wildlife next," "Get as much
as we can this time, the rest will follow," "We want unrestricted hunting too," etc.
etc. If successful, God help the rancher-farmer.

H.B. 265 will open a Montana playground, not only to resident, it gives the key to our
land to well over 200 million U. S. residents to indulge in free, unrestricted and un-
limited water related recreation. Thousands of miles of additional rivers, creeks,
trickles of water and even dry stream beds and thousands of miles of private property
land corridors will become as public as a Chicago city street resulting in a multitude
of landowner problems.

(f Most disheartening is the taking of private property from one and giving its use to
another without due process and cdﬁensation, "a shocking reality."

Landowners will Tose the right to control land he owns and the right to protect the
stream, bank and corridor resource.

Taking will result in an overall loss of land value estimated by many to amount to
between ten and fifty per cent and amounting to millions and quite possibly hundreds

of millions of dollars of tax value property. "Streamside property is the most valuable"
A severe blow to an already depressed agriculture economy.

Loss of land value will severely restrict, and possibly preclude, the ability of the
farmer-rancher to obtain operating capitol Toans. Will tax rolls reflect this deprec-
iation of land value? Landowners will surely be entitied to and rightfully request

a reduction of land taxes, another blow to our exonomy.

Streamside property now considered to be very valuable, will become a liability.
What incentive will remain to own land that has become a detriment? A1l at a time
when Montana searches desperately for revenue.

H.B. 265 in essence implies that landowners do not have the ability to manage and
control and proposes to turn management over to the Department of Fish, Wildlife
and Parks. Some landowners apparently agree and they shouid do so. The Department
have for some time been soliciting landowners to participate in such a program
currently in effect and I suggest those who desire this program contact the Department
for voluntary turn over for public use. Try it on a two year trial basis. They don't
(; need H.B. 265. Let those of us who have been gaurdians of the resource remain in
control. We don't need H.B. 265 either.

The general public currently have free use of well over 30 million acres of public

land and its waters. (well over 1/3 of Montana) H.B. 265 expands this decision to
include thousands of miles of stream beds, banks and endiess corridors through private
property. A trickle of water a foot wide, running for ten miles through a ranch and
choked with brush a half mile wide, even to the point of making the water inaccessible,
will become a one half mile wide corridor for hunting birds, waterfoul, gophers and
possibly Big game in addition to dragging a boar and providing access to a neighbors
property or public lands. The brush that chokes a creek is a definate barrier as long
as the creek or its bed 1is wide enough to put your foot in.

Free access sounds beautiful to some urban dwellers who have always wanted to fish
that creek on Joe's place; the problem is that it also sounds good to California and
like state residents where the resource was depleted years ago and the vast majority
of inland (what little is left) is of planted fish. When the resident heads for

his favorite hole on Joe's place there could well be several hundred ahead of him.

If one thousand people decide to invade Joe's property for fishing, hunting or making
mud balls. Men, women, children, cats and dogs, there is no protection for Joe who
has lost control except for paying taxes and liability.
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~ (’low long will it be before trout fingerlings that had a sanctuary on Joe's place, will
be replaced by planted trout? I had a taste of planted streams during occasional ;
visits to a construction job in California years ago. "Quite a comedy.” No fish and 4§
the streams were jammed, the Department of Fish and Game under public pressure would
plant streams, trucks would be followed to planting sites and dump fish in while a
horde of adults and children were filling their sacks, a simple act with artificially
fed trout. Two days later no fish. Will that be our tomorrow? Is Montana being
taken over by Trout Unlimited, Audobon and recreationists from states where the p
resources were exploited to near elimination years ago. -

Where will funding come from to implement the enormous additional burden placed on
the Department of Fish, Wildlife and Parks and law enforcement agencies to enforce
tresspass laws, to answer calls for help from landowners, to file charges, to plant
hatchery trout, to build and operate hatcheries, to expand administrative personnel
and office buildings, to employ additional wardens? The number of Game wardens are
severely Timited at this time and I have heard several complain of being severely
restricted on time and mileage allowance. The resident of course will be faced with
reduced 1imits, higher license fees (strongly opposed) possible drawings, etc.
Remember all water related play and recreation (except fishing and hunting) is free,
no licnese required, no identification and only a very siight penalty, if any, for
tresspass.

There is little in the liability section to feel secure about. I have witnessed law-
suits where misconduct and negligence was successfully claimed because the owner of
equipment, material or an excavation should have known that a child may be tempted to
play on the equipment etc. and should have properly precluded entry to the area. If
(i you are required to leave a tractor near a stream corridor or in it because of a break-

down and a child c¢limbs on it and gets hurt or a child goes to pet a calf, or other
animal, and is maimed or killed by the mother of such, you may well be liable and the
recreationist could easitly wind up becoming owner of your land. You may be required
to fence around the corridor.

If the state wants our land for public use, let the state use due process, let the
state supply landowner 1iability insurance to protect the landowner from the recrea-
tionist who will be using camp fires that could easily burn you out.

During the Coalitions lawsuit they were often quoted as stating they only wanted use f
of floatable streams, how quickly desires change. \~‘ﬁﬁ

If the Supreme Court decision is ambiguous let them clarify it. Its their decision.
We can Tive with it until clarified, why can't the recreationists? Ask yourself

why would the recreationist and the Coalition work so hard to get H.B. 265 passed if
there wasn't enormous gain in it for them?

Ralph Holman

McLeod, Montana BMTI\*:IL%




Nye, Montana 59061
March 4, 1985

Senate Judiciary Committee
Senator Joe Mazurek, Chairman
Capitol Station

Helena, Montana 59620

Re: HB265
Dear Senator Mezurek:

Because of the weather and our occupation, we find it impossible to appear
before your committee to submit testimony in regard to HB265. However, we
are ranchers and land ouwners in Stillwater County and will be affected by
the stream access legislation. As Chairman of the Senate Judiciary
Committee, we ask you to please let it be knoun to all the members of the
committee that we the undersigned would like to see the above bill amended
in the following way:

1) We feel the public has the right as laid doun by the
Supreme Court to use the surface water, although HB265
goes beyond this by taking away our property rights.

4 2) We, also, feel that our property rights should not be
given away as to portage or the right for others to
enter our land.

Respectfully submitted,
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PFERSONAL TESTIMONY OF ANDREW C. DANA
BEFORE THE MONTANA STATE SENATE

CONCERNING PROPOSED STREAM ACCESS LEGISLATION

Date: March 8, 1985
To: Montana Senate, Judiciary Committee
Montana 1985 Legislature
Written testimony
From: Andrew C, Dana
Box 2006A, Route 38
Livingston, MT 59047
Phone: 587-9591 (w), or 222-2065 (h)

The recent Montana Supreme Court decisions threw into question the
rights of the public to use the state's waters for recreation, the rights
of landowners to restrict recreational access, and the role of the
Department of Fish, Wildlife, and Parks in protecting the rights of
recreationists, landowners, and the integrity of the natural resource base
in Montana. In response, the Montana House of Representatives passed House

Bill 265 in an attempt to clarify the ambiguities left by the Court

decisions.

THIS TESTIMONY IS IN OPPOSITION TO HOUSE BILL 265 FOR THE FOLLOWING
REASONS:

1) The classification system proposed by House Bill 265 does
not address the potential problems of recreational overuse of
fragile riparian ecosystems. The Supreme Court cases clearly
state that "the capability of use of the waters [of the state] for
recreational uses determines their availability for recreational

use by the public." Many small streams in Montana are

ecologically fragile and are not capable of supporting
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TESTIMONY OF ANDREW C. DANA -- PAGE 2

unrestricted fishing access. Unlimited fishing pressure on these

streams will eventually result in the depletion and degradation of
the quality of Montana's resource base. Therefore, House Bill

265, which leaves virtually every stream in the state open to the

possibility of overfishing, clearly violates (a) the intention of

the Supreme Court decisions and (b) Article 1X of the Montana

Constitution which requires that the lepislature "provide adequate

remedies to prevent unreasonable depletion and degradation of

natural rescurces."

2) House Bill 265 gives regulatory responsibility for every
waterway in Montana to the Department of Fish, Wildlife, and Parks
(DFWP). The DFWP is currently understaffed and underfinanced to
carry out these responsibilities. In ofder to protect the

fisheries of the state the DFWP will be required either to raise

license fees or to seek increased funding from the state's general

fund. The first alternative will be unpopular among sportsmen and
will be discriminatory against the less affluent members of
society. The second alternative, tapping the state's general
fund, is not practical in this time of fiscal restraint. If the

DFWP is not able to raise sufficient funds for adequate

recreational resource regulation, Montana's resource base will

decline in quality to the detriment of the state's tourist-based

economy and the state's citizens in general. Additionally,

recreationists will be faced with an array of extensive,

restrictive, and confusing regulations.
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TESTIMONY OF ANDREW C. DANA —- PAGE 3

3) House Bill 265 expands, rather than clarifies, the
Supreme Court rulings by providing for the use of lands adjacent
to Montana waterways. The provisions dealing with portage place
an unfair and costly burden on landowners to provide portage
routes for the benefit of the public. Why should individual landowners be
required to pay for the public's use of their land? In essence,

House Bill 265 penalizes landowners simply because they own

property adjacent to streams.

4) House Bill 265 by implication allows the construction of
permanent and semi-permanent structures, overnight camping, and
the use of firearms on private property between the ordinary high

water marks of "Class I" streams. This is a clear violation of an

existing Montana Statute (MCA Section 70-16-201) which states that

private property extends to the low water mark on all navigable

streams.

In my opinion as a natural resource policy analyst, it makes little
sense to give the Department of Fish, Wildlife, and Parks sole
responsibility for the management of the state's recreational resources. A

system of mutual cooperation between the DFWP and landowners should be

developed. Because private landowners live and often work in close

proximity to the waterways of the state, they have advantages of location

and ability to manage streams both efficiently and equitably.
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TESTIMONY OF ANDREW C. DANA — PAGE 4

If landowners are given responsibilities of resource stewardship by
the state, they will have incentives to maintain the high quality of the
state's resources. If landowners abuse these stewardship privileges, the
state could revoke the privileges. Landowners could be expected to manage
recreational resources carefully if they faced the threat of losing
stewardship rights.

The idea of stream classification incorporated in House Bill 265 is
commendable, but as defined in the Bill, the classifications do not go far
enough to protect sensitive streams from potential overuse. At least one

more classification should be included which allows landowner control of

recreational access to Montana's small, sensitive streams under supervision

of the DFWP. Such classification of streams would not be simple, but it is
certainly a reasonable solution if the alternatives are landowner-
recreationist polarization and the ultimate degradation of the state's
sensitive fisheries,

As another alternative, property rights to water should be clarified.
Under current Montana water law, it is impossible for individuals to
appropriate instream water for fish, wildlife, and recreational purposes,
yet individuals and private groups may appropriate water for other
beneficial uses if the water is diverted. Such appropriation is tantamount
to private ownership. Clearly, water has a high value if left instream.

Montana water law should be streamlined to allow individuals and private

groups, including such groups as Trout Unlimited and The Nature

Conservancy, to appropriate exclusive rights to small, sensitive streams in

order to protect the state's resource base.
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TESTIMONY OF ANDREW C. DANA —- PAGE 5

The ideas of expanded stream classification and instream
appropriations are only suggestions, but even in rough form, they provide
opportunities for flexible and creative resource management completely
neglected by House Bill 265.

In summation, I bélieve that Legislative approval of House Bill 265
wbuld violate the rigﬁts of the citizens of the State of Montana as

outlined in the Constitution, in the Statutes, and in Judicial decisions.

~ House Bill 265 would permit overfishing of Montana's small streams
in violation of Article IX of the Constitution and various
statutes designed to ensure the environmental integrity of
riparian ecosystems. Additionally, the Bill violates the public
trust doctrine by allowing the destruction of publicly owned
fisheries through overuse.

— House Bill 265 places an unfair burden on landowners holding
property adjacent to waterways by making them pay: (1) costs of the
public's recreational use of waters and privately held lands
within high water marks, (2) costs of establishing portage
routes, and (3) costs associated with litter and invasion of
privacy.

— House Bill 265 asks the Department of Fish, Wildlife, and Parks to
take on the impossible task of regulating recreational use of
every waterway in the state without landowner cooperation. The
DFWP has neither the money not the manpower to protect the
state's resources adequately. As a result, the Bill virtually
assures that the state's fisheries will decline in quality to the
detriment of all in the long run.

— House Bill 265 completely ignores the existing statute which
specifies that landowners own to the low water mark of navigable
waterways. The provisions of the bill therefore allow taking of
private property without just compensation which violates
Article II, Section 29 of the State Constitution,

For all of the reasons stated above, I respectfully urge that the

members of the Senate Judiciary Committee reject House Bill 265 as written.

Respectfully submitted,
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502 South 19th, Suite 211
Bozeman, Montana 59715
(406) 587-9591

RECREATIONAL ACCESS TO MONTANA'S WATERWAYS:

CONFLICT OR COOP TON*

by

Terry L. Anderson

Senior Fellow, Political Economy Research Center and

Professor of Economics, Montana State University
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RECREATIONAL ACCESS TO MONTANA'S WATERWAYS;
CONFLICT OR COOPERATION*

by

Terry L. Anderson

Senior Fellow, Political Economy Research Center and

Professor of Economics, Montana State University

* Working paper, revised 2/12/85.
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ABSTRACT

This paper analyzes the potential impact that two 1984 Montana Supreme
Court opinions may have on the small stream fisheries of Montana. Both
opinions declared that since the state of Montana holds all of the waters
of the state in trust for the benefit of its citizens, no private
individuals with land adjacent to waterways may control recreational use of
those waters. All surface waters in the state may now be open to unlimited
access for recreational purposes. |

The Court decisions impl& that all state waters which are capable of
supporting recreation are common property. Problems associated with common
property resources have been well documented. In general, common pool
resources are overused by the public because each individual user receives
benefits but does not have to pay the full costs of resource use. Costs
are spread to society as a whole as the resource base declines from
overuse,

Montana faces an imminent decline in the health of its sensitive and
highly productive small stream fisheries now that they are open to
unlimited recreational access. The decline in these fisheries is likely to
affect adversely the fisheries in Montana's larger rivers, the state's
economy, and the outstanding recreational opportunities Montanans
currently enjoy.

Allocation of resources is usually determined through private control
or by means of public regulation. When grappling with ways to protect the
resources of the state in the aftermath of the Supreme Court decisions, the
Montana legislature must decide whether to adopt public or private

management schemes. Both public and private management are feasible, but

ii SENATE JUDICIARY COMMITTEE
EXHIBIT NO___(2 7
DATE__ 03 of &S

BILL NO__ L. 265




private management options avoid the high costs, prospects of increased
taxes and license fees, expansion of state bureaucracy, and complex
regulatory schemes associated with centralized, public management.

While public management may be necessary on the state's larger,
navigable waterways, landowners with responsibility for resource
stewardship have advantages of location and incentive to protect small
streams from overuse. In the long run, private control of fragile small
streams is more efficient and more beneficial for the people of Montana.

Two policy options are identified which would allow for efficient and
beneficial management of Montana's small stream fisheries. A stream
classification system which designates the streams that require protection
is one possibility. Small streams which are most effectively managed and
protected by landowners should be placed in a category that gives
landowners both the authority and responsibility to protect the
recreational resource base.

A second option is to repeal Montana's statutory requirement that
water appropriation rights may only be acquired by individuals and private
groups through diversion of water from natural watercourses. By allowing
landowners, individuals, conservation groups, and sportsmen's organizations
to appropriate recreational water rights on small, fragile waterways,
overuse and overcrowding of recreational resources could be controlled and
minimum flows maintained. This would place highly valued instream water
uses on an equal basis with the other beneficial uses of water in the state

and would serve to rectify current inconsistencies in Montana water law.
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In 1984, the Montana Supreme Court ruled on two cases which concerned
the right of the public to gain access to the waters of the state for
recreational purposes. Both cases were brought by the Montana Coalition for
Stream Access, Inc. and various state agencies against Dennis M. Curran, a
landholder along the Dearborn River, and Lowell S. Hildreth, a landholder
with property adjacent to the Beaverhead River. The Coalition's goal was
to force the two landholders to allow the public to float and fish the
Dearborn and Beaverhead Rivers. The Supreme Court held that both rivers
should be open for public recreational use. Unexpectedly, the Court also
ruled that since all surface waters in the state of Montana were publicly
owned, they all should be available for unrestricted recreational access.

The breadth of the Supreme Court's decisions shocked both the
defendants and the plaintiffs. Even the Coalition did not anticipate such
sweeping mandates. Reaction was swift and predictable. Landowners in
Montana decried the cases as appalling examples of judicial law-making and
as takings of private property. Sportsmen reveled in apparent victory.
Controversy and sometimes bitter conflict have surrounded the issue of
recreational use of surface water in Montana ever since.

At least four bills have been introduced to the 1985 session of the
Montana legislature which attempt to resolve disputes that have arisen over
the stream access issue. These bills have been introduced in an effort by
legislators to clarify the ambiguities and implications of the Court
decisions and balance the concerns of landowners with the concerns of
recreationists. Additionally, the legislators recognize their
constitutional mandate to safeguard Montana's water resources from

degradation. |
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While a great amount of attention has been relegated to the conflicts
that have emerged among landowners and recreationists as a result of the
Montana Supreme Court cases, considerably less attention has been paid to
the effects of these decisions on the recreational resource base of
Montana. Although some sportsmen view the decisions as unqualified
victories, their elation may be unjustified. Serious questions arise about
what impacts unlimited recreational access to Montana's smaller streams
will have on the state's fisheries. This paper analyzes the potential
impact of the Supreme Court deciéions on state resources, particularly the
state's fisheries and recreational resource base. Policy options to deal

with resource problems that may arise also are identified and evaluated.
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JHE MONTANA SUPREME COURT CASES

Both the Dearborn and the Beaverhead Rivers are moderately sized
streams with high recreational value. In central Montana, the Dearborn
flows from the Scapegoat Wilderness, through scenic canyons and rolling
plains to join the Missouri River. Fishing on the Dearborn is superb, and
recreational boating is popular. The Beaverhead River originates at the
outlet of Clark Canyon Dam in the southwestern portion of the state, flows
north past Dillon, and eventuéllj combines with the Big Hole and Ruby
Rivers to form the Jefferson River. The Beaverhead is reputed to produce
more large fish per mile than any other stream in the state.

The Coalition for Stream Access, Inc. brought suit against two
landowners who hold property adjacent to the rivers—Lowell Hildreth on
the Beaverhead and Dennis Curran on the Dearborn--to establish a clear
public right to use the rivers for recreational purposes. Both Curran and
Hildreth objected to public use of the rivers, believing that they had the
right to control the waters flowing through their property. In each case,
the District Courts held against the landowners and affirmed that the
public did have the right to use the rivers for recreational purposes. The
cases went to the Supreme Court of Montana on appeal.

The Dearborn case was heard first. In The Montana Coalition For

Stream Access, et al, v Dennis Michael ancan,1 the Supreme Court affirmed
the ruling of the District Court, but it also substantially broadened the

1 Referred to as Curran throughout the rest of this paper.
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ruling. Citing the Montana Constitution and the public trust doctrine,2

the Court held:

The capability of use of the waters for

recreational purposes determines their availability

for recreational use by the public. Streambed

ownership by a private party is irrelevant. If the

waters are owned by the State, no private party may

bar the use of those waters by the people. ...

Any surface waters capable of use for recreational

purposes are available for such purposes by the

public, irrespective of streambed ownership.
The Court did not define "capable" and therefore placed no limits or
restrictions on the amount or the type of recreation that was appropriate

on Montana waterways.

A month later, the Supreme Court considered The Montana Coalition for
Stream Access, et, al. v Lowell S. iﬁj&h}ﬂi}3 The Court reiterated and
strengthened the decision reached in Curran by specifically rejecting any
"test" used to determine whether a stream is suitable for public
recreational use. "[The] only possible limitation of use can be the
characteristics of the waters themselves." Again the court made no effort

to define what the limiting characteristics might be.

2 Article IX of the Montana Constitution provides that all waters in
Montana are state property, held for the use of the people. The public
trust doctrine was first clearly enunciated in the 1892 U, S. Supreme
Court case, Illinois Central Railroad vs. Illinois. The doctrine reads,
in part:

The state can no more abdicate its trust over property
in which the whole people are interested, like navigable
waters and the soils under them, so as to leave them
entirely under the use and control of private parties,

« « « than it can abdicate its police powers in the
administration of government and the preservation of

peace.
3 Referred to as Hildreth throughout the rest of this paper. SENATE JUDICIARY COMMITTEE
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The Curran and Hildreth cases significantly expanded the rights of the
public to gain access for recreational purposes to Montana's waterways.
the decisions will have little effect on the state's larger rivers, such as
the Yellowstone, the Missouri, and the Kootenai, because these rivers were
previously available for virtually unrestricted public use. Smaller
streams, on which public use was customarily regulated by private riparian
landowners, were opened to all recreational uses with no regard for

potential adverse impacts that could accrue through overuse.

IHE CREATION OF A COMMON PROPERTY RESOURCE

The Tragedy of the Commons

In effect by invoking the public trust doctrine, the Montana Supreme
Court declared that all water resources are held in common since no
individual has the right to exclusive control of the resources. While some
may consider this appropriate, problems associated with common property
resources are well documented. In general, when a resource is held by
everyone, both the quantity and the quality of the resource decline.

Free and open access means that individual resource users have no incentive
to consider all of the costs of their use.

Ecologist Garrett Hardin described the "tragedy of the commons" in the
context of a common pasture. If all were free to add cattle to the

commons, it would soon be overgrazed. An individual who decides to add

i
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extra cow will reap the gain of an additional fattened animal and therefore
will have an incentive to add cattle. Of course, each cow will impose a
cost on the common pasture, but to the cow's owner this cost will be small
since it is spread among all users. Furthermore, each individual
recognizes that if he refrains from adding a cow to the commons in an
effort to improve the forage, he cannot prevent others from adding their
cows, As a result, such restraint will have no effect; the forage will
continue to decline from overuse.

The same tragedy of the commons can occur with a fishery. Individual
fishermen gain by using the stream. Additional pressure and more fish
harvested reduce the quality of the overall fishing experience, but again
these costs are shared with all other fishermen. The person who returns a
fish to the stream to grow and to be caught again has no guarantee that the
next fisherman will not keep the fish, Thus, the incentive for catch and
release fishing on sensitive streams is greatly diminished.

This is not to say that everyone will behave in this way. Some
sportsmen will respect the stream and follow catch and release practices
when appropriate. But the incentive to do so is-diminished. If we observe
the treatment of open access resources, the evidence is not convincing
that good sportsmanship and sensitive resource use prevail. Ask why it is
that river access points owned and maintained by the Department of Fish,
Wildlife, and Parks are often littered, overused, and overfished. Ask why
ocean salmon populations are decimated and why many animal populations are
driven to extinction. The tragedy of the commons is pervasive.

This tragedy can only be avoided if access to property is restricted.
As Ralph Johnson and Russell Austin (1967) note,
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with the ever increasing pressure of fishermen and

recreationists on the small lakes [and streams] in

the Western states, it is apparent that for their

own protection and the protection of the riparians,

some restraints must be placed on the common right

of use of these waters.
In the United States the most common method of access restriction is
private ownership. The private owner reaps direct benefits of resource
use, but he also bears the full costs. When resources are publicly
controlled, well-intended governmental resource managers, working out of
their agency offices, often are removed from the full consequences of their
policy decisions. They receive few direct benefits from their decisions
and are not directly affected by many of the costs their decisions might
incur. Private resource managers more often live in day-to-day contact
with their assets and have a feel for the special needs for their
resources. Hence, there is more incentive for responsible management in
the private sector. The rancher who overstocks his range will bear the
cost in the form of range damage, causing reduced future production and
reduced land values. Since the majority of stream owners do not charge for
stream access, they will not feel an immediate financial impact from
unrestricted recreational access. They will experience, however, a decline
in fish populations and negative impacts on riparian lands.

Without private control of access, public restrictions must be
imposed. While there is no question that such restrictions can work, they
are costly. The DFWP already has a tremendous responsibility for managing
fisheries. Adding to this responsibility by requiring the DFWP to manage
all streams in the state will necessitate the appropriation of more funds.
Intensive and expensive study of the state's small stream fisheries will be

needed because there is a dearth of site specific information about how

much access to allow in individual locations. Furthermore, examples abound 5
SENATE JUDICIARY COMMIT
EXHIBIT NO__/2F

DATE._ 0.3 nlk £S
DM AN 1/ R 2/




of bureaucratic mismanagement of important environmental resources (Baden
and Stroup, 1981).
Montana's Small Streams

Now that small streams are open to unlimited recreational use and have
become common property, a decline in the quality of Montana's fisheries is
imminent. Overfishing and overcrowding will occur on some Montana streams.
The decline in the quality of the resource will be gradual but inexorable,
as Americans' leisure time continues to rise and as recreational pressure
intensifies. Prior to the Court decisions, landowners were producing
public goods--state-owned wild fish--in streams and rivers which they
believed they had rights to control. Without control of stream access,
landowners will have no incentive or authority to oversee use of the
riparian resources of Montana, and they will take no interest in
maintaining stream quality. As a result, the state will now be forced to
allocate recreational use of resources, rather than depending on landowner
discretion to limit access and to control overuse of streams. Red tape and
its accompanying frustrations and costs will be substituted for efficient
private resource management.

The impacts of common ownership will be particularly severe on small
streams which are fragile and sensitive. At least four factors contribute
to the greater fragility and sensitivity of small streams compared to large
streams: (1) there is less protective cover for fish, (2) spawnhing grounds
are more likely to be trampled, (3) fish populations will undergo greater
stress from harassment associated with increased human activity, and
(4) insect life on which fish depend will suffer a greater chance of

destruction.

SENATE JUDICIARY COMMITTEE

ExmiBT No— L0 7
8 DATE. 0.2 [0 g XS

BILL NO 8. oS =




The timing and extent of these adverse impacts will vary depending on
the type and location of the streams. First to be affected will be highly
productive spring creeks and freestone streams, which often provide crucial
spawning and nursery habitat for the state's larger waterways. Because
these streams are so productive, anglers will descend on them to take
advantage of the high quality fishing they offer. Overfishing will ruin
these fisheries, not only destroying the recreational base of the streams
themselves, but in certain cases, damaging the fisheries of larger rivers.
In addition, streams near Montana's larger population centers will
experience increased recreational pressure, causing a decline in the
quality of the recreational experience.

In the past, high quality fishing has been preserved on sensitive
streams through private ownership. Examples abound:

- On the Boulder River in Sweet Grass County a
rancher has strictly limited access and kill on the
stream adjacent to his property. Fish of over
three pounds are caught regularly. Upstream a
short distance on National Forest land, only small,
stocked fish are caught because the stream is
overfished.

-~ South of Livingston, on Nelson's and Armstrong's
Spring Creeks, public access is strictly rationed
by the landowners. Both in-state and out-of-state
fishermen pay up to thirty dollars a day to fish on
these streams, pumping money into the local and
Montana economies. Local tackle store proprietor
and angling expert George Anderson (1984) writes,
"if these streams were open to the public with no
restriction on access, they would have been ruined
long ago."

- On a small spring creek in the Gallatin valley, a
landowner has fenced cattle out of his stream to
promote bank stabilization. Fish populations have
risen as cover has regenerated. Silt has washed
out, exposing gravel suitable for spawning. An
added public benefit is that the stream has once
again become important nursery for the East
Gallatin River.
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- On Poindexter Slough near Dillon, a riparian
landowner invested in stream habitat improvement to
enhance the fishery. Currently, the "improved"
section of stream produces fish for adjacent state-
owned land.

The small streams mentioned above, and many others like them which are
highly productive and which have been regulated by private management, have
become extremely important to Montana's tourist and fishing tackle
businesses. Destruction of these resources will adversely affect Montana's
economy. The decline of resource quality will be incremental and difficult
to document because it will be slow. As it occurs, however, the impact of
resource degradation will spread beyond the fisheries. Montana will lose
some of its nationally famous and superb fisheries which provide enjoyment
for her citizens and generate fishing and tourist related revenues
estimated by the Department of Fish, Wildlife, and Parks (DFWP) to be worth
$90 million in 1982 (Flynn, 1984).

Distribution of Costs and Benefits

Attention should also be focused on the distribution of costs and
benefits as a result of the Curran and Hildreth cases. With the waterways
of Montana open to unlimited recreational use, obviously Montana's
recreationists who use riparian resources will benefit from unrestricted
entry to productive streams, at least until the resources are degraded
through overuse. Non~resident recreationists will also enjoy rights to use
Montana's fish and riparian assets without asking permission. The DFWP
undoubtedly will have to devote more resources to conflict resolution and
therefore will require an expansion of its budget to pay for increased
costs associated with the need for heightened regulation, enforcement, and
protection of the state's resources. Thus, the state bureaucracy will

expand to the benefit of state employees.
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The costs of unlimited access to Montana's waters cannot be ignored.
To pay for a larger state bureaucracy, money will have to be taken from
general funds or additional sources must be tapped. This will cause a
redistribution of wealth from non-recreationists, who will unwittingly
subsidize the costs generated by recreational uses of the state's waters.
Alternatively, the DFWP will be forced to raise license fees for
recreational use, perhaps to a level so high that non-residents will spend
vacation dollars elsewhere. In addition to the loss of resource quality,
private landowners will face greater liability, more damage to agricultural
property and livestock, and more interference from public intrusion into
rights of privacy and private property.

The public will generate environmental third party effects. Litter,
sanitary problems, and noise are common problems at public fishing access
sites today, and there is no reason to believe that the public will behave
with more discipline on small streams surrounded by private property. These
cost will be borne by riparian land owners. If access rights also include
the right to hunt waterfowl, the potential for third party effects is even
greater. Cattle will disturbed and perhaps injured.

In sum, the Curran and Hildreth cases have opened more than the waters
of the state to increased recreational use. By creating common property,
the cases have opened the way for degradation of the small stream fisheries
in Montana. The door has been opened for expansion of state bureaucracy
and for increased taxes to pay for DFWP enforcement and regulatory
activities, Notoriously ineffective public resource management will need
to be substituted for private resource husbandry, which has served the
state well in the past. Finally, the cases have eroded further private

property rights. 3
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LNCONSISTENT RESQURCE POLICIES

The introduction of the public trust doctrine into Montana water law
has thrown into question Montana's entire system of water allocation.
Conceivably, perfected private rights to use water for agricultural,

domestic, or industrial purposes could be challenged under the public trust
framework. In a recent court case in California (National Audubon Society
Y Department of Water and Power of the City of Los Angeles, 1983), the city
of Los Angeles was forced under the public trust doctrine to abandon a
legally appropriated watér right to protect wildlife habitat in Mono Lake.
While wildlife and people who value wildlife clearly benefited, uncertainty
was created in California water law. In essence, the public trust doctrine
is incompatible with the appropriation system of water rights because it
undermines the security of resource control granted by the appropriation
system. The introduction of the doctrine into Montana water law,
therefore, has exacerbated inconsistencies in the state's water policies.

While the Supreme Court interpreted the state constitution to mean
that the public has the right to use all of the surface waters of the state
for recreational purposes, the constitution also ¢learly charges the
legislature with the duty to protect the state's resources from
degradation. Article IX, Section 1(3) reads: "The legislature shall
provide adequate remedies for the protection of the environmental life
support system from degradation and provide adequate remedies to prevent
unreasonable depletion and degradation of natural resources" (emphasis
added). In the case of small streams that will suffer from overfishing,
the Court's decision contradicts the policies set forth by the legislature
to protect natural resources. One such policy states,
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It is the policy of this state. . . to provide for

the wise utilization, development, and conservation

of the waters of the state for the maximum benefit

of its people with least possible degradation of

the natural aquatic ecosystems. [MCA 85-2-102(3)]
Permitting overuse of aquatic resources through unrestricted recreational
access certainly does not maximize benefits for Montanans. Another policy
states,

It is the policy of the State of Montana that its

natural rivers and streams and the lands and the

property immediately adjacent to them . . . are to

be protected and preserved in their natural or

existing state ... Further, it is the policy of

this state. .. to protect the use of water for

any useful or beneficial purpose as guaranteed by

the Constitution of the State of Montana. [MCA 75-7-102]
The uses of water for fish, wildlife, and recreation are specifically
cited in MCA 85-2-102 as beneficial. Any policy, Jjudicial or legislative,
that harms such beneficial uses may be unconstitutional. The Curran and
Hildreth case rulings will destroy small stream fisheries, and recreational
opportunities in Montana will suffer as a result. The sweeping decisions
made by the Supreme Court therefore may be unconstitutional when applied
to small waterways.

The Supreme Court decisions may also violate the principles of the
public trust doctrine when applied to the small streams of Montana.
"According to the [public trust] doctrine . . . government must protect
particular resources within its jurisdiction for the public good and for
Lhe good of the resource" (Montana Legislative Council, 1984) (emphasis
added). If the Court rulings result in the deterioration of Montana's
fisheries as a consequence of unlimited recreational access, the provisions

of the public trust doctrine will be completely contradicted since neither

the "public good" nor the "good of the resource" will be protected.

A
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On the other hand, the Supreme Court stated that the only limiting
factors for recreational use of water in Montana are 1) the
“characteristics of the waters themselves" (Hildreth) and 2) "The
capability of use of the waters for recreational purposes determines tneir
availability for recreation by the public" (Curran). This language implies
that the state may indeed restrict public access to streams when such
waters are not capable of supporting unlimited recreational use. Taken in
combination with the constitutional mandate charging the legislature to
protect the state's resources, these statements unambiguously force the
legislature to face the problem of recreational resource degradation
through overuse. Policy options which address common property fishery

problems are discussed below.

RESQURCE, MANAGEMENT OPTIONS

Natural resources are normally allocated in two ways in the United
States. Either private property owners dictate how resources are used, or
governmental agencies distribute scarce resourcés through regulation. The
U. S. Constitution stresses the sanctity of private property rights, and
for most of the nineteenth century the federal government disposed of its
vast natural resource holdings to private owners. Beginning with the
Progressive Era, however, governmental agencies actively entered the
resource management arena and retained title to many public resources. It
was during this era, in 1892, that the Supreme Court decided Illinois
Central Railroad vs Illinois, the first clear statement of the public trust

doctrine.
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In cases where private property rights cannot be well specified and
enforced, public ownership and control may be justified. In most cases,
however, private property rights provide an effective means to prevent the
tragedy of the commons. The Montana legislature must decide which avenue,
public or private, is more appropriate for the management of the state's
fisheries and water resources.

Public Regulation

There is no question that the DFWP has the expertise to regulate

streams and rivers in order to provide a strong resource base and quality

recreation. Several cases support this conclusion:

-~ The Rock Creek fishery near Missoula was badly
overfished in the early 1970s. By means of a
complex set of tackle and harvest restrictions, the
DFWP succeeded in restoring Rock Creek to its
status as one of the pre-eminent trout streams in
the state. Special regulations, tailored to the
specific needs of the fishery, remain in effect on
Rock Creek.

-~ The Smith River in Meagher and Cascade Counties
has come under enormous recreational boating and
fishing pressure in recent years. Several
landowners on the river became distraught with the
public's disregard for private property. The DFWP
responded by assigning a warden to patrol and
monitor the public's use of the Smith. This warden
has no other duties. Conflicts on the river have
decreased.

- With the growth in popularity of fly-fishing and
with the concurrent growth in Montana's reputation
as the finest trout fishing area in the U, S.,
populations of trout in the upper Madison River
degenerated due to increases in fishing pressure.
The DFWP again responded effectively. It studied
the fishery intensively, implemented strict catch
restrictions, and patrolled the river diligently.
The fishery has recovered and remains robust.

i
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It must be remembered, however, that the DFWP has implemented special
management plans for only a few streams in the state at a relatively high
cost. Additionally, the DFWP acted to protect fisheries gfter the resource
had suffered from degradation; the Department took no measures to avert
overuse before damage was well progressed. As a result of the Supreme
Court rulings, the DFWP may ultimately be responsible for the regulation of
yvirtually every stream in Montana. If only one-tenth of the streams in
Montana required special regulations to protect them from overuse, the
sportsman would be confronted by é cumbersome, almost incomprehensible
tangle of catch limits, tackle restrictions, and fluctuating seasons. It
is questionable whether centralized control of fisheries will produce the
diversity of recreational opportunity that the private sector currently
provides. The legislature must consider whether it is advisable or even
feasible to give regulatory authority for all waterways to the DFWP.

The problem is further complicated by the fact that expertise and
knowledge are useless without money and manpower. The DFWP currently has
neither to manage all of the state's streams. If the legislature demands
that the DFWP regulate the fisheries, the Department will be forced to
expand its activities significantly. More money will be needed. The DFWP
may look to the state's general fund for increased appropriations--hardly a
desirable prospect in this day of fiscal restraint. If the appropriations
are madg, either taxes will have to rise or cuts in other government
programs will be necessary. The alternative is for the DFWP to raise
license fees to cover the additional costs, but this is not something
generally favored by sportsman groups. If no money is appropriated, the

DFWP will not be able to protect the resources adequately.
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Even before Curran and Hildreth resource management activities
were inadequate. Angling and other recreational pressure is growing
rapidly on the state's larger rivers. On these rivers an argument can be
made for some public management because of the federal navigability test
and because land ownership on the streambanks is highly fragmented.

The state's numerous smaller streams, however, present an entirely
different and vastly more complex resource management problem. The public
sector will find management of small streams extraordinarily costly and
difficult if it tries to protect the resource without the aid of private
land owners. The number of small streams and their geographical dispersion
make centralized public management of recreational impacts both inefficient
and impractical. Game wardens cannot be everywhere at once, and it would
be astronomically expensive to hire enough extra wardens to insure that the

state's resources were protected from degradation. Another option exists.
Private Resource Management

Private landowners live, and often work, in close proximity to
valuable fisheries. They are able to oversee and allocate the recreational
activity that occurs on their lands with minimal effort. Because of their
proprietary interest in their land and water, landowners have incentives to
manage resources efficiently. While some abuse of fisheries by landowners
undeniably has occurred in the past, in general Montana's private property
owners have been excellent stewards of the state's natural resources.
Objections are raised that landowners may indiscriminately exclude
members of the public from their rights to use the fish and water resources
of the state. While a few landowners, in fact, have allowed no public
access, the overwhelming majority of ranchers and farmers in the state do |
A

permit limited recreational use of their property. The DFWP estimated in
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1980 that at most only 3,000 miles of stream out of the 23,000 in the state
were ever totally restricted to recreation; a more likely figure is that
only 1,000 miles of waterway have ever been completely restricted (Cobb,
1985). On occasion, recreationists will be turned away from private
property, and the fisherman who is refused permission will be disappointed.
While this is unfortunate, it constitutes effective resource allocation,
and the integrity of the resource base is maintained.

In light of (1) landowner proximity to small streams, (2) the vested
interest property owners have initheir lands and waters, (3) the fact that
landowners protect and feed fish and wildlife resources for the public at
significant personal cost, and (4) landowner history of outstanding
stewardship of natural resources, it is worth considering ways of
continuing to use the private sector to allocate at least some of the
state's fishing resources. The examples cited on pages 9-10 suggest that
this management can provide access, foster recreational diversity, and

improve fisheries.

Feasibility of Private QQhLEQl

The decision in the Hildreth case flatly states that "no owner of
property adjacent to State-owned waters has the right to control the use of
those waters as they flow through his property." In the shadow of this
statement, little hope would seem to exist for private management of small
streams. Yet, the Montana Constitution charges the legislature with
protecting the state's resources from degradation. Since state regulation
will succeed only partially in protecting the fisheries from overuse due to
cost and manpower constraints, a management scheme which relies solely on
public regulation will fail. The resource will decline, and tenets of

the constitution will be violated. In its attempt to find a solutiorkEmTE JUDICIARY COMMITT:
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the problem of unlimited recreational access, the legislature is trapped:
the constitution says the legislature must protect the state's resources,
but the Supreme Court decisions, which prevent private control of access,
promise to cause degredation of small streams.

The crux of the problem lies in the inconsistencies of Montana water
law. If the Montana Supreme Court interpreted the constitution correctly
and if landowners truly have no legal right to "control the use" of state-
owned water, then all the "use" rights to water granted by the Department of
Natural Resources and Conservatién to irrigators, municipalities, industry,
and households may be illegal. When the state grants water appropriation
permits, it does not transfer title to water to the appropriator; rather,
the state grants usufructory rights which entitle appropriators to control
state water and use it consumptively as long as the water is used
beneficially.

In the Montana Code Annotated, irrigation, stock-watering, domestic,
industrial, and municipal uses of water are all cited as beneficial uses. The
state issues appropriation permits for all these activities, even though
such uses consume state-owned, public water. For some uses, therefore,
Montana sanctions the private consumption—tantamount to private control—
of public water. Recreational use of water and use of water to protect
fish and wildlife are also cited as beneficial, yet individuals and
brivate organizations are unable to appropriate waters for recreation and
for fish and wildlife. Clearly, the law is deficient. Montana has never
ranked priorities of beneficial water use, but the current system
effectively places water use for recreation and for fish and wildlife below
other uses in priority.

.
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The discrimination in state law against appropriation of water for
instream use can be attributed to an archaic statute which reflects the
evolution of the appropriation system. When the appropriation system was
developed, water left in streams was considered a wasted resource.
Instream flows were considered valueless., With growing demand for
environmental quality and recreational water use, however, instream water
uses have taken on ever higher value. Under the Montana Water Use Act of
1973, individuals must "divert, impound or withdraw" water to obtain an
appropriation. Albert Stone (1981), Professor of Water Law at the
University of Montana, argues that this statute is outdated and ripe for
reform:

One may ask whether "diversion for beneficial use"

was not merely jillustrative of the most common

means by which the public made use of the water,

rather than a definition of a requisite.

"Beneficial use" seems to be the real touchstone of

the appropriation system of water rights . . .
As Stone points out, some modern water uses which are clearly beneficial do
not require "diversion" (e.g. hydroelectric power generation). Other uses
do not require water impoundment or withdrawal, particularly water-based
recreation.

Because the stream access issue is inseparable from resource quality
issues, the legislature currently faces a remarkable opportunity to
streamline and rectify Montana water law, to promote cooperation rather
than conflict between landowners and recreationists, and to clarify the
role of the DFWP in stream and fishery management. By allowing landowners

to appropriate recreation and fish and wildlife rights, giving them control

of the instream use of small streams in Montana, everyone would benefit:
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- landowners would gain incentives to maintain
recreational quality in order to retain their
rights,

- recreationists would benefit through healthy fish
populations and access to streams they request
permission to fish,

- the problems of overfishing and overcrowding
would be solved,

- the fisheries of Montana would be spared from
degradation,

- the DFWP would be relieved of the impossible task
of regulating all of Montana's sensitive fisheries,

- sportsmen would not be faced with expensive
license fees and with complex, confusing
regulations,

- non-recreationists would not have to subsidize
DFWP projects to control the impact of
recreationists on fisheries, and

- the growth of bureaucratic control over the
citizens of Montana would be minimized.

If the legislature takes the initiative to resolve the inconsistencies in
Montana water law and if it approves private instream water appropriation
for recreational and fish and wildlife purposes, conflicts and tensions
would be reduced, and the marvelous fisheries of the state of Montana would

gain some desperately needed protection.
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POLICY RECOMMENDATIONS

The Montana Constitution charges the legislature with insuring that
the natural resources in the state do not suffer from degradation. As a
result of the Curran and Hildreth Supreme Court decisions, however, the
state's ecologically sensitive small stream fisheries are threatened with
the possibility of overuse. When considering proposed solutions to the
problems raised by the stream access rulings, the legislature would be
remiss if it ignored the potential environmental impacts of the Court
decisions. o

To resolve this tension between its constitutional mandate and the
Supreme Court rulings, the legislature has two options. The first is to
specify through legislation what are the limiting "characteristics of the
waters themselves" and when "the capability of use of the waters for
recreational purposes determines their availability for recreation by the
public." Bills which propose to classify Montana's waters into various
categories reflect this approach. This solution can be accomplished with
relative ease but will not address the longer term problem of regulating
and insuring adequate instream flows. Therefore, the second solution is to
restructure Montana water law so that it allows private appropriation for
instream purposes. This latter option will require more study but offers a
longer term solution to a problem that will continue to plague the
legislature and the judiciary if left undefined.

Several bills have been introduced into the 1985 legislaﬁure which
have the potential of defining characteristics and capabilities of streams
to support open access. It is widely recognized that many streams in the

state cannot support open access. A bill is needed which defines these
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sensitive streams and which places them in a category where they can be
controlled in the most efficient and beneficial manner possible. |

A bill which provides for small stream access management by riparian
landowners will help minimize conflict and will give owners incentives to
help manage the state's fisheries. Third party effects from recreationists on
private property (e.g. litter, noise, and agricultural disruption) will be
minimized since the landowner, with his proprietary interests, will monitor
public resource use closely. An expansion of the state's bureaucratic
authority and the inflation of the DFWP's budget (at the expense of state
taxpayers) will be avoided. Finally, Montana's fragile fisheries will be
protected from overuse.

Such a bill should muster the support of both landowners and
recreationists. Sportsmen and environmentalists should support such
legislation giving small stream access management to riparian landowners
because it will prevent the degradation of our important fisheries. In thé
absence of private control of the small streams of the state,
recreationists may have access to water, but over the long term the water
Wwill not provide the kind of quality recreationél experience for which
Montana is deservedly famous.

The second policy option for the legislature is to revise Montana
water law to allow private appropriation of instream flows (Anderson and
Johnson, 1984). The deletion from the statutes of Montana's beneficial use
diversion requirement (1973 Montana Water Use Act, sec. 85-2-102[1]) would
accomplish this reform. The reform is overdue. As Stone (1981) points

out,
[The statute] MCA sec, 85-2-102(1) recognizes
appropriation "by stock for stock water." No "dam,
ditch, reservoir or other artificial means [is]
used" for watering cattle . . . Should in-stream
use by people. .. have less recognition and
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If instream appropriations were possible, instream rights for recreational
and fish and wildlife purposes could be won by interested individuals and
groups who could then foster related benefits, If instream flows were
legally recognized, individuals, sportsmens' groups, and environmental
organizations could request water rights from the state and could purchase
existing diversion rights to promote fish, wildlife and recreational goals.

Instream flow rights do not threaten to disrupt other rights to water;
rather, the recognition of instream flows would allow water uses for
recreation and fish and wildlife to compete on an equal basis with other
uses. Not all small streams would be appropriated for instream uses. The
existence of instream rights would depend on the value placed on instream
benefits by landowners and sportsmens' groups (Huffman, 1983). Some
landowners would take no interest in stream protection. These streams
would remain open to the public under the Curran and Hildreth rulings.

The state would still have ultimate control over the use of public
waters and publicly owned fish and wildlife because it would retain the
rights to grant, withhold, and revoke recreational water use permits. Yet,
by delegating responsibility for managing recreational resource use to the
private sector, as it does for other beneficial water uses, the state would
promote more effective, less costly, decentralized resource management. In
the long run, allowing private stewardship of public resources would
provide more benefits for the citizens of Montana than would a system which
relies on centralized, public control of resources. Private stewardship on
small sensitive streams would reduce common property problems, create
incentives for people to recognize instream flow values, save the people of
Montana countless tax dollars, and preserve Montana's remarkable small

stream fisheries.
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The Political Economy Research Center is an unusual
organization. Our research orientation and level of commit-
ment provide PERC associates with an important opportu-
nity to analyze and make recommendations on economic
and natural resource issues in both the governmental and
private sectors. Approximately 50 percent of our efforts have
been devoted to natural resource economics and policy,
while the balance of our work deals with taxation, regula-
tion, entrepreneurship, economic history, and a sprinkling
of other topics. To the best of our knowledge, we are the
only research organization with this orientation.

Since its founding in 1980, the Center has maintained
a principled commitment to the development of a society
of free and responsible individuals in their relations with one
another and their environment. On the basis of consider-
able study and research, we expect these values to be fos-
tered by social and political organizations relying on private
property rights, the rule of willing consent, and the market
process. Although we are sensitive to the problems of mar-
ket failure, we recognize that there is an analogous set of
problems with governmental management.

This paper is one of a series of research efforts sup-
ported by PERC.
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