MONTANA STATE SENATE
JUDICIARY COMMITTEE
MINUTES OF THE MEETING

February 20, 1985
The thirty-fifth meeting of the Senate Judiciary Committee was
called to order at 10:08 a.m. on February 20, 1985, by Chairman

Joe Mazurek in Room 325 of the Capitol.

ROLL CALL: All committee members were present.

CONSIDERATION OF SB 375: Senator Thomas E. Towe, sponsor of the
bill, said that these three bills that are to be heard today come
about through a great deal of effort on the part of a number of
individuals. Senator Towe said there has been great concern that
the seriously mentally ill, which is the only type of person

that can be committed involuntarily to Warm Springs, that we

are so rigid that there are some people who aren't adequately

taken care of. The words MTmust be a threat' or 'must pose an imminent
danger', require very high standards and it is very difficult.

If someone is not inclined to harm anyone or harm themselves,

they probably cannot be committed to Warm Springs. That's Con-
stitutional. These three bills try to reach that category of
person who may not meet that very high standard of danger to
themselves or someone else or imminent threat to danger, and

yet nevertheless need help and could use it if we could force

them to have it. The issue is whether we should ever force anyone
to take treatment if they aren't going to harm anyone else. What
we have proposed to do is to attack the problem from three areas.
First, in SB 375, which encourages a use of a probationary period
following release from Warm Springs. Senator Towe said 50% of
these people following release for one reason or another have

come into trouble and had to be committed again. We are hoping
with this bill to address some 50% of the problem. Secondly, -

in 376, we are proposing to create a new standard, a new category,
a person who needs treatment but is not seriously mentally ill.

We are requesting that that person not be committed to Warm Springs,
but may be required to submit to treatment for 30 days or a possible
extension for another 30 days. That one is probably the most
controversial of the three bills. Third, we are proposing to
address the person who really has a property problem. They wouldn't
hurt anyone, but they may have a substantial impact on his or

her property. Where no-one is willing to come forward to act

as a conservator, we are proposing to make the public administrator
the conservator in those situations. That's the essence of the
three bills. Senator Towe then told the committee about the
people who worked on the three bills. This bill refers to the
probationary period after leaving Warm Springs. This is theperson
who has already been found seriously mentally ill. Judge Bennett
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said there is no Constitutional problem when you have someone
already adjudicated as seriously mentally ill and you want to
continue the jursidiction over that person. Senator Towe said
the present law is not adequate, and that's what this bill does.
He then went into detail on the bill. He said that section 2
refers to rehospitalization, and that's a key factor in this.

He said it states in the law that in order to rehospitalize him,
you have to find out he is violating the terms of his release
and he is liable to harm others. Senator Towe said what is the
advantage, you might as well start up and find him seriously
mentally ill all over again. That's what we are trying to avoid
in this bill. Senator Towe then explained this thoroughly to
the committee by reading from existing law. Senator Towe said
no committment can last for more than a year. He said suppose
he is on the 1lth month and they wish to release him, they would
only have jurisdiction over him for one more month according to
the present law. We wanted to set something up so that they would
be encouraged to release him, but that they wouldn't lose the
other commitments when that one month expires. And that, he
said, is what section 5 attempts to do. We are allowing them in
section 5 to renew the conditions for another year, only it is
first of all for six months and then a year. In no event, can
there be an extension of these conditions for more than three
years. Senator Towe explained that that allowed them more control
over this individual when he leaves Warm Springs and that's the
whole purpose of this bill.

PROPONENTS: Jim Schwind, Helena, supports this bill because he
thinks it does a better job. He said he was one of the more
prosperous mental patients around town and he has more experience
to talk about involuntary commitment. He told the committee about
his three voluntary commitments.

Dr. Donald L. Harr, Psychiatrist, Billings Mental Health Service,
supports this bill. He felt it was vitally important that there
be the means for rehospitalization for continued treatment before
they reach a severe state. Dr. Harr felt that there was certainly
no push to return them to the hospital if there was any way to
continue treating them on an out-patient basis. Dr. Harr pointed
out in section 3 that there was an additional hearing.

James Dorr Johnson supports this bill. He said this is the
culmination of ten years of work. He told how this legislation
will affect people's lives. Mr. Johnson told about one of his
peers being against the bills because he is more civil liberties
oriented. However, he thinks these bills are proper. He told
about having a patient that he worked very hard with and how
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he got him to the point of being an outpatient in a halfway house,
and how well he was doing. Mr. Johnson said that now his patient
was living on the streets of Butte because they no longer had

any jurisdiction over him, and that it would only be a matter

of time before he was back.

Nancy Adams, Clinical Social Worker for Mental Health Services
in Helena, and she runs Montana House, one of the six larger
programs for the seriously mentally ill in Montana. She wants
to reinforce what Jim Johnson has just stated. She told the
committee that she could cite many cases where if they did have
a conditional release that could be extended, they would have
fewer tragedies than they are having right now in the community.
She is in support of SB375. She entered a package of letters
and forms (Exhibit 1) plus transcripts of two complete meetings.
This package refers to SB375, SB376, and SB41l4.

Cliff Murphy, Mental Health Association of Montana, supports
this bill. Mr. Murphy entered written testimony attached hereto
marked Exhibit 2.

Laurie Risdahl, Missoula, supports this bill. Mr. Risdahl said
that he had studied this bill and he feels that the interests
of the patients are very well guarded. Mr. Risdahl told about
his son who has been in and out of mental institutions for the
last 15 years. He told about the many times when they knew he
needed help, but they could not get anyone to help him because
he had not committed acts that made him a danger to himself or
anyone else. He hoped this bill would cover that instance.
However, he supports this bill in all other respects.

Donna Heffington, Deputy County Attorney, Yellowstone County,
supports this bill. Ms. Heffington feels that the current law
does not extend far enough to help people who need help. She
said most of the people that she ran across were people with
past histories of mental health problems and commitments, and
had been conditionally released. - She said that in addition to
proving that they had violated the terms of their conditional
release, they also had to prove that these people were dangerous
before a revocation could occur. She said this was hard to do
before they had deteriorated to the point where they became a
danger, and from there it was a long way back to outpatient status.

Kelly Morse, ., Director of Mental Disabilities Board of Visitors,
supports this bill. Ms. Morrison reiterated what has been stated
before regarding rehospitalization of patients. She told the
committee that this bill is a compromise between advocates and
mental health providers and she strongly supports this bill for
people who need additional treatment.
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Dr. John Lynn, Psychologist, Mental Health Center, Missoula,
supports this bill. He is responsible for helping people that
have been released. He said the most frustrating thing is to
see them come out of Warm Springs well and know that they can
only treat them for six months and then the patient will go off
their medication and predictably end up back in Warm Springs.

OPPONENTS: None

QUESTIONS OF THE COMMITTEE: Senator Crippen asked Senator Towe

if when a person is first committed they have to define that
dangerous standard. As I understand it, that standard is there.

Is that correct? Senator Towe said absolutely. Senator Crippen
said and under the present law, you can be confined for one year?
Senator Towe answered for three months, then six months, then

one year, and then a year, and a year. Senator Crippen and during
that time, you have to go back and show.. Senator Towe said that's
correct. It is the same procedure as is provided here in section

5 for renewal of the conditions. It is a procedure in which the
petition has to be submitted to the court, and a hearing is not
held unless it is requested, but you have to submit this to various
other persons, so his attorney and others can come in and demand

a hearing. It is not an automatic hearing. Senator Crippen -
said that page 9 subsection 6 appeared to provide for further
extensions beyond that three yvear period. Senator Towe replied
that it does not. He said that he has read it through several
times and he believes it is correct. He referred him to page 7
where it states that it cannot last longer than three years.
Senator Towe said that you could extend a year at a time until

you hit the three year iimdss. ' u

CLOSING STATEMENT: None

CONSIDERATION OF SB 376: Senator Thomas Towe is the sponsor of
this bill. He said this bill is the most substantive of the
three bills, perhaps the most controversial, and although he

has always had reservations about this, as the committee worked
it out, he thinks it is a good bill. This bill addresses the
same problem in a different way. This bill provides for a new
criteria of or category of persons. The first page just cleans
up the language. Significant part starts on page 3. Senator
Towe explained that this described a person in need of treatment.
A person in need of treatment is a person who (a) suffers from

a mental disease; (b) has been deprived by reason of his mental
disabilities of the capacity to function without major disruption.
Now, disruption is somewhat vague, but I think most people will
understand that we mean disruption, such as someone who comes
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tearing into a building, rips the pictures off the walls and
throws the furniture all over and does that kind of thing obviously
causes a major disruption. But notice, there is no harm to him-
self or others, that's not a part of this description. (c) As

a result of his mental disorder is unable to understand his need
for treatment and to give or withhold informed consent to the
treatment; and (d) if his mental disorder is untreated, will
predictably suffer further serious deterioration in his mental
condition. Now, it does not say he will become severely mentally
disabled, but that he will deteriorate and that can be established
by his past medical history. Senator Towe said that's the most
important part of this bill. Senator Towe then went on to describe
and read the rest of the bill section by section to the committee.
Under this bill Senator Towe said, Warm Springs commitment is

not a possibility. He said that the county that the cost of the
proceedings shall be paid by the county that had initial proceedings.
In other words, if he is from Billings and is released to Helena
and the original proceedings were in Billings, they would have

to pay for the proceedings. Senator Towe said that he needed to
make some amendments. On the top of page 19, the language in that
first top paragraph, lines 1 through 7 should all be restored to
the way it was before. Language should be returned to original.
language and that makes it clear that you can only have 30 day
extension and that was the intent. A couple of other questions,
Dr. Harr proposes in line 6 where we refer to persons who are

not a danger that we make that even clearer and say who do not
present an imminent threat of danger. On page 7, lines 18 and 19,
Dr. Harr points out that the words "for inpatient" treatment
should not be included at that point since the request may be

for something else, such as outpatient treatment. Page 12, line
22 strike the words "inpatient commitment." We just want pro-
ceedings at that point. Page 14, this amendment is not supported
completely by the committee, it is a suggestion of Dr. Harr and

on line 5, the proposal is to strike "course of" and insert 'setting
for." Page 14, lines 11 and 12, there was much discussion over
the words "the person may not be required to pay for court ordered
treatment." We discussed this long and hard and he leaves it to
the committee. He said if the people don't pay for it, the county
is going to have to pay for it, and then you are going to have
people up here protesting it. The last one is on page 14, lines
17 and 18 where it says "professional person" maybe it should

read "facility."

PROPONENTS: Venus Bardanouve supports this bill. Ms. Bardanouve
entered written testimony attached hereto marked Exhibit 3.
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Jim Johnson supports this bill. Mr. Johnson told them that after
nine years he's still in Warm Springs. He said that legislators
and taxpayers have financed his being there during this period

of time. Mr. Johnson told about a friend of his who needed help
and without this bill couldn't get it. He agreed with all of the
amendments but two. One having to do with course of treatment,
page 14 line 5, because of his friend and the problems he had
with his medication. Mr. Johnson also thinks that it is awful
that people should have to take these medications and lose their
freedoms and have to pay.

Janey Norheim supports this bill. Mrs. Norheim entered written
testimony attached hereto marked Exhibit 4. She pleaded with
the committee to pass this bill.

Dr. Donald L. Harrxr, Psychiatrist, Mental Health Center in Billings,
is in favor of this legislation. He said that this legislation
accomplishes something that he has been trying to accomplish for
a long time. Dr. Harr said that he is mainly interested in the
individual and his rights and he thinks this legislation covers
both. He explained his reasoning for wanting page 14, lines 4-5
changed. He said that he did not think the courts should recom-
mend treatment. He felt that was best left up to people who

had the professional training to do so. Dr. Harr said that this
legiglation would allow these people to receive treatment before
their conditions deteriorate to such a severe degree.

Curt Chisholm, Deputy Director of the Department of Institutions,

the Department does not oppose this bill. Mr. Chisholm said the ?
language on page 14, line 14, is controversial with them. It

does causethem a great deal of concern. He suggested they strike

that provisional out of the bill. He told them about their delicatel
balanced budget and revenue projection for '86-'87 biennium relative 1!
to mental health centers. He thinks they should be given the

authority to charge for these fees for people who can afford to ?

pay.

Cliff Murphy, Mental Health Association, and we support this bill.

Donna Heffington, Deputy County Attorney, Yellowstone County,
concurs with Dr. Harr. She told about the many people they have
had to turn away because the people they are seeking help for

do not fall within the definitions of the law. Ms. Heffington
believes that people's rights are very well protected.

Nancy Adams, Mental Health Services, Inc., Helena, is in strong
support of this bill. Ms. Adams believes that with the care
facilities that we have now, this legislation is timely. She
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feels that people can now be treated in their communities without
having to be hospitalized under this bill. Ms. Adams supports
the amendments suggested by Senator Towe and Dr. Harr.

John Lynn, Western Montana Mental Health Center in Missoula,
said that he supports this bill. He also supports what Mr.
Chisholm said about charging for those services. He told the
committee about their care facilities. (Exhibit 5)

Dr. Donald L. Harr said that he knew this was going to become

a controversial issue over payment for services. He said that
‘people who are going there voluntarily should have to pay, but
people who are being treated there involuntarily should be publicly
paid for, because if they are faced with those bills, they are

not going to get better as quickly.

Laura Risdahl, Missoula, member of Parents, Friends and Relatives,
a support and advocacy group called A New Beginning, and I would
like to say that A New Beginning supports SB375 and SB376. We
are very happy with Senator Towe.

OPPONENTS : Tom Posey, Billings, opposes this bill. Mr. Posey
entered written testimony attached hereto marked Exhibit 6.

Susan Cottingham, Montana Chapter of American Civil Liberties
Union, rose reluctantly in opposition to the bill. She said the
ACLU is opposed to involuntary commitment. She believes this
bill eliminates an important protection or important definition
and that is the definition of imminent danger, and I believe
one of the proponents did testify that in her family they had .
a problem identifying imminent danger and I believe that's one
of the areas we should look at. However I do think this is a
significant departure because you are talking of committing
someone who does not pose an imminent danger. She told the
committee about the movie Francis.

QUESTIONS OF THE COMMITTEE: Senator Pinsonault asked Mr. Posey

to answer yes or no to this question, he said that the proceedings
can be brought by the county attorney, and Senator Pinsonault
asked if this were changed to read that it was brought only by

the immediate family, would that help. Mr. Posey replied that

it would be more palatable, but it wouldn't solve the problem

of forced medication.

The hearings on SB 375 and SB 376 are closed.

CONSIDERATION OF SB 414: Senator Thomas Towe is the sponsor of
this bill. Senator Towe said SB 414 is the smallest in the package.
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Senator Towe said the concern is that person who needs help in
managing their property when no-one is willing to come forward
and act as conservator. The books already have adequate laws.
for conservators or guardians, if you will, of people's property.
But what happens when no-one is willing to do that? In many
instances close relatives are not willing to do that for a
number of reasons, and in some instances there may not be any
close relatives. What this bill does is state that whenever

a professional person has reason to believe that this person

is in need of a conservator for effective management of his
property and the person has no other person to step forward

and do this, they must notify the public administrator. There
is a public administrator in every county. The public adminis-
trator must then file a petition for appointment. That's the
bill. Senator Towe said the rest of the language deals with
appointment of a conservator and adds on page 4 a list of the
persons in order of priority to be appointed. On the last page,
it lists payments. May not exceed 2%% of the payments or $100
whichever is less. If the public administrator does not want
to do this, it presents a problem, because this bill requires
the public administrator to do this. He may not feel that there
is enough money involved to make it worth his time. We are not
sure how to answer that, we just wanted to present that to the
committee.

PROPONENTS: Jim Johnson, Montana Legal Services Association,
said that subsection h, page 4, corporations set up for this

purpose is a good way to handle this. He also thought having
the public administrator handle this is a good idea. He also

thought the fees were appropriate.

Bob Raundal, conservator for two hospitalized patients, said that
on behalf of the Mental Health Association he thinks this bill

is a good idea. He figured out the fee on these two patients

and one of them gets $272 per month and that amounts to $3,324,
and if you take 2%% of that, that's $83.10, which would be $6.93
per month, so I'm a little skeptical about whether the 2%% is
enough.

Cliff Murphy, Mental Health Association, said that the association
is also in favor of this bill. He has talked to Mr. Raundal

about the matter of the fee, and they have considered forming

a nonprofit corporation to handle a certain class of patient.

With only $7.00 per month or whatever, if you had 300 people,

you still could not carry on any type of project under this.

He said the Mental Health Association wanted the fee kept down,
but a nonprofit corporation trying to maintain even a part-time
staff person to handle this, would have a problem, so this might
have to be looked at.

-
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OPPONENTS: None.

QUESTIONS OF THE COMMITTEE: None.

CLOSING STATEMENT: None.

The hearing on SB 414 is closed.

CONSIDERATION OF SB 411: Senator Thomas Towe is the sponsor of
this bill. Senator Towe said this was the Department of Institu-
tions' bill and it had nothing to do with the other three bills.
He said that this bill had to do with the youth treatment center
that has now been established as authorized in the last legislative
session. We passed very restrictive legislation last time saying
that the only people that could be treated at that facility would
have to be seriously mentally ill patients, and the concern is
that we may have been a little too restrictive. It could be that
we will have an institution there that has nobody but maybe 3 or
4 or 5 people. As you can see in the bill, we do intend to open
it up to court evaluation, not to exceed 60 days, for the sole
purpose of advising the court as to whether the youth is seriously
mentally i1l1l. No-one can be sent to Warm Springs unless it is
pursuant to a criminal conviction (Senator Towe was talking about
youths). He said the court cannot commit someone for more than
60 days unless the youth is seriously mentally ill as defined

in the codes, and they may then keep them until they turn 21.
Senator Towe said originally the law said no-one under the age

of 12 could be sent to the youth treatment center, and this bill
would change that to read that anyone under the age of 18 may be
sent to the center. However, individuals under the age of 12

may be committed pursuant to rules promulgated by the Department
of Institutions.

PROPONENTS: Curt Chisholm, Deputy Director for Department of
Institutions, supports this bill. Mr. Chisholm felt that they

did not do a very good job last session of defining how you get

in and out of this treatment cener. He felt they did not tie

in two acts very well, one being the Youth Treatment Act and

the other one being the Mental Health Commitment Act. This allows
the youth court to use that facility for purposes of mental evalua-
tion, and it allows for commitment on a long-~term basis by the
court. Mr. Chisholm went on to explain the bill to the committee.
He entered a small amendment attached hereto marked Exhibit 7.

He explained this amendment to the committee.

Kelly Morse supports Mr. Chisholm's amendment. She said the
only concern she has is on page 3 (4) and concerns putting the
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youth back into Montana State Hospital at Warm Springs. She
said they would be put in the forgsic unit and that that is not
a very pleasant place for anyone, let alone youths. However,
she said, we do not have a solution for this problem yet.

Cliff Murphy, Mental Health Association, is neither a proponent
nor an opponent. Mr. Murphy has a concemregarding committing
children under the age of 12 without segregation. It appears
the building has been built without the means of separation.
They would have the same concerns about those sent there under
criminal law for evaluation.

Jim Jensen representing himself, said that Mr. Menahan had told
him that this center was designed to possibly not accommodate a
wide variety of youth and it probably ought to be restricted to

the people going in there in the most narrow way. Mr. Jensen

went to Billings to see the facility and he told the committee

that this was a maximum security facility. He felt the legislature
should be careful before they expand the number of youth, either

by age or category, to that facility, because it is a lock-up
maximum security, and it is not a pleasant facility. Mr. Jensen
felt that maybe this facility should be looked into further.

[

Laura Risdahl, Missoula, said she agrees with the bill in general,
but she thinks they are all forgetting about human needs. She
feels they have built another jail and that this wasn't needed.
She asked many rhetorical questions such as if they ever get

to go outside. Ms. Risdahl felt that these people are sick and
should not fall under the Department of Institutions. She felt
these people need help and should not be locked up. :

OPPONENTS: None.

QUESTIONS OF THE COMMITTEE: Senator Pinsonault asked Ms. Risdahl
if she had visited the facility. Ms. Risdahl said no.

CLOSING STATEMENT: Senator Towe asked that Curt Chisholm be allowed
to close. Mr. Chisholm said that he could explain to the people

who expressed concerns about the austere facility that they are
about to open, that it does meet JCH creditation standards for
psychiatric care and will be so licensed by the Department of

Health. Mr. Chisholm said that some of the concrete beds and
concrete desks are there for a purpose, so consequently it doesn't
look as nice as he would like it to look. He said they ran short

of money so had to give up floor coverings and appropriate paintings.
Mr. Chisholm said the facility can be locked, but the individual
doors will not be locked. 1In other words, the children won't be “
locked in their rooms. He said they do have four isolation cells iﬁi
where someone could be locked up if the need arose. He said the




Page 11

Judiciary Committee
Minutes of the Meeting
February 20, 1985

children will be monitored by professionals 24 hours per day.

He said the children will get to have recreation out in the yard
right there in downtown Billings, and that it will be handled
similar to what Warm Springs is. He said many professionals
helped in the design of the building.

The hearing on SB 411 is closed.

FURTHER CONSIDERATION ON SB 28: Marcia Rundle asked the committee
to reconsider the action it took on Wednesday. Ms. Rundle said

she was very surprised at the turn the hearing took. Ms. Rundle
would like the committee to reconsider the amendment known as

the Chambers amendment. She said that she is not speaking on
behalf of the Montana Reserved Water Rights Compact Commission,

but that she has the support of every member she has talked to.

Ms. Rundle entered written testimony which is attached hereto
marked Exhibit 8. The Compact Commission prefers that it leave
the statutory process created by SB 76 as it is. Ms. Rundle
believes the Attorney General's office is not opposed to leaving
the statute as it is. She said it is ambiguous the way it is.

She felt her special objections cannot be made in the water courts.
The challenge of due process should not be made by allowing substan-
tive matters to be changed in the water court. Only the courts

can decide that. Ms. Rundle believes neither the "for informa-
tional purposes" or the Reid Chambers' amendment should be adopted.

Clay Smith, Attorney General's office, had no objection to the
statute remaining as it is. The amendment was to address the
concerns raised by the tribes. On Friday, he forwarded to Reid
Chambers the Attorney General's proposed amendments thereto and
they discussed them at length regarding the proposed changes to
the statute. He felt Reid Chambers was uncomfortable with his
own language. However, he can't state that they have agreed

to any new provisions.

Senator Mazurek said that he had spoken with Cal Wilson of the
Northern Cheyenne Tribes, and that Mr. Wilson is actively involved
in regulations put in by the legislative process. He said he
could not understand why anyone would go along with the Chambers
amendment because of the due process issue. Senator Mazurek asked
what is your reaction if we leave the existing language as it is
and what would be the tribe's reaction? Senator Yellowtail replied
that he is not a lawyer. However, he thinks that may be the safe
thing to do. He felt it would be better for the committee to
leave the situation as it is rather than to do something that is
guestionable. He doesn't feel they should have hearings after

the hearing. Senator Mazurek said that they are trying to balance
a lot of interests and they have a lot at stake. Senator Towe
said that the part of the Chambers amendment he is concerned

about are on the gray bill. Senator Towe suggested adding after
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compact on line 15 "on the basis of procedural errors is". Marcia
said she has a problem with the concept of relieving prople from
the terms of the compact. Senator Mazurek said that when they
hold a second hearing, they want to go through with a bill that .
does not upset the apple cart. It extends the commission and does
not include provisions to which both sides don't agree. If we

do that, we leave open the question of what happens to the compact
in the preliminary decree. The tribes will argue this one without
the compact. The commission will argue the same thing, and the
Attorney General's office would argue otherwise. Senator Mazurek
said that this is such a critical issue and is so delicate politi-
cally that we should leave things as they are. He said their
premise will be that they are not going to change the law unless
there is agreement on all sides so they will not give unfair ad-
vantage to anyone.

Senator Towe made a motion to reconsider their action in recom-
mending SB 28 do pass as amended. With Senator Crippen voting
no, the rest of the committee voted aye, so the motion was
adopted.

Senator Yellowtail moved to strike the Chambers'amendment. With
Senator Crippen voting no, the rest of the committee voted aye,
so the motion was adopted.

Senator Towe moved that SB 28 do pass as amended. With Senator
Crippen voting no, and the rest of the committee voting aye,
SENATE BILI, 28 DO PASS AS AMENDED.

-

P
The meeting was adjourned at 12;27 p.m
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John Lynn, Director
Riverhouse
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Jim Johnson

Montana Legal Services

517 E. Front Street
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444-3955
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MH & Residential Services, D of I
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Helena MT 59620

444-3964

Judge Gordon Bennett

Lewis & Clark County Courthouse
Helena MT 59601
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Senator Tom Towe
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Billings MT 59101
248-7337
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Yellowstone County Attorney's Office
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Billings MT 59105

252-2885

Bob Slonski, Deputy

Missoula County Attorney's Office
Missoula County Courthouse
Missoula MT 59801

721-5700
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Cheryl Ikeda

Adult Protective Services

Yellowstone County Resources Department
3021 3rd Avenue N.

Billings MT 59101

259-7837 (h) 248-1691 (w)

Cliff Murphy (MT M.H. Assoc.)
1301 Rimrock Road

Billings MT 59101

252-1685
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Great Falls MT 59401
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Jim Jensen
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Montana Council of
Regional Mental Health
Boards, Inc.

October 29, 1984

Dear Cltlzen:

The publlic meeting with Senator Towe, concerning Montana's Commitment Law held
In Halena on September 5, 1984, was very well attended by concerned citlzens,
It was declded at that time, to hold another meeting wlith Senator Towe since
time did not permit In depth discussion of the many Issues ralsed. Thlis
meeting will be held at the State Caplitol Bullding, Room 104, at 1:30 pm,, on
November 28, 1984,

The meeting on September 5th was a follow-up to a survey sent to 208 people;
including psychlatrists, county attorneys, distrlct Judges, sheriffs, adult
protective services, mental health professionals, consumer representatives

and other people dlirectly Involved In the process of committing seriously men-
tally 1)) adults to Montana State Hosplital, Warm Springs. The survey Indl- ’
cated dissatisfaction with the "serJously mentally I1Il" definfition, "imminent
threat" clause, and a desire for a "gravely dlsabled" clause,

Comments focused on the frustrations and fears of professionals and parents In
"committing"” an aduilt before too much personal and community harm |s done, and
wanting some leverage to protect the "non-compiiant" mentally JjI]) adult once

he or she Is released from the state hosplital. :

If vou cannot attend thils meeting but wish to submit written comments, mall
them to Nancy Adams, 422 North Malin, Helena, Montana 59601, and they will be
presented at the meeting.

Slncerely,

U Bt

John Nesbo ' IN/KKP
Chalrman ' 33/605

EGION | — EASTERN REGION Il — NORTH CENTRAL REGION Il — SOUTH CENTRAL

B19 Main Street 2307 Eleventh Avenue South

A ‘ . 1245 North 29th Street
iles City MT 59301 Great Falls, MT 59403 Billings MT 59101 *
32-0234) (727-2991) (252-5658)

4 REGION IV — SOUTHWEST REGION V — WESTERMyATE JUDICIARY COMMITTEE

801 North Last Chance Gulch Fort Missoula T-12 )
Helena MT 59601 Missoula MT 5980 EXH'BIT NO.

(442.0310) (543-5177) DATE 022085
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COMMITMENT LAW QUESTIONNAIRE
RESPONDENTS COMMENTS

4 f
#

Attached are positive and negative comments written by the various respondents

to the Montana State Commitment Law Questionnaire circulated by the Montana
Council of Regional Mental Health Boards, Inc.

0f the 208 statewide mailout to psychiatrists, county attorneys, district
judges, sheriffs, adult protective services, community mental health profes-
sionals, and other people directly involved with the commitment process, there
was a total of 138 returns.

As indicated on the returns, the first three questions elicited the greatest
responses recommending change; whereas, the last two questions received less

comment.

*

Question #1:

Question #2:

Question #3:

Question #4:

Do you feel the "seriously mentally i11" definition needs re-
vision? (53-21-102(14) & 53-21-126(4), MCA)

67% responded yes.

Do you feel the "imminent threat" clause is too restrictive and
needs to be redefined? (53-21-126(2), MCA)

74% responded yes.

Do you feel our law needs a "gravely disabled" clause such as the
State of Washington or other states have to protect people who
cannot function independently in the community and are manifest-
ing severe deterioration in routine functioning because of a

- serious mental impairment?

- 84% responded yes.

Many states have shorter and more graduated "commitment" periods.
Because of increasing availability of other treatment facilities
in the state, sometimes it may be more practical and beneficial
to the person to be involuntarily committed for only a 14 day
period to a local psychiatric unit, and in that time they may
reconstitute. Do you feel our commitment periods should be
changed? '

52% responded yes.

SENATE JUDICIARY COMMITTEE
exaBr o L
pae 022085

BuL N0_385 375, 37¢, 414
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Question #5: Do you feel it would be of more value to funnel all "voluntary
admissions," emergency detentions and civil involuntary admis-
sions to Montana State Hospital through a "Community Mental = -
Health Center" screening process? :

SENATE JUDICIARY COMMITTEE

EXHIBIT NO
DATE 0220895

BILL N0.SBS 375,376, 4y

Psychiatrists, adult protective services workers and mental health profession-
als were each in the 90th percentile on wanting a "gravely disabled" clause
legislated, and were also in the highest percentile in recommending re-
definition of the "imminent threat" clause.

38% responded yes.

Following are some of the comments from the various respondents.

Question #1 - “Seriously Mentally I11" definition

EXCERPT FROM REPORT OF THE COMMITTEE ON MENTAL HEALTH, 37th INTERIM MEETING,
MONTANA PSYCHIATRIC ASSOCIATION, APRIL 6-7, 1984: "Of special concern to
the committee at this time is the present status of the state mental health
civil commitment statute. As it stands now, people may be involuntarily com-
mitted to a hospital for psychiatric treatment if, by reason of mental illness,
they represent an imminent danger to themselves or others. Many persons, fre-
quently those afflicted with manic disorders, are terribly destructive of

- property and financial resources, and yet are difficult, if not impossible,
to temporarily commit for treatment under the present statute. This takes
an incalculable toll on the financial and emotional well-being of families
and loved ones .of those so afflicted. The Montana Psychiatric Association
has decided to at least explore the possibility that present commitment law
can be broadened to include those destructive of property and financial re-
sources. This might include the introduction of legislation in the next ses-
sion of the legislature to amend the present law. The Montana Psychiatric
Association seeks the support of the Montana Medical Association in this
matter."

Should include some provision for competency to decide for or against treat-
ment.

People not meeting the definition of seriously mentally ill; such as, accutely
manic patients, often inflict considerable emotional hardship on their families
during such times and they may lose family, job or savings. If they do eventu-
ally manifest behavior that would make them commitable or can be persuaded to
enter treatment voluntarily, often their hospitalization and treatment are a
great deal more expensive and prolonged because they have gone weeks or months
in an accutely psychotic state before allowing proper medical care.

"Deprived . . . of ability to protect his . . . health" (section of the law)
needs expansion to include losses of judgment in severe psychosis.

e . o i et o @4 T8 233 -2-



Should more clearly emphasize the deprivation of ability to protect one's life
or health. The requirement of showing physical injury fails to take into ac-
count those cases involving inabi]jty to handle day-to-day affairs.

The term "mental disorder" neéds to be clarified as to what it includes. Could
‘a chronic sex offender be classified as seriously mentally i1l under the pre-
sent definition?

Definition should reflect shift from emphasis on injury to ability to function
in society.

Too restrictive -- people ask why do we have to wait until something happens to
someone before proceedings can take place?

Present definition has not carried problems.
It appears too easy to determine such illness as a result of attempted suicide. %i
The Supreme Court has too strongly limited the application to the present law.

It should incorporate as part of its definition something similar to the
"gravely disabled" clause.

Eliminate requirement of an injury or threat thereof; substitute the psychiatric
testimony that the mental illness requires confinement to treat effectively.

I feel very strongly that this (revision of definition) is long overdue.

This presently precludes prewriting treatment to many who are treatable but
non-violent.

It is too restrictive to have any practical meaning and generally makes a farce
of the whole Mental Disease section.

We need to simplify, rewrite and reorganize the entire law. %ﬁ
I don't feel they have to be harmful to themselves or others to be classified :
(as seriously mentally i11). SENATE JUDICIARY commm%
See 53-21-129, MCA. These section should be more compatible. :\:f” NO. 552025

"In danger to themselves or others" isn't working. BILL N0:565 375'37(,,)'-11521

Should go beyond physical injury -- include harassment of others.

It is too restrictive. By the time physical harm occurs, it is often life-
threatening. It is then too late. :

Not all who need treatment are seriously mentally ill.

In our area, "seriously mentally i11" in implementation means only suicide at-
tempts or homocide attempts. It doesn't seem to apply to other serious behaviors.

I have seen cases where a person may be both mentally i11 and senile, but be-
cause of the senility, wasn't commitable. I would think the senility factor
combined with mental illness could create a serious mental illness that may

be more appropr1ate1y treated in a mental health facility rather than a geriatric
setting. 3




"Senile" needs to be replaced -- this word has no medical meaning. Consider
"dementia" as a base for commitment.

If interpreted to the letter, it leaves some very seriously mentally i11 people
in jeopardy.

It presently implies only the institutional population.

The "seriously mentally i11" definition should include a category for those
who are incapable of caring for themselves because of emotional probiems.

Physical injury is too limited; implies wait until drastic, when some clients
need protection before that.

"Protect his 1ife or health" allows severe deterioration before treatment is
given.

This has been no problem for me -- as long as serious depression is defined as
mentally i11 and as long as ordinary people who are just mean, nasty and brutal
are not defined as mentally il1. .

Injury should include psychological, not only physical.

When the Montana law was passed, it was in accordance with the U.S. Supreme
Court decision. It still is.

The present definition is as clear and concise a definition as you could have.

It should be limited to people who have committed crimes.

- Question #2 - "Imminent threat" clause

"Professional person" should be changed to "Mental Health Professional."

How about replacing "imminent threat" with "substantial 1ikelihood" or "proba-
bility" or some such wording?

Suggest instead "a'potential threat to others because of active serious mental
illness."

Persdn may be a significant suicide or assault risk without provable imminency.
Needs redefinition to clearly explain what "unable to care for self" means.

Substant1a11y verified verbal threats .need inclusion in addition to "overt
acts.'

Quite often the patient's own statements and acts lead their fami]y members and
friends to believe that they are considering self-inflicted injury or injury to
others, and these acts should be admissible as evidence upon which to base a
commitment.

SENATE JUDICIARY COMMITTEE

EXHIBIT NO.

DATE 022085
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Not necessarily too restrictive, but should have different focus than injury
or threat of injury.

What is "imminent" to one person is not to another. Does "imminent" mean that
a person must be holding an ax over another's head, or that there is a strong
likelihood he will harm another?

- "Overt act" requirement goes too far.

"Overt act" needs to bedefined to include verbal threats.

A person can be totally disoriented and unable to make rational decisions, yet
still not fit under the imminent threat clause.

By the time it's “imminent," it's often too late.
It presents real proof problems in the courtroom and is too vague.

The required act may also have involved a life-threatening situation. Preven-
tion should be the theme in this act, not overt acts.

It is the worst part of the present Taw.

It places thdSe!in the helping profession in a position of p]éying a waiting
game before action can be taken.

A mentally i11 person should be able to get help before becoming an "imminent
threat."

This clause seems to be ignored and most cases require proof of something that
already happened.

Prevents timely intervention and people fall through the cracks.
What of people who cannot take care of themselves without assistance?
Past history needs to be taken into account.

"Imminent" is very hard to define in regard to how dangerous an individual is to
self and others.

"Imminent" seems to apply to "within the next few minutes."
Include "reasonable certainty."

"Gravely disabled" would be better -- some clients need only meds to balance
out again.

Needs to be broadened to include statements made as to intention and means to
carry out such intentions. :

Is a "threat" to harm somebody or themselves considered an "overt act?" If not,
we're all in big trouble.
g : SENATE JUDICIARY COMMITTEE
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Change the .burden of proof from "beyond a reasonable doubt" to a "preponderance
of the evidence." .

The basic problem here is who can”predict when a person will become violent or
a threat to self or others? No psychiatrist can. No psychologist can. No one
can.

"Imminent threat" has been interpreted to be verbal threats and peop]e have been
committed on that basis.

"Threat of danger to self or others" would make this clause less restrictive.
Many feel "imminent threat" is too lenient and should be limited to actual harm.

The clause should not even be included. A person should be a criminal before
commitment.

At least "substantial menta] deterioration" should be included
SENATE JUDICIARY COMMITTEE

EXHIBIT NO |
022085

SBs 375,376,414
Very much needed. We need to revise the law in the direction oqorecogn1z1ng
illness and dependency which can be helped by treatment. Hental illness is not
primarily of concern to the State because of the threat to others. It is of
concern because of the dependency, incapacity and loss of judgment it causes.

Question #3 - "Gravely Disabled" clause  DATE

Especially for the elderly.
Most definite gap in present law.

I think present law requires people to deteriorate too far before intervention
is allowed.

No. I think this area is covered by the statutes on incapacity.

Not without defining "mental disorder," which would have to be done like
53-21-102(14), MCA, or an equivalent.

Many people in this category who will not properly feed themselves or take
medication.

I would think guardianship proceedings would suffice.
If this would help us deal with the "revolving door" type of patient.
"Gfave]y disabled" could encompass quadrapalegic, polio victims, etc.

- Definitely needed. We now have no mechanism for treatment when individual
refuses but is not an imminent threat.

Yes, but somehow without tampering the right of choice lifestyle. (E;

Washington State clause fills gap which currently exists in our statute, es-
pecially part "b" of 71.05.020.

-6-



Having worked five years in Spokane, Washington, I know this (Washington State
clause for "gravely disabled") to be superior law.

Being deprived of their ability to "protect life or health" is being used for
this purpose already. I personally have had no difficulty with the status quo,
but have heard of others who have.

At present, these patients are being poorly dealt with under the "imminent
threat" clause.

This applies to many chronically menta]]y i11 and would be helpful in getting
help for these people.

Many of these kinds of persons are unable to exercise powers of choice and re-
sponsibility; they are in need of treatment, often against their will.

Needs to be very specifically defined.
One would need to define the level of independent functioning.
Only if law for commitment standard is not revised.

We have neg]ected to legally protect those who cannot make rational dec1s1ons
for he]p

People who need treatment but are not dangerous shou]d be forced into treatment.
Would meet the needs of the majority of cases far better.

I belive the first three items must of necessity be the result of a trade off
between treatment realities and civil rights realities. The resulting diffi-

culties from either point of view may be the price we pay for valuing each.

I understand on reliable authority that this clause has caused many problems
and much unfair treatment in California.

Definition should clearly state that condition is the result of a serious men-
tal disorder.

It would probably be unconstitutional in Montana.
We need to go slowly, or we may be back where we were seven years ago with many

people in Montana State Hospital.

Question #4 - Graduated Commitment periods

The 90 day commitment can be to any facility, even outpatient, and can be ter-
minated whenever appropriate by medical discharge.

Yes, shorter commitment periods may be all that's necessary. Also, local inten-
sive treatment is always preferrable where possible.

SENATE JUDICIARY COMMITTEE

EXHIBIT NO J
DATE 022085
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A treating psychiatrist can under the present law discharge a patient before
the 90 day limit.

The current commitment periods are maximums, not minimums.
It should be longer -- not shorter.
Yes, but only if other facilities are available.

More discretion vested in county attorneys and court to prolong commitment uni-
laterally.

I believe some cases could be handled in this manner, especially those that
merely require occasional stabilization on some psychotropic medication.

The commitment time should be flexible to conform with anticipated minimum
treatment.

They should be made for 30 days.

I'm not sure how that would affect the rural areas of the state where there are
no such services. It is usually my experience that people have been released
before they are ready to live independently vs. finding that a commitment was
too long.

Sometimes longer periods are needed to stabilize a person.

Yes. Especially if a gravely disabled clause is incorporated in the law.

No. Two weeks is usually not long enough for a good evaluation and treatment
program.

The law should hinge on availability.

Medical guardianship for some would solve the problem -- could be in local com-
munity. .

Yes, our present system fosters the revolving door syndrome and is not taking
into account those people who reconstitute in a short period of time.

What's wrong with the 72 hours? Not everyone needs 14 days. I think the Taw
could be reworded, but see no point in doing so until or unless other facili-
ties are actually in place and prepared to take people who cannot pay.

Commitment to local inpatient psychiatric hospital would help greatly.

Other treatment facilities are simply not available in most rural areas of the
state.

Recommend selected commitment to alternative placement.

How would hospitals handle additional clients unable to pay?

SENATE JuDiCIARY COMMITTEE

EXHIBIT No |
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Question #5 - Funneling voluntary admissions, emergency detentions, and
civil involuntary admissions to Montana State Hospital through CMHC's
screening process. ;

There was evidence of legal problems and conflicts in requiring such admissions
to be made through the community mental health centers' screening process.

In addition, the question seems to be misunderstood. It needs to be redefined
with examples given as to how such a screening process would work. In some
states, the "screening process" takes place via an informal telephone process,
and does not require a complicated method.

SENATE JUDICIARY COMMITTEE i

EXH'BIT NO ]
DATE 0220%5
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MONTANA STATE COMM|TMENT LAW QUESTIONNAIRE & %o 5:.“1 COUNTY DISTRICT FROTECT IVE MENTAL HEALTH ASSOCIATION
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FINAL REPORT - July 31, 1984 w N 2
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i
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treatment facillities In the state, sometimes it may be 6 8 0 16 10 0 6 6 0 7 3 2 7 2 2 26 26 4 4 1 2 72 -+ 56 10
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December 13, 1984

SENATE JUDICIARY COMMITTEE

Senator Tom Towe & The |

Commitment Law Committee EXHIBIT NO
c/o Nancy Adams DATE 022085
422 North Main ,
Helena, Montana 59601 BiLL NO._SBs 375, 7, 4y

{ITTEE

Dear Committee:

I'm sorry I cannot attend the committee meeting in Billings, but hope
to convey my on-going interest and suggestions in the form of this—
letter. R

With regard to the three priority areas established in the November 28
Helena meeting, I have the following comments:

1. Defining a “person in need of treatment" seems to be a diffi-
cult and unnecessary task. If the "gravely disabled" clause
of the current law were clearly spelled out and written dir-
ectly in the law, there would be no need for an intermediate
half-step. The language of the Montana Supreme Court in the
R.T. decision could be used to clarify the meaning of gravely
disabled.

2. During the first "commitment law" meeting in Helena on Septem-—
ber 5, Judge Bennet made some interesting statements regarding
the commitment process. While he did not support any liberali-
zation in this law, I understood him to say that the issue of
follow-up in the community should not be difficult once the in-
dividual had been adjudicated. Judge Bennet seemed to be saying
that a judge could order on-going medication in the community
after discharge from the hospital. I would certainly like to
see this explored and clearly stated in the law since medication
compliance in the community is the critical issue with the chronic
"revolving door" patient.

While the six month conditional release is helpful in requiring
treatment for that period, patients often discontinue their med-
ication as soon as the conditional release. expires. If this
period could be extended based on the individual's history and

. 225 West Front Street ® Missoula, Montana 59802 e (406) 728-0239
A program of Western Montana Regional Community Mental Health Center



The Commitment Law Committee
December 13, 1984
Page 2

likelihood of decompensating, rather than waiting until the de-
compensation occurs and the strict criteria for the "seriously
mentally 111" definition are met, rehospitalization could be
greatly reduced.

3. 1 certainly appreciate the need for mechanisms to provide comser-
vators for those individuals unable to handle their own funds and
recommend study of the models operational in California and Mas-

sechusetts.

I hope these suggestions will be considered and again express my interest in
the work of this committee.

" Sincerely,

n Lynn
Regional Aftercare Coordinator
Region V

JL:1ly

cc: Dr. Jay Palmatier
Clinical Director
Region V

SENATE JUDICIARY COMMITTEE

ExisIT No.___
DATE 022085
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. treatment of a paranoid, schizophrenic condition that was rapidly

*ing with arthritis. It was like something out of the dark ages.

fghousand dollars, none covered by Blue Cross, also something I

SENATE JUDICIARY COMMITTEE

EXHIBIT NO. | - e
DATE 022685 November 18,1

Nancy Adams , -
422 North Main BILL No_SBs 375, 37¢, 44

Helena, Mt. 59601 -
Just a year ago I had my wife committed to Warm Springs for 4

becoming worse. Making that decision was one of the most agoniz-
ing I've ever had to make, but after urging by my doctor, and sev-
eral interviews with the mental health people in Kalispell, I fin-
ally signed the papers. I was sssured that she would be treated
with the utmost consideration, and though she would have to be jail-
ed pending the hearing, she would have a comfortable place and be
well treated.

To begin with the two deputies who picked her up while I was
gone, weren't considerate enough to have her take some night clothes
and a Jacket. Instead they thrust her into the car dressed just
as she was in slacks and short sleeved blouse.

I was tOtally unprepared for the deploriable conditons I found
when I went to see her the next day. I was angered, shocked and so
thoroughly disgusted that I actually felt sick.

She was housed in a dingy cell that offered no privacy, a toil-
et that wasn't working, no reasonable lavatory facility, and for a
bed, a barren bench suspended from:the wall that can best be des-
cribed as a torture rack, especially for an older patient suffer-

These patients are not criminals and should not be treated as such,
They need our help and sympathy, not humiliating degradaton and )
torture. b

I was told at the interviews that she would be confined only ;
a couple of days during which time the hearing would be held. But 8
one delay after nother stretched that out for over a week. The
damage done to the patient is incalculableShe is now bitter and
resentful and shuns contact with people. Certainly had I had the
least inkling of what she would be subjected to I never would have
commltted her. :

[ o

Flathead Regional Hospital has a safe room but it is not used
because a guard must be posted. For the life of me I cannot see
why this is not done. Certainly it would cost, but isn't the wel-
fare, health and human dignity of the patients worth it? It seems
we can find money for all manner of other things. 1In this enlight-
ened age how can these miserable conditions be allowed to go on and
on? How can we be so uncaring and calloused? :

About ten days after she was committed I got a letter from her
and was surprised by the clarity. She seemed her old self. Warm
Springs whould have released her then, at least on a trial basis.
All she needed was to get back on the drug she had stopped taking.
They did let her come home for the Christmas holiday period. I
found her completely well and moved to have her released, I found
that they were determined to keep her the full three months. Only
when I declared that I would not pay anymore did they release her.
Since we own our property and have a modest reserve, I was not
eligible for reduced rate. The two months cost me over seven

4
‘

ey

T

O not understand ,



. This was an expense that cut deeply into our reserve. I cbﬁidé
not afford much more such expense without endangering all that we -
worked a lifetime for.

I'm grateful that my wife has thoroughly recovered, and pray '
that she stays on her medication and continues in good mental
health.

Frank E. Uhlir
Box 157 i
Martln TCity, MtJ

Phone 387-5357 .. 59926
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John Nesbo, Chairman } . -
Montana Counsel of Regional o
Mental Health Boards, Inc. i
P.O. Box 3048

Great Falls, Montana 59403

Dear Mr. Nesbo: ’ s
Thank you for your October 29 letter. Something needs
to be done to make the commitment laws workable. I think
99% of the District Judges in the State, when the Towe
Bill passed, simply stated categorically that they would
never commit anyone under that law. It was an impossible
piece of legislation. :

Of course, the Judges couldn't carry through on this at-

titude. Things simply have to be done when people are

gravely mentally ill. But in a situation where I .have

recently committed a middle aged woman, while she was ob-

viously in a terribly mentally ill state, I am sure it

required a long leap for the psychologist to evaluate her

as being a threat to herself or to someone else. She refused
to cooperate in an evaluation, ergo the psychologist (pro-

fessional person) simply had to go on other evidence,

other people's statements as to her antics, and the Judge

then wanted to commit her for indepth evaluation but Warm

Springs refused to treat her unless she was committed for

"treatment". And so the Judge did what had to be done

and committed her for such treatment. This in spite. of
the fact that she had never had her commitment hearing.
But the attorney for the Dept. of Institutions assured
me that this is what has been done in other jurisdictions, JCde..
the probable cause hearing, in the absence of cooperation Aeﬁ
by the mentally ill person was simply converted to a com-
mitment hearing.

But this damned law requires the professional person to
stick his neck out, then requires the Judge to stick his
neck out, and defense counsel of course is always subject
the same criticism and possible malpractice accusation
or liability, as are the others, because of the terribly
unworkable state of the law as a result of Senator Towe's
Bill. In my opinion this bill requires everybody to stick

SENATE JUDICIARY COMMITTEE
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John Nesbo
November 7, 1984

Page 2

his neck out and face possible jeopardy in order to get
help to the person who needs help. o

Obviously, from your October 29 letter, this has been thé'
tenor of the comment from the professionals, parents, county
attorneys, judges etc. I want to add my feather- welght
to this volume of testimony against the Towe Bill, :

I would like to be able to attend the November 28 meetlng,
but at present am scheduled to attend a National District
Attorneys Association meeting in San Antonio, Texas over
that time frame so will be unable to attend. o

Very tru}§.yours,, 1f;j

DRY/ih
Attbrney at Law

/

P.S.: I might add that the last person we sent to Warm Springs
because it was difficult to contrive threats against her-
self or anyone else from her warped mentality, is now under
going treatment. However, the staff at Warm Springs is
critical of us for having waited so long to get her there.
They say she is so deeply paranoid that they don't know
if they will ever be able to bring her back out of thlS

mental state. z
S et

Well, this is one of the problems with the Towe law. ‘We
have to wait so long before we can make a viable case to
commit someone that the damage done them by such a wait
may well be irreparable. This woman has been for vyears
suffering from serious mental illness, however to make
out a case under which she could be committed, we had to
wait for years until she got so sick that now perhaps she
will never be restored to normal. Simply further proof
of the work that needs to be done on this commitment bill.

DRY
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Hill County Welfare Dept.

321 Fourtﬁ Stre-et
406/265-4348 Havre, Montana 59501

November 21, 1984

Nancy Adams
422 N. Main
Helena, MT 59601

RE: John Nesbo - Chairman Montana Council of Regional
Mental Health Boards Letter of 10-29-84

Dear Nancy:

As an adult protective service worker, I wish to comment on the issues
mentioned in the letter dated 10-29-84.

I agree with the people who complained about too strict a definition for
committment. Many mentally ill people are very dysfunctional and act

in appropriately but not a danger to themselves or others. They are often
known as the town "pests" or "screwballs" which is degrading both to them,

and their families. We here in the Welfare Department are frequently asked,
"Can't you do something about this person?" Then they relate some incident

or series of incidents., Since many do not recognize themselves as having

a problem they frequently don't take the medications prescribed and which

often keep them functioning in a reasonable manner. The longer they're off

the medicine, the worse they get and are often hospitalized to be put back

on an even Kkeel and the cycle repeats itself. If they could be committed ..
until therapy, counseling and medications get them functioning in a reasonable,
acceptable manner, everyone would be better off. BUT, they also need a con-
sistent follow-up program by the local Mental Health facilities to see if they
are taking their medications properly, taking care of themselves, and surroundings
brought into some suitable activity or job. I feel the recidivism rate is high
because of poor or no follow-up.

There should be more mental health Group Homes or semi-independent living
arrangements with supervision. They are often asked to move from whatever
living arrangement they are in because of their behavior or unacceptable
.habits., You eventually run out of places to refer them to. Families find
it difficult to have them in their home and they come to us to f£ind them a
place with all the resulting problems that go with independent living by
people unable to cope. ’
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I also feel there should be more public information disseminated on the
effects of nutrition on mentally ill individuals. There have been many
studies, tests, and breakthroughs in this field., They have proven how
the chemical breakdown of various foodstuffs affect the brain and nervous &%
system either adversly or beneficially. Perhaps the medical profession coﬁld
use some brushups in this area also. SR T
-~ '/’ ‘

" To recap, I realize an individuals' rights have to be protected, but the
law has leaned too far in that direction, often to the detriment of the .
patient, families, friends, and the general public. We don't want to .
warehouse these people in an institution but make concerted efforts to
use the latest treatment modalties and supervision where indicated so
they can once again become useful or at least acceptable members of soc1ety._

Sincerely,

HILL COUNTY DEPT.
OF PUBLIC WELFARE

(Miss) Nancy Neibauer, Director

Lrealey T, o

Dorothy Fllnt
Social Worker II

DF /sp

CC: Ron Smith
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Nancy Adams
422 North Main
Helena Mont. 59601

To Whom It May Concern

The present committment laws in Montana are inadaquate
as many seriously ill and chronic mental patients are being
untreated and abandoned People who cannot function independently end
show severe detioration in routine functioning because of serious
mental impairment should have the right to be treated., Presently
both mental health and the law appear helpless unless the person is

proved suicidal or homicidal, Furthermore after care is virtually
non existant and our mentally ill either follow an endless

'revolving door " or "fall through the cracks", which result in

their living in the streets, being victims of the unscrupulous, -
and a burden to their femilies, society and themselves. For these -
reasons a "gravely disabled " clause should be added to our laws and
enforced, ' -

This does not mean that in any way that a person should
be wrongfully institutionalized or deprived of his rights because
the law as it stands, requires each individual case to be reviswed.

Yours sincerely,
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3420 Alrport Rd.

Kalispell, Mt. 53901 S
Nov. 24,1585 .

Nancy Adams
422 North Main
Helena Mont., 59601

Dear Mrs, Adams,

I feel that the present committment laws in Montana
are inadaquate to treat the seriously mentally i1l Who cannst function
end suffer from severe detioration., A gravely disabled clause should
be added becauss:-

I have a close relative wﬁo i1s mentally 111 and ré'fuseé-‘

treatment. My cousin has lost family, home, job and lives =~

—

in a dive like bum. Sick people should be tr=ated,

Yours sincerely

%M/\)}WM/
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. o - 3420 airport Rd.

Kal. 59901 Nov.24 = -

To Nancy Adams
422 North Main
Helena ,Mont, 59601

Dear Mrs. Adems,

I feel that Montana Committment Laws should have an addittional
clause, similar to that of Washington so that the mentally ill who
ere seriously disabled also have the right to be treated for their
terrible ailment, instead of having to wait for the time when thsy
are homicidal or suicidal., When a person is so deranged and ill as
to be unable to care for themselves, make decisions, are in dire straits

they are gravely disabled and need treatment. Not jail, not the
streets, not some hole to hide in but tender, loving care. Now that

mental hospitals have been reformed and thers are so many new medications
even for the most severely disturbed let them be made availahle to
those most in need., Furthermore,after patients are treated they should bs

have suitable after care and not be 1left to their own resources end the
inevitable round of madness and hospital or jail.

This does not mean that any one should be imprisoned or : -

wrongfully sentenced to any institution or that society should return to
the era of the snake pit.

Sincerely Yours,

%D&b KWM -
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Lucy and Bob Robefés
2815 Duncan Dr.

Missoula, MT. 59802 -

| Nov. 24, 1984
Nancy Adams

422 North Main
Helena Mont., 59601

Dear Mrs, Adams,

I fesl that the present committment laws in Montana
are inadaquate to treat the seriously mentally ill Who cannot Function

and suffer from severe detioration. A gravely disabled clause should
be added bscauses- » -

Psychiatric help should be provided for persons who ﬁanifest

severe deterioration in routine functioning evidenced by---

repeated and escalating loss of cognitive or volitional

control over thelr actions and are not receiving sueh care

as 1s essential for their health and safety.

Yours sincerely'

Lucy M. Roberts

Copy to: b W
‘Mr. Bob Ream : lL(L;/

State Representative
H 5950 Wildcat Drive
Missoula, Mt. 59802.
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Nancy Adams
422 North Main
Helena Mont. 59601

To Whom It May Concern

The present committment lews in Montans are inadaquate
as many seriously ill and chronic mental patients are being
untreated and abandoned People who cannot function independently and
show severe detioration in routine functioning because of serious
masntal impairment should have the right to be treated, Presently
both mental health and the law appear helpless unless the person is

proved suicidal or homicidal. Furthermore &after care is virtually
non existant and our mentally ill either follow an endless

'revolving door " or "fall through the cracks", which result in
their living in the streets, being victims of the unscrupulous,

and a burden to their families, society and themsslves, For these
reasons a "gravely disabled " clause should be added to our laws and
- enforced, '

This does not mean that in any way that a person should
be wrongfully . institutionalized or deprived of his rights because
the law es it stands, requires each individual case to be reviewed.,

Yours sincerely

LD 3 PPN
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Nancy Adams
422 Ngrth Main
Helena Mont. 59601

-To Whom It May Concern

The present committment laws in Montana are inadaguate
as many seriously 1ll and chronic mental patients are being
untreated and abandoneéd People who cannot function indspendently and
show severe detioration in routine functioning because of serious
mental impairment should have the right to be treated. Presently
both mental health and the law appear helpless unless the person is

proved suicidal or homicidal, Furthermore after care is virtually
non existant snd our mentally ill either follow an endless

'revolving door " or "fall through thse cracks", which result in
their living in the strests, being victims of the unscrupulous,

and a burden to their families, society and themselves,., For these
reasons a "gravely disabled " clause should be added to our laws and
enforced,

This does not mean that in any way that a person should
be wrongfully institutionalized or deprived of his rights bscause
the law as it stands, requires each individual case to be reviswed.

Yours sincerely

Rt SM«‘Q»J«

SENATE JUDICIARY COMMITTEE
EXH!BIT NO. |
DATE. O 22085

BILL No_SBs 375@7@,4!’—{




13 A\ L‘hﬂ\\\

Su;d ™Man Ih- ..5‘(1(5(

Nou\ An \QEﬂ
A\ Y

Nancy Adams
422 North Main
Helena Mont. 59601

To Whom It May Concern

The present committment laws in Montana are inadaquate
as many seriously i1l and chronic mental patients are being
untreated and abandoned People sho cannot function independently and
show severe detioration in routine functioning because of serious
mental impairment should have the right to be treated, Presently
both mental health and the law appear helpless unless the person is

proved suicidal or homicidal. Furthermore after care is v1rtually
non existant and our mentally ill either follow an endless

"ravolving door " or “fall through ths cracks", which result in‘”'“
their living in the streets, being victims of the unscrupulous, °
and a burden to their families, society and themselves. For these
reasons a "gravely disabled " clause should .be added to our laws and
enforced,

This does not mean -that in any way that a person should
be wrongfully institutionalized or deprived of his rights because
the law as it stands, requires each individual case to be reviewed, -

Yours sincerely

—h}VQ"\. —3)%-‘\:.\!'0 c‘K

SENATE JUDICIARY COMMITTEE

EXHIBIT NO
DATE 022085

BiL No_SBs 375,376 414




Nancy Adams
422 North Main
Helena Mont. 59601

To Whom It May Concern

The present committment lesws in Montana ere inadaquata
as many seriously ill and chronic mental patients are being
untreated and abandontéd People who cannot function independently and
show severe detioration in routine functioning bescause of serious
mantal impairment should have the right to be treated., Presently
both mental health and the law appear helpless unless the person is

proved suicidal or homicidal., Furthermore after care is virtually
non existant end our mentally ill either follow an endless

'revolving door " or "fall through the cracks", which result in
their living in the streets, being victims of the unscrupulous,

and a burden to their femilies, society end themselves. For these
reasons a "gravely disabled " clause should be added to our laws and
enforced. ’

This does not mean that in any way that a person should
be wrongfully institutionalized or deprived of his rights because
the law as it stands, requires each individual cass to be reviewed,

Yours sincerely

%iﬁl* (éﬂ}LLQ wnkﬁ&«tbbuwf~'

Moy et Gk T, B B '
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RAVALLI COUNTY

DEPARTMENT OF PUBLIC WELFARE

COURTHOUSE BOX 5020
HAMILTON, MONTANA

59840
363-1944
November 14, 1984
Nancy Adams
422 North Main St.
Helena, Montana 59601
Re: Public Meeting on Montana Commitment Law

Dear Nancy,

I am writing in response to John Nesbo's recent letter on the

Commitment Law. I understand that you will present written

opinions at the coming meeting to be held on November 28th.

I agree very much with the results of the Montana Survey which
voiced the need for a "gravely disabled" clause. Not only do

‘communities suffer from the damage a mentally ill person creates

before they are "committable", but the ill client suffers unnec-
cessarily also. 1In several cases in Ravalli County, we end up
playing a "waiting game" where various professionals working
with the client must wait for a suicide attempt or an assault on
another person before the client is committed, even for an eval-
uation. This is destructive to the client most of all, and in
my opinion, is negligent on the part of the "system" . which is
trying to protect everyone's rights.

Please permit me to go further and describe the frustrations we
encounter after a client is finally determined to be "seriously
mentally ill1l" and is committed:

The client goes to St. Patrick's Hospital or Warm Springs,
where they are evaluated and usually are put on psychotropic med-
ications. The client becomes acclimated to the structure of the
hospital and his/her behavior becomes manageable. The client is
then often released back into the community with no advance notice
and the client arrives with no place to live, no income, etc. In
many cases the client never starts Mental Health counseling and no

"outreach is done because the Mental Health Center can't "force"

services on people. Usually within a month the client stops tak-
ing their medication and before long, begins having behavior prob-
lems. We then begin waiting for the problems to escalate to the
point where commitment can again occur.
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Page 2 Nancy Adams

November 14,_1984

I wonder why Montana can't have a "gravely disabled" clause}
where a person can be forced to cooperate with treatment before'
the suicide attempt or the assault occurs. I also wonder why: .
clients can't be released from Warm Springs upon a contlngentgy’
plan where they must work with Mental Health, or Welfare, or"
Public Health; regarding self care and compliance with treatment :
plans. It seems more cruel to me to release a person who has a T
chronic mental disease from the security of the institution, into
a community with no support structure that has the power to make
sure a person can care for themselves.

We have the power to establish treatment plans for parents who
are unable to care for their children. However, we can't seem
to establish the same protection for a person who is too sick

to care for his or her self.

Thank you.
Sincerely,
w7, .

Méry Rowe
Social Worker II

»

MR/11

Carole A. Graham,
County Director II
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EIGHTEENTH ]'U\DICIAL DISTRICT o

JOSEPH B. GARY : ' LAURIE HILL
DISTRICT JUDGE . COU'RT REPOR’!'ER _

November 2, 1984

Ms. Nancy Adams
- 422 North Main
Helena, Montana 59601

Dear Ms. Adams:

I am in receipt of a letter from Mr. Nesbor, Chairman
of the Montana Council of Regional Mental Health Boards,
Inc., concerning Montana's committment laws on the mentally
ill. T would like to make some comments and observatioms.

I was a Deputy County Attorney under the old law that
only required the certificate of two physicians, neither of
which had to be a psychiatrist or psychologist. Frankly,
it was a very easy way to send someone to a mental institu-
tion. At the order of a District Judge who dod not worry
about constitutional law, we attempted to commit a woman
who had not even been served with a summons. Being a young
attorney without much experience, I was willing to follow
the judge's orders, but I had a secretary who knew more
constitutional law than I did and she refused to type up
the papers. Therefore, we were saved from grievous error
by the intelligence of our secretary.

I have been a judge now for almost six years, and I
feel that the present law is a great improvement, and
guarantees constitutional safeguards that were very missing
in the previous law. I have interpreted 53-21-126, MCA, by
reason of subparagraph 4(b), that the findings do not have
to show self-inflicted injury, injuries to others, or the
immenience thereof, before committment, and that if I found
that the mental illness has ''deprived a person afflicted of
the ability to protect his life or health" that this is
sufficient for a committment. I therefore believe we do
not need a weakening of the safeguards that are now in
existence.
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- Ms. Nancy Adams
November 2, 1984

Page 2

With regard to modifications of the law for releasing
patients, this should in my opinion, be handled by the pro-
fessionals in that field. However, I would reiterate that .
I do not feel we should consider tampering with the- re-‘yéj,
quirements for committment. e

Ve T ly yours,

J’sep B Gary 6ié;7

istrict Judge

JBG:sa
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INTERNAL MEDICINE
F. J. ALLAIRE. M.D.
D. E. ANDERSON, M.D.

R. D. BLEVINS, M.D,
PULMONARY DISEASE

G. A. BUFFINGTON, M.D.
NEPHROLOGY

S. J. EFFERTZ, M.D.
RHEUMATOLOGY

J. D. EtIDSON, M.D.

K. A. GUTER. M.D.
ONCOLOGY

W. H. LABUNETZ, M.D.
NEUROLOGY——EEG

T. J. LENZ, M.D.

' W. N. MILLER, M.D.
GASTROENTEROLOGY

W. N. PERSON. M.D.

T. W. ROSENBAUM, M.D.
. NEPHROLOGY

J. D, WATSON. M.D.
CARDIOLOGY

OBSTETRICS AND GYNECOLOGY
R.'E. ASMUSSEN, M.D.

P. L. BURLEIGH, M.D.

F. J. HANDWERK, M.D.

R. L. MCCLURE. M.D.

G. K. PHILLIPS, M.D.

PEDIATRICS

J. W. BRINKLEY. M.D.

. N. E. CHESTNUTT, M.D.
J. A. CURTIS, M.D.

J. M. EICHNER, M.D.

J. R, HALSETH, M.D.

T. £. HARPER, M.D.

J. P. HINZ, M.D.

PSYCHIATRY
D. E. ENGSTROM, M D.

-PSYCHOLOGY
E. E. SHUBAT, PH. D,

( SURGERY

W. P. HORST, M.D.
UROLOGY

R. E. LAURITZEN, M.D.
GENERAL AND VASCULAR

J. E. MUNGAS, M D,
VASCULAR SURGERY

L. M. TAYLOR, M.D.
GENERAL AND THORACIC

W. C. VASHAW, M.D.
GENERAL AND VASCULAR

ADMINISTRATION
W. D. TAYLOR
M. D. MISSIMER

November 1, 1984

" Ms. Nancy Adams

422 North Main
Helena, MT 59601

Dear Ms. Adams:

I received the letter from Mr.

P. O. BOX 5012
1220 CENTRAL AVENUE

GREAT FALLS. MONTANA 59403

PHONE (406) 454-2171

GREAT FALLS CLINIC

John Nesbo of the Montana Council

of Regional Mental Health Boards, Inc., regarding the commitment
law hearing on November 28, 1984.

I regret that previous obligations prevent me from attending.

From the experience that I have had in my practice of psychiatry,

I see a crying need for modification of the present commitment law
to allow commitment of people who may not be of imminent danger to

themselves or to others but whose behavior is so disturbed as to
cause serious disruption of their own and their family's lives.

A case vignette will serve to illustrate the type of patient 1

have in mind.

A gentleman has been a patient of mine for several years and suffers

from bipolar illness (manic depressive disorder). When he is de-

pressed, he is very eager tc accept treatment.

However, when he

is manic he stops keeping his appointments and no longer takes

medication.

His family has learned to recognize the onset of his manic episodes

and recently his wife prevailed on me to have him admitted to the
hospital. Her descriptions of his behavior were completely con-"

sistent with a diagnosis of mania.
hospitalization and the county attorney's office would not accept
a petition for a commitment hearing because of the lack of probable

cause. '

He absolutely refused to accept

Subsequently, while in the throes of his manic attack, this man
became involved in several business dealings that resulted in a
very significant unrecoverable loss of his financial assets, His
behavior in public was of great embarrassment to both his family

and to his many friends.
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Ms. Nancy Adams
Page 2 :
November 1, 1984

He was stopped by a peace officer forgoing a few miles an hour over the
speed limit. Typical of manics, he became very angry and drove off at

high speed. He ultimately stopped for a roadblock and was jailed. However,
there was a high-speed chase lasting thirty or forty miles before he was
finally stopped during which he placed his own life, aswell as the lives of
several of Montana's citizens, at great risk. Of course, this was not with
destructive intent but because of impaired judgment.

1t was ohly after several weeks, and with the intercession of an attorney

who happens to be his close personal friend, that he finally accepted a
voluntary admission to the psychiatric unit of the local hospital where his
mania promptly responded to medication. Had he been hospitalized against his
will, under a more reasonable commitment statute than we have now,. his illness
would have been shortened by several weeks, and he and his family would have
been saved untold embarrassment and financial loss. Once this man'’s behavior
reverts to normal, he has full memory of his behavior during the manic epi-
sodes, and this causes him serious and long-lasting embarrassment.

Another vignette (humorous, but sad) concerns a late-middle-aged woman who,

in the throes of a full-blown manic attack, began parading in the nude on the
lanai of her apartment house. In this situation, she was proclaiming 'the
word of God." She refused to accept hospitalization and was not committable
under the present statutes. Her mania ultimately subsided but not until after
she had created considerable notoriety for herself and subsequent deep
embarrassment.

Because many of these anecdotes have some measure of humor in them, it is
difficult for disinterested people to realize the tremendous amount of suf-
fering that patients' families and friends go through while the patient is

so mentally disturbed. Also, the aftermath can be disastrous both in finan-
cial terms and because of the long-lasting deep embarrassment that the memory
of their irrational behavior creates.

1 appreciate the opportunity to share my views with the public meeting.
Sincerely,

DEPARTMENT OF PSYCHIATRY AND

r\,/" '{
Donald E. Engstrom, M.D., F. A.P.A.
Board-Certified Psychiatrist
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Blue And White Motel, Inc.

KALISPELL, MONTANA 59901

P.0. BOX 249 . ON U.S. HIGHWAY NO. 2
TELEPHONE 755-4311 - . EAST ON MAIN STREET

Nov.21,1984 vi9

Dear Mrs. Adams,

I write to you because I may not be able to attend the
hearing in Helena, besides writing clarifies thought.

Both my mother and my daughter ars schizophrenia. My mother
has been totally restored to sanity, she is still on medication and
was committed for all of her bouts with this dreadful disease. My
daughter has still to be trested, she is Kalispell's pet lunatic.

Todays laws do not permit her to be committed unless she is homicidal
or suicidal,

’ In recent years, laws have been written to protect
civil rights. But }s legislation being being blind to common sense
and human welfare” Do we have to swing from one extrems to the other?
When a person is seriously ill and uneble to make rational judgements
what is our responisbility to him? The lew states that in Montana
(MCA 53-21-102(14)Seriously mentally ill means suffering from a mental
disorder which has resulted in self inflicted injury or injury to others
or the imminent threat therof or which hes deprived the psrson
afflicted of the ghilitv to protect his 1ife or health, For this

purppse injury means physical injury.) The - last part of this law is
either ignored, interpretted with great variations. Seo that, in prectice,

the seriously mentally ill are untreated unless gross damage to self
or others is an accomplished fact. It is not working.

Prior to 1975, when the Supreme Court decided on the
"right to liberty"” for mental patients in 0"Connor vs Donaldson the
criteria was illness, Today behavior is the yardstick. There may be
unanimous agreement by professionals and family that the person is
mentally i1l but sveryone waits for the patient to "hit bottom}
to akk for help, to tangle with the law. The horror stories are endless,
desperate expedients are tried to circumvent committment laws as
interpretted in verious areas. The police practice "mercy bookings"!

.lawyers try gquardianship, families spend countless dollars.
Laws are so complicated now,that they meks tex laws appear simple.

Professionals are afreid of being sued, the police feel that it is

not their job to be psychiatric workers and despise mental health,
Thers are no rewards in committing a person for treatment.

Only a beleagured close relative has love enough to keep on battling

for treatment.

The present law in Montana is in desperate need of clarification
and uniformed application., In their present form, even the most
humane judge does not even gst a chance to ~dmaidérwho needs traatm??t, \
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Family members have been told it is of no use to try or the patient
has been discahrged from hospital and is on that merry-go-round. Or
as in Kalispell, they know that the only way this is possible is by
having their loved one thrown into jail.

Surely a patient has the right to be treated so that he

can have life liberty and happiness, We need a disability clause such: ;i;} ,
as Washington has, . S

Most mentally ill people are victims, they are not dangerous, they
are very, very sick. They do not need jail, streets, garbege cans, or

some hole to hide in, They need treatment, follow up procedurss
after hospital. ‘

I wonder what statistice are available on the number of
repeaters at Warm Springs who re-enter because they have stopped
treatment? How many "voluntary " petisnts who have discharged themselves
without completing or taking any kind of treatment? How many book in and
out of hospitals in the state? the U.S.A? How much of of our prisons
are filled with the mentally 111? Prison is cheaper, the streets cheapsst
for the sick. How many mentally ill end up in prison because of our
inability to have them treated? An AMI member had herson discharged
from hospitalq a 72 hours,coma home and kill his father.

A seriously disabled clause in no way means that the individuals
rights are taken away or the judicial process negated. There are
safequards such as set out in 53- 21-125,53-21-126 and 53=-21-127, 1
would not want to see my daughter or mother in an institution for life, bpr
brutally treated in any mental hospital. But neither do I want to see her
‘a street person living off garbage bins and being brutally treated -
by ths viapious. Or hidden in some den listening to voices,uncared foran
dbarndened .

Meny illnesses such as Hansen's disease or cholera force people
to treatment. Why is mental illness the only disease where grieviously
ill are committed to jail; whers fhelitbdrapwal 6f family support
is considersd therapeutic end failure of treatment is the fault of the
patient,

In this day and age moseis known about this illness than
ever before, treatment is eveilabls, In the neme of God, let us use
the wonderful tools that we have, '

Sincersly yours,
A ATl
Winnifred Storli
(Member of FLAME affiliate of NAMI ,
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2300 lst Ave. No. Great Falls, MT 55401 Nov. 26, 1984

Navy Adams

L22 Yorth Mairn

Helena, MT 59601 Att: Montana Council of Reginsl Health
Boards Inc.

Dear Ms Adams:

Both my Brother EQ Gemar and I had intended to be at the
meeting on Wednesday November 28th 198k, however I em recover-—
ing from some rather strapge "body aching' flu as I understand

h]

that he too hag the same synptomg, therefore I am not at a1l
sure whether either one of us will be in condition to attend.

I S

: We have a brother Lloyl who 1s a very serlous schigophrenie
who has been in and out of Warm springs twice and the Veterans
Hospital in Sheridan, ¥Wyomirnz, He apuears to me *o have a2 “dualt
personallity whereby hls actions are extremely annoying to many
People especially in cafes and restaurants stc. He was regently
incarcerated in the Great Falls City Jall after tresspassing on
tusiness property after he was asked to leave. One of trese em—
Ployeges thers has also witness his repeated and rituslistic pass-
age through the alleyway by her house and sometlmes stopoiig for
periods ir a rather "spooky" manner which has caused censiderabls
apprehension and discomfort and frustration to her whole fapily,
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He conducts simuler activitiles to selected others in this
Great Falls community including the local Mental Healtn case~
worker who had visited him (Lloyd Gemar) often in his usual rounds
of contacts with mental patients. This worker, a year ago gquilg
hls jcb hereand movedghys famlly to Denver. I personally believe
that thls was a direct/cf the aspooky behavior on the part or our

brother Iloyd as I had talked with the case worker several tines ?

mys2lf and he had inrformed mec *“hat Lloyds! activity wes definively
apooking and worrying his wife and this same cascuorker further

HNiaforned me that in his opinlcn osur hrother Lloyd was not mentally

F[fit to be on his own and I have to agree wholnearteilyas I have
ofbcen living in the sanc¢ house with him for approximately two years, 2

e

Nhoping to in some way get through to him and perheps help him in

Wy
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aome way. But at thils point in time that scems utterly hopeless &3
he seems to be detericrating In some rather mystezrious ways. He
drinks literally Ygallons" of coffee a day and smokes his pipe in-
cessantly. However whan he was confined to the city Jail for five
days he was allowsd only a cup:of coffee per day and NO sunoking

AT ALL. When he arrived home after telng released he was more
normal than at any time within those past two years. For about 24
hourgs he was relatively qulte, made sense when he spoXe and gen- L
erslly conducted himself in a rational manner, I would heczard a %

guess that for that short period he was at least 90% normal in
his behavior until he started going back cut to "cofree up" as
before. And for that short 24 hour period he told me that he nad ?

no desire to smoke.
The above described tehavior sugpgests to me as I had previously

concluded that he definlitely needs a regimented invioronment such
as one would experiencc in a military caxp where one cuanot indulge
in every weekness of mind and spirit as he presently Jogs. Wrenever
one can ever get him to do gnything such as shoveling the sldewalks, %ﬁ
he then has perlods of near normalcy right afterward. He definitely
likeghis 1little world, lezning on ALL the crutches that he can
muster and preylnc on ALL the sympathles frou everyone and anyone.
Previous mediginalg tendered him by the mental healtn doctors: g
caused him to vomit nearly daily after eating a meal. About a year °
azd he quit talking this mediocine and I can absgslutely see NO diff-
erence in behavior insofar as his mental capacilles are concerned.
He is rather LESS violent than previoualy but his verbloge 1s be-
comning increasingly discohnected and meaningless. The reasons that
T am sffering these details is to clearly catablish that the solu~
tion to these dilemmss g NOT juat better meth~ds of confinement,
vut including a "whole NEW look" at the remedies to these condit-
iong. My personal experlence with doctors is about ©oa a par witnp
the recent expression oy Supreuse Court Justlce Warren Burger acbout o
the legal profession, that being thnat 50% of them don't know wret -
they are doing. Many of us relieve THAT to be abeus 5% to damne:iis
LOW. Therefors trhe doctors have no cdge on solving these fﬁoblems
Perraps it is time for those of us Ycloss to the sources'/ have our
vizws heard. OHE of the "orimary" reasons thet my brother wili 20T
adri® himself ig pecause of hlg fear ot these tworsnless" drugs
and the possivllity Of clectric Mshoek! tiocatments.

av,i
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Page two; Nancy Adams Mcntana Council/Reginal Healtnh Boards Inc.

Those of us who have had militery tramining camp experience
know "full well% that after ANY day of strenous physical schive
ity where the body is so tired with ones' ass litferally dragging
the ground that there is absnlutely NO _ROCH for anrtnlng but a
deslire for rest and qulte sleep with NC mental ganes of ANY sort.

I will stand behind my suggestion 1000% as & recommenied "cure!

for a shizoparenic, They love to have others do their bldding and

"ocow tow" tc them and the more attention they reccive the nore tney

seek and the less thoey acknowledge previous coutesies, The John

Hinkley case fully bears thls out along with other case histories.

Many times the best medicines are the simplest and most readily
available onesg.

While the immediate buslinasgs at hand by the Montana Jouncil
is to find more adequate neans to confine such people, we are NCT
golng to solve the overall problem by easier methoda, of confine-
ment., On the issue of confinesment,l would suggest (after THRREE
weeks of utter frustration from ALL avenues legal, medical end
Judicial) that « provision be established by the legislature to
permlt the tendering of a minimuum of SIX or possibly TWZLVE
Persons to submit affidavits of testimony AND including witnesses
and/cr substantiasted examples of harassments, erratic behavior,
and otherwise untoward behavior by any individual "repeatedlyt
AND including the "professionel" dcctor or doctors qualifici in
the particular discipline,opinion AND further including tre in-
dividuals ‘previous? history as ALL qualifying sczments of a
"PAIRY way to evaluate the situatlon as to confinement intc a
mental or disciplipry institution.

CertainlyNO GHE should be institutionalized without “proper!
evaluation. But to restrict such an act to the threats or actual
acts of physical viclsnce i1s to put out the storm warning AFTER
the storm,

ANYBODY that drinks "gallons" of coffee eaci day is certainly
oing to become a mental case if he or she 1s nct one already.
HAT 15 CHE ‘very simple fact". Vhen an individual has not the
ergonal discipline or common sense to act accordingly, then
someone elss MUST Jdo it fcir them. One can do absolutely NOTHING
under the presasnt system. It iz very honorable tc take drastic
pessures to asaure that }C ONE:, gets ronfined to «n institutioen
at the whims or vindications of others. Bubt it is equaliy dls-

harfassments and other totally noxicus behktily
NO RIGHT to.infringe their erratic beniavior on others.

{honorable to allow innocent people to be subjan; qgggwted;y to f
/&%O nave absolutely »

In the case or our brother Lloyd, 1t is totally impogsidble to
reason with him under hisg presnt condition. However as I have
stated earliier in this letter after his FIVE days vonflnement in
the city Jail without coffee and swekes I was able to carry on
a Y"completely normal® conversation with him about AHY subjcet.
At present THAT is absolutely impossible. An scquahtance of mins
recently went to the Mayo Ulinic becaugggof somg ocrcnlc dlsorder.
after coaplete examination ani study hc? 0ld to step drinking so
Gamned much cofree. THAT advice ccst him a couple of thousand
dollars. Most ofteén in todays'soclety one cannot fiud the trees
while standing un the forfest,

THERE HAS GCT TC 3E SOME Y"I'EETH" put into meihods to conflae
deranged persoms but NOT to deprive them of their “normal" rights
and liberties by whimsical intent.

AND ALSO and EQUALLY IMPORTANT is HOW they are handled ALD
TREATED AFTER confinements and "rollow up! dilsciuiinary "clout!
t0 assure thelr continued health AFTER relsuses

I KNOW ag does my brother Ed AWD other members ¢f this Gemar
ramily that we combined could "easily' get the siguned and sworn
afrficdavits of at least TWELVE persons avcesting to the contlrued,
repeated, erratic and qusstlionable beliaviorPcdnatituting harass-
meats to innocent people. I recently witnessed thig myself whalle
seated in e local cafe during which my brother Lloyd enters2d and
broke ou% into cie of kEls many "shouting matches' in a public
place. I XiCW that he has been zZsked to leave a nunber of local
cafes and/or goffce shops and fast food osutlets. It takes quite

a Lit to cmbarrags me but the abowe incident succeeded in TEAT and

I know of only OME person in that cule who may have known that he
w23 my Yrother ang that wes the fellow With me that day.
Sincerily, G.Paul Gemar -7

F 2w . 4
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, one has to have & thorouch knowledgg .o

In order to arrive at a sound solutiun to Akl problemn

T=£2 prodblem,
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DEar Ms. Adame,- ' ' ' .
. We knew Marlon wae having mental problems, 1ong befor he was diagnosed '

as suffering fromr Paranoid- Schizophrena. - ‘
' By the Fall of 82, Marlon begin to have very erratic behavior- He would
sometimes disappear for days, or gol in to viclent rages. Alwaye he. seemed
_very depressed. We could not get him to talk to us.

Cur oldest son Monty, came home to- gee if he could rind out what Marlons ’
problem was. Marlon, did open uP ot Monty. i
Marlon, was hearing " voices". He thought we were reading nis mind. That
we ware trying to control him. We could talk to him, no matter where he wae-g

People in cars, going down the highway..talked to him, so he stayed a long
‘way behina them. People every where were trying to control him.

Monty, was able to persuade Marlon to enter the Great Falls Deaconess" '
hospital. Hé was there a couple of weeks and seemed to be doing well. He . ?
was released at the end of two weeks. ‘

He returned home and was there three days and tried to commit euicide.
Thank God, he failed. He did however perforate his eardrum. and shot holes :
in the ceilllng and the window. The hand gun, a 44 magnum gave me the ehiver%i
Pure uglyl!t ‘ .

" Marlon, spent a couple weeks 1n the hospital in G.F. He seemed to be .
oing better, how ever he wouldn't come out of his.reem very often. « &
_ Becsuse we wanted:-a second opinion on Marlon, Ben, my husband, took AT
Marlon to the Mayo Clinic. They elmply affirmed G.F. Deaconess findings.
In the mean time, we had removed Marlone arsonal of guns and hid the where

. we thought he would never find them. I wanted to dump them 1n the river, but

the law gays I can't do that.

S Marlon, saw Dr Engstrom on'a regular bases. Marlon ‘seemed to be dolng :

~very well. By the latter part of Feb-, Dr. Engstrom sald we could give o 'g

‘Marlon back his guns. When I didn't went to, he reminded me that Marlon.
_could get a gun any time. So with great reluctance we returned his guns.

.. Marlon remsined fairly stable untill the first part of April. Hd was helpi!
-ing his father move equipment and suddenly he veered to- the slde arnd wiped

~out- the cattle guard. Ben, was following behind on 'a nother tractor. When .
‘Ben caught up with Marlon, he yelled at his Dad, Why d4id you tell me to move

A -over? Volices &re starting to control him again. ?
: 4/23/8%

Marlon, came in in a rage..useling foul 1anguage every step of the way.

Went down to the basement and found a baseball -bat. H& went out sida yell- ?

ing threats a who ever ‘was " playlng mind games" " ( as Marlon puta it) with -
him. .

_ We thought we knew who he might have 1n mind and called the men. Just

his wife was home. Marlon had driven around the house several times shout- g

ing things. The wife went to a motel and ask us to call the police...which

we did. Then put in a very long night waiting. The police never did find

him. The next day he was as calm as you please. This dual personality le §

some thing else]l

(E' Marlons, behavior was very erratic for about a month. We could not get i‘i
im to go to the hospital, or take any medlicne. 3

5/ 15 / 83 |
Marlon, came in useing very foul language-.demanding we buy him a trailer
housge. He gaid the voices were to bad in bis house. His father tolad him 1if h\§

talked that wayvhe wouldn't get any thing




Box 205 Kila
Mont 55920
Aug,.25,1984

Dear Mz, Adams,

I am the mother of a mentally ill vetran. My son refuses
treatment and is on a military pension., He refuses to go for any
medical treatment. Since he has been at home with this problem our

entire family has been affected., Hls father has a serious heart condition
which gBsts worse, 1 have high blood pressure and his sister has had

nervous collapse and we cannot do anything about this because the
law says he cannot be committed unless he kills someone or himself or tries to.

He hears voddes which tell him not to do things and that he is

being poisened and people are after him, He feels and sees attackers.

Two weeks ago the sherrif wanted to pick him up on a complaint but nothing is

done. Vetrans hospitals state that he canm only come in voluntarily. Yet because of
his illness he will not be treatsd. The family doctor says he can

even have a tumor and urgently needs hospital and diagnosis. He wants help

but is too scared to do it on his own because of his voices and parania.

I have been to mental health, the vetzans, V.A. lawysr, sherrif
and am now trying to contact the County Attorney. My son is a great
hunter and familiar with arms, if he goes on 1like this he can very well
become dangerous. He is getting worse, he has been seriously ill for
four years. His life is ruined as is ours, Soon we will give up all hope
and either be forced to kicking him out or getting sick ourselves.

The laws are not working. The vetrans adminstrator says there are
so many like my son, Why should these young lives be wasted? Is this how
we treat young men who served their country. Our laws need to be
changed so that seriously ill mental patients can be treated when they
are quite unable to make decisions for themselves.

A fering mother,

Mps, Floyd Luke)
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640 Conrad Drive,
Kalispall

Montama 59901
Nov., 3,1984

Honored Sir,

We the members of FLAME (Families Lovingly Allied for Mental
Education , affiliate of the National Alliance for the Mentally I11)
are most grateful for the efforts made by Senator Tows to scrutinize
and find some solu*ions surrounding .the laws and present problems
affecting the mentally ill. We ar edslighted to hear that a committee
has been formed under Nancy Adams chairmanship to study these problems.
We hope that a member of this committee be a close relative or a fully
recoversed mentally ill ex-patient. We feel that the we are directly
involved and have the greatest personal experience in this terrible
disease and its aftermath,

Thank you again Senator Towe for your great humanitarian
d Bpirito

Yours very sincersly, P

) W %’A’ (Members of FLAME )
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Nancy Adams
422 North Main
Helsna Mont. 59601

To Whom It May Concern

The present committment laws in Montana are inadaquate
as many seriously ill and chronic mental patients are being
untreated and abandoned People who cannot function independesntly and
show severe dstioration in routine functioning because of serious
mental impairment should have the right to be trasated. Presently
both mental health and the law appear helpless unless the person is

proved suicidal or homicidal., Furthermore after care is virtually
non existant and our mentally ill either follow an endless

'revolving door " or "fall through the cracks", which result in
their living in the streets, being victims of the unscrupulous,

and a burden to their families, society and themselves. For these
reasons a "gravely disabled " clause should be added to our laws and
enforced.

This does not mean that in any way that a person should
be wrongfully institutionalized or deprived of his rights because
the law as it stands, requires each individual case to be revieuwed.

Yours sincarely,

:23;2211.//€£7guébéééﬂg )ﬁii;;éi>77 L
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To Nancy Adams
422 North Main
Helena ,Mont. 59601

Dear Mrs. Adams,

I feel that Montana Committment Laws should have an addittional
tlause, similar to that of Washington so that the mentally ill who
are seriously disabled also have the right teo be treated for their
terrible ailment, instead of having to wait for the time when they
are homicidal or suicidal. When a person is so deranged and ill as
to be unable to care for themselves, make dacisions, are in dire straits

they are gravely disabled and need treatment. Not jail, not the
strests, not some hole to hide in but tender, lovinc care, Now that

mental hospitals have been reformed and there are so many new medications
even for the most severely disturbed let them be made available to
those most in need. Furthermore,after patients are treated they should be

have suitable after care and not be 1left to their own resources and the
ingvitable round of madness and hospital or jail.

This does not mean that any one should be impriscned or -
wrongfully sentenced to any institution or that society should return to
the era of the snzke pit.

Sincerely Yours,

st
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To Nancy Adams
422 North Main
Helena ,Mont. 59601

Dsar Mrs. Adams,

I fesl that Montana Committment Laws should have an addittional
clause, similar to that of Washington so that the mentally ill who
ere seriously disabled also have the right to be treated for their
terrible ailment, instead of having to wait for the time when thay
are homicidal or suicidel. When a person is so dsranged and ill as
to be unable to care for themselves, make decisions, are in dire straits

they are gravely disabled and need treatment. Not jail, not the
strests, not some hole to hide in but tender, loving care, Now that

mental hospitals have been reformed and there are so many new madications
even for the most severely disturbed let them be mads availzble to
those most in need, Furthermore,after patients are treated they should be

have suitable after care and not be 1left to their own resources and the
inevitable round of madness and hospital or jail.

This does not mean that any one should be imprisoned or
wrongfully sentenced to any institution or that society should return to
the era of the snake pit.

Sincerely Yours,
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Nancy Adams
422 North Main
Helena Mont. 59601

To Whom It May Concern

The present committment lews should have a gravely
isabled clause added to them so that the sericusly ill and chronic
mental patient can have thse right to be treated, This would also
include after care and does not in any way impinge on individual
rights or the safeguards against long term institulalization already
in the Montana and Federal laws.

Therefore a "gravely disabled"clause  should be
addad beczuses-

pe— N
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Yours truly,

Y,
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MONTANA COMMITMENT AW PUBRLIGC MEETING - NOYEMEZR 283 1884, 1:40 np.me.
Mecderated by: Harold Garke, Board Member, Menbtal Health Center, Billlngs
Mental Heal+th Coenter Staff:
Dick Hruska, Golden Trlangle Communlty MHC, Great Falls
Linda Hatch, Goldsn Trlangie Communlity MHC, Greei Falis
David Brlggs, Mental Healthr Services, lInc., Halane
Bl Wood, Menta! Heal+h Center, B!lllngs
Nancy Adams, Mental Health Servlices, Inc.,
bon Harr, M.D., Psychiatrlst, Mental Health Centar, Blillngs
Jim Jensen, Eastsrn Montana Mental Health Canier, Miles Clty
Robert Weber, Golden Triazngte Community MHC, Greet Fails
- Y
tate of Montana:
Tom Towe, State Senator, Billings, chlef sponscr of the criglnal
commitment bill.
Ray Lapplin, Montana State Hosplital, Warm Springs
Tom Sellars, Montana State Hospltal, Warm Springs
Ron Weaver, Montana State Hosplital, Werm Springs
JIm Demlng, Montana State Hospltal, Warm Springs
Dan Anderson, MH & Resldentlatl Serv. Dlve., Dept. of lInstlitutlions, Helena
Kelly Moorse, Board of Visitors
Barbara Bartell, S.R.S.
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Others Present:

L)

Donna Hefflngton, Deputy Yellowstone County Attorney, Blllings

CliTff Murphy, Leglslative Chalrperson, Mental Health Associatlon of
Montana, Blllings

JIm Johnson, Montana Legal Services, Butte

Larry Epstein, Glacler County D.A., Cut 3ank

John Spencer, Deputy Sheriff, Madlison County (psychology major),
Yirginta City

John France, Shertff, Madison County, Virginla Clity

Joe Connell, Lewls & Clark Cec. Human Sarvices, Helena

Les Morln, Lewls & Clark Co. Human Services, Helena

Lorriann Murphy, Lewls & Clarik Coc. Human Services, Helena

Mike Caplls, Lewls & Clark Co. Human Servlces, Helena

Mary Blount, Cascade Co. Menta! Health Asscciation, AMI, Great Faills

Jeann2 Portar, Alltance for the Mentally il

Shirley Renders, Allltance for the HMentatly |

Joy McGrath, Menta! Health Assoclatlon of Mon

John McCrea, Helena Industrles, Helena

MHC Board, Helena
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Mr. Gerke called the meseting to order at approximately 1:40 p.m. He indi-
cated hat due +o severe weather conditlons in the westera part c¢f fthe
state, several people from thet area would not be able to attend. Mr.
Gerke lIndicated that Nancy Adamns would present some written testimony and
letters which had been recelved. Mr. Gerke explalined that +this would be 2an
Informal, open meeting and he would like each TIadividual to state what Is
on thelr mind; however, due 1o the time, there would have to be some lImits
placed on the length of presentations. At this +ime, each individual pre-
sent at the meeting introduced himself.

Mr. Gerke asked Nancy Adams to present the written testimony and lJletters
she had received.

NANCY ADAMS: "Before | briefly summarlze some of these letters that people
wrote in that coulda't attend the meeting, | just want to comment. Those
of you who weren't at +he flrst meeting, concerns focused around exploring

-t

the need for a 'gravely disablied' clause, redefinition of the 'imminen
threat! of the serlously mentaily (11 clause, and also some questions abourt
the need for perhaps adjudicating follow-up after discharge from Warn

Springs and perhaps loocking ai guardianships or conservatorships. So, many
test

cof these letters are in response to some of fhe testimony that came cut of
the first meeting. | received eight original letters. I also received
approximately thirty-five letters thet came mainly out cf the Kalispell/
Misscula area that were form letters. The form letter mainly focused on
the reed for a 'gravely disabled' clause. What | will do is submit +o the
secretary, so she can put it in the records, the at L

names of the people *th
signed the form letter. Briefly, the original tters that were sent in;
the first one was from a Frank E. Uhlir. He wrote @& letter, giving
examples why he was concerned that emergency detention procedure, this is
in the Flathead area, was extremely cruel. And he gave a very personal
example in the letter. The next letter was from a Fallon County Attorney
by the name of Denzil Young. He elaborated on how frustrated he was with
the workability of the present commitment Jlaw. The third letter was from a
social worker at HI)! County Welfare Department In Havre. Her name 1is
Corothy Fliant. She was extremely concerned and agaln gave many examples
that there was a need for a "gravely disabled" clause, need for more con-
sistent follow-up programs, group homes, and leverage to help non-compliant
medication people to take meds and remain In treatment. The fourth letter
was from another soctal worker from Hamllton, Montana. Her name was Mary
Rowe. She gave varlous examples as to why she felt there was an extreme
need for a ‘gravely dlsabled' clause. The fifth one was from a district
Judge, Joseph B. Gary, from Bozeman, Montana. He wants no changes In the
present law. Regarding modi fications for releasing patients, he
recommended that professionals should handle this. He didn't elaborate
how. The next one was from a psychiatrlist, Dr. Engstrom, from Great Falls.
He elaborated and gave examples on the need for modification of the present
law to allow the commitment of people who may not be in an Imminent danger
to themselves or to others, but whose behavlor causes serlous dlsruption on

their own lives and their family's lives. The Jast was +the letter In
detall] explalning the frustration and the need for a 'serlously gravely
disabled' clause, and that was from Winnifred Storli. She Is associated -
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with FLAME, an afflliiate of the Natlona! Alllance for the Mentally 111.
And that, In brlef, !s the summary. These lustters wlll, | don't know where
they'll go, but | guess they could be Iincluded in +the testimony, but that
would be an awful lot to copy. Sc, we'll make that declslon later."

HARQOLD GERKE: "Well, Thank you, Nancy. That pretty well covers aitl the
items that you explalned In the flrst place. And we dc have the latters
hare and we'll keep them along wlth other testimony that we have that can
be ITncluded Int he record. Now, let's open for discussion. VWhere do you

want to start? Who wants to start? Senator Towe?"

SENATOR TOWE: "Harold, | wonder 1f 1+ might be helpful +to focus this

afternoon just to meake a couple of prellminary conmments to kind of review

soma of the Tantatlve concluslions that we mads at the last ftlme. And then

ask people particularly to focus on +that or add to I+ 1f they think
elp

necessarys. But | think that mlight be h ful. What 1 got out of the last
meetTIng was that thers wzs some gensral «conssasus on two areas, and
possibly a falr amount of support for a +hird. The general conssnsus on
the flrst area 1s, | +hink, pretty much wunanimous. And that 135 there

should be a publlc person who 1s and cen be rsspcnslibie as a conservator.
Much tlke +the public adminlstrator 1s avaliable for appolntment for the
admlnistratlion of any estates of any person who doesn't have ofher relatives
or frlends to tzke cn that responsliblilty, there ouvght to be a pudbllc con-
servator who !s avallable and able +to +teke on the responslsoliltity of
managlng the property and the estate of any person who Is mentally 111 or
mentally retarded. And the ldea Is that In some cases there Is no relatlive
or no obvlious perscn, and generally there Is & hesltteancy of a frlend +to
baecome deeply lnvolved, and then consaquently I often +imes goes wlthout
any real person to watch over the property problems and the estate
problems. This mitght be property that they have or have Inhertted. More
often than not, !t Is property that comes from Soctal! Security Admlinlstra-
tlon or Medlcald, Madicare, or something Ilke that. But that's, 1| think,
the flrst thlng that there was generally broad support for=~-a public admi-
nlstrator would be avallable for appolntment by the court. Hls job would
be to be accessl!bla and avallable for that type of appolntment.”

SENATORE TOWE (contlinued): "Second, | believe there was generally broad
support for the concept that we need more follow-up once an Indlvldual has
been adjudlcatsd as ssriously mentally 111 and therefore commlittabls +to

Warm Sprlings, or to the State Hospl!tal. Once they have been commltted and
have already been determlined +to be a danger to t+hemselves or others, tho
definitlon of serlously mentally 1ll, there Is no reason why the jurlsdlic-
tion of the state over that Indlvidual could not contlnue beyond the +tline
that they are actually released. And thls, the general thought was, may
well serve almost fifty percent of the problems that have been ralsed.
Because aimost half of the pesrons, and maybe even more than half, that
cause a problem at the present tlme have, at a previous time, been adjudl-
cated sertously mentally 1t} and have, at a previous tIme, been In the
tate Hospltal. The approach that could be taken here, and I thlink thls Is
the kind of Indlcatlion we need from wltnesses today, Is that perhaps we
could have a follow-up~-~and | may be stealing a Ilttle blt of Donna
Hefflngton's comments because we talked about thlils In Yellowstone County
along wlith Don Harr the other day--perhaps we could have say a year, a year
and a half retentlon of jurlsdictlon; that the condltlions of release might,

K4/3
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tn writlng, be somewhat ccmparable to a parole status at the present time,
or probation status. And that 1In fact one of those condltlons might be
continuling *to take mediclne or might be to report to a mental health center
on a perlodlic baslis. And that for vliolatlon of that term or condltlon,
they could be returned to Warm Sprlings, or returned to the State Hospltal

wlthout a readjudlicatlion of +the gquestlon of serious menta! 1llness, 1In
other words of danger to themselves or others. That probably doesn't solve
the whol2 problem, because there probably Is still a requlirement, a legal

and perhaps constitutlonal requirement, that 1f somsone has been released
for six or sesven months, at that polnt they would have to have some rede-
termination of thelr conditlon. Perhaps a deflnitlon scmewhat akln to the
Incapacltatad person or lIncompetent pnerson at the present fime mlght {1+,
and that would be less onerous than danger +to cneself and others. So, |
would be most interested In comments on that."

SENATOR TOWE (Contlnued): "The +third item 1s an 1tem that | don't +hink

there was general consensus on, but | +think that there was general support
to proceed at least to discuss It further. That Is a new catagory, a brand
new category, with e brand new dafinltlon. An area which we would call ‘a

person in nead of freatment'. A psrson who s need of treatment Is pro-
bably golng +o have to bte defined as a person slmllar to the lncompnetency
definition; who is unable, becausz of & mental lllness, to understand thelir
own need for “Treatment. By deflinltlon, they cannot Intelllgently make a
declslion or cholce as to whether they should or should not have treatment.
And the lidea here would be a very limlted restrliction, a very Iimlted
requirement that +the Indlvidual! submit to tireatment In eny setting cther
than the Warm Springs State Hospital. In other words, +thls could not be
and could not be allowed to develop Into a substitute for commlitment. It
would be oniy In need for treatmsat. There Is a difference here; the dlf-
ference !s that In thls case you do not have to prove danger to oneself or
others. That 1s a very signlflcant factor. I+ Is, however, perhaps
Justified on the temporary basls, If 1t were Illmlited to say flfteen days,
thlrty days, maybe forty-flve days--no more, there Is perhaps some posslbli-
Tty that 1t would pass constlitutional muster. A person who Is found to be-
In need of treatment and because of thelr Incompetency, In other words
because of thelr mental disorder, Is not able to Intelllgently make a decl-
slon about treatment, 1+ may be that such a person could be restralned Tn a
treatment setting for that very Ilmlited perlod of time provided 1t 1Is not
In the State Hosplital. | guess | would ask agaln for comments on that.
And then | would ask for comments on any other thing that is not covered by
these three that anyone thinks needs further dlscusston and perhaps amend-
ment to the present law."

DONNA HEFFINGTON: "! would agree wlith you that there !s an overlap In the

second and third categories, and that In so far as supervislon would be
requlired on an extended basls after release from +the State Hospital
followlng commlitment for belng treated for mental 1llness, that there could
be another category slightly less demanding of the serlously mentally 111
category. But 1t would be necessary to defline that. And once you deflne
1+, you gaet Into the same questlon of whether the person has to be
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serlously mentally 111 +to be wunder some sort of <coerced treatient,
somathing they may not want. And 1t was my understanding that part of what
we discussed last Frlday In the County Attorney's Offlce was that this nsw
categery whlch mlght be developed would apply to people who were telng
supervised from thelr release from the State Hospltal, but would also apply
to pecpie who may not have been comm!tted yet and who eventually may havs
to be committed slimply because the physlcal facilltles that are avallable
for *reatment may not exlst In any place other than Warm Springs. I did
not understand that there was an agreement that +the treatment could not
take place In Warm Sprlngs, and | think that probably Is golng +o be the
focus of an argument becauss Bllilngs has several mental health facillitles.
And I'm sure that there are other areas 1In the state +hat have them too,
but possibly not as many, and csrtainty the smaller towns not as many and
some not any facliitles for treatling people who need help. The faclliltles
we have In Bllllngs are Ilmlted 1In +thelr ablllty +o regqulre a perscn to
take treatment. The group homes, the cooperatives, the mental health
centers, you can't force people to come In. You can't make them take the
drugs that they are prescribed and that they need. When you have a person
who 1s In the process of deteriorating and the mental health professlonals
who have evaluated him can say he will predictably and progresslively
deterliorate to the polnt where he becomes serlously mentally 1ll. When you
have somebody Ilke +that who Is need, and vyou're deallng also with +the
person's right fo treatment, when he needs help and cannot recognize It.
So, that's somethlng that the requlrement can't bLe carrled out In the local
faclilitles. Warm Springs may be the only one +that can handle thils. The
second questlon Is 1f you catch a person and requlre him to take treatment
when he Is In thls degenerating, deteriorating condlitlon, catch hlm and
requlire hlm to take treatment before It becomes serlous mental lllness, the
need for treatment 1Is much, much shorter. And any burden that would be
placed on the State Hospltal by admitting greater numbers of people wlll
be, to a large extent and posslibly completely, alleviated by the length of
time, a much shorter length of time. My feellng 1Is that the State
Hosplital, 'f we develop another category under whlch a person can be
Tnvoluntarlly +reated, the State Hospltal 1Is probably the only faclility
capable of carrylng out these requlred treatments, medicatlons, whatever 1t
takes to get the person stablllzed, but wlth a shorter perlod of time."

JIM JOHNSON: "] can see that we have numbers of lIssues to Joln In +thls
situatlion because there Is much that | have to disagree wl!th Donna about.
I think as well as the clear clv!il {lberties Issues that are lnvolved, Mr.
Sellars 1s comparatlively qulckly going to +tell you that he doesn't have

space for the kind of people that we're talking about 1in openling the defl-
nttion In the way you propose to open It. That's clearly why we thought
that persons In need of treatment would be a deflinltlon that would be for
people belng treated somehow In the communlity. And | think that that means

that the hospltals would have to accept, and they'l! have to (INAUDIBLE)
But 1+ would be Important that the hosplitals accept some people that they
don't accept now. It would also be Important that the mental health cen=-
ters accept some people that they don't accept now. And | think 1In the

long run 1t+'s much more Important to create some kinds of communlty set-
tlngs that do detaln people for short perlods of tlme, whlch 1s the sort
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of thing that | was talklng about, rather than sending people far away to
the mental hospital and taking them away from thelr famllles and putting

them In places where treatment w!li no longer be posslible If these klnds of
or these numbers of people are taken 1into the hospltal or sent there
Involuntartiy. It seems to me that In the category we're talking about

with regard to perlods of +lme longer than +the commlitment, +the second
category, that we have rlght now the condltional release provlislons that
can be used. And one of the places that that falls down, one of the places
where that's not belng used to the extent that 1t should be used, there are
people having to be released from +he State Hospltal because they are no
longer appropriate to the State Hospltael, but the mental health centers
will not serve them. And we have that group of people In there, and under
the law--the mental health centers' are non-proflt corporatlons, though
they get large amounts of publlic money--they were able to step aslde from
belng ordered to take people that they don't wlsh to take. And they may
have to gltve up In that sltuatlon a I1ttle blt of that In order to be able
to make thls partlcular system work and to plck up some of those people In
the community that we're mlssing right now."

DON HARR: "Jim Johnson, I'm golng to have to dlsagree with you."

JIM JOHNSON: "You've done that on a number of occaslons."

DON HARR: "Yes, and I'm golng to do !t agaln. Becauss *the Impllcatlions of
some of the things you are sayling, that the mental health centers wlil not

accept certaln people, gets back to what Donna Hefflington was polntling out,
that recently In her conversations there, that there are some people whose
1llnesses prevent us from belng able to take care of them. And to say that
we wlll not accept them, as though !t were some arbltrary declslon, just
because we don't want to and want to exerclise our autonomy; | think Tt Is
not only lnaccurate, but It's a very unfalr statement to be maklng-. |
don't think we should be maklng decislons based on that."

JIM JOHNSON: "My frlends on the hospital slde don't say that thls Is an
Issue. But, as you know, I'm not known for walkling around Issues; |'m
known for dealing with them. And | think 1t Is comparatlvely accurate--not

meanling to offend my frlends In the mental health centers--but | think 1t
Is a comparatlively accurate statement In my experlence."

DON HARR: "I'm not talklng about your offending them. I'm Just askling that
you be accurate. Because | happen 1o work In one of the mental health
centers—--] can't speak for the other four reglons--but | know as far as our

Center 1s concerned, we accept a number of people that we even have doubts
about belng able to handle, and that 1s qulte often borne out of the
necesstty of our returnling them to the Montana State Hospltal sooner than

we would really llke to do. So, | don't thlnk that some of those Implica-
tlons are vallid. Whilse | am speaking, | would Ilke to ralse another
questlon. One of the concerns--and | can appreclate the concerns that the

people at the Montana State Hospltal have as far as space because they are
I'mlted by what the Leglslature and therefore by what the people of the
state of Montana will allow them to have, not only as far as bed space, but
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as far as the number of the qualifled personnei, which Is a concern. So
that we can say elther we have to arraenge our statute so we wlll not
overioad Montana State Hospltal, therefore leaving out a number of people
who need treatment I1f they can't be +treated on a local basls, as Donna
Heffington accurately polnted out; then the only other faclllty that would
be avallable would be the Montana State Hospltal. And 1f they can't be
treated there because of lack of space and lack of personnel, It seems to
me that the loglcal concluslon Is there are a number of people who nsed
treatment that aren't golng to get treatment. And 1f we set the law up on
that basis, | think we're lgnoring the needs of a certaln number of people.
So, perhaps the answer Is If there are people who do need treatment and
meet the reasonable statutory requlrements makling +hem avallable to
treatment, we elther have to declde If we're golng to somehow furnlsh ade-
quate treatment facllitles or else we're golng to have to leave them out In
the cold so they don't get the +treatment. That's a rather baslc declslon
that's golng to have to be made. | would hate to have us make the declislon
based on the fact that we don't have adequa‘te facll!tles, so tharefore we
have to set the statufte up +o {Imlt the number of people who can get
treatment."

DAVE BRIGGS: "I have to echo Don Harr's commsnts, particularly with regard

to Jim's use of the word "refuse". As far as {'m aware, my m2ntal health
center has never refused a patlent service, whether they come from Warm
Springs or wherever. There are occaslions when we maks every attempt +to
reach out to patlents who are dlischarged from Warm Spriangs or who we feel
are In need of service, and the patlents tell us to, you know, take a hlke
or whatever, then we have no cholce but to leave them alone. That is thelr
clv!il rlghts 1f they tell us to go away. And there are a lot of people
whom we encounter who have been dlscharged from the hosplital or who we view
as I'n need of treatment that, In effect, tell us to go away. They don't

want anything to do wlth us. And those are the patlents, | think, to some
degree we're talklng about, who could wlthout gquestlon make use of the

facllitles that we have, the resources, and the staff, and the treatment we
could offer that | think would save a lot of time, a lot of agony, a lot of
stress, a lot of resources, If we could reach them then as opposed +to
walting untll they deterlorate to the polnt where they would have to go
through the system and so forth and so on. But | guess I'm a Ilttte
resentful of the vliew that we refuse treatment to patlents. We never have
and never wlil. } just thlink thet's very Important to be part of the
record.”

JIM JOHNSON: "I'm sorry that you feel that way . . " (INAUDIBLE)

DON HARR: "The suggestlon has been made that there mlight be a class of

persons who are belng released from Warm Sprlngs who need further help, and
1t 7s not wlithln the capabilltles of the centers to be of much assistance
to those. Is that the case? I think that Is the suggestlion that +that s
the case. Is 1+ the case? Do those who are releasing people from Warm
Sprlngs and those who are In the centers agree that there l!s, can you come
to some agreement as to whether there Is this class of patlents who you
can't approprlately serve In the mental health centers maybe because there

aren't reslidentlal sltuations there, and yst they areSErhoAT'EOTﬁ&hAWrC%MMIﬁEE
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In Warm Springs.”

TOM SELLARS: "There are some that are no longer approprlate at Montana
State Hosplital, whether or not the center can deal with 1t I think that
there are a couple of polints that | need to make. Hearling Don and JIm talk
about my facillity, both of whom are right. | have some amblvalence
regarding the concept of the person 1In need of treatment or gravely
disabled or whatever tag you put on him. Yes, | think there 1s a category
of 1individuals that need some help from some standpolint. My concern,

however, Is directed mostly at that faclllity at Warm Springs. There Is a
concept In thls state +hat Warm Spriangs Is an endless source of bads, has
an endless source of staff to take care of patients. Nothing could be
further from the truth. We have severe l|lImitatlons In terms of space and
even greater limltatlions In terms of staff. And 1f we may well flind In the
next blennlum that we have even less staff to take care of patlents. So, |
want to dispel! the concept that there wlll be room at the Inn 1f things
stay just +the same, because | <certainly would not guarantee that.
Secondly, there 15 an axlom 1Ia health care administration whilch 1Is that
beds generate demand. And they certalnly do. So, | cannot say, Ms.
Hefflington, that your statement that we would wind up w!th fewer patlients
s wrong. I would have to say to you In my professional oplinlon that would
not be the case. |f we don't get one patlent from your area, we'll get two
patlents from some other area. So, that's a concern to ne. | can also say
that, based upon documented Informatlon which | malntaln, the +trend of the
Warm Springs faclilty has been on the Increase slince 1980. It Is on the
Increase thls month as opposed to thls month last year. And so without any
kinds of change !n terms of the commltment taw, my projJectlon has to be In
forecasting that we're golng to have more patlents next year at this time
than we have right now, proportlionately. The Chllidren's Unit 1s goling to
move, so !'il make that statement proportionately. So, the Issue of staff
and the lssue of faclllities s paramount and an extremely Important one to
us. And | guess the bottom llne wlth my comment would be that 1f you were
to ask me wlth my present staffing and my present faclillity, would | be able
to accept more patlents based upon a llberallzatlon of the commitment law
at the State Hospltal, I'd have to hedge because | see no forecast as to
what that mlght mean 1n terms of numbers of patlients. But | can tell you
that | would be extremely concerned that | could do 1t based upon nothing
more than the population +trend Increase that | am projecting under the
current commltment law. And that does not reflect concerns that | have
regarding posslible 1impact of additional patlents coming to the faclility
based on the new Medicare DRG payment, where upon community hosplitals +that
may have cared for a patlent for a short perlod of time In the community
and not send them to us w!il see flnanclally '+ 1s In thelr best Interest
to get them to us Immedlately. So, 1'd have to say staff Is a genulne con-
cern to me and one that would have to really be examlned.”

DONNA HEFFINGTON: "| would llke to respond to part of that. | dldn't say
and | don't belleve +hat the number of peoplte admltted would be reduced by
creating a new category under whlch a short-term lavoluntary commlitment
would be requlred. What | sald was that If a person Is treated before he

becomes so dlsabled that long-term treatment Is requlired, the total time
requlired by a number of people for tftreatment would be less«." (INAUDIBLE)
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DONNA HEFFINGTON: "| would l}ike Yo ask for some feedback from mental
health profsssionals about the effect on treatment +ime by catching people
and treating them early before they deteriorate. In a case, what we were
talking about, where the detertioratlion ls progressively predictable and a
doctor can say that the person will reach a polint where he must be com-
mitted as seriously mentally I}tl. What effect would it have to catch some-
body early? How much shorter 1is the time before stabillzation occurs?

l've been doing a tot of committing, but I'm not . « " (INAUDIBLE)

NANCY ADAMS: "One comment, Just observing here In the Helena area !n the
last year since we've had two admitting psychiatirsts at St. Pete's, ws'lve
now been able to get a number of chronically mentally il}l people In on a
volunteer basis to St. Pete's, and +they might stay as short as three or
four days for medicatlion stabijization, to the max of perhaps three weeks.
These people, in the past, we would have had to watch dsteriorate because
they would not want to go voluntarily to Warm Springs, and then we'd have
to have them committed. So, this just for the Helena area has drastlically
cut down the referral process to Warm Springs and has cut down the length
of the time of treatment. Because they would have been so Iancapacitated et
the time that they finally would have been forced to go to ¥Warm Springs

where much more repalr time tekes place once they're placed there."

DONNA HEFFINGTON: "if we were to create a category which would allow per-
sons to be +treated Involuntarily at a certaln point in this predictable
deterlioration, setting aside for the moment what facility would be used, it
would be an involuntary matter and would have to be a created category,
assume that these people refuse treatment and fall under invcluntary com-
mltment--wherever they are put--they were treated, they recelved their
medications; what comparison Is there then In terms of treatment time with
the people who have deteriorated to the polnt that they must be involun-
tarily committed?"

HAROLD GERKE: "Any of you back there that feel you might have an answer,
get your hand in the alr." ’

RON WEAVER: "One who has been Involved with the historical development of
Tom Towe's bli}, | was working here when It came out the first time, we
were Inundated and we didn't know where we were, and it +took us three
reorganlzations and | don't know what all to get ourselves established to
handle what exlsts at the present time. I know that our chronlcity of the

patients that we receive at the present time Is the highest we've ever had.
The chronlcity~-the patlients who are long-term, chronically mentally 1}1}
type--are greater now than ever before. That Is one of the reasons why we
are having trouble with our bed space, because of the numbers of chroni-
cally mentally type. I think the mental health centers may be doing a very
good Job 1Indeed with +he acute person who hasn't reached the stage where
they actually need conflnement; therefore, that type may not be coming in.
But | think the provisions of whatever you declide to do In thls bl}} had
better be seen as what is able and capable. Because Warm Sprlings has been
fighting a terrible battle In +rying to malntain bed spaces and take care
of the chronically mentally i)}, have enough staff to satisfy the needs of
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these people who do come, and if we don't make provisions through our bitls
and legistative bodles to t+ake care of this, we're golng to be Into more
serious problems than we have at the present time. And, as Mr. Ssllars
sald, we have enough problems with what we have now, let alone +rying to
deal with another kind of chronlc patlent, which Is what you're talking
about."

DONNA HEFFINGTON: "The problem Is that It Isn't another +ype of chronlc
patient; it's the same chronic patient, only you get him later when you
have to keep him longer."

RON WEAVER: "l hate to tel}l you this, but we stil}l have some of then
there."

DONNA HEFFINGTON: "I'm sure you do, but the fact Is that probably most of
the people that we deal with +through Yellowstone County~--] don't know how

It is in the other counties--but most of the people that we deal with are
people who could have been caught earller, and they are chronlcs. And when
we send them to Warm Springs, It's fer a ninety-day commltment that prob-
ably could have been much, much shorter If they had been caught earlier.
Many of +them are the same people; that's my polnt. And your bed space
mlight be freed up if they could be caught eartier.”

JIM JOHNSON: "In Nancy's example, she pointed out that when you have a2
facitity that wil} take them, and when you have +the staff that you can
treat people with, then you can bring people around more quickiy. | wonder

If this doesn't speak on a pilot program basis to talkling about some small,
secure state-owned faclilities. Eight or ten people in the community, tike
Billings, Helena, or a major area where people could be sent for a period
of time wunti} they could stabllize. We would have, somehow, to +ry +to
break away from the Idea of strictly medical bounds, but where nurses or
other medical staff could be there to glve the medications and secure on a
24~hour basls so that they wouldn't be leaving there. If we were catching
people on the basis of +that In need of treatment deflnition and putting
them In small facliltities such as that In the community, maybe we would be
catching them right there at home and keeping them In the community before
they have to go to the State Hospltatl.”

JOHN McCREA: "I want to follow up on that, too. One of the concerns |
have Is | don't know If thls group Is aware of al}l the creative approaches

that are done in the different communities wlth the social workers and your
educators and your parents and Independent tiving~-that's an Issue. |
guess the bucks that are saved on free time and Issues that people spend
Just trylng to deal with a particular cllent to keep him out of Warm

Springs and to keep him out of mental health centers. | look at both ends,
I mean 1've got people that I've sent to Warm Springs and we couldn't get
them In because they're overioaded. I've had people |'ve sent to mental
health centers, and | can't get them iIn there because they are saylng It

wlll be two weeks down the road before they can be seen. We have more dlf-
flcult cases to deal with. And, so then you have to start thinking, well,
you elther let them stand on the side here and get to the point where then
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they'tl go to Warm Springse. You know, where the person meets the gulde-
lines where they can be referred to Warm Springs or go to mental health. |
can do that. But the point beling that there's a blg gap In the middle that
ls belng done every day here. | mean, it's been done In every community.
I don't see any focus or attention to be placed on to keep these people
there, and there are a }ot of resources not being used, or not beling
recognized or not being Jlooked at, as your primary concerns that would
resolve some of those problems."

SENATOR TOWE: "What resources?"

JOHN McCREA: "Well, the resources | can name you, | can glve you many
examples. Just this wsek we have a client that can pul}l together Nancy

Adams from the Montana House; we pultled together a counselor from Helena
Industrlies; we pulled together soclal workers here; and we organlzed a game
ptan to get thls person, who is more famllliar with those people and can
deal wlth those people, to stay In the community, who Is more cooperative
In working with those people-=-dolng thls, rather than sending the person on
to the mental health center, referring them there to someone they don't
recognize and that +they're wunsure of and afrald of because +they are
experlencing mental Iliness. That's just one example. The people that |
have to work with, creative resources, are the educators In this community,
the parents in this community; | work with the Board of Visltors; | work
with parents; | work wlth soclial workers—--every resource we have avallable
to +the communlity we have to utillze In order to keep these people herc.
And that seems to be, +o me, the most constructive, cost-effective approach
that has been worked out. The local <chapter of the Mental Health
Association Is a good resource. As Is.West-Mont Services. . Those services
seem to be a really effective tool. Because the money Is not there, the
resources are not there outside to go ahead and make those referrals. |
realtze that the Mental Health Center Is overloaded. We've had to use,
I've used private theraplsts, private psychologists, who have gone beyond
thelr polnt of not chargling thelr full}l fees. They recognize the probtlem,
that these cllents can't pay fifty~five bucks an hour to go and see them.
For example, we have group sesslons golng on with eight people that are In
my program that potentially some of them would end up In the Mental Health
Center or would end up In Warm Springs. They meet twice a month. That
psychologlist charges five bucks a shot to deal with thelr problems. And
that's one example that keeps them out of the Mental Health Center and
keeps them out of Warm Springs, because +they've learned +to deal on +this
basis. The Menta}l Health Associatlion has a lot of good resources. Montana
House 1Is another option 1In this communlty that works with +he different
agencles 1In providing as conslstent of a service as you can get without
having the gap. I*ve gone down on a Friday night and had a client that
had to have a signed release on, take them down to the Hope Unit or asslist
In taking them to Warm Springs, and all the dollars Involved there versus
what we've done In order to create a more preventive approach In the
communlty, you can't top It. So, that's an issue of major concern."

DON HARR: "Mr. Chalrman, | think we are trylng to talk about two subjects
at the same time, although they definlitely are related and Intermingle as
far as avallabillty or lack of avallabillty of faclllitlies, which Include
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staff along with facllities, of course, and the statute. They do Interact
on each other; there's no question about i+. And | am, all of us are fully
aware of the need for more adequate facilltles. | think we do have to keep
some focus on the statute or we can be here all day. | think that Senator
Towe and other leglsltators are very much aware that we are faclng a crunch
as far as facllitles are concerned. But | do think there 1Is a baslic
question: are we golng to determine a proper statute based on the amount
of facllltles avallable, or are we golng to determlne the proper statute
based upon what is best for patlents iIn accordance with the law."

SENATOR TOWE: "! stit} would kind of Iike to bring us back to the question
that was ralsed earlier, and | don't think we fully addressed It. Jim, you
sald that you thought that there were some patients at Warm Springs who
could possibly be released from Warm Springs {if there were the capablility
and witllngness to handle them at the Jocal mental health centers. And |
think that it was rejolned by several people, Mr. Briggs and others, who
sald that they do recelve everyone that Is requested, provided there may be
some they can't really do a very good job with. Can you explain speclfi-
cally whet kind of a person could be relecased to mental health centers that
no longer needs to be In Warm Springs at the present time?"

JIM JOHNSON: "| don't know that | can specifically do that. I have +to
stand on my reputation for +truth and honesty that people are offered for
release from Warm Springs because the hospital feels that they are ready to
be released, and that they are not plcked up by the menta}l health centers
on the other side because the mental health centers don't have an obliga-
t+lon under l}aw because the non-proflt corporation picked that up. Perhaps
the people at the hospltal can describe those people for you better than

Lo

SENATOR TOWE: "Alright, that's the next polnt, to ask them. But first,
before we do that, are you saylng that they are not plcked up because they
don't want to pick them up, because they don't think they have the capacity
to plick them up, or because they can't do anything once they are plcked up?
Do you know?"

JIM JOHNSON: "Because | think they don't want to deal with them back In
the community. That would be the best way that | would, with that discreet
group of people. You see, now l've got everybody on edge. They're trylng

to say that +t+hose people don't exlist, but |'ve been doling this for nlne
years and | know that those people do exlst.”
SENATOR TOWE: "Okay. Can ! ask a question. | want to follow up then. Dr.

Harr, you ralsed the question, and maybe this Is where we're getting In;
you ralsed the questlon of whether or not there are some people that are
returned from Warm Springs that the lJlocal mental health centers just are
not physically or otherwlse capable of handlling. Is that what you're
talkling about?"

DR. HARR: "That s exactly correct. We never refused to accept a patlent
because we didn't want to accept a patlent. I have been assoclated with
the mental health activity In Billings for more years than so
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have been In practice around here. And | am not aware of any time that
there has been some arbitrary declislion to refuse to accept someone Just
because we didn't want them there. It has always been based on our doubts

of our capaclty, our capabllity of belng able to take care of them."

SENATOR TOWE: "Okay, be speciflc. What can't you do?"

DR. HARR: "We cannot handle someone who refuses to have anything to do
with us. Once they have been released from the Montana State Hosp!tal and
they get back Into the local community and they refuse to partliclpate. We
have taken a few Individuals Into the group homes and have them walk ouft
within +two or +three days because we have no way of keepling them In
treatment. We have had some that we've been able to convince to stay In
the group homes but who refuse to participete in treatment, and therefore
we can't keep them in the group homes.”

SENATOR TOWE: "Qkay, that's one category.”

JIM JOHNSON: "And | agree that that's part of the thing that's goling on."
SENATOR TOWE: "But | think +the law can address that, and | have a
suggestion for you on that point; | want to see If I+ will work. But first

are there any other persons besides those who refuse +to particlipate or
refuse to have anythling to do with the mental health centers?”

DR. HARR: "There are a few 1Individuals who have been, there are a few
examples of Individuals who have been 1In and out of the Montana State
Hospital and in and out of the mental health centers' treatment programs,
and that we know that they do get stabliiized when they're at the Montana
State Hospital, and that as soon as they leave the stablility and leave the
structure of the Montana State Hospital and come back to the community,
that they just do not handie It. They are not able to adapt themselves.
They present a very good--not very good--but they present an adequate plc-
ture of stabllization so that the people at the Montana State Hospital have
no basls for keeping there any longer. And we know from experience as soon
as they get back Into the communlty, they destablliize, they decompensate +to
the point +hat somethling has +to be done. And then we get Into +the
revolving door syndrome. People at the State Hosplital are angry with us
because we keep sending them back, and we Kkeep wondering why they don't
keep them. But we know why they don't--because legally they can't. And
they don't have room."

KELLY MOORSE: "Just to expound on what JIm Johnson was sayling about some

of the people that |'ve had experlence wlth that were not accepted Into the
communities, specifically Into the mental health centers' programs, were
those people who appear to need a level of supervision that some of the
menta}l heal+h centers do not even acknowledge. Speciflcally In that cate-
gory would be the high-functioning DD people for whom +there Is some
questlon whether or not they would beneflt from the mental health programs,
but for whom we can get no DD services. Some mental health centers have
been more accepting of that population than others. They're a group that
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fall between the cracks that often don't get services. Depending on the
fndividual, some have worked out very wel! In group homes, or, excuse me,
In state program settlngs to recelve +he services from mental health
centers. Others, depending on the Indlvidual, would not be approprlate for
the program. I think also under the level of supervislon falls somewhat
simllar to what Dr. Harr was sayling, the chronlc person who has been 1n and
out of Warm Springs, comes back to the community, and unless speciflcally
taken to the day treatment program, wouldn't show up. They may be wllllng
to have the mental health worker come to thelr home, recelve those klnds of
services, but that puts a really excesslve burden on mental health centers
to expect that +thelr staff and mental health workers to all just be golng
out to the Individuals' low=!ncome settling, apartment settlng, or wherever
they're llving."

SENATOR TOWE: "But that's stlll cheaper than another bed In Warm Springs."

KELLY MOORSE: "Exactly. But we have had mental health centers refuse to
do that, refuse to take a person back or provide services because of that

very situatlon.”

RAY LAPPIN: "I'm from the Pre-Release Unlt at Warm Springs. A clear-cut
example of when Blllings, for exampie, refused to take a patlent from Warm
Springs. | think some of the patlents that may fall Into a category that

are difflcult to place are sex offender 1Indlviduals. We get those Indlvi-
duals at Warm Sprlngs. We do not have a specl!flc treatment program for
them, nor do the communities, Illke Blilllngs or others. And there are some
border!llne Individuals wlth borderliline dlagnoses and some antl-soclal
features that are severely difflcult to handle In a communlty settling. ]
don't know of a lot of clear-cut examples. But that Is one area In whlch a
patient at Warm Sprlings would be refused In the community."

DICK HRUSKA: "Three thlngs. First of all, I'm not aware of anyone belng
refused service In Reglon I1. There s one condl!tlon under whlich we wllil

refuse servlces to an Indlvidual, and that Is 1f he has the ablllty to pay
for services and refuses to do !t. And that goes back to the old statute,
and 1t Is the only permissible thing that I'm aware of where someone can be
refused services. Secondly, to address Kelly's concern, we have two nurses
of whlich a large part of thelr day 1Is spent adminlisterlng medlcatlons and
maklng home vislts to people who largety would not come In +to our day
treatment program. So, there are programs In the communlty to deal wlith
that. Thirdly, | think JIm should be able to descrlbe specliflc Instances
of people who have been refused services In the community, the +type of
cllent, rather than have a statement made besmirchling us ali."

JIM JOHNSON: "No, It's not Intended to do that. Two of the categorles
that Don descrlbed are some of those major categorlies. Where, the hospltal
on one slde says that the person Is dolng so well that they should be In
the communlty, and the mental health center on the other slide says they
can't take them because thelr experlence lIsn't good wlth thate. And | think
that If you talk about, that's why It seems to me the posslbllilty of havling
small state-owned facllilties to help people who are elther just on the edge
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of leaving the communlty and gettling Them back on medicatlons, and on the
other hand havling the faclilty that somsone could order gpsople to go To who
are comling out of the State Hospltal. But you can't order people 1o go to
hospltals. Hosplitals don't have +o accept pecple. You can't order pecpl=
to go to mentael! health centars; mental health centers don't have to take
psople undar The provisions of +the conditlonal relsase. And, 1t is
necessary then, | guess, that the faclility be a state-owned, small facllity
that could take care of those kinds of pecple.”

SENATOR TOWE: "Just a mlnute. Let me Interrupt for Jjust a mlnute. Be-
cause | don't think that necessarily follows, Jim. !sn't It posslible that

one could say as a condltlon for release, much as we do for a conditlon of
parcle at the present tlme 1In +the crimlnel fleld, that +they must flnd
someone responslble, who Is wlllilng to be responslible, to accept +that
responsibllity as a conditlon. Once thet has been deftermlined, then they
are released. In other words, the pre-release activittes at Warm Springs
wlll involve maklng the contact with the mental health centers, checklng to
see If the facllitlies are avallable, checklng to sse If they wlll accept
the responsibllilty of making sure that thls person If he doesn't show up,
that they make a home vislit, or whatever. And then wlth that conditlon,
wlth that acceptance, then make the condlitlonal release. Now, | don't know
whether we need more authorlty on the statutes to do 1+, but 1+ seems clear
that that ought to be an alternatlve avallable to us."

JIM JOHNSON: "I+ Is avallable. What 1Isn't, what stops +that Is that the
facllity 1tn +the communlty 1Is a mental health center. And under the

statute, the mental health center has the right to refuse those people 1f
they want to refuse those people. And then the people don't have any place
to go, even though the hospltal doesn't think they need to be there.”

SENATOR TOWE: | guess I'm not terrlbly worrled about that because what I'm
hearlng !s that most of the mental health centers are golng to make every
effort to try and accomodate that sltuatlon anyway. So | doubt 1f there
are very many people who are golng to be absolutely refused when, In fact,
they could be handled. Untess there's a flnanclal problem. If there's a
flnanctal probliem, then we need to address that."

HAROLD GERKE: "Well, |'m sure that enters Into 1t. But before we go any
further, we haven't heard from the Adult Protective Service people. There
are some of them here, and also from the law enforcement people. We'd llke
to hear from a cross-sectlon of everyone."

TOM SELLARS: "] guess the polint that | would be concerned wlth 1Is where
would the back-up be? There 1Is no person In +the community +o make such

arrangements, as you suggested, If the centers won't . . " (INAUDIBLE)

SENATOR TOWE: "|I'm not as concerned about that. It may develop to be a
concern, and !t may be a financlal problem, but from what |'m hearing from
the mental health centers, they're maklng every effort to try and accomo-
date anybody and everybody that applles. And | Just can't belleve that
they're golng to, on a routine basls, start refusing to accept people which
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your folks at Warm Springs say are ready for +his kind of a settlng and can
be handlasd in this kind of a setting. I think a more important area that
we need to address, and |'d be most Interested in hearing comments on that,
and that is do we need seme autherlty to make sure that what Dave Brlggs
mentlioned doesn't happen, what Con Harr mentloned doesn't happen, and that
is that w2 release them To the communlty and thsy absolutely refuse to take
part under any clircumstances In any *reatment of any kind that the mental
health center offers. | propose that we handie that matter by simnly
saylng that +there s, Just as In the paroile sitvation In crimlinal cases,
thet there Is a cond!tlon for relesese, and [f they violate the condition,
they can be returned o Warm Springs lavoiunterily without having to go
through a maejor proof of serlousiy mentelly 1ii. Maybe that won't work.”
JIM PEMIMNG: "] think that's a gocd Idea. Many of our commltments have an
element in them based upon msntal status examinatlons that suggest pre-
rel=saczs type conditlons. That Iadividual would be referred +to Mre Lappl!n,

‘

!

and ha and his group would me2et wlth mental heaitfh peopie and contact them
and discuss the possible Impilcatlons In the comamunity of thls person's
tehavior and the weys In which +hat can b2 combatted. We then go Into
court, in distrlict court, and we make the comment +hat +his patlent Is to
be commifted to Montana State Hospital for a paricd not to exceed one yzar,
conditlonal release Immediataly based upon these coaditlons. So, within
the mechanlsm of current law, we do have that authority and have been able
to exsrclse It--pclnt number one. Polnt number two--1 think It's a reaj
shame that In every meeting tThat we have llke thls, we flnd ourselves In
adversarlal positlions. We find ourselves saving, 'Hey, we're +he good

guys; you're the bad guys. We, the State Hospital, cure everybody and get
them out, and you mess them up.' Or, 'You guys out there mess them up and
glve them back to us, and we stralghten them out eagaln.' The facts of the
case are that we actually have a very surprlslingly cooperative organlzation
out there. And that, In fact, while | can give Dr. Harr a specific example
where he personally refused a patlient, and others, the number of patlents
that they take far exceeds our expectatlions. Many of the people are bor-
derline at best as they Jeave Warm Sprlngss And the mental health centers
say, 'We'll glve 1t a shot; we'll give It a try.' And those are the klnds
of things, ! think, that thls commlttee has to hear. Those are the klnds
of thlings you have to understand that are golng on out here. Thlrd polnt--~
It's my judgment that we have those things In place to get those probatlon
status sltuatlons, but If It was more clear, If the law was more clearly
deflned, It would glve us more teeth, and In that case | think we would be
trylng to catch a few more of those people who fall between the cracks."

TOM SELLARS: "Well, Just coming back to what was sald !n terms of the con-
cerns about the treatment when they get back Into the community, | think we
should equally then be concerned about those same problems that we have.
Because we have that patlent +that Is admitted, w!i}l not partliclipate In
treatment, wlll not take medlcatlion. | mean, It's the same nlne yards."

SENATOR TOWE: "And what do you do?"

TOM SELLARS: "We have the cholce of elther golng to court and gettling an
order to force treatment, or we don't glve It. And In manﬁm)nsfances E
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don't gtve 1t. The person Is sittlng there."

DONNA HEFFINGTOMN: "It seems to me that we're talklng about the same thing.
The gquestlion Is whether and at what polnt we hava the right to force people
to accept treatment +that don't want to accept treatment. Part of the
problem wlth +he conditlonal release s +that +the statute, 53-21-13833(3),
states that before a person whose condltlonal release can be sent back,
they must be a substantlal danger to themselves or they must fall +o meet

the terms, but because of thls they must also be a substantlal danger. So,

wa're talking abcut the same probism. I's there a point short of seriously
mentally 111 at whlich w2 can requlre people to accept treatment. Whether
they're psople who've Just been relsased from Warm Sprlags, cor whether
they're people who are out detericrating now to fhe polint that +they're

gotng to have +to be full=-blown serlously mentally 111 before they're
committed. Whan do we start dolng somethling? When do ws have the rlght?
Whan do we have The otllgation? It sesms to me 1t's +he same questiocn.

Whether 1t's a conditlonal relsase or whether It's somebody who has come

back from Warm Spriags, in whlch case we're golng to have to creats sone

leglistation thet psrovides for follow~-up, or whether 1if's scu2body who Is
predictably and progressively In need of halp. At what polnt do we do moro2
than we are dolng now? And that's Thoe i-glstatlion that we need to decldse
on."
RON WEAVER: "What she's saylng s correct, but | think I+ Involves both
the Involuntary and the voluntary, which Is ccnlng Into play here. Many of
L +
1 t

these patients on +the voluntery basis can refuse To accept aay Trea

whatscever. We g2t what we call @ handcuff voliuntaery. They're In troubls
with fThe law, end the county attorney says, 'Hey, you go to wWarm Snrings on
this voluntary, end we won't do any more and wsa'll drep chargss and
everything.' The poor sherlff, he hes %o bring the guy down there In hand-

cuffs end toss him In, and he may be a wlld man or whatever. He stays one
day or two days, and he slgns a petltlon requesting to be rel=assd from our

faclllty, and then we have to call Dr. Harr and say, 'Hey, | got thls crazy
guy here who wants to come back,' and he seys, 'Please don't send him
back!! I+*s not that he's refusling him; he just doesn't know any more what

to do with hlm than we do. So, we have ourselves In an admlission or a pro-
cess of commltment that sounds ilke we're +rylng to solve here, which the
laws, some of 1t Is avallable. But | thlnk gettling them to Warm Springs
for treatment, the ones who really need 1+, through an Involuntary process
Is very Important. And that needs to be looked at very seriousty. Rather
than golng to a judge who says, 'Hey, the guy's really not & danger to hlm—-
self or to others; he's not an Immlnent threat,' but he doesn't know what

he's dolng. He's washling wlndows that aren't there. In other words, we
don't have a handle on our process of commltment well enough, whether It's
statutory or whether 1it's Just +he need for the patlent. And | thlnk

that's where some of these problems have to be dealt with."

JIM JOHNSON: "What we are agreelng on Is that we would be In favor of an
'In need of treatment' deflnltlon as long as the concept would be (imlted
to people who would be treated In the communlty. So they could be caught

early and treated In the community. | don't *h‘”k’sﬁwﬁfﬁ 5ﬁﬁ|C?KW nCOM)M'TTEE
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lessen, as you would, the requlrements w#!th regard to In need of treatment

from where we are wlith serlously mentally 11}, | don't think that you can,
under the exlstlng law, comm!t people to the State Hospltal under that
deflinitlon. It would be to show the people who are Incompetent and that

they would geit treatment, they were In need of treatmant, but that It was
to be done wlithln the communlty."

SENATOR TOWE: "Can we focus on that Issue for a moment?"

JOHN SPENCER: "1 just wanted to kind of glive a lIttle support to what he
was stating on the slde of law enforcement. To start out wlth, we have
very close contact wlth people that are both acute chronlic and anti-soclal

personall+lies. And the latter the most. And | thlink possibly ['ve worked
conslderable years In the work In deallng wl!th mental people, and I've
found that In committing a person, | think I+ Is a necesslity to establlish

some format where we could, In our professlon, have a 72-hour hold of Invo-
luntary commltment If we determlned the person Is In need of that. And put
In some place, we don't particularly, or we'd go back to facllltlies, but
put In some place that during that 72 hours, a doctor takes a look at that
person and determlnes a need at that tIme durlng that 72-hour perlod. Thls
affords the fact that t+he person Is taken away from Injuring himself and

society, and these sltuatlons occur frequently. In our sttuatlon, we don't
have the environment, the only environment we have to put them In there Is
a plnk room In a jall, which 15 sometimes frowned upon. And | think per-
sonally that we're close enough to Warm Springs that we can, If we're Jucky
sometlimes to maybe get the paperworik done and get the person over there. 1
And | also feel that there I!s a consldesrable escalation of people having
these problems. And I'm not a person to state what Is the cause of all of

thls, but the hospltal has already testlflied that they have an escalatlon
of thelr patlent load there. And we see a Jot of people with a lot of
problems that we'd llke +o0 make do somethlng about, but we can't do

anything about 1+ unt!l they create some violent sltuatlon. But | honestly
feel +that the Warm Springs Hospltal, t+hls gentleman did have a polnt, |
think, that In one state | know they have a county hospltal to have what
they call a Short Doyle Cilnlc In the state of Callfornla, where It acts as

a fllterling system for the patlents that we take In there. And at that
time, they are checked out and are elther petltloned Into court and taken
to a state hosplital, or they are released to local mental health centers
under counsel)lng servlices, or they're turned out on the street--one of the
three. But It affords, It's Jlke a checkling station. We're talkling about
facilltles agaln, but If we could have a fllterlng area to fllter these
patlents out, | think It would be a help.”

JIM JOHMSON: "If thet were possible, say In relatlonshlp to Madlson
County or one place In the area where that could be done and have that
purpose, It also would take off from the State Hospltal havliang to try to do
some of +those thlngs for you whlch they're not equlpped to do because
they're not here now."

SENATOR TOWE: "Well, | just wanted to focus on, there's two Issues that

I'd like to have people address because |'d }lke more guldance on them. .
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First of all, do we agree, Is there generally a consensus that we need to
have some more teeth In the statute wlth regard to the follow~-up followlng

release from Warm Springs. I think Jim Demlng made ths comment that It
would be nlce to have more teeth. And, !f so, then let's +talk about the
question that Donna ralses, which | think Is one we have to address at thls

polnt. And that Is do we, can we go ahead and say the Individual can be
returned to Warm Springs for violatlon of the terms of the conditlion only.
And that's a lot dlfferent than returned only If you can re-establlish that
the Indlvidual Is seriously mentally 111, I think Donna Is saylng that we
may not legally and constl!tutionally be able to return someone. I'm not
sure that that's rlght, but | think we need to discuss that.”

HAROLD GERKE: "Well, maybe before we do that, we could answer, | mlght ask
thls group to answer the flrst part of your gquestlon. And that Is do you
feel +that +the Jaw should be strengthened up on the release from Warm
Springs? How many of you would support this? Let's see some hands."

(The reccrd shows that a major!ty of those present ralsed thelr hands.)

SENATOR TOWE: "|s there anybody that feels strongly that that's not the
right way to go?"

JIM DEMING: "| think you need to tlghten up on your primary admlssion
facility."

HAROLD GERKE: "We're golng to get to some of the rest of Jt as we go
along. Maybe we're golng backwards, but we're golng to try to cover all of
It yet fthls afternoon 1f we can, but | think we need to get some of fthe

things resovlied as we go along. Because [t's my Intentlon, subject to your
approval here, at the end of this to reduce thls whole thing down to pro-
bably a small task force, sort of a commlittee that willl flnally, 1f there
Is leglslation, that we're golng to need the minutes and we're golng to
need to know what we're agreed on, that they can work out and work wlth
Senator Towe and others that are Involved In [+."

SENATOR TOWE: "Then the next questlon that 1'd please llke to have people
address, and +that's not +to exclude other +hlings tater on, but please
address It at thls polnt. Do we have to have somethling more than a mere
determinatlion that they violated the terms of the condlitlon to return the
Individual to Warm Springs? Under the statutes we do, but we can change
the statute. The questlon Is do we have a constltutlonal problem? Do we
have a practlcal problem In changlng the statute?”

DAN ANDERSON: "| certalnly wouldn't know whether we had a constltutlional
problem, but If the condltlon of the release were +0o send an Indlvidual to
the mental health center once a week or something like that, If a person
were to vlolate that and was sent to the State Hospltal only for +that
violation, then It seems Ilke the State Hosplita! becomes for that patlent a
correctlonal faclllty. The State Hospltal has sald, 'Thls person lIsn't In
need of our treatment,' but he Is belng returned there because he slimply

was not keeping appolntments. And | think that's a problem In terms of
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what the State Hospltal 1s for."

SENATOR TOWE: "So what would you sugyest?"

DAN ANGERSOM: "Well, | +hink there has to be some sign of deterloratlon In
hls condi+tion In addition to his not complylng.”

SENATOR TOWE: "Good polnt.”

DONNA HEFFINGTON: "If the statute wsre changsed to Include, as 1t does now,
findlng that +the person Is dangsrous *o himsslf or others, but also
enlarged to Include finding that +the person Is--It wouldn't matter what

termlnology used--gravely disabled or In need of treatment or whatever,
then would have a basls for sending them down In terms of thelr own needs.
Could | take one mlnute here to talk ebout the Donaldson case. When | read
the paper on +the last meetling, it seemed to me that most pecple were con-
cerned ther Donaidson sald ycu cannot sand someone o a mental health faci-
li+ty who Is not dangerocus. And | went +through the case, and what the court
says, and vary speclifically says, we need not declde whether, when, or by
what procedures a mentally 11l person mey be conflned by +the state on any
of the CiNAUDI3LEY, which under contemporary statutes (INAUDIELE
Justlify Involuntary conflinement on such a person. Whether it's to prevent
InjJury to the publilic, to ensure hls own safety, or to allevliate or cure hls
T{iness, they sald we don't have +To decide that. In the Donaldson case,
It's & very narrcw decision, thls p2rson was not dangerocus
£ fe He was held In custodlal con-

the court says
and nhe was conflined wlthout +treatman
flnement. And what The court sald and what +hey declided was that the stats

cannot constituticnally conflne without treatment a nen-dangerous
Individual. Donaldson Is not saying that you can't hold a non-dangerous
Individual. It's saylng you can't hold him wlthout treatment. And If

there Is a provislon for sendlng back--sticklng to this conditlonal release
question—-=-1f I+ were changed to allow for sending back for +treatment some-
body whose condlitlion had deterloratsd because of hls fallure to follow the
condltlons of his release, then return to +he State Hospltal for further
treatment would not be Inconslstent wlth +t+he Donaldson case, as | read
Donaldson."

JIM JOHNSON: "] agree wlth that. But | do thlnk that you're golng +o have
to have elther an admlinlstrative hearing or a judiclial hearing to make 1+
work and be constitutlonal, and that's what the law « « « " (INAUDIBLE)

RON WEAVER: "| agree w!th Dan, and | think what Ms. Hefflngton was saylng
here 1s correct. I think the civil rights of +the Indlvidual must be
malntalned. And In the process, as JIm Demlng sald here earller, we
already have a system for a condltlonal release. Prlor tfo the nlnety days
or the six months or whatever be the sltuatlon, the law already provides
for us to go back Into a settlng wlith a Judge, ask for another commltment,
say slx months or a year, whlchever, and as part of that make It a con-
ditlonal release Into the communlty. Whilch means thls person ls already on
a condltlonal release, whilch already has bullt In the requlrements of hls
commltment as I+ exlsts at the present time. You don't have to worry about
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whether you viclated hls rlghts or what vou've done cnce you have hlm out
there under +that situatlion. So, therefore, | +thlank vyou don't need +to
change the sltuatlon of »nutting a person out Into the community. The
problem Is you should cemam!t hlm In such a manner that we can glve him the
treatment to start with. And, +therefore, you need to have the nlnety-day
Involuntary commltment placed there s> you can treat hlm, and then develop
your condltjonal release from that polnt. So, the commitment to the facl-
L1ty Is vyour primary target, not what's golng to happen when he leaves.
We'ra goling to rely on the mantal health center to do +helr job becausec we
can put nim on that conditlonal relsasz2. But If we caon’'t get hlm In therc
to treat hlim, no matter what the situation Is, then you're golng to be In
fault most of the *time, becauss +hat person s not ever golng to get
treatment.”

RAY LAPFIiN: "] guess a real concern | havs Is the Issue of serlously men-
tally 111 and danger of =zeilf and others. I +hink that becomes the real
Issue at most <court hearings for a commliment. And | think we need
something else In thers, gravely disabled or whatever. We have the mech-
anlsm for condltlonal releeses, but when we come down +o commliment of Werm
Springs eanymcre, It's whether they've +rled to Kkill scmebody, whether
they've beat wup somebody In the last week or two. That Jsn't always

happening, but we've got some real, In my oplnlon, serlously 11l people--
crazy people, whatever you want +o call them--leaving iarm Sorlngs who are
actively haljuclinatling, who probably can't take care of “hemselves, but
they haven't +triled +o commit sulclide, they haven't +trled +to commlt
homiclde, and as a result of fthat, | think we've got a lot of mentally 11!
people leaving Warm Sprlags thet we need somethlng else 1n the comaliment
besides sariously mentelly 11l and danger to +hemseivaes and others. J
think the In commlitting to Warm

lssue of dangerousness becomes a real lIssue
Springs. And ! a

ssume they're becomlng an Jssue In the community alsc."

HAROLD GERKE: "That's kind of where we came In at, the flrst time. We
need deflinltlons on serltously mentally 111, Jmminent +threat, gravely
disabled. All of those +thlngs sound dlfferent under differsnt clrcum-

stances to dlfferent people. How are you golng to do that? How are you
golng to really put a descrlptlion on 1+t? That's what we're golng to try to
do here before we're through."

SENMATOR TOWE: "Harold, before we proceed on that, that's really openlng
another subject and 1'd llke to close up on +this subjact. Ils there
generally a consensus that what we need s some more teeth In the release
statutes that will In fact allow us, wlthout any quesilon, to brlog back

after a hearling of some sort a person who has been In Warm Sprlings on an
Involuntary and s released on a condltlonal release for violatling hls con-
ditlons, provided they add the further proof at the hearing that he Js suf-
fering from a mental lllness and there Is evidence of deterioratlon because
he Js not complylng wlth the condltlons? Is that generally acceptable?”

HAROLD GERKE: "Do we have acceptance on that? !s there any opposlitlon to

that? Can we see how many are In acceptance of thls?"

(The record shows that a maJorlty of those present Indicated thelr accep-

tance of this matter.) SENATE JUDICIARY COMMITTEE
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SENATOR TOWE: "And | +think that covers a blg area. Then the second
questicn--and we mlght+ get to what Ray Js talkling about and what Ron Is
talking about In +thls, but+ maybe not, so hold your concerns 1f we don't--
but the next questlon JIs really +he one that Donna has ralsed from the very
beglinning, and 1'd really Illke to focus on that. And that Is a new
definlt+ion, a new category, a person who s not serlously mentally 111, but
a person who Is In need of +treatment, and neced of freatment would be
defined In much the same way es the Incompetent person Is deflned at the
present time. That Js essentlally someons who Is suffering from a mental
Tllness or dlsorder to such an extent that they are unable +o determine
themselves the questlon of thelr need for +treatment and, as a result of
that, need treatment. Now, that's essentlally the +vpe of thing we're
talking about as a deflnliion. Questlion-~1ls there room for a deflinlticn
like *that? Does that make sense? And the next follow-up questlon from
that 1Is once we declde and adjudicate a person as belng In need of
treatment, what can we do with hlm? Should we 1Imit i+ +o only reslidentlal
treatment, or should we open It up for treatment at Warm Springs?”

(UNIDENTIFIED): "Not speaking for the States Hosplital, but my concern, my
flrst recommendation would bte that we limlt +hat. The functlon of the
tate Hosplital appears to be more and more speciflc In terms of the
chronlclity, the dangerousness, those Jssues. It would be my reccmmendatlon

that you conslder lImiting aedjudicatlon to communlty centoers.”

LARRY E=PSTE{N: "Speaklng as one who has done several, several commltments,
I would llke to throw my welght in with Ray with regard to the definlflon
of seriocusly mentally 11le And | think that gets +o what Senator Teowe has

ralsed at thls polnt. That the deflinltlon Is nerrow enough that everytlime
we get Into a commltment proc=sding, an Involuntary type of commlitment, we
end up dlscussling dangerousness. And what we get In our offlce are faml-
lles saylng, 'Look, thls person Isn't taking medlication; she's moved out of
+he house and Into the back vyard; she's cooking on a barbeque In the
winter; she doesn't pay her bllls for her heat; her llghts are turned off;
she can't take care of herself.! And those people, unless you can make an
argument to the court and to a Jury, as Is set up In Montana--and that's
somethling else | would llke to (INAUDIBLE)--those people don't fall wlithln
a dangerous deflnltion, unless you can argue to a court that fallure +to
take care of day-to-day necessitles In a cllmate llke Montana, are not
dengerous to themselves. You can argue that fallure to pay the heat bllils
and the water bllls makes 1t dangerous In terms of health. And we've had
to do that. | think that we need to address the problems of the person who
s gravely dlsabled and can't watch out for +thelr day-to-day affalrs,
whether 1t's by another deflnltion of seriously mentally 11l or by Just a
change In the deflnltion of seriously mentally 111l."

JIM JOHNSON: "The last part of thet definltlon says, 'unable to take care
of 1ife and health'. That deflnltlon says, 'Injurles to self or others or

Imminent threat thereln or Inablllty +to take care of |lfe and health.!
So, those people that you're talklng about would be covered under +thls
deflnlt+ion. I think we would be most lll-advlised to go to the definltlon
of gravely dlsabled because that would glve us another definitlon. And If
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you read some of the case logs In the state of Montana, gravely dlsabled
has been lInterpreted and was Interpreted--In the case that mental health
professlonals are most critical of the case of R.T.-=-gravely dlsabled was
glven the same deflinltlion In Arlzona as soriously mentally 111 was glven 1In
the state of Montena. It was used In that case of R.T. here In the state
of Montana to deplct that. So | +think what we hava to do s have people
s!t down and read the deflaltion, and when I+ says unable +o take care of
l1{e and heaith, then gelt away from the dangerousness JIssue and deal wlth
unable to take care of [1fe and health. Because 1t's rlight there to be
dealt wlth."

DON_ HARR: "in answer to that, | would Jlke to polnt out that the current
Interpretation by the c¢ourts, as Indlcated by the Supreme Court In +the
state, Is that one can only make +hat determinatlion 1f there l!s already an
Indicatlon of physlcal damage to the Indlividual. In other words, you have
to walt untll the Individual has already demonstrated e& physlical decompen-
satlon before you can Indlcate that they are unable +to take care of them-
selvas properly. You can'? just show that the (adividual Is sufflclently
Tit. The example that he gave of the Individual who has not pald thelr
Itght bill or *thelr gas blll, and all +thelir heat, light, and everything
else has been turned off, you can't say that they're unable to take care of

themselves untll they stay out there and freeze thelr feel or thelr hands
or thelr nose or thelr ears, or whatever it 1s that freezes flrst. You
have to walt untll The damaga has alresady been done. You can't say that
because tThls person Is so mentally ill, they've already demonstrated thelr
Incapacity +to take care of themself. And | think our definitlen In +the
statute has to be sufflclently Incluslve to make It clear that you're not
Just talklng about something that was done after the fact."

LARRY EPSTEIN: "That's exactly what +the famlliles are saying. That's
exactly what the fam!lles of these people are saying."

DON HARR: "The way It 1Is now, the Supreme Court, and therefore the
district courts, are In a posltlon of deflanling 1+ and Interpreting 1t In
such a way that we can't do anythling wlth these.”

JOE CONNELL: "|'d |lke to propose that the committee conslder the personal
need of treatment +to some extent. The Senator mentloned ftfreatment In
terms of what Is avallable In the community. If 1+ needs to be conslidered
In terms of (INAUDIBLE). The thought and support of State Hospltal people
In terms of strengthenlng thelr release. From my perspectlive, what we
experlence In Lewls and Clark County Is people returning from Warm Springs
that we may or may not have been Involved with as Adult Protectlve Services
staff. If we have, we consult very qulckly wlth the people at the local
center and attempt +to do everythling we can +to provlde the necessary
services. Where the problem lles Is where that In a hostile Indlvidual who
Is refusling service, the critical thling to me ssems to be looklng at a law
that Jtncludes somathing In the form of a person In need of treatment.
Number one, to effectlvely do a good evaluatlon flrst on the local scene.
And number two, to treat In as short a perlod of time as Is necessary wlth
medlcatlons and/or counsellng, whether It's outpatlent or Inpatlient In a
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local hospltal. 1'd llke to see the committee pursue that flrst. And,
second, really take a good look at the post-relesase."

JIM JOHNSON: "Thls case +hat Don was talklng about, +they Interpreted
fnablllty to take care of llfe and health. My polnt that | was trying to
make wlth you was that +that was teken from a case +that had to do with
gravely dlsabled. And they were also talkling about present grave
disabilTty. And that seems to be one of the great thlings that 1s con-
cerning people. We were talking about Inablllity to take care of 1Jfe and
health; you have to be able to show somethling that Is serlously a problem
at the present.”

SENATOR TOWE: "Excuse me, let me just brlefly Interrupt. Jim, to clarlfy
that a l1+ftie bit, what Don was saying !s that you have to prove an already
exlsting physical deterloratlon. Do you agree wlth that; that that 1s what
the Supreme Court Js requiring?"

JIM JOHNSON: M™Well, In the case of R.T., he was ables to stay In the resl-
dence hotzsl, he was able fo go to meals and so forth, even though he
thought from +ime to +time-~and this Is the case | was talkling about--he

thought from *lme to tlme that peoples were polsoning hls food and thlngs
l1ke that. They sald that there was not a present Inablllfy to take care
of I1fe and health. But the reallty of that !s that he was In the hospltal
more than nlnety days before the Supreme Court determlned that ninety days
before he dldn't need to be there. And that's part, as a reallty, that the

Judges are wllling to make declslions on these cases and call the close
cases. You can't g2t Into the Supreme Court for a declslon until ninety
days, you know, past that. I wouldn't think that they would arrogate such

power that they would not do thet sensitively. The reallty 1Is that they
are golng to be challenged if they do that."

JIM JENSEN: "I, first of all, would llke to agree wlth Jim. | don't think
the problems between the mental health centers and the State Hospltal 1Is
that great. I think we do have a very good worklng relatlonship. I think"
we do try to support each other. If we're golng to *ry to have more treat-

ment In +he communlty, and we're golng to change the statute of that, |
would llke to remlnd the commlttee that Warm Sprlings Is not the only place
that has limlted facllltles and staff and limlted monetary resources +o

take care of these people. If we're golng to put them In +the communlty,
then we're golng to have 1o have additlonal resources also. If we're golng
to put them Into Warm Sprlings State Hospltal, they are golng to have +to
have additlonal resourcess. In elther case, wherever you put them, there Is

golng to have to be some addltlonal resources provlided for treatment."

HAROLD GERKE: "I think 1f you remember In our flrst meetlng the prepon-
derance of testlimony we had was rlght on thls subject that we're talking
about now. We had some peopla, and there are famllles here that were

Involved, as thls gentleman back +there sald, they have pecople In thelr
famlly that they Just can't, nobody wants to handle them. They just bounce
from plllar to post, and go to Warm Springs and come back agaln. But when
they're all done, nobody takes care of them and they can't take care of
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themselves elther. That, | +thlnk you'll find 1f you read the ftranscript
from the last meetling, was a preponderance. Now, what we're golng to do
about 1+, | don't know."

(Flve-minute recess.)
(Meetlng reconvened.)

HAROLD GERKE: "Wh'lle we're waltlng for Senator Towe, | know he had a ques-

tlon he wanted to ralse, while we're walting for him, s there anythlng
else anybody would llke fo bring up?”

(UNIDENTIFIED) : "I'd just 1lke to follow-up on my prevlious statement
(INAUDIZBLE) In terms of the Jocal mental health centers. | came back to
our offlce a yesar and a half ago. And at that +ime, prlor to that tlime |
had been there for flve yeers in the 70's, and | recall the centers having

outreach staff, Includling psychiatric nurses, that were able to approach a
number of these c¢lients and do quite an effectlive job of maintalnling then
I'n the community. After returning a year and a half ago to my jecb, | dis-
covered that they lost those staff. Anythlang thet the commlttee conslders
with regard to something In the form of a person In need of treatment sta-
tute Is golng to need to be concerned wlth the questlon can the centers
then provide the outreach.”

HAROLD GERKE: "Qulte a lot of what we're talkling about, of course, wiil
revert back to whether there's money enough. | guess that's a problen
we'll discuss next hearling, but not herz tonight. We're golng to try to

wind tnls meeting up by not latsr +than 4:30 pem. If we can. We don't want
to cut anybody short, but we do need to get done by that time. So, Is
there anythling else to be dliscussed before Senator Towe Is ready?"

NANCY ADAMS: "There's something that Tom brought up earller, somethlng
that was discussed, that | need clariflcation on. He mentloned the need
for a conservatorshlp/payee. And slnce Adult Protectlve Servlces are here
and some smaller countles are represented, I'd |llke to find out I1f we
already have a system llke that In place. Senator Towe dldn't get Into a
deflinltlion of the dlifference between a conservatorshlp, guardlanship, and
payee. For example, Adult Protectlive Serv!ices, how many people right now
roughly that are chronlcally mentally 1ll would vyou estlmate here have
payeeshlps for?"

(UNIDENTIFIED) : "Two or three.”

HAROLD GERKE: "Senator Towe Is ready now, and ! know he wanted to get a
consensus here. So, I'd like to turn 1t over to him right now please. So,
let's go ahead wlth that whlle we're on that subject.”

SENATOR TOWE: “Thank you. Forglve me for belng late. |s there consensus
that we need and should draft a blll that carves out a new category wlth a
new deflnitlon. For purposes of discussion, we'll call 1+ a person In need

of treatment, as opposed to a person who Is serlously mentally 11l. And
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the definltlon, and I'm golang to borrow from Donna's, which | +hlnk she's
already done some good work on, the deflnltion would read somethlng Ilke
thls: A person who Is In need of treatment 1s a person who s sufferlng
from a chronlc mental dlsorder which has resulted In signlflicant deterlora-
tlon of an Indlvidual's cognitlive or volltlona! functlons and, which If not

treated or controlled by medicatlon or treatment, will predlictably result
In thaet Indlvidual's becom!ng seriouslty mentally 11}l within the meaning of
thls law."

JIM DEMING: "Medlcatlion ls actually a form of treatment.”

SENATCR TOWE: "Okay, so we can Just simply say controlled by treatment?”

JIM DEMING: "See, the problem that you have, Tom, Is that 1f you don't
make that specliflc, there will be those that say treatment means put them
Tn a structured setting end provide for thelr baslic needs. Thelr psychotlc
thought process {(INAUDIBLE) stablltzed on medlcatlion. So, we want to
Include both treatment and medlcatlons.”

DONNA HEFFINGTON: "We could say somethling to the effect of treatment which
may lInclude medicatlon." (INAUDIBLE)

SENATOR TOWE: "Let's take the two ltems one et a time. Flrst of all, 1s
there generally a consensus that we ought to proceed on +thls basls, at
least for the purpose of draftling the bili?"

JIM JOHNSON: "It seems to me that It's not as simple as that. It with
regards to the flrst part of that, . . " (INAUDIBLE)

SENATOR TOWE: "Okay, whlch means sufferling from a chronlc mental dlsorder,
whlich has resulted In a sligniflcant deterloration of an Individual's cognl-
tive or volitional functlons.”

JIM JOHNSON: "Wouldn't 1t be easler +to replace +that wl!th ‘who Is
Incompetentt?”

SENATOR TOWE: "Good question. First of all, before we get to that, Jim,
can we ask agaln, 1Is there consensus that +thils Is the right approach?
We'll get to the speclifics of the deflnltlon In a minute."

CLIFF MURPHY: "A questlon on Informatlon. Is thls a questlon of the defl-

nitlon of a severely emotlonally dlisturbed or of an emotlonally 111,
serlously mentally 111, or 1s of mentally 1112 Now, the deflnltlon you're
quoting 1s of the serlously mentally 11l. On the prevlious page the definl-
tion of mental dlsorder 1Is deflned. But, 1t seems to me you're deallng
wlth a class now that you, you want to Include a class whom you do not
think of as seriously mentally 111? s that correct?"

SENATOR TOWE: "That's correct. Thls 1s somethling less than serlously men-
taltly 11l as presently deflned. But, as the second part of the definltlion
states, 'will, 1f not subJected to treatment, lIncluding medication, willi
predictably result In becomlng serlousliy mentally 11l.""
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CLIFF MURPHY: "So, would '+ be a replacement of the mental dlisorder?”

SENATOR TOWE: "No."

CLIFF MURPHY: "Addling a new definitlon?"®

SENATOR TOWE: "Yes."

CLIFF MURPHY: "Adding a new deflnltlon of mentally 1112"

SENATOR TOWE: "No, of a person In need of treatment. I+ would be a new
categorye. So the gquestlon flrst of all Is does 1+ make sense 1o proceed
with a new category, wlth a new deflnltlon--we'll get to t+he preclse
detalls of the deflnlitlon and preclsely what happens--but flrst of all the
concept, the new definltlon and new category. Good ldea?"

HAROLD GERKE: "Everybody?"

(The record shows that all those present were In agreement wlth this

concept.)

SENATOR TOWE: "Okay. First of all, let's go to the deflinltlon. The defi-

nitlon that we're talklng about here really has two parts. Flrst, 'a person
suffering from a chronlc mental dlsorder, as already deflned--mental
disorder ls already defined In the statute--which has resulted In signlfi-
cant detertoratlion of an Indlvidual's cognltive or volltlonal functlions.!
Okay, that's the flrst half. The second half of the deflnltlion « o« "

CLIFF MURPHY: "That's not under the mental dlsorder."

SENATOR TOWE: "No. It has to be a person who Is suffering from a mental

disorder. How !s mental dlsorder deflned?"

CLIFF MURPHY: "YAny organlc mental or emotlonal Impalrment whlch has

substantial adverse effects on an Indlvidual's cognltive or volltlonal
functlions.'"®

SENATOR TOWE: "Okay. It has to be that plus belng chronlc and plus havling
slgniflicantly deterlorated an Individual's cognitive or volitlonal
functlionse. That's the flrst part. The second part Is ‘'and which If not
treated or controlled by treatment, which may Include medicatlion, wlll pre-
dlctably result In that Indlvidual's becomling serlously mentally 11}l within
the meaning of thts part.' That's the second part. Now, JIm, you ralsed a
questlion about whether the lncompetency concept needs to be Injected.”

JIM JOHNSON: M"Well, what | wondered was would judges be able to understand
Incompetence lInstead of uslng all that phraseology. Would never come +to
any deflnltion of what that phraseology means In ten years, cognltlve voll-
tlon and so on and so on. And 1t seems to me for +this partlicular
sttuatlon, Incompetence would be approprlate because It's somethlng that
the judge has some sense of. He may not have much sense of all these
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other things unless he relles on a professional. He may need to rely on a
professlional. Incompetence has a longer legal hlstory and a slmpler
hlstory for people to understand. What 1t's also dolng then Is drawling the
llne wlth regard to constltutionality. Mcst cases that have to do wlith the
rlght to refuse treatment. When vyou talk about +the rlght to refuse
treatment, the rlight to refuse medlcation, then you talk about flinding
Incompetence plus other thlngs."

SENATOR TOWE: "Are you suggesting Injection of the Incompetency definltion
as a third Ttem of our definlitlon, our new definitlon, or as a replacement
of the deflinitlon?®

JIM JOHNSON: "A replacement for a lot of that cognltive phraseology. If |
had that deflnition In front of me, I'd be able to tell If Incompetency
could take the place of It."

HAROLD GERKE: "lIsn't Incompstency a pretty broad ferm?"

DONNA HEFF INGTON: "| have to apologlze to Senator Towe for that. He had
suggested +hat | +try +to paraphrase 1n the definlitlon part of the
Incompetency. And 1| think It's a good Idea. | didn't get around to It as

of thls time. Part of +the reason also Is that nothlng Is (INAUDIBLE)
deflned In the mentally 111 titie." (INAUDIBLE)

JIM JOHNSON: "My polnt Is there are phrases from that that could be used
to simpl!fy what Is here, which has never been Interpreted and which no one
qulte understands. And that +there are words that have more common and

simpler meanlings."

HAROLD GERKE: "You don't object to using Incompetence then?®

DONNA HEFFINGTON: "No."

DON HARR: "| +hink Senator Towe and | have dlscussed +thls 1In the past
about the uttilzatlion of the word lIncompetence as such. Incompetence, by
definltion as 1t currently stands, puts the person In the position that I1f
they do retaln a sufflclent degree of counselling, then they have to go back
through a competency hearing, don't they?"

SENATOR TOWE: "That's a valld polnt. But what we're talklng about Is a
new category of person that would not be related to the present exlstling
law and the repercusslions of that determ!natlon 1In the exlsting law at
alt."

DON HARR: "1f you use the word lncompetency, would that tend to confuse
the lIssue? You could take words out of the deflnlilon and utlllze that as
a deflnltlon, but 1f you actually put the term Incompetence In there, isn't
that golng to be legally confusling?"

SENATOR TOWE: "l +hlnk that what we need to do 1s we need to add the words
presentiy In the lncompetency deflinlitlon, maybe even using the word
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'Incompetency', but add to 1t the words 'mental disorder', so we know we're
talkling about something d!lfferent than what the old concept Is."

JIM JOHNSON: "It's lncompetence In the definltlon and not as a key word,
llke '"In need of treatment', so !t's understocod then that Jncompetence Is a
traglc sort of +thlng. What vyou're +alking about Is when you have to

restore people to capaclity under the old law of ten years or so ago. Thls
would not create that.”

TOM SELLARS: "Wetltl, | think JIm was Jjust addressling the polint. The
questlon | want to ask Is are you talking about a legal decree belng Issued

that says 'a person Is Incompetent'; or s that belng used in a more
general term If 1t were substltuted In therel?"

SENATOR TOWE: "No . What we're talklng about Is a legal decree that says
the person Is In need of treatment. Now, we're golng to talk In a mlnute
about exactiy what that means. I+ does, In effect, mean that we can
requlire that he submit to treatment. We don't know for sure where yet;
we're stlll golng to telk about that. But we're golng to require 1t. It's
golng to be an lInvoluntary treatment. But the decree wlll say, 'Thls Indl-
vidual has judlclaily been determ!ned to be a person In need of treatment.’
It has nothling further than what we then say that means. And we'il get to
that next. It's a brand nsw category.”

RON WEAVER: ™|f you use the word Incompetency, you're going to end up with
some problems, Because elther the doctor Is golng to say, 'I'm not golng
+to make a declslon whether +hls guy Is competent or not!'. And vyou're

really bolling down to, llke you sa'd here, leave out the word Tncompetent
and you're golng to be far better off In deallng wlth thls type because If
he !s In need of treatment, you've already done t+t. You don't have to say
Incompetence. That lncompetence scares people to death."

JIM JOHNSON: "I'm persuaded. But | thlnk all that phraseology « + « "

HAROLD GERKE: "Just a minute, please. We've got someone else with thelr
hand ralsed here.”

JIM DEMING: "] agree wlth Ron Weaver 1In that comment. And that Is the
simpler you can keep the phraseology, the easler for all of us. Incompe-
tent 1Is a bad word. I would make the recommendatlion that something be
used, somethlng all of us can agree on."

JIM JOHNSON: "What | was trying to do was to simplify 1It. It's obvlous

that thls doesn't slmpllify 1+t So, what we have Instead 's our phrases
that we absolutely don't understand.”

HAROLD GERKE: "] th!nk what we could do, and I'm no authority on thls, but
I think we could probably use some of the words that Incompetent mlght be
descrlbed as, but not use the word Incompetence Itself. Then you can pro-
bably get by wlth TIt. But If you start uslng l!ncompetence, that covers a
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SENATOR TOWE: "Well, I'm stttl just a Iittle bIt confused. Can | ask,
maybe I['d better dlrect 1+ +o Jim, at +thls polnt what do you think we
should do as far as the deflnlitlion? Should we Include some language, [1ft
It from the Incompetency definltlon to add to thls?"

JIM JOHNSON: "What 1'd Illke to do ts simplify t+he language that we're
using !'n the deflnitlon. j'm persuaded that we're not golng to make 1t
simpler by putting 'incompetent' In there. But the phrases there don't
mean anything to anybody. And 1'd Ilke to be able to, as 1t doesn't In and
hasn't In the commlitment law for the lest ten vyears. But 1f we can't
simpl!fy I+, we can't slmplify 1t. We can try. Obviously, Incompetence Is
not golng to help."

HAROLD GERKE: "We can do !t some way. It may not come out the way we
would hope !t would."

SENATOR TOWE: "Anybody else have any further suggestlons? |f you don't,
1"} do 1+ myself."

HAROLD GERKE: "Well, we're golng to appolnt a commlttee a Ilttle bl
tater, and that committee !s golng to be made up of people who are Ilsten-
Ing to thls conversatlon. And | think they can boll I+ down +to what we
really want and somethling that wlll fIt well. We'll take one more on thls

particutar 1tem, and then we've got to go on to some others because we're

running out of time."

SHIRLEY RENDERS: "Thls lady sald somethling about 'the ablllty to under-
stand'. Would that take care of It2"

DONNA HEFFINGTON: "Sure, that coutld be added, somethlng about 'the ablllty
to understand'."

HAROLD GERKE: "l|s +that alt right wlth everyone here, then, that we wlll
leave It up to the commlittee to flnallze 112" '

SENATOR TOWE: "A couple of other thlngs. First of all, 1 have avolded
golng Into the questlon of the use of the words 'gravely dlsabled', and
I've done that for +wo or three reasons. But | want to make sure +that

there 1s generally agreement that we shouldn't +ry and Inject that term
Into the statute. The reason 1t wasn't 1Injected 1Into the statute In +the
first lInstance 1s that there has been another state's abuse of +that. In
Callfornla, for example, when they changed thelr mental commitment law,
they used 'gravely dlsabled' after a very good law, much Ilke Montana's,

and then all of a sudden everybody, virtually everybody was brought 1In
under ‘'gravely dlisabled'. And 1f we do +that, we have that great risk.
Secondly, ‘'gravely dlsabled! probably ralses some difficulty among other
teglslators, although ! can only speak for myself. But my guess ls that by
Injectlng +hat term, we may have a more dlfflicult tIme passing +the
leglslatlion. And for that reason | have suggested we Just steer clear of
that termlnoiogy. Am | correct In making that assumptlion?®
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HAROLD GERKE: ™M"How do you feel about that?"™ Okay, | guess. Go ahead."

SENATOR TOWE: "The next question | need to ask wlth regard to +hls new
category, « « o "

DON HARR: "On +that same 1line, In uslng the term 'gravely dlsabled', |
think 1t would need some clariflcatlion of thls second or the last portlon
of the serlousliy mentaliy 1!l definltlon. It does cover somethling that Is

very valld there. The trouble Is the way It's been Interpreted 1s a person
atready has to be showlng sligns, they have to show physlical evidence that
they're not able to take care of themselves. Instead of of I+ being a
matter of belng able 1o clearly recognize that they can't take care of
themselves, because whatever they have already demonstrated In behavlor
(INAUDIBLE) after already having the physlcal disablilty, 1+'s llke lockling
the barn door after the horse gets locose."

RON WEAVER: "Doesn't I+ stand on Its own, based on the fact that thls Jls a
person In need of +treatment? That you're already establishling that the

person has a mental dlsorder whlch Is the basls of having that sectlon.”

SENATOR TOWE: "Okay. We mlght be talklng about two different subjects.
And I'm golng to ask Donne, maybe you'd want to hold of on thls for just a
moment. What I'd llke to focus on now, wlth t+he Chalr's permlsslon, Is
that new category that we're carving out for speclal recognitlon. And that
Is the Indiv!idual who Is In nesd of treatment. We may after we get done

talking about +that want to come back end talk about +the definlitlon of
serlously mentally 111, which Is a dlfferent subject."

DON HARR: "Well, you mentioned the term 'gravely dlsabled'."

SENATOR TOWE: "Well, | just wanted to make sure that we dldn't want to put
that In +thls definltion. Another questlon we've got to ralse 1Is where
should the Indivlidual be commltted, for how long should the commltment
last, and probably we're golng to have to say something about cost,
although I'm not sure we'll ever get Into It on +that one. But let's at
least talk about where the Indlv!idual should be commlitted.”

(UNIDENTIFIED)Y: "] t+hlnk, Tom, the first conslderation Is golng to have to
Include somethling that has to do wlth Inpatlient and outpatlent, and not
necessarlily to a hospltal."

SENATOR TOWE: "Okaye. Now there Is already 1In +the statute, I1t's my
understanding, and | would hope that we would slmply say, '"All of the pro-
cedural safeguards exlstlng for serlously mentally 111 shall apply'. And
one of the things which | think we want to deflnlitely make apply 1!s the
requlirement that once one s adjudicated as serlously mentally 111, and now
we'll apply 1t to thls case, that they must have the Indlividual placed in
the least restrlictive environment as posslible for the sltuatlion. And

that's already there, and | think we can plck that up and make sure that
that covers this sttuatlon. But we do need to address the other questlon,
which | think has been ralsed and | think It+'s a legltimate one, as a
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rather temporary, less than full commlitment category, do we want +to
restrict commlitment to places other than the Warm Sprlings State Hospltal.
I think that's the l!ssue, and | sense that there 1s a lot of disagreement

on that. Donna, dld you want to say somethling about that?"

DONNA HEFFINGTON: "Well, flrst of all, the exlstling procedure requlres
that thls comm!tment as well as (INAUDIBLE)

and 1f a person Is refusing treatment In t+he communlity and there are no
facilltles wlthin +hat communlty to require treatment . .« « (INAUDIBLE)
that a person be placed In the least restrictive environment under the
clrcumstances. And 1t may be that unt!l communlty facllitles are funded
and created, Warm Sprlings may be the necessary place."

JIM JOHNSON: "The reallty then 1s that we've merely loosened up the com-
mitment law. We've started out to do somethlng that was progresslive and
Tnnovatlive, and we've endsd up loosenling up the commltment law."

RON WEAVER: "| tend to dlsagree wlith that because | thlnk I1f you're golng
to come up wlth thls kind of thlng, you're golng to have to deal wlth the
flrst aspects of mente! 1ilness to start wlth. You're goling to have to
tlghten your deflnition, you're type of comml!tment, and so forth, In order
to carry this out 1In the end. You can't loosen up the bottom and have
everything coming In through the +top. I mean, It's all golng to fall
apart. So you have to tighten up your prerequlsites for maklng an Involun-
tary kind of sltuatlion +o get the perscn In there, and therefore the end
product of It wlll be that--when he says vyou're loosenlng It up-~-then you
wll!l have already created the requirements or the restrictlons for +t+hls
person before he got there.”

SENATOR TOWE: "So what are you saylng? Are you sayling he should or should
not be commltted to Warm Sprlings under thls category?"

RON WEAVER: "i'm saylng If you tighten up your requlrements for the people
who come to Warm Springs-~In other words, say they're all Involuntary, no

voluntarles, just Involuntary admlsslons--then you can save the persons you
return from that and you're not golng to overload the hospltal system. But
1f you're golng to say that anybody and everybody can come In, and then
make thls condl!tlonal release on the Involuntarles so +they can come back,
you're golng to ralse the (INAUDIBLE) from 53% to 65%."

TOM SELLARS: "] would have to say, speaking for +the hospital, that we
would want Montana State Hosplital, Warm Springs campus, excluded."

DAN ANDERSON: "] +hink we're talklng about what | +think we're talkling
about. | came In a lIttle late. You know, we've heard the mental health
center people and the State Hospltal people say that thls change is Ilkely
to Increase the number of people who wlll be commltted to Warm Sprlings. |
think the commlittee should look carefully at, 1f that's the case, somewhere
there needs to be more services. I think the commlttee needs to be very
careful of thls because !f we throw 1t open and we say, 'This commltment
can be made to any mental health faclllity,' my guess Is that 1+ would be to
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Warm Springs, and down the road we would nsed more staff and more bulldlngs

at Warm Sprlngs to service the populatlon. And that wlll be the cholce
that 1Is made at +thls polnte. But 1f say, 'No, we wlll wexclude Warm
Springs,' then '+ could well be that down the road we w!ll see the need for
addltlonal kinds of communlty servlces. And then we wlll have prevented
even further down the road some blg delnstltutionallzation will get those

people that now we don't thlnk need to be there back out. So, | think It+'s
really Important to exclude Warm Springs from thls."

JIM JOHNSON: "Mr. Spencer was talklng about In Callfornla the Short Doyle
facllltles that take care of people on a short-term basls. If we dld +his
In Warm Springs, they would have to create another whole faclllty to treat
people on a short-term basls because thelr intake facility Isn't for that
purpose. Thelr Intake faclllty Is for getting people ready for other parts
of the hospltal. We wlll then have taken people out of the communlity and
put them Into Warm Springs, taken them away from thelr homes just to go to
Warm Springs for treatment, and that's not the correct course.”

DICK HRUSKA: ™| hear the Intent of the change !s to preclude admisslions to
Warm Springs under the current law, which are only posslble when a person
becomes serlously mentaliy 111, and to treat them In the communlty short of
that, and 1+ loocks to me Ilke admlisslons to Warm Springs would actually
decllne .« + " (INAUDIBLE)

DONNA HEFFINGTON: "I think we could look at 1+ from t+he short-term point
of view unt!l local facllltles are upgraded." (INAUDIBLE) ". . . slince the
people cannot have +treatment at Warm Springs If I+ Is excluded."
( INAUDIBLE)

DICK HRUSKA: "One of the thlngs | heard In the last meeting Is that many
cllents wlll refuse to take thelr medlcatlions. If there were something In
the statute as far as medlicatlons are concerned, perhaps that would be a
major stablllizer for treatment rather +than havling them go bonkers and then
have to eventually be sent on to Warm Springs." (INAUDIBLE)

SHIRLEY RENDERS: "We were talkling about the least restrictive. To me, the
least restrictive Is wusling the communlty resources rather +than Warm
Springs. And, In order to do that, a client has to go from one communlty
to the other. Il f they're from Dillion, they have to go to the hospltal 1In

Butte for psychlatrlc treatment there. | don't see any problem with using
those."

TOM SELLARS: "Belng reasonably acqualnted wlth human nature and more than
reasonably acqualnted wl!th flinance, | would venture to say that 1f Warm
Springs was deslgnated as an area for these Indlviduals to come to, you
would never see the communlty facllltles developed. I+ wouldn't be a
questlon of untll we can develop them; they simply would never be

developed."

HAROLD GERKE: "| think tonight we're getting a consensus here +hat we'd
better not monkey wlth thls then? Is that rlght? We may be getting Into
deeper water than we thlink we are, 1t sounds to me llke."
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JIM DEMING: "We are speclallzing at Warm Springs more and more In terms of
the serlously dlsabled Indlvidual; the Indlvidual that Is Immlnently and/or
fmmedliately dangerous, Indlviduals +that are Imposslble +to handle 1In +the
community. 1t Is our recommendatlon that you allow us to speclallze, that
you allow us to do the Job with those Indlviduals that you cannot possibly
deal wlth. That 1In exchange for that then, the communlty has to take
responslbllility for this population and use the teeth that would be provided
to It to get the medlcatlons to these patlients."

HAROLD GERKE: "For the persons In need of treatment? To place them In the
communtty?"

JIM DEMING: "We're saylng we would not change our admisslon, In my
Judgment, at all becauss you have not changed in essence the crlterla upon

whlch a patlent comes to Warm Sprlngs. As an example, you have a patlent
In your community who Is not serlously dlsabled, not serlously mentally
111, who Is mentally dlsabled to the extent that he needs service. You can
st111 sign a voluntary to come to Warm Springs. Do you see what I'm
saylng? Thls glves the community teeth to prevent some admisslons."

JIM JOHNSON: "During the time that you were In the leglislature, from time
to time the leglslature bullt into approprlations +the klnds of things that
they wanted to see (INAUDIBLE) wlth regard to the monles that went +to
the Department of Institutlons for the mental health centers. And thls Is
where Incentives could be bullt In by appropriatlon to bring staff and
facllitles along the mental health centers to enable +hls kind of program."

HAROLD GERKE: "Oh, sure, there's a number of, that's where It Is; they can
put the teeth Into 1+, when you get down to the money. "1l agree wlith
thate. But there are other things, too, that could take place. This 1Is
probably not eapproprlate to bring up here. One of them 1s that you can't
get Into Warm Springs on a voluntary baslis. It has to be Involuntary.
There has to be a hearlng someplace through mental health or someplace
before they can get In there. That keeps them In the communlity. If there
are more, If thelr needs are better taken care of In the community, then of
course, but nobody wants to do that.”

DONNA HEFFINGTON: "I+ would also create a lot of legal fflcf!on In +the
communitles."

HAROLD GERKE: "Well, Ilke | sald, ['d don't think anybody would want to
do It. But that would be one of the ways to do 1t. And there are other
ways that we can devise . . . (INAUDIBLE) . .+ . the Approprlatlons
Committee (INAUDIBLE). | think we ought to not do that.”

SENATOR TOWE: "Mr. Chalrman, Just to wrap up on thls question, 1| take 1t
that there's a lot of support for the Idea that we should exclude Warm
Springs. And | think that the two people | want to ask !f they're comfor-
table wlth that Is Don Harr and Donna Hefflngton."

DON HARR: "My only concern has been that there may be some people that,
say In Ekalaka, or somewhere llke that, or other places where they're along
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way from treatment facllltles that It's golng to exclude them; otherwlse,
I'm willing to accept It that way. I*d much rather have 1t In as you have
I+ now than not to have It at all. It's a start.®

SENATOR TOWE: "And | think that's where we are. Because | thlnk prac-
tlcally speaklng that 1f we lnclude Warm Springs, the fears that JIm has
ralsed are golng to have a substantial Impact on whether we can get +the
blll passed.”

DON HARR: "] thilnk one thing you had mentloned, Senator, that wlil help
to allevliate the problem Is to make 't possible for local enforcement agen-
cles to help ensure that the person goes In for treatment. I1f they refuse

to go In and get thelr Prollxlin Decanocate every two weeks or as scheduled,
then some way there should be some teeth In It to make sure that they come
and get !t. So that It can be enforced."

SENATOR TOWE: "Yes. | haven't, maybe we should talk that out and get some
feelling on that."

DON HARR: "Il think we should ask the people from the sherlff's offlce."

SENATOR TOWE: "How do we respond to, remember now, we've got a 1lttle bit
of a highbred sltuatlon, 1f In fact we say a person who s found by a court
to be In need of treatment, what do we do? We can't commit hlm to a mental
health center because they don't have a bed. We can't commit hlm to, you
know, do we say, do we commlt him to the sheriff's offlce to make sure +that
the sheriff sees that he gets the treatment? Do we appolnt a guardlan +o
make sure that that person, a conservator or a guardlan, 1o make sure that
person reports and 1f he lsn't and doesn't, then that guardlan can go get
the sherlff to help him out? How do we physlically do 1+? We've got +to
provlide something In the statute."

JIM DEMING: "What !s the possliblilty of setting up a system whereln a cer-
tifled professlional, a mental health professlonal person, Is deslgnated as
the Individual responslible for developlng an Individuallzed treatment

package for that patlent. In other words, that would be, that system Is
already In place."

SENATOR TOWE: "The mental health center dlirector, for finstance, or someone

else? What do the rest of you from mental health feel about this?"

DONNA HEFFINGTON: "That would be flne for a treatment program.”
(INAUDIBLE)

SENATOR TOWE: "No, what JIm Is saylng, | thlnk, Is t+hat then 1f the Ind!-
vidual doesn't follow that plan, that that Individual could call +the
sheriff and make sure that he gets into treatment. He'll have an order."

CLIFF MURPHY: "Where would you send them then, Deer Lodge, If they didn't
comply or come through?"

SENATOR TOWE: "No, no. We wouldn't send them there. We're saylng that If

In fact, someone~=I think we are, tell me 1f I'm "r%&&ATéfnﬂﬂcﬁﬁﬁ’ﬁﬁﬂNﬁTfEE
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Yellowstone County, for Instance, deslgnate Dr. Harr as the Indlvidual who
Is responsible for drawlng up the plan, and he does In fact propose a plan,
or maybe !t w!ll be the mental health center or the director of the mental
health center. The pltan 11s drawn up, the Individual +then 1Is asked +to
comply wlth 1+, the flrst +Iime he falls to show up, then the !ndlvldual who
!s deslignated, Dr. Harr or +the mental health center or whatever Is
deslgnated, can with the order of the court go to the sherlff and say,
'This person dldn't show up, can you see that he comes In?2'"

JIM JOHNSON: "Since we are dealling wlth people who are mentally 111, as we
deal wlth Juvenlles and we enable people In the juvenlie system who are
less than sherlffs to enforce some kind of order, can't we glve that
authority +to someone else than to glve I+ +o other law enforcement
persons?"

SENATOR TOWE: "Okay. What's your suggestlion? Who?"

JIM JOHNSON: "We're gettling down to detall now, and | +thlink we need +to
take a 11ttle blt of time to +hink about that. I think that's somethlng to
leave open for a Iittle while. But | would rather not have law enforcement

people have to go out for that."

SENATOR TOWE: "Well, | would hope that the way It would work, and | +think
you ralsed a very good polnt, | would hope that the way 1t would work Is
that the mental! health center, for Instance !f Dick Is designated or some-
body from hls staff 1Is deslignated as the person responslble, the flirst
thing he Is golng to do Is he's going to go flnd somebody on hls staff to
go out and check, Ilke the nurses who make the home visits, to go out and
check to see what Is golng on and why 1t 1s that the person didn't come In.
And only 1f he has tried that three or four or five tImes and the nurse
can't physltcally get the person to put thelr coat on and come In for the

required treatment at the mental health center, 1t's only when all else
falls that he wllil then resort to, as a last resort, law enforcement people
to make sure It's enforced. And | would hope +that that would work as a
matter of course anyway. But maybe you're right; maybe we need to get

Involved wlth that.m

JIM JOHNSON: "] Jjust, last New Year's | was wlth a very capable and sen-
sltlve person from the police department In Butte who came to helped per-
suade a friend not to Jump out of a window.e And he did a very fine Jobe.
He dealt with 1t very carefully. But | would hate to put law enforcement
people In that sltuatlon unless 1t's absolutely necessary."

(UNIDENTIFIED): "How about private practitloners and private hospitals?®

SENATOR TOWE: "The way we would handle that, | think, 1s simply say the
mental health center or a mental health professlional. And a mental health
professlonal 1Is already designated In thls area rilght now, so that would
Include some private people."

JIM JOHNSON: "If the private practlitloners wanted to take that klnd of

responsibllil+ty In those kind of cases, the court would certalnly be wliliing
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to do that, 1f they'll approve It. Stnce the mental health centers have
some more publlc money, they have some more publl!c respons!iblilty to do
those thlngs than do private practitioners."

SENATOR TOWE: "The last 1I1tem that | have on +thls matter 1Is how long?
Twenty-one days? Fourteen days? Thlrty days? Forty-flve days? Sixty
days? I think the concept 1Is that there's a limlt; thls Is a temporary;

this Is a very !Imited sltuatlon In need of treatment.”

HAROLD GERKE: "Not more than."
NANCY ADAMS: "A+ the last meetling, 1t was suggested by a psychlatrlst that

three weeks !s the average length of tIme for a person In need of treatment
to have them stablllzed through treatment and medication.”

DON HARR: "The chronlcally 1il Indlvidua! who Is refusing treatment, 1t's

golng to take longer than that to stablllze. Twenty-one days wouldn't be
long 'n enough in many cases."

HAROLD GERKE: "What would you suggest?"

DON HARR: "i'd say forty-flve would be approprlate.”

HAROLD GERKE: "We could say not more than forty-flve days."

CLIFF MURPHY: "ls there a question belng ralsed as to whether the section

on conditlonal release would appl!y under +thls sltuation also, and how
much?"

SENATOR TOWE: "No. That's completely separate from this."

CLIFF MURPHY: "ilt's not needed?"

SENATOR TOWE: "Well, no, we wlll do the condlitional release also. But

thls Is a separate lssue."

CLIFF MURPHY: "No, but I meant would the condltlional release be needed

under thls? Because at the end of forty-five days, your court order |Is
gone and the person goes off that medlcatlon right away, then what are you
golng to do wlth him2"

SENATOR TOWE: "You'd have to go through another procedure and prove that

he meets this deflnitlon agaln."

CLIFF MURPHY: "Well, 1s +there a polnt about ralslng the condltlonal

release then? The use of the condl!tional release under +hls program, as
woll as under the other."

JIM DEMING: "I thlink that's an excellent polnt. Because 1f the person Is

oppositlonal In the flrst place, forty-five days later he Is not golng to
change hls opposl!tlon to treatment most Ilkely. And so a contlnuatlon, a
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mechanlsm whereby that clinlical person 1In the communlty can say, 'Okay,
now, we really appreclate how well you're dolng. Here are less strlingent
condltlons for your next forty~-five days.'"

SENATOR TOWE: "Well, 1 guess I'm a Ilttle senslitlve to the length of time.
Forty-flve days Is a great deal of tlme for someone who feels that they are
belng put upon unjustly or Improperly. And hopefully that's, you know, the
declslons are golng to be made because of hls mental dlsorder that he needs
treatment, he'd better have 1t+. But maybe . . "

(UNIDENTIFIED): "Thls is largely on an outpatlent basls.”

SENATOR TOWE: "Hopefully 1+'s largely on an outpatlent basis, but not
necessarlly. This could well end up as commltment +to Two-North at

Deaconess ."

JIM JOHNSON: "No, It couldn't because the statute speciflcally says that
the hosplitals don't have to take peoplie unless they want to. 1f they were

wllling to have people come Into thelr faclllity, It could be lInpatient for
that perlod of time. But the economlics of Two-North doesn't allow people
to be commltted there for that perlod of time unless you or | are golng to
pay for 1t."

HAROLD GERKRE: "l sald not more than forty-flve days."

JIM DEMING: "There has to be a mechanlsm for ongolng treatment. No chro-
nlc mentally 111 Individual 1Is golng to reconstlitute from serlous mental

Ttiness In forty-five days."

SENATOR TOWE: "How about thirty plus thlrty? Thirty days, and 1t can be
extended for thlrty days upon, you know, you can go to court and extend I+t
for another thirty days."

HAROLD GERKE: "That sounds reasonable."

DON HARR: "| would say that +t+hat would be very approprlate because 1f the
patlent recognlzes that that 1s there and that 1+ can be utllilzed, and If
they're not wlllling to accept It after +that second thirty days, they're
golng to have to go back to another +thirty days plus thirty days; that's
golng to have a very deflnite Impact. Because If the Indlvldual 1is well
enough to be out In the community, they're well enough to recognlze that
thls means buslness. Thls means that they need to stay In tfreatment so
they can stay In the communli+ty. They are glven the opportunlty; they can
make +thelr own declslons whether or not they want to continue wlth the
treatment. The way 1t 1s now, there s no way to say they have to con-
tlnue with treatment. They Just go ahead and get slick, then they have to
go back through the whole commitment proceedlings. So | thlnk that that
would work."

SENATOR TOWE: "Thlirty plus thirty?"

SENATE JUDICIARY COMMITTEE
EX4 BIT NO.

Ka/38 DAIE 022085
BILL NO.SB85 375, 376, 414




MONTANA COMMITMENT LAW PUBLIC MEETING
November 28, 1984 - Page 39

DON HARR: "Yes. | think that would be approprlate.”

SENATOR TOWE: "Does everybody generally agree on that?"

TOM SELLARS: "The concept | think Is flne. I would glve consl!deratlion,
though, to makling 1t forty~flive plus forty~flve or forty-flve plus thirty."

HAROLD GERKE: "let's leave It thlrty plus thirty for now and we'll dlscuss
I+ further.”

SENATOR TOWE: "I'm more comfortable wlth 1+ that way. The only other thling

we haven't dlscussed 's cost. Who pays for that? And unless somebody has
"

some really good l!deas, I'm not . . .

HAROLD GERKE: "| don't +think we're prepared for that +tonlght. | thlnk
we'd have to recess untl!l after dlinner If we're golng to get Into that.”

DON HARR: "There s one more serlous lIssue that we bypassed there. That
Is In regard to new patlents that are very serlously In need of help. As
we were talklng about before, having the +thlrty-day conservatorships, to
tnclude 1Indlviduals such as those who have a manlc dlsorder of some type,
that don't fit the serlously mentally 111l deflnition, and yet they are
totally disruptlve to themselves, thelr own llves, thelr famlliltes' Ilves,
and all. We talked about that before.”

SENATOR TOWE: "let me see 1f we're on sync here. What we're talkling
about, we've already accompl!lished the consensus of two different kinds of
things we want to do. Number one--we want to put some teeth In the statute
to authortze condltlonal releases from Warm Springs. Now, that's a
separate Item. Second, and completely divorced and separate from that Is
the new category of persons In need of treatment, and that would be both
those who have been committed to Warm Sprlngs In the past and are no longer
under the condltlonal, and also brand new people. So | think that covers
what you're talklng about. Doesn't 1t+2" ’

DON HARR: (INAUDIBLE)Y "™ . . + 1In regards to those who are chronlcally
Ty

JIM JOHNSON: "No, not necessarlly. I would think that, I1'd have 1o look
at the deflnlitlon better, but | thlnk 1t would take new or chronlic people
who are In the community."

SENATOR TOWE: "We do have the word 'chronlc', and what you're saylng 1s
maybe we shouldn't use the word 'chronlc!'?

DON HARR: "If you'll apply this to the new patlients In that condltlon,
then that's flne."

SENATOR TOWE: "The only two other thlngs that I1'd Ilke to have people
address Is first of all a conservatorshlp, and | think Nancy started !n on
that; and, secondly, once we get these three ltems, ls there anythling else
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that people really think ought to be brought up, such as a change 1In the
definitlon of seriously mentally 112"

HAROLD GERKE: "Well, let's take the conservator flrst. Now, we've had

that dlscusslon before, and | thlnk we've got a pretty good understanding
on that."
NANCY ADAMS: "No, that's what | wanted to brlng up. 1 don't thlnk there

s an understanding."

HAROLD GERKE: "Before you leave, | can see that there are some that have
other plans, so |'m golng to Interrupt and make some appolntments here on
thls commlttee. There may be others that we should have thought of but
dldn't, and | +hink we've got a pretty representative commlttee I1f they
wili all serve. | want Nancy Adams as chalrman because she has done a lot
of work on thls, and we need somebody that can keep all the papers together
and keep It running smoothly. Donna Hefflngton, Dr. Don Harr, Senator
Towe, Tom Sellars, Bob Sionsky, John Lynn, Cheryl Ilkeda. And then we have
some others that we'd Ilke to have to work wlth the commlittee In an advli-
sory or a crltlique capaclty. These would be Jim Johnson, Kelly Moorse, Dr.
Ron Hughes, JIm Jensen, Cl1ff Murphy, Jerry Hoover, Judge Robert Boyd,
Judge Gordon Bennett, Francls Bardanouve, and Winlfred Storlitl. So, they
don't have to feel that they have to meet with the commlttee, but whatever

work the committee does wlll be offered to them for revlew. So that Is
your commlittee. 1f there !s anybody that | mentloned that can't serve or
won't, we'd lIlke to hear 1t. Otherwlse, that wlll be your task force *to
bring this all together Into some law, some amendment, whatever."

JIM JOHNSON: "If | would show up to those meetlings, would | have a votel?"

HAROLD GERKE: "Not under thls, no. You'd be in the crlitlque capaclty."

SENATOR TOWE: "] would ask that you mlght consider having JIm move Into

the comm!ttee capaclty."”

HAROLD GERKE: "| don't have any problem wlth that."

JIM JOHNSON: "] would ilke Kelly Moorse to also be on that committee."
NANCY ADAMS: "She can't do 1t, due to her schedule.”

SENATOR TOWE: "Let's Il1st +those names please. Nancy Adams, Donna

Hefflngton, Don Harr, myself, Tom Sellars, Bob Slonskl, John Lynn, Cheryl
lkeda."

HAROLD GERKE: "Now, let's proceed wlth where we were."

NANCY ADAMS: "] stlll think there mlght be some lack of clarliflcation on
the conservatorshlp/payee problem. At the flrst meeting & number of the
consumer representatlives especlally were concerned and gave a number of
examples where In thelr dlifferent countlites they could not flnd a payeeo.
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The way | deflne payee s someone who controls thelr Immedliate needs and
makes sure that thelr baslc needs are met under +the deflnitlon of the
Soctal Securlty Act when they have to have a payeeship. Now, conservator-

ship Is deflned under varlous defnltlons depending on +the state. I'n
Caltfornla, for example, a <conservatorshlp there ls almost Ilke a
guardlanshlip. They have the controil to put people back In the hospltal, Is
my understanding. | don't want to get Into that. But the questlon ralsed,
and | need clarliflication, you state here In Helena you only have three."

(UNIDENTIFIED): (INAUDIBLE)

NANCY ADAMS: "| see. Now, we're a blg county and our mental health center

s taking on the responsibillity of helpling them. Because 1t helps speed
the treatment when we become thelr payee. But | understand the smaller
countles, like for example your county In Virginta City, Madlson, and other
outlyling countles, 1+ was my understanding that the welfare agencles vwhen

this role was forced upon them. | need clarliflcatlon there. ls that
rightzan
UNIDENTIFIED): "Actually +the state, the Department prefers that soclal

workers not become payees."

NANCY ADAMS: "So, there Is no law at this time In Montana that says If a

person Is deprived of thelr abliity to manage thelr own funds, 1f they are
physlcally or mentally dlsabled, the welfare or protectlive servlices does
not have to plck up on that."

JIM JOHNSON: "They can. There I!s permlssive leglstiatlon there, but there

s no mandatory leglslation. I take 1t thet you generally don't want that
kind of respons!ibility, so | guess that many of the counties .+ . . "
(INAUDIBLE)

NANCY ADAMS: "Okay, then | guess:; the committee needs to address that

problem.”

SENATOR TOWE: "Okays. The proposal 1Is, and this Is from startling where we

were Jlast tIme and some of the thlings we +talked about last time, some of
the thlngs that Don Harr and Donna Hefflngton and Harold and | talked about
last Frlday, and some other ldeas | think that others Indlcated. The pro-
posal Is that we have a publlc person, perhaps even utlllzlng the existing
public admlinistrator In each county--there 1s a public admlnistrator who Is
elected by the people to handle the estates of persons who have no relati-
ves or other readlly !dent!flable person +o handle the probate of thelr
estate In court. And perhaps that kind of a person, elther that person or
some other person, at the discretion of the court, be deslgnated In each
county to handle the conservatorshlip, or payee for Soclal Securlty
purposes, or any other thing that a conservatorshlp generally does, for
those Individuals where there Is not readlly avallable a relative or frlend
who chooses to be appolnted as conservator. The reason for It 1s we don't
want to supplant 1f there 1s obvlously a relative who wants the Job, then
that's flne. But often times there s no relative, no obvious frliend, or
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there s a relative who doesn't particularly want the responstblilty. And
I think there was discusslon last time that there 1s really a need for the
deslgnatlon In every county of a person whlch can be called upon to do that
Job, who has a legal obligation to do that Jjob In the event +that there
fsn't another person avaliable."

JIM JOHNSON: "How dlfflcult would 1t be to draft such an ftem?"

SENATOR TOWE: "It's easy to draft. The problem !s getting I+ passed. And
the reason for the problem of getting 1t passed Is who !s golng to pay for
1t and where Is the money golng to come from. And In some Instances there
will be some funds avallabl!e generated by the estate of the Indlvlidual.
But that's probably golng to be rare. And | don't know whether Soctlal
Securlty allows for any portlon."

NANCY ADAMS: "] guess In other states, and maybe someone can tell me what
percentage, In Butte we had a couple that hlred attorneys and they took a
certaln percentage of thelr disablllty check."

SENATOR TOWE: "And that was permlssible?®

JIM JOHNSON: "| +hink that you have that just stlightiy=-1 think that they
hlred them to get the dlsabllility and they were entlitled to a fee as a
result of getting the disablililty."

DICK HRUSKA: "That Is true. If an attorney appeals a case to the adml-
ntstrative law judge, then he !s entitled to up to twenty-five percent. As
far as the Soclal Securlty Admlnistratlion s concerned, no funds are
avallable for payees; they have a very |Imlted budget.”

SENATOR TOWE: "Somebody's golng to have to pay. Ilf we require somebody,
who s deslgnated by the court to do thls Job, somebody Is golng to have to
pay for It."

DICK HRUSKA: "] think we're losling slght of the lssue that was ralsed 1In
the last meetlng. Those people from Kallspell were concerned about people
who were not In +treatment, and therefore they had no control. But for
people who are In treatment, although 1t's a Ilt+tie blt of an Impositlon

for the mental health worker to act as payee, but 1t+'s no real! burden."

SENATOR TOWE: "In other words, you're saylng that the burden can be, the
problem can be solved !f we make It avallable for those persons who have
estates out of which they can charge a fee and those that have property."

JIM JENSEN: (INAUDIBLE) « « + "require a person to recelve treatment.
They can't be treated, so we can't deal wlth them. |f we've got a law that

says that they have to be treated or they're In need of treatment.”

NANCY ADAMS: "There 1s that lssue that JIm Is talklng about. There 1s the
other 1lssue of the famllles that we're talkling about. And another lIssue
that hasn't been mentloned yet. A lot of people don't need to be treated
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when there 1s a concerned person that's handlling thelr funds because then
they get thelr baslic needs met, whlch means they get thelr medlicatlon pald
for, whlch they mlight be wllllng to take. So, there are many areas and |
think the commlittee could maybe, there are states that are dolng this under
different ways that we have yet to look at."

JIM JOHNSON: "Part of 1+, there Is a possiblllty of a confllct of Interest
where nursing homes, people lilke that, are wllling to serve as represen-
tatives or payees and go around as conservators, but then they also declde
how much money they get out of that."

HAROLD GERKE: "Well, | +thilnk there are some who really aren't under
treatment, won't be under treatment, and probably don't need treatment, but
they need to have somebody help them manage thelr funds and help them
manage thelr affalrs. And how you're golng to do that, | don't know."

DICK HRUSKA: "] think | was hearlng from those In Kallspell was that If we
address the problem of someone who you can't get Into +treatment and he
blows hls check on the second day of the month and then have to go a whole
month; | thlnk they were Interested more In us addressing getting them Into
treatment."

HAROLD GERKE: "Well, If we've got that, If I1t's got teeth enough to get
them Into treatment, then the rest of It wlil take care of Itself."

SENATOR TOWE: "I'm susplclous that 1t won't solve all these problems. |

think that there Is a need there that we stlll need to address. And |
think 1+ might relleve tenstons all over. Part of the +thlings that | was
hearing from these folks was that t+hey didn't want to be conservator for
some of these people.”

HAROLD GERKE: "No, not themselves. They wanted somebody else."

SENATOR TOWE: "They want someone else to have that responsibllilty.”

(UNIDENTIFI1ED) : "If there was a publlc admlinlstrator for a person who Is

Indigent, why should 1+ not fall back on the state or the county?"

SENATOR TOWE: "No one can argue wlth that, except for the fact that any-
time you talk about Imposing a cost of one dollar or more on the countles,
the blll probably has an almost zero chance of passling In this sesslon of
leglsiature."

(UNIDENTIFIED): "Well, the court can order the county to pay."

HAROLD GERKE: "Yes, but they're not golng to do that."

SENATOR TOWE: "One perhaps could argue, and maybe that's a polnt, that we
ought to consider. One could argue that there are two posslibllities. One
that there may be that the Indlividual has property of thelr own; they may
have assets of thelr own that could be used In payment In part or all of

SENATE JUDICIARY COMMITTEE

EXH'BIT NOoeo

e ____ 022085
BiLL No.2BS 375, 376 414

Ké4/43



MONTANA COMMITMENT LAW PUBLIC MEETING
November 28, 1984 - Page 44

the cost, which hopefully would be a very nomlnal amount. Secondly, 1t
possibly could be argued that 1f you could handle this kind of a procedure,
If you could flnd someone who would be the conservator and would handle
thls and would look after these people, there may not be qulte as much of a
need to follow up Into a more severe treatment sltuetlon, Ilke a person In
need of treatment or a voluntary or anythlng else, and thereby save money
fn the long run. Is that a posslibility?"

SHIRLEY RENDERS: "|+ seems to me that the person who s conservator Is
golng to be a very Important person to thls mentalily 1l party. Money !s a
very 'mportant thlng to everybody, especlally to somebody who doesn't have
much . So } think !t has to be not just anycone, but 1t would have to be
someone who has tralning In that fleld to be conservator for someone who Is
mentally THl."

HAROLD GERKE: "Well, we're gettling 'n a far fleld here now. | don't know,

but we're out of time. What do you want to do wlth 1t? Do you want to
leave 1+ In the hands of the commlttee?"

SENATOR TOWE: "Well, | +think we should. I would Illke to go ahead and

proceed. !s there general consensus that other than the problem of how to
pay for 1t, that It's a good ldea?"

(The record shows that the general consensus was that 1t Is a good ldea.)

SENATOR TOWE: "Well, let's proceed then and see I[f we can't get somethling

goling on this."

HAROLD GERKE: "Do you have anything else?"

SENATOR TOWE: "No, unless somebody wants to talk about the deflnltlion of

seriously mentally 1ll. | heard some comments on that."

HAROLD GERKE: "Anyone else? Do you want to take tlme +to talk about

serlously mentally 1ll, or do you want to leave that to the commlttee?"

JIM JOHNSON: "| +hink the consensus !s that people don't want to change
'sertously mentally 11{'."

HAROLD GERKE: "Okay. Are you sure there Is nothlng else? Thank you very

much for comlng. The comm!ttee wlll set up a time to meet then."

(A meeting was scheduled for Saturday, December 15, 1984, at 10:00 aem. at
Senator Towe's office In Blililngs.)

The meeting concluded at 4:40 pe.m.
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MONTANA COMMITTMENT LAW PUBLIC MEETING - September 5, 1984, 7:00 p.m.

Moderated by: Harold Gerke, Board member, Mental Health Center, Billings
Secretary: Carol Zaharko, Personnel Officer, Mental Health Services, Inc., Helena

Mental Health Center staff

Jay Palmatier, Western Montana Mental Health Center, Missoula
John Lynn, Western Montana Mental Health Center/River House, Missoula
Dean Gregg, Mental Health Services, Inc., Helena

Greg Barisich, Mental Health Services, Inc., Helena

Jim Scott, Mental Health Services, Inc., Helena

Lynne Scott, Montana House/Mental Health Services, Inc., Helena
Jim Jensen, Eastern Montana Mental Health Center, Miles City
Dick Hruska, Golden Triangle Mental Health Center, Great Falls
Nancy Adams, Montana House/Mental Health Services, Inc., Helena
Dennis Crawford, Mental Health Services, Inc., Helena

David Briggs, Mental Health Services, Inc., Helena

George Cloutier, Mental Health Services, Inc., Helena

Judges/Attorneys

Gordon Bennett, District Court Judge, Helena

Mark Sakkappa, Montana Legal Services

Tom Honzel, Lewis & Clark County Attorney's Office, Helena
Robert Slomski, Missoula County Attorney's Office, Missoula
Neil Haight, Montana Legal Services, Helena

Bob Raundal, Montana Legal Services, Helena

State of Montana

Jerry Hoover, Mental Health & Residential Services Division, Department of Institution:
Dan Anderson, Mental Health & Residential Services Division, Department of Institution:
Tom Sellars, Montana State Hospital '

Kelly Moorse, Montana Disabilities Board of Visitors

Miscellaneous

Bob & Lucy Roberts, "A New Beginning" (parent support group), Missoula
Winifred Storli, FLAME (affiliate of NAMI), Kalispell
B. Beaurone, FLAME, Kalispell

Eileen LaBelle, FLAME, Columbia Falls

Joy McGrath, Montana Mental Health Association

Cliff Murphy, Montana Mental Health Association

Tom Towe, Senator, Billings
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Mr. Gerke called the meeting to order, explaining that there were no formal
ground rules. He noted that the Montana Council of Regional Mental Health
Boards, Inc., conducted a survey of psychiatrists, county attorneys, judges,
mental. health center staff, adult protective services staff, and others di-
rectly involved in the committment process, to determ1ne if changes to the
current committment law were desired.

According to the results of the survey, there is definite interest in changing
the committment law. The purpose of this evening's meeting is to begin discus-
sion of possible changes.

Mr. Gerke expressed his appreciation to those who have worked so hard on this
survey, and thanked everyone for attending the meeting. He noted there will
probably be future meetings on this subject.

Mr. Gerke introduced Senator Tom Towe, the author of the current committment
law.

Following is a transcript of the comments made by people attending the meeting:

Lucy Roberts: "These are my personal feelings. I don't want to implicate any-
one else. But, as a mother quite tried, I feel this is my thought. Behavior
modification is a myth. Skinner was dealing with animals, not humans. Some
“social workers I've had some dealings with have to realize that these individuals
are . I mean, you can have your regulations stipulated for
orderly people, the others say, 'so what'. They just don't take it, and un-
fortunately you have to get to their way of thinking‘sometimes. They have a
one-track mind. And, if we have to have them in the community, which is a
better way than being in the hospital and also less expensive, we have to ed-
ucate the community to receive them. We have problems with our son who was
harassed by neighbors. O0f course, his behavior was such that it was quite
understandable. But, yet, he has to live in the community. Ordinary citizens
just don't understand mental illness. They say, 40h, they are rebellious.
They have to learn. When he comes down enough, he'll get up.' They don't.
We have to be firm with them, yes. But we have to have regulations because
they are just not the same as the ordinary public. Another thing that I
strongly feel,and I had a tremendous deal yesterday, is the payee dilemma.
I had to apply to be payee for my son, and of course, everything went to heck
yesterday. I went to Social Security and resigned, and this morning I again
signed a declaration to be payee because no one wants to be payee for these
people. They have their checks. Many times they don't use them the way they
have to be used -- they lack food (my son hasn't paid his power bill for 4
‘months) and how do you deal with it? I went to the County Attorney in Missoula,
and he told me it is the responsibility of the family. And right it is. There
is a continuous, continuous friction. He says, 'Oh, you are my mother, and you
want to keep me under your strings.' all the time. It is that no one else will
do it. Yes, an elderly person can do it, but no one wants to take it. So it
falls on us. There should be legislation that says counties have an official
(the same as in California) that takes care of these peoples' paychecks, doles
money out, sees what bills they have. The family -~ it's not that I don't
want to do it, but the friction is continuous, continuous, continuous, and I
don't know how long I can go on."
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Nancy Adams: "This often falls under the jurisdiction of Adult Protective Services
if they're not plugged into the mental health system and the mental health syst
does. o& ?gﬁg designated payees. Several of our regions do; for example, Montana
Housé@ & payees for the folks who are involved in the program and agree to
that. The Adult Protective Services in any county also usually has a social worker
assigned to take over this role."

Lucy Roberts: "There is nobody in Missoula. I went to Legal Services, I went
everywhere. I think Mr.Slomski here is the one who told me it is the responsibility
of the family."

. Don Harr: "In reference to the question, is your son under an involuntary commit-
ment?"

Lucy Roberts: "No."

Don Harr: "And that's why I am concerned that this perhaps indicates a serious
problem that does exist with the current definition of 'seriously mentally il11',

where many individuals who do have a serious mental disorder and are unable to
adequately care for themselves do not quite fall under the definition of seriously
mentally i1l as it now stands. It is for that reason that not only myself personally,
but being that I also represent the Montana Psychiatric Association, the psychiatrists
in general are concerned that there are many individuals in the state who do have
serious mental illnesses who do not fall under the definition of seriously men-

tally 111, and yet they are not adequately able to care for themselves, and do

need to be under adequate treatment. Therefore, it would be to their benefit

if they could be under involuntary commitment, when they themselves cannot recog-

nize it. [ am aware that what Senator Towe is going to tell us is that there is

a statement in the statute that allows for a mental health guardianship to be
appointed, but I know our experience in Yellowstone County has been -- and I do

not know what the experience of other counties has been -- that this is extremely
difficult -- not quite impossible, but extremely difficult -- to acquire. It's

much more feasible if one can have an involuntary commitment, which will allow

for such problems as this lady has presented, to be brought under more adequate
medical supervision.

Winifred Storli: Last year, my husband and I went to the courts because my
daughter is an adult. She is not suicidal, she is not homocidal, so there was
no way we could -- well, she didn't think she needed treatment, and there was
no way anybody could persuade her to do it. We did go through the courts and
got guardianship and were made conservators. She's lost her job, she's lost
her husband, she's lost a child, she's lost a home -- she's kind of the 'pet
lunatic' in Kalispell. She does all sorts of wierd things, and wanders around
the streets. When we got guardianship, we got conservatorship, and we took her
to very expensive hospitals where they kept her but they wouldn't treat her
because she refused treatment. So all it was was a holding tank -- at $400 a
day. Now I'm told -- this is why my niece is here, because she was made in-
stantly aware of the problem -- she's been trying to handle my daughter --
that she has to 'hit bottom.' I don't know what bottom is. Does it mean

that she has to have her hands cut off, or mean that she has to be raped?

What does it mean? I can't understand why people.let her be tortured 1ike
this. She's a very sick person."”
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Mark Sakkappa: "Were you able to get your daughter into any group homes?"

Winifred Storli: "“She was in a grodp home. She went out of it."

Mark Sakkappa: "She left the group home?"

Winifred Storli: "Um-hmm. I mean, its around and around and around. I mean,
there's nothing."

Tom Towe: "What is that you want for her? What do you think she should have?"

Winifred Storli: "I think she needs hospitalization and I think she needs
thorazine (?), she needs to be treated as a schizophrenic."

Tom Towe: "But now if she were committed to a hospital, would that make any
difference? Would she still refuse the treatment? Or are you saying that they
should force it upon her?"

Winifred Storli: "Well, I think there should be enough contingencies that she
has to take it, that she shouldn't be allowed to just walk in and walk out,
which is what's been happening.”

Tom Towe: "Is she 1likely to cause any danger or injury to herself or anyone else?"

Winifred Storli: "No."

Tom Towe: "Constitutionally, how can we commit her then?"

Lucy Roberts: "You can't! That's why the law is as it is."

Winifred Storli: "It's such a ridiculous law."

‘Lucy Roberts: "We watch them damage themselves and we can't do anything."

Bob Roberts: "I'm the husband of my wife who goes through hell. I tell you.
You get to a point where you can't take it anymore. And that's it. This
'bottoming out' is a lot of hogwash. They never bottom out. They'1l exist
where you'll die. You've got to be with these people to understand what it's
all about. Nobody understands them more than the parents, really."

Winifred Storli: "Yeah, I mean it's 1ike you know somebody runs out in the
snow and gets their toes frostbitten, and isn't even aware of it, and that's
not endangering their 1ife. 1I've been told, 'Well, she's a cripple -- that
ain't gonna kill her.'"

Lucy Roberts: "They're very clever -- very clever."

Winifred Storli: "They're not retarded."

Bob Roberts: "They know they've got to do something -- shoot somebody --
murder somebody or rob somebody -- before they're committed. And they play
on this." ,
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John Lynn: "I'm aware of both the son and daughter who are being discussed here,
and I think that it refers to a certain class or subclass of the population we (
are trying to serve that essentially refuses treatment, does not recognize the

need for treatment, and is not so seriously mentally i1l that they are a threat

to themselves or others. They are, however, generally they play havoc in the
community with Taw enforcement and with mental health services, as well. But

the balance, it seems to me, that we need to strike is between civil rights and
essentially forcing treatment. How we can achieve that strikes me as the criti-
cal question.”

Harold Gerke: "It says 'not harm to anyone else.' It seems to me that they do
harm their parents here in some way or another -- at least mentally, and probably
even physically before its over with, without just hitting them over the head
with an ax handle. They are somewhat abused it seems to me like. How do you
handle that?"

Eileen LaBelle: (submitted a written letter)

Mark Sakkappa: "Our present committment law does provide for committment of
people who aren't able to protect their 1ife and health. I'm not sure what
Dr. Harr is getting at when he says there are people out there who aren't able
to care for themselves. If there are people who are unable to care for them-
selves, they do fall under the definition of seriously mentally i11."

Don Harr: "The interpretation that has been placed on the statute is that, first
of all, there has to be a significant impairment to their physical health, as
well as danger to life, and this does not allow for the more -- you might say --
minor conditions that arise as a result of this, where the threat to the indi- (l
vidual's overall security. As the one lady mentioned here, the concern is is
her daughter to be allowed to roam around until some incorrigable individual
decides to take advantage of her and rape her, just because she does not have
the capacity to medically protect herself. Until something happens to her under
that circumstance, there is no way to say that she presents a condition that is
a danger or threat to her life and health, because she's been eating, she hasn't
lost weight, she has not gone off yet and frostbitten her toes and lost several
of them. Something 1ike that hasn't happened. But there is an imminent threat
that this is going to happen, just because of the inability of the individual

to adequately care for herself. And yet under the current interpretation of

the statute, there is no way to show that. And the person does not qualify

for involuntary commitment. I've been through dozens of these, attempting to
get people help, and it just can't be done."

Mark Sakkappa: "That isn't really a correct interpretation of the R.T. decision
and the case law about this that's been developed in Montana. If the person is
unable to protect their life or health, they're going to be able to be committed.
What the R.T. decision is saying is that if the person has not yet reached the
point or deteriorated to the point where he is unable to care for himself,
they're not committable. And that is in line with the constitutional decisions
of the U.S. Supreme Court. That's in line with the Donaldson decision of the
U.S. Supreme Court and the Adamson vs. Texas. I don't think revisions to the
statutes to try to get at these people before they're in such a state that they
are unable to care for themselves will survive."

Winifred Storli: Washington State, Texas and North/Carolina have made additions QEF
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Mark Sakkappa: "You could use the term 'gravely disabled' in place of 'seriously
mentally i11', but you're still not going to get around the R.T. decision or
this decision by the Supreme Court by doing that. - -

Winifred Storli: "Yeah, but, surely don't you feel as a private person that --
you've read the "Homeless in America" and that 50% of our sick people -- don't
you feel that the young people, and even the old because the population is
growing -- surely they need to be cared for."

Mark Sakkappa: "I think we do that, but not involuntarily."

Winifred Storli: "Well, how else do you care for somebody who's running around
getting their toes frostbitten off?"

Mark Sakkappa: "If they're unable to care for themselves, if they're standing . .

Jay Palmatier: "From a certain perspective, I think one of the things we are
debating is of course how to interpret the law. Of course, I wasn't around to
write the law or anything, but I'm wondering along these lines: we're talking
about a very restrictive definition the way the law is written. There are

other sections of the law which seem to expand it, and some people may interpret
it that way. What might be helpful, and this group seems to be saying is that
we need to get these other "gravely disabled" (whatever that means) is the direc-
tion we want to move in. Perhaps the law could be amended to allow what was
initially intended to be clear, so that there is less problems in different
judicial districts. People who seem to be commitable because they are out in
the snow in bare feet sometimes seem to get committed in one judicial district
and the same thing would be immediately thrown out of court in another district.
Perhaps a change in the law to make clear what we're talking about in terms of
‘gravely disabled' without actually changing the intent of the law would be more
consistent with the intent of the law. It is my understanding that the 'gravely
disabled' idea is in the present law."

Tom Towe: I was the one who wrote the existing law, and was principally respon-
sible for passing it. I wish you folks had heard some of the stories I heard
prior to this law, where one county attorney told me that he could have anybody

in his county committed to Warm Springs. It didn't matter if they were mentally
i1l or not, that's irrelevant, because the law was so loosely written that any-
body could be. And I wish you could have heard some of the parents that came to
me and told me about the tragedy of their son who was in Warm Springs and they
couldn't get him out, and there was nothing wrong with him. And then I wish you
had heard of the experiment in California where there really were some questions
raised because some college students got themselves voluntarily committed and
couldn't get out, and there was nothing wrong with them. And there were some

real serious problems there. The law in California was changed before our law
was. One of the provisions that was retained was the definition of 'gravely
disabled.' When the California law changed so that they had to have some physi-
cal harm to themselves or others, everybody in California was committed under

the term 'gravely disabled.' They didn't use the rest of the law anymore, be-
cause everybody was using that part of the law. So there seems to be a tremen-
dous potential for bringing people in who may not want to be treated or committed,
and that has to be guarded against as well. Now that doesn’'t mean there isn't
some common ground,and I think you folks have raised a very legitimate question. g
As Don Harr knows, we've been talking about this for a long time. The problem g

is further complicated by the Donaldson decision of tr?%ﬂiT%‘uﬁﬂBDﬁN?cS&Rﬁ%fgg
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Towe (cont'd): "The Dondaldson decision in effect says that just like you cannot
commit someone to prison or to jail for no reason, you can't commit someone toea(T
state hospital for no reason. You've got to show that they're going to harm
someone. And so far, the law has said mental difficulties to the parents or
guardians or someone else isn't enough, or inconvenience isn't enough. And I
surely understand that there's a lot of cases of a lot of serious inconvenience.
I don't know what the answer is, but I think we have to establish some sort of

a middle ground that we can accept that is not open to abuse 1ike we had before.
Or at the same time, will in fact do something. That's why my earlier question
to you of 'what do you want?' What do you want for your son or daughter who has
a mental disease and themselves do not want treatment? Do you want them to be
sent over to Warm Springs to live out the rest of their days? Do you want them
to have some outpatient treatment? Do you want them to be forced to take medi-
cine? I think that's the first question that has to be addressed, and then what
is best for them. And then how do we make sure that if we can do it for someone
who we would probably acknowledge does have a need for medical care and aren't
themselves able to recognize they need medical care and that if they did receive
medical care could be substantially improved, how do we guarantee that only those
persons and not someone else is put into that situation? Those are the questions.
Now, after outlining that, I do want to point out that there is a possibility of
another approach that I'd really like to explore and have some comments on. The
Yellowstone County Attorney's office has been working on this problem with Don
(Harr) and I suspect Don is probably more responsible for it than anyone else.
But working with Don and Donna Heffington, they have come up with some sugges-
tions, and I want to throw those out (for discussion). I've handed out a couple
extra copies that I had. I think that there may be some merit. Here is the
proposal: Tleave definition of 'seriously mentally i11' alone -- don't monkey
with that -- leave that process just the way it is. Instead, let's create a (:
new category -- a category which she calls 'a person who is in need of treatment
or medication as a result of a mental disorder.' And that is defined as meaning
someone who suffers from a mental disorder which has resulted in significant
deterioration of an individual's cognitive or volitional functions, and which

if not treated, will predictably result in that individual's becoming seriously
mentally i11 within the meaning of the existing statute. The idea there is to
categorize a preventive area -- someone who is likely to slip into the 'seriously
mentally i11' definition--hasn't yet done so because they're not yet a danger to
themselves or others--but may become such, and can't themselves recognize need
for treatment or medical care. That person, perhaps if it's proved that they
fall into that definition could be subjected to a mental health facility for
treatment or medication for a period of days -- a very short period of time in
terms of a commitment. That's the general concept. Some of the suggestions
already that have been raised indicate that it may make a lot of sense. Perhaps,
however, we need to exclude the State Hospital at Warm Springs as an acceptable
mental health facility. In other words, this is not a commitment kind of situa-
tion, but a treatment for a .few days kind of situation, which is inconsistent
with what happens at Warm Springs by and large, or Warm Springs probably wouldn't
be interested in handling that. That's one possibility. There are a number of
other problems,and I'11 go intc those in a minutes. But that's a thought -- a
suggestion. Comments?" :
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Lucy Roberts: My son was committed about four times, and I have come to these
conclusions. I have talked to other parents, too. The medication can be supplied

any where. What I found that the hospital did was discipline -- a regulated life. g
My son, my daughter-in-law, probably others have turned day to night. At Warm

Springs or in a hospital, they get help, they work, take medication, rest. They

seem to be people who cannot regulate themselves. All the benefit of the hospital,

in my opinion, was this regu]ated life. They are people who just have no self-
discipline.

Winifred Stor1i: That's true. The moment they're faced with stress, it sends
them totally off. All these social security things and all these hearings and so
forth stirs them up all the time. They need a regular routine

Tom Towe: Let me ask two questions. First of all, is this something that you want
for your son or daughter for a temporary period of time? Is there prospects for
recovery where they will not need this discipline? Is this a permanent situation
you want forever and ever?

Lucy Roberts: Oh, no. When he was in Warm Springs for six months -- Warm Springs

is very expensive, I realize that, to the state. Sometimes it is stupid to spend

all that money. But, after a period of three months (the last time it was six months),
he had I would say 18 months or two years where, taking everything into account, he
was more or less on a level line. It seemed to last that long, and then gradually
deteriorated again. It seems like they need a per1od1ca1 "retreat" that they settle
themselves -- their feelings, their mind, whatever.

Tom Jowe: But he doesn't want to go back to Warm Springs on his own?

Lucy Roberts: Oh, no. He might commit himself tomorrow and leave two days later. ‘e
It's an expense for everybody.

Winifred Storli: The one's that work best in Kalispell is when they have committed
some crime, so called. And the -- I'm sure Judge Bennett would bear with me --

the court says, well, you have to go to Lamplighter House or the T-House, or what-
ever, and you've got to do this for so much time, and that work's really well.

I know, because prison just sends our people, well you know, it makes them really
psychotic. But if they have some kind of a behavior modification, they last for
the longest time and they do really we]].

Tom Towe: Well, then the second question is: 1is the need really for something as
a follow up after they get out of Warm Springs, and not so much that we need to
put more people in Warm Springs, but need more follow up when they get out?

Winifred Storli: Yes, both.

Tom Towe: Are there sufficient facilities such as ha]fway houses or other programs
that they can handle?

Greg Barisich: Did that question need to be asked?

Tom Towe: You think its so obvious that it didn't need to be asked?

Greg Barisich: Yes, absolutely. I'd like to comment on a comment you made about

California laws and also some of the people found in state hospit
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Barisich (cont'd): I think while its interesting and curious to make those kinds
of observations, its also important to point out that those kinds of incidents are
very, very isolated. As an individual who has worked in a state hospital in Cali=
fornia, by and large the far majority of individuals in the state hospital absolute-
1y belong there --'90% or better. The newspapers and the media will really get ahold -
of a story of a person who can't speak the Tanguage or is from another culture, or

when a mistake has been made, a commitment was inappropriate, or there weren't people
who really knew this individual, but that happens within any system. It happens in
jails. That happens when a person is sentenced for a crime that they didn't commit.

I think its not really that much of a concern. We're talking about committing people who
have a serious mental illness because of commitment laws in the state of California
that axe define individuals being gravely disabled, but yet aren't an imminent threat
to either be suicida] or homocidal. It's not "ok" to be really, really crazy in the
State of California/where you may jeapordize yourself, possibly the future, like

these parents have so specifically stated, in cases I've seen not only in the State

of California, but here. These kinds of individuals fall through the cracks in the
State of Montana. For instance, I'11 give you a case: as a crisis therapist in the

- mental health center here in town, I'l1l get a call from the police department, saying
"we just picked up an individual who has been lying in the street and claims the

demons are eating their leg up. Would you please come down and evaluate them?"

Well, they're not suicidal, they're not homocidal, and they've got $55 in their

pocket.

Tom Towe: Greg, that is not the test -- whether they are suicidal or homocidal.
The question is whether they would be a danger to themselves or others.

Greg Barisich: They're not in danger, technically. What I'm trying to say is
they're not going to die. The police officers look at me and say, "Well?" and I
say "Well, well what?" I mean, under the law, the way that I understand it, they (:
have to cut this individual Toose -- let him go back wandering the streets. And
this person is obviously suffering from severe delusions and hallucinations, had

a very severe psychiatric disorder, barely knew where he was or who he was, and

the delusion was significant enough to where he thought the anti-Christ was after
him, making such statements as this. One of the problems I think that comes is

is a person who has a severe mental illness like that capable of making a compe-
tent decision about what is best for them in terms of whether they should be in a
treatment facility or not? Sometimes we talk about civil rights, thinking an indi-
vidual should be .able to choose whether they want to live (if you will) a crazy
life style. Are they competent to really make that decision when they're suffer-
ing from that kind of an illness? And as a crisis therapist who is confronted

with that on a regular basis, that puts me in a real predicament under Montana
laws, the way they're written.

(Harold Gerke reviewed the results of the survey.)

Mark Sakkappa: I'm having trouble with the questionnaire itself. Were any public
defenders notified? I've talked to some about the questionnaire, and they had
never heard of it. :

Harold Gerke: We didn't have any specific mailing list. We tried to send it to
everybody we knew, and we didn't eliminate anybody purposely. We sent it to de-
fenders, to county attorneys, to judges, to individuals. Every county got one.
We tried to cover, and if we missed you, we're sorry. But we tried to cover
everybody that we could find a name for.
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Bob Slomski: I'm with the Missoula County Attorney's office. For the past four
years, 1've handled a very large number of these cases. Situations as you've .
heard from these parents today, I deal with every week. That's one kind of situa- ‘'
tion; there are other situations I'm concerned about. Now, I think basically our

law works pretty well, but we're going to need to make some modifications. And as
Senator Towe and the gentleman from Legal Services stated, what people need to
realize who are not lawyers is thatathe U.S. Supreme Court has pretty much said

that a person's state can't deprive a non-dangerous individual who is capable of
surviving on his own or with the help of family and friends of his liberty. So,
there are 1imits to what you can do in the way of people who are mentally i1l1, but
not posing a danger of homocide or suicide and are unable to take care of themselves.
But I think our statutes go lots further toward protecting civil rights than the

U.S. Constitution requires. And I think that what this does in certain cases is
provide a lot of people who are not dangerous immediately perhaps as our statute
says, who need help, it deprives them of that treatment, and it also perhaps
subjects some people (the public -- as a county attorney I'm interested in pro-
tecting the citizens from someone who is potentially dangerous -- although the

person may not be immediately dangerous -- the person may be threatening, the per-
son may have a history of threats, perhaps the person may be packing a gun, but

that person may not have pulled that gun out and pointed it at someone). Every -
week I have parents come to me -- yesterday I got back after two weeks vacation--

and our police officers came to me with an individual who had in the past had
discharged firearms who had talked about committing suicide but had never really
harmed anyone--and that's another kind of situation we've got to deal with. I

don't know that I have any definite solutions, but I do think that Senator Towe's
idea of some kind of middle ground -- there's obviously going to be some constitu-
tional 1imits on how far you can stretch that. If a person is deteriorating in
condition such that it is affecting their cognitive and volitial functioning, they
are very likely to become "seriously mentally il11", then I think that if we can

come up with a middle ground that will meet the 0'Connell vs. Donaldson test,

that's what we ought to be doing. And I think that you're going to have to Timit
that kind of commitment in its duration. You're going to have to limit the kinds

of things you can do to the person. For instance, I would suspect that under that
kind of commitment you would not be able to have custodial situation such as at

Warm Springs or even at another custodial institution such as a local hospital.
Possibly, you wouldn't be able to under that kind of situation to force the pérson

to take medication if he didn't want to, but you could attempt to stabilize the
individual and perhaps bring them around. What we often see is, out of all the
commitment petitions I file -- at least one a month, a lot of the times 2, 3 or

4 a month -- very few of them go for hearing. Most of the time, they get the
individual in the hospital pending a hearing, we ask the judge for a detention

order to detain and treat the person, and then by the time the hearing rolls

around, the person has been treated and comes around -- they're back on their
medication or they're better. And ultimately, in 2/3rd's or 3/4ths of the cases,

the person never ends up being committed for a long-term to the hospital. So

we've got something that works, but I think that its a very good idea in that
situation and also in a situation where a person has been committed to the

State Hospital. Right now we've got a black and white -- they're seriously men-
tally i11, you can commit them and totally deprive them of their liberty, or

they're not and you can't do anything. If we created a middle ground for people

who are also released from Warm Springs when Warm Springs doesn't feel they can
Jjustify asking.a court to recommit for more time because they don't meet the cri-
teria, yet its perhaps the only thing keeping that person from deteriorating is ;
the fact that they're taking anti-psychotic medication, and there is a past history -
of several occasions where the person has been discharged from the hospital and

gone off the medication and immediately gone back. Right now we have to wait for

C
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Slomski (cont'd): them to hit bottom. We have to wait for them to be a real danger
to themselves or hurting other people. Perhaps a middle ground could cover a dis-
charge situation also. I think its a good idea to be pursued, because these problems
come up all the time. And the people involved are hurt, the community wastes a tre
mendous amount of lTaw enforcement effort and expense, and the people don't get the
treatment they need.

Tom Towe: Bob, what you've suggested confirms what we were talking about a little
earlier, and that is that perhaps the follow-up part is as important as anything.
And that seems like wouldn't be covered -- if in fact the Donaldson test has been
met initially -- then I think the State has the constitutional right to continue
supervision for a longer period of time if that kind of a follow-up is necessary,
and maybe that is one of. the areas we ought to be looking at.

(flip tape)

Bob Slomski: . . . that's essentially what "gravely disabled" is. But its not all
that clear even after the Supreme Court has interpreted it; ard although the R.T.
decision does give us a little more body, perhaps the statute of "unable to protect
his Tife and health" could be expanded to give us a Tittle more guidance because

it is very unclear. It's a lot clearer with the R.T. decision -- perhaps that could
become statutory language or something similar.

Tom Towe: Why do you need to put that in the statute if the Supreme Court has
already said testimony before the trial court does not clearly and convincingly
establish that at the time of the hearing respondent is unable to protect his
1ife or health and that is insufficient as a matter of law? That's pretty clear
from that R.T. decision, I thought.

Mark Sakkappa: I think the R.T. decision also specifiegyﬁﬁat elements are necessary(:
too to findif a person is unable to protect life or health. It specifies in that
decision x£ you have to find that they are unable to provide adequate clothing,
adequate shelter, and adequate food. So it is fairly well defined right in that
decision. I think you're probably right that maybe its going to be expanded fur-

ther by the court.

Bob Slomski: Why put it in the statute? Because when you look up a thing, its
right there in black and white. Its a lot easier than reading up on the case law.

Mark Sakkappa: Its the same thing with the threats you've mentioned. The Supreme
Court has said that a threat is enough to find a person has made an overt act to
to endanger the life of another. All you need to prove is that the person has
threatened to kill someone.

Dean Gregg: I have several comments on all sorts of different things that have
been said tonight. First of all, the problem I've run into in several different
places, both in this state and other places, I think the judicial system -- the
different judges are interpreting the law differently in different counties.
That's one thing that you run into. I've seen things more or less lenient, de-
pending on where I'm working. As a person who, similar to Greg here, frequently
is up at the jail or out at the hospital at 3 o'clock in the morning evaluating
somebody, deciding whether or not we should commit them. The problems I have run
into is that I have never ever been given a satisfactory definition of "imminent",
as in "imminent danger." Is this person going to be dangerous within the next few
minutes? Maybe later this evening, but not right now; maybe not tonight, but to-
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Gregg (cont'd): My reaction to -- %E not familiar with the R.T. thing that you're
discussing -- but if it has defined '/ability to protect life and health", us psycho]o-%
gists and psychchiatrists would sure like to see it, because that's another thing V
that we run into in making these decisions is a person living in a dumpster, for \ia
instance, or a person who sleeps in their car -- is their health endangered? I
have my opinion. Are they in danger, or could someone come back and say, "well,
they ain't starving to death." They're surviving, they're still alive. So, ob-
viously they are able to protect their health. Ybu know, that's the type of stuff
we have to make decisions on all the time, and I really feel that we're not getting
much .quidance. That's why I'm here -- I would 1like just even if you don't change
the law, I would like the terms to be defined better.

Greg Barisich: I would like to know what the intent of the law was to deal with
these cases. As a person who goes and makes these decisions, I've scratched my
head numerous times, asking what do they really want me to do? It's nite to sit
and make the laws, and its nice to sit in the courtroom and nice cozy places, but
at 3 a.m., and I've got to make these decisions, I've got to be concerned with
whether or not this person may do some dastardly deed to themselves or somebody
else. There have been times I've had to do that with very, very sparce evidence.
That's not easy. I agree with Dr. Gregg in that I would 1ike more definitions,
and I would. like to know whether or not Legislature feels there should be more
definition, and if they do, what should it be?

1
;

Tom Towe: First of all, the situation I was describing earlier was something that

had happened in California about 15 years ago, not now, so that situations change.

The Donaldson decision has had an enormous impact throughout the whole country, %
including in the State of Montana, along with our commitment law. As to what we

are talking about, I'm just absolutely tickled that we've got people like you .
who are intelligent and can make informed decisions, even though we may not have g.ﬁﬁ
given as much guidance as we perhaps can, and we'll work on that. But, I'm so

glad that you're making those kinds of decisions, as compared to the situation

we used to have. I have very vivid memory of a commitment procedure I took part %
in under the old law where the worst that could happen, worst evidence that was
presented was a medical doctor who had absolutely no training whatsoever in mental
disease of any kind, simply came in and listened to the testimony of the man's wife,
brother, and minister, all of whom said "Well, he's got a problem, and I think Warm
Springs could help him." And that was all. Now that we don't have anymore. I'm
pleased that we don't have that -- and I think everybody here is pleased that we
don't have that. That doesn't mean that the system we've got is perfect -- we're %
still working on it and I'm delighted that we have meetings like this where we can
further refine it.

0K, to answer your specific question, what about the definition? And, again, Jim
Johnson gave me this R.T. decision this morning, and I've been reading through it.
One of the provisions or statements made by Justice Morrison in this decision is
fairly clear. This is the question of the person who is unable to eare-fer-himself
protect his 1ife or health. He (Justice Morrison) says in effect it means "a condi-
tion in which a person is unable to provide for his basic personal needs for food,
clothing and shelter as a result of a mental disorder." If he can't provide for
it because he doesn't have the money, that's not what we're talking about. If he
cqn't provide it for some other reason, that's different. But because of a mental
disorder he is unable to provide the food, clothing and shelter, that's sufficient.
S0 the individual that you spoke of who is lying in the middle of the street con-
vinced that the devdl is eating up his legs -- if he is because of his mental dis- iié
order unable to provide for shelter, that meets the definition. Now, it may be ;
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Towe (cont'd): that different judges in different areas will have a different in-
terpretation -- that's the way the iaw develops. I'm not unhappy about that situa-
§

tion. You may find that one judge is going to be more lenient than another -- fine

that's the way the system works. If its that big a problem, maybe what Bob (Slomski
says is right. Maybe we ought to put that kind of language in the statute. I don't
-see any harm in that kind of thing.

The question of "imminent threat" -- I remember stewing over that problem at great
length when we wrote that. We were trying to come up with something that would al-
low someone to be committed if there really was a predictible possibility or proba-
bility that they would do somebody injury, themselves or others, without saying the
only person you can commit is someone who's already done something. So we added

the words "imminent threat." I know that's a difficult one to interpret. If you've
got a good definition or think that the courts' definitions presently in effect

are inadequate, let's take a look at it. That certainly is open to further elabora-
tion, and might be helpful to the whole system.

Lucy Roberts: When you ask about somebody being able to feed themselves, I wonder
1f instant oatmeal all day is a proper health food. Like I've been told time and
time again, "let him go -- don't do anything -- he'll hit bottom." But I'm his
mother. And I see him starve. And I go to the grocery store and get a bag of
groceries. Of course they manage.

Harold Gerke: They manage you.

Kelley Moorse: 1I'd like to comment on just another aspect on what I see happening.
And this is certainly not to negate what some of the professionals and families are
sharing in terms of their experiences. But we have situations at Warm Springs, and
I'm sure that Mr. Sellars and the staff from the Department of Institutions can (l
also address this, where people come on emergency detentions under the claim that
they are seriously mentally i11, and the hospital receives no order, and those
people stay on the intake unit for much longer periods of time than is legally
fair to them. There were two situations that just happened in the last month
where by the time their case gets to court, they could be detained at the hospital
for another three months. In essence, they are there the 90 days plus another
month. So we have kind of a reverse situation of people who are a danger to them-

Nselves or otherc, they end up in the hospital, and the hospital doesn't get any
\9k1nd of an order, and the patient is the one that suffers.

N

™ Jom Sellars: These are detention orders, not emergency detentions.

W _

§§hhrk Sakkappa: They come in originally under emergency detention, and then they
‘g file a detention order, and this is still called "priority trial. Generally, the
vy public defender is usually so busy in the county that he continues the case week
| cifter week. :
=

= =Don Harr: As I've been listening to the comments, I'm hearing several things such
as the pendulum effect that always occurs with we human beings and elsewhere in
nature, where we've gone from the one extreme that Senator Towe described was pre-
sent when I first came into the state that did have atrocious effects on many oc-
casions where people were -- and I would have to say -- incarcerated in the hospital
without adequate reason because they were not adequately evaluated or protected
over to the pendulum going to the other extreme where we have become so much more
concerned about so-called "civil rights" as compared to what we in the treating (E;
professions look upon as a "right to treatment." There has to be a balance be-
tween the two, and I think this is what we're trying to do tonight -- to get the
pendulum back to the center where its much more functional, both from the stand-
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Harr (cont'd): point of affording adequate protection of individual civil rights,
which certainly needs to be done, but at the same time to allow people to have a
right to treatment when they are not competent to make those decisions for them-
selves. I do not think its impossible for us to get closer to that. We'll never i
reach perfection because being human, there is no way we can manage that. We can

get a lot closer than we are right now. Another misconception that.I would like

to bring up as I've heard a number of people use the word "danger". I do not re-
call any place in the statute where it uses the word danger or dangerous. It uses
threat. I think that is a much more clarifying term than for us to interject the
term "danger" as interchangable with threat, because "threat" is a much more usable
term in determining if somebody needs treatment. I just throwi.that dn because I
heard that being said several times. I do think that the two items which we are
recommending to be added to the current statute, and the idea as Senator Towe

said to leave the definition of "seriously mentally i11" as it is, he read you

the first paragraph that would be the recommended addition, but there's a second
paragraph that is a relative of that, and that is "in need of medication as a re-
sult of of a mental disorder”, means suffering from a chronic mental disorder

which can be controlled by medication, but which, because of the individuals failure
to accept prescribed medication, has resulted in a significant deterioration of

his cognitive and volitional functions, and which, if not controlled by medication
and treatment, will predictibly result in that individual's becoming seriously
mentally i1l within the meaning of this part. And by "predictibly", it's explained

a little later: the essence of this is based upon the individual's previous medi-
cal history. If they have gone through illness which has required their treatment
and which has brought them to the point of being seriously mentally i1l in the past,
and experience has demonstrated that if they do not follow up with medication-as
has been indicated to be successful, then they will again deteriorate and go back
into the same state. This would allow us to have a certain degree of control over
the follow-up. This was mentioned a while ago as to what can be done in regard

to follow-up. That's why that section was put in there, because of the necessity
of having an opportunity to keep people under treatment when that's the only way
they're going to be able to remain out of the hospital and function in society one
way or another . The description as was written by Donna Heffington a little fur-
ther on indicates that as far as they're being committed to a mental health facili-
ty, it was not for the 90 day period, as was indicated for the seriously mentally
i11 definition, but for some shorter period of time which has not been actually
determined. But, as was pointed out by the gentleman from Missoula (Slomski),
many individuals who can be brought back into the hospital, put back on their
treatment, they don't require over maybe a week, two weeks or three weeks in order
to back to where they are able to get back in the community again.

-

Just to throw in a little side issue, in order to be able to accomplish this, it
means that the State needs to recognize the necessity of more group homes and
mental health center co-op homes in which these people can live under a certain
degree of supervision and continued assistance in local communities. Without

~an adequate supply of those homes, we are then faced with individuals getting more
111 and requiring hospitalization, whereas otherwise it could be avoided.

(applause)

Dean Gregg: I'd just like to react to the general proposal about possibly insert-

ing a new clause (?) about people who could benefit from treatment but who don't

want it. Basically my reaction to this whole concept is favorable, although you

need to do a 1ot of work on what I would call the nuts and bolts issue -- how are “i

you going to enforce compliance? SENATE JUDICIARY COMMITTEE
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Gregg (cont'd): A person comes into the mental health center or a local doctor,
and they say"the judge has now ruled you have to take these pills. Here they are.
I'11 see you next week." In other words, there is a big area where the system
could break down. What are you going to do about that? Does that mean that

you would then also have to insert something to the effect that a person would
have to go to some sort of inpatient facility for X amount of time?

People keep saying that we're not talking about people who are dangerous. I just
asked Nancy (Adams) to give me the definition of the law. I just want to read it
and react, or give you my impression: "Seriously mentally i1l is defined as suffer-
ing from a mental disorder which has resulted in self-inflicted injury or injyry to
others, or the imminent threat thereof. So the person has already injured them-
selves or another person, or they are threatening to injure themselves or another
person. And to me, the word "dangerous" is interchangable with that. We typcially
when we're discussing with people whether or not to commit somebody, we're saying
"well, is the person dangerous?" or "the person's not dangerous." And the reason
we're using the word dangerous is because of the word "injury". The person has

had to have injured themselves or someone else, and that sure sounds dangerous to
me. And that's where the word keeps coming from.

Tom Towe: Could I ask -- I would really 1like at some point to focus more on the two
items I think of constructive proposals that are coming out of this. I'd like to
get more response from more people who are here first of all to the proposal that
Don Harr and Donna Heffington have proposed, and that is the one that requires a
second category and third category -- "in need of treatment as a result of a mental
disorder" and "in need of medication as a result of a mental disorder." I might
point out, and Don didn't mention, but it's in here very clearly that the commit-
ment is to a mental health facility -- by the way that does not necessarily mean (:
an inpatient facility -- it may be an outpatient facility under the present defini-
tion of mental health facility -- for a period of not more than days.or
until his condition stabilizes, whichever comes sooner. 1 called Donna and asked
her what in the world did you mean by that blank? And she said, "well, I put in

14 days, and then somebody said that's not enough, so I put in 20. And then I

sent it through my boss, Harold Hanser, and he said 'take it out and let somebody
else put the days in'." But the idea I think is quite clearly to have two to

three weeks at a maximum -- and maybe that's too much. What I'd 1ike to ask is

for some of the rest of you people who are dealing in this field -- and I don't --
everyday for comments on that.

Greg Barisich: I think it might be interesting to hear from the psychiatrists
as to what they think the appropriate time 1limit for the stabilization on medica-
tion.

George Cloutier: Am I right in understanding that the "90 days" means you have
to stay 90 days?

Tom Towe: No, that is absolutely not true. It says "not more than 90 days", but
the maximum tends to be the minimum in many laws.

George Cloutier: I would agree that some flexibility is appropriate in many in-
stances. I'd like also to comment that one of my personal concerns are the people

who fall through the cracks, such as the manic patient and certain kinds of para-

noid patients who cause all kinds of hazards to their families and themselves, and

who a lot of times just by a strict interpretation, we really can't do angthing (EF
with them -- and that's a little scary. SENATE JUDICIARY COMMITT E
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Tom Towe: Can you address the proposal that's being made -- the proposal to carve

out a new category for those who are in need of medication and treatment because
of a mental disorder that predictably is leading to the seriously mentally ill
situation, and for that person, we would have the ability to have them committed
to a (mental health) facility -- inpatient or outpatient -- for not more than so
many days.

George Cloutier: Yeah, that would make sense to me.

Tom Towe: How many days?

Dean Gregg: Somebody was wanting -- the question basically was how long does it
take to stabilize?

Greg Barisich: How long would you want to see a client stabilized on medication
before you feel like you can cut him loose and back on the streets again?

George Cloutier: Ok, three weeks would be ample.

Don Harr: That happens to be the exact time I was thinking. I don't think two
weeks is sufficient, because there are many individuals who may require some re-
adjustment on medication over the first week in order to determine which medica-
tion, first of all, and then secondly, as to the proper dosages. And so it could
well require three weeks. I don't think in most instances that it's going to re-
quire an entire month, so I would recommend the three week period as being a
reasonable compromise. :

Kelley Moorse: I have a concern with the length of time and also "until the per-
son's condition is stabilized" in terms of a rights issue. Who's making the de-
termination of when the condition has been stabilized? And are you proposing
that %hey would go for a hearing,  so that they would have legal protection

as well?

Tom Towe: Jim Johnson raised that question too. And I think that's a somatics

one. I'm sure that what Donna meant was the blank number of days -- say 20 or 21
days -- , or until the condition is stabilized, whichever comes sooner, so that

if in fact the doctor in charge is satisifed the condition is stabilized -- much
as the situation is at the present time -- the doctor in charge at Warm Springs

can release the patient at any time.

Kelley Moorse: And if the patient isn't stabilized after that time?

Tom Towe: After 21 days? The 21 days is the maximum -- that's it. If at that

point -~ then we have some other questions. There genuinely are a lot of problems
that we need to discuss in this thing. One of the questions is -- alright, can you

go right back in and do it again? if you don't think that the 21 days is enough.

And how many times can you go ahead and continue to do that? Should there be a

1imit on that? That's something the proposal doesn't address -- I think it probably

needs to be addressed, or I think there's some danger that we would find more and
more people who are simply on a 21 day commitment of this nature year in and year
‘out. That isn't what we really have in mind at all.
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Kelley Moorse: You also just raised the point -- I'm assuming that this doesn't
include Warm Springs then?

Tom Towe: Ok. That's a question that I'd 1like to have other people address, and

perhaps Tom Sellars would like to speak to. But I think that probably, realistically,
“number 1 because I think it's only right that we do that for fear number one that

we would end up with too easy a way to get into the State Hospital, and number two
(the Intake Unit isn't equipped to handle that many people), But also because I

think if we exclude Warm Springs, we have a better chance of getting the th1ng

passed. And that's a consideration as well.

Bob Slomski: I think the lady that just spoke, the question that raised in my
mind is are we talking about a temporary, short-term commitment without a hearing,
or are we- talking about a second category which would be akin to the criminal

law concept that the lesser in clue to the defense (?) -- well, you're not
seriously mentally i11, but you are in need of treatment or medication, and so

its after a hearing?

Tom wae: There would have to be a judicial determination that this definition
applies, just as at the present time the seriously mentally i11 definition applies.

Bob Slomski: I would think that that is the way to do it.

Jay Palmatier: I want to comment on a couple of things. To take a different tact
on the 21 days point of view. I work on an inpatient facility at St. Pat's hos-
pital. in Missoula, and my feeling is somewhat different. What I'd like to see

is -- I'm entirely in favor of the concept of this "in need of medication or
treatment" -- I think we have to be very careful about how we define that, how-

ever, and do we need to make a distinction between medication or treatment? (
That's a different issue. I'd rather see us very stringently apply this "re-
strictive environment setting" test to this kind of a thing.

Tom Towe: My understanding is that the "least restrictive" language in the
statutes already would also apply to this.

Jay Palmatier: In that case, I don't see a real necessity for excluding Warm
Springs or any other place. Because then you're taking a look at the person, and
you're saying "what is the best treatment setting for this person?" So that the
21 days or whatever you want to spend might be outpatient, might be having the
person come in every day. So I don't see the necessity since you're going to be
making that decision, to exclude Warm Springs. The other reason I don't want to
exclude Warm Springs necessarily is that I'm concerned that as I look around the
state, there are no psychiatric hospitals in the Miles City region -- there are
no psychiatrists in that region -- who's going to provide the treatment? As I
look around Region V, there's one psychiatric facility -- there's another psy-
chiatric facility which is the Kalispell jail (essentially the way it functions)
and that's horrible. But nevertheless, we exclude Warm Springs, and there may
not be another setting for the person who needs inpatient -- where do you send
them? . Where do they go? Someone lives in Kalispell and you need to get them
hospitalized -- someone lives in Glendive, where do they go? That's one of the
reasons I wouldn't exclude Warm Springs. Essentially the other thing that I

want to say is that I would like to see us go the other direction and put a max-
imum of 90 days one-time commitment under this section, and treat them for 21
days if that's what it takes in a hospital, and if we think that they're stable QE;
and will continue voluntarily in their treatment, fine; otherwise, let's continue

the treatment outpatient for that 90 days, and if we CgE]NAtTES}L?[?IHAil{fCBmTﬁtE
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Palmatier (cont'd): that point, then I think we should let them have to develop
into a "seriously mentally i11" under the present law.

Tom Sellars: Well, if you're talking about a 14-21 day time period for a com-
munity-based program or outpatient type program, I can tend to support that time
frame. Unlike Jay, I do not feel that it is appropriate for an inpatient setting
at Montana State Hospital Warm Springs campus. The current commitment law pro-
vides for 90 days -- there is nothing in that law that says if the patient
stabilizes at the end of five days, ten days, 21 days, the patient can't be dis-
charged. And in fact, they are. The other thing that I would caution is to
take into consideration the impact of any change .in the law as it is going to
pertain to increased admissions to the State Hospital. I can document for any-
one who is interested that the State Hospital's daily average population reached
the bottom point in 1980 -- 314, and it has progressed each and every year since
then -- 316 in 1981, 332 in 1982, 341 in 1983, and 8 months worth of this year -
345. So, you are talking about a "bricks and mortar" issue as well. If you im-
pact the commitment codes so that you're going to increase admissions to the
facility, one cannot overlook the.fact that you've got to have a bed to put them
in.

Nancy Adams: Another question is who's going to pay for this -- when we admit to
smaller hospitals? That was never answered. I don't know what that's going to
do when the legislature asks that question. Because, I think it's an excellent
thing and it needs to be done, but who is going to pay for it when we commit more
people for three weeks to St. Pete's hospital here in Helena, Montana -- who's
going to pick up the cost?

Tom Towe: Incidentally, that is question #2 that I have written on here -- who
pays for it? If we do carve out a new category -- "one who s in need of treat-
ment or medication" does that mean that we the State has to pick up the tab? -
And I think that's what they are contempiating. Fine. But then we've got
another follow-up question: that is, how do you prevent (presumably you'd want

to prevent) persons who are presently going to an involuntary outpatient or in-
patient at a regional facility situation on a voluntary basis now, but the county
recognizes that in fact if they can only persuade them to go through this pro-
ceeding, then the State will have to pick up the tab. How many presently volun-
tary ones will end up in this system simply because of the money involved? I
think that's a real risk and a real danger that has to be looked into. It's a
practical matter. And I guess maybe I should just follow-up one step further:

if it was possible -- if it was possible to have what I think is best, I guess

I would Tike to answer all of those questions by saying, "yes the State has an
obligation" number one. And number two, the State has an obligation not just to

' provide beds in Warm Springs but that the State probably has an obligation to

have regional centers from which the court in Kalispell could make a commitment--
not to. Warm Springs, which is a rather permanent situation as we look at it now--
but to a much more temporary facility like the one in Missoula. Or the person

in Plentywood may be able to be committed to -- I don't know if Billings is close
enough to make sense or not -- but the idea is that you'd have a regional center.
in each area. And I think the State has an obligation to help provide those beds.
As a practical matter, however, that's probably a pipe dream because I don't see
how financially the State's ever going to pick up that kind of a tab. But I think
it probably is a State responsibility.

Winifred Storli: Senator, we just came from Kalispell, and they were breaking .

ground For 8H& newipsychidtitc unit, so hopefully the county jail isn't going to ‘Ii

be the county hospital anymore. But, this problem is really of great concern to
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Storti (cont'd): wus that even people who are going to be incarcerated in the jail
for observation for a few days -- who's going to pay for them? We have this new
psychiatric unit with trained staff and everything who will observe them and say
right away where should they go -- Veterans Hospital or Warm Springs or whatever.
Welfare patients,.and even the peop]e at the T-House right now -- who's going to
pay for them?

Tom Towe: Flathead County, undoubtedly, is in for a surprise when they find out

that as soon as that facility is constructed, they're going to have an enormously
increased bill for taking care of Medicaid patients. That's the way it works in

Yellowstone County.

Dick Hruska: On the subject of payment, I just heard Tom Sellars say that the
population has risen from 315 to 345, and if you take that difference and multiply
it by the cost of keeping them in the hospital -- what we're really talking about
here is a substantial amount of money. If you reduce the population at the State
Hospital, a substantial amount of money could be made available for the community=
based centers. '

Mark Sakkappa: I was going to comment on the general proposal. I think it's a
smart idea to look at making additions to the statute, rather than messing with
the definition of "seriously mentally i11", so I think the approach is good to
add new clauses. But I still have trouble with both of them. What it looks 1ike
to me basically is what you're trying to do is get around the R.T. decision by
incorporating this new clause. I think what we're still going to have to deal
with is the Donaldson decision -- whether we can get people into Warm Springs be-
fore they actually do present some sort of threat or before they are unable to
care for themselves.

Tom Towe: You're probably more familiar than anyone else -- you and Bob certain-
ly -- with the implications of the Donaldson decision on a definition of this
nature -- what do you think, what do you think we need to do? I mean, can we

make some limitations that we haven't yet talked about that might make it more
const1tut1ona11y acceptable? What do we need to do to make this definition fit/
pass muster in the Supreme Court?

Mark Sakkappa: I think I'd have to go back to Donaldson and look at it again.
I'm not sure if you can do anything less than the statutes do now. Before I
outright reject. this, too, I think I probably should look at Donaldson again.

Bob Stomski: I skim read this decision before I came tonight. I don't think I
can give you a really thoroughly reasoned answer right now. But, I think that
our statute is more restrictive than Donaldson, and I think that Donaldson was
1972, and this is 1984 -- the complexion of the U.S. Supreme Court has changed.

Tom Towe: It was 1973. The Donaldson decision came out a month after the Gov-
ernor signed this law.

Bob Slomski: And, also, we've got the Montana Supreme Court, which is another
potential constitutional block. But the Donaldson decision talks about non-
dangerous individuals. One thing it doesn't address is "imminent danger" I
don't think imminent threat of danger is required by Donaldson -- I'm not quite
sure, but I think there's leeway under this, but not too much.
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Tom Towe: Well, aren't we more expansive than the Donaldson decision by including

(as Dr. Harr pointed out), we can do it on the basis of a threat -- an imminent
threat albeit -- but we don't actually have to show injury, 1ike Donaldson sug- -
gests we have to. ' :

Bob Slomski: Well, Donaldson speaks in terms of dangerousness, but there's no
injury. Although, it didn't say he never hurt anybody. I can't give you a real
good answer right now, but I think that "imminent" can certainly be relaxed to
some extent.

Bob Roberts: I'm not in a position to criticize, but without a doubt what we came
here for in the first place is I think more concern with the families than with
what we're going to try to do. . . . (change tape) . . . try and get a payee or
conservator to control the monies paid to these people. By doing that we won't
have so many people probably going to Warm Springs.

Tom Towe: Why do you say that? Why would getting a conservator keep people from
going to Warm Springs?

Bob Roberts: Because these people, once they get the money, they blow it the
first two days. Then they're broke. So what do they do? They go down to the
7-11 with a toy pistol -- and he ends up in Warm Springs or somewhere like that.
It's possible. The control of the money is a big thing with these people. But
they don't know how to handle this money. They just don't know. My boy --
we've stuck with him for how many years? -- 14 years. That's a long time.

Tom Towe: Then what you're saying is that we should appoint, we should have a

county person, kind of Tike a public administrator, who is W§§ﬂAifE9Jl§ﬁlG?RR‘P COMMITTEE o
and act as conservator? | -
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Tom Towe: Now we do have a procedure where a conservator caBllbélGppointed if you—
go through court. But you're saying that you can't find an individual who's
willing to do it?

Bob Roberts: - Yes. They have this in California

Bob Roberts: No. They fight shy of it because the word "mental."

Lucy Roberts: Besides, it is a responsibility -- I understood that there is some
legislation about it. But it is a position somebody has to be elected to, and no-
body is around for it. :

Mark Sakkappa: As I remember, there is a statute in the commitment law that when
they're released from the hospital, the county is required to provide them with
any emergency funds. I think the reality is that they haven't been doing that,
although they're required to.

Bob Roberts: I think that's good follow-up -- they should be controlled one way |
or another. I don't know how you're going to do it, but it should be controlled.

Jerry Hoover: 1I'd just Tike to mention one thing, Harold. [ guess something I
haven't heard mentioned tonight. I like the proposal out of the Yellowstone County
Attorney's office. I like that idea , but there is another reason for my liking :
that intervening step, as I see it. For two reasons: one is since the passage -
of the mental health commitment law, the capability of Montana to provide services

to that particular population we're talking about has greatly enhanced over the

/C



Hoover (cont'd): years. In other words, there are more psychiatrists in the
state, the mental health centers have certainly improved their capabilities to
serve this population, the advancement in the treatment of these people has been
great. That's one of the reasons -- there are more private practitioners in
the state than there were in the 60's. That's one reason to look at this again
(the commitment law). I think if we had discussed this ten years ago, I'm not
sure we had the capabilities to handle this then. Now I think we do. The second
thing I Tike about it is the intervention step: they may not have to be placed
in an inpatient setting at Montana State Hospital. It might be short-term in a
psychiatric hospital in Kalispell or Missoula or Billings -- which I Tike. I
like the philosophy of that treatment closer to home. I 1ike the philosophy of
treatment in a setting that they might be more familiar with. I 1ike the phil-
osophy of not having the peer contagion that they might have in the large psy-
chiatric hospitals. Those are some of the reasons that I like so far the pro-
posal you've been talking about, in addition to some of the other things I've
heard. '

John Lynn: I also 1ike the suggestion of the new category "in need of treatment
or medication". I have a question: if someone were committed for 21 days, either
as an outpatient or to an inpatient facility, assuming they have a history -- as
many of these people do -- of going off medication when they're out of the treat-
ment facility -- is there some clause, would there be some contingency that would
then allow us to continue monitoring and essentially requiring medication compli-
ance? "

Tom Towe: I think the implication is that if the attending physician who is in
charge once the commitment is signed after the hearing, determines that the in-
dividual is not taking his medication as an outpatient, the option available to

him is to put him into an inpatient facility so that they would. Now the ques- (
tion that is probably unanswered is can you up the level -- you're going from

what the court has determined as the Teast restrictive situation to a higher
restrictive situation without going back through a hearing. It could be that

the order could be framed in such a way that the least restrictive environment

would be the inpatient facility, unless the doctor is satisfied that he is taking

his medication. "

. John Lynn: Schizophrenia is a chronic illness -- it isn't going to go away after
21 days. And if the individual discontinues medication after 21 days, the problem
is going to be back. You were talking about the State requiring beds or someone
paying for the hospitalization. In Region V, for example, we have 30 group home
beds, and in nine cases out of ten, I think that we in the group homes could ac-
comodate cases like this, with an order to medicate. So that they wouldn't
necessarily need inpatient hospitalization. Those beds, in many cases, are al-
ready availahle -- not enough -- but there are beds available.

Tom Towe: How are you going to enforce it? Now you're . . . at the present time,
1f someone comes to you on a voluntary basis, do you force them to take medication?

John Lynn: No.

Tom Towe: Ok, now suppose you had a court order that they can be forced. How
are you going to do it?
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John Lynn: Well, that would depend on the way the law was written obviously.

There would have to be some contingency or backup if they're not going to take
medication as an outpatient in a voluntary basis, then obviously they would

have to go to an inpatient facility. -l

Tom Towe: So the backﬁp is the threat of increasing the restrictiveness?

John Lynn: That's right. Well, but that's realistically the way it is now

very often. We want to treat in the least restrictive setting, and we're legally
required to do so, if possible. If they're not going to follow through with
medication, and if they're going to be in this situation . . .

Tom Selllars: Not taking medication is indeed a problem -- it's a problem in the
_Hospital itself. The other factor that is a problem that hasn't been mentioned
is stop taking the medication and start drinking.

Tom Towe: Tom, how do you handle it? I mean, obviously, the court order says
they are committed to Warm Springs. o

Tom Sellars: If the court order does not say "and treat", we cannot force them.
We have to go back to the court and get an order that says "and to treat."

Tom Towe: Ok, suppose the orider says "and to treat", and the guy says, "I don't
care what you do -- I'm not going to take it." What do you do?

Tom Sellars: Generally, youcan talk the person into taking it.
Tom Towe: I mean, there is no higher restrictive environment, so you're stuck.

Tom Sellars: You can go to intramuscular medications, long-acting medications -- ‘\
if a person won't take a pill, you give him a shot.

-Jay Palmatier: In fact, in those conditions when they refuse and we have them in

a transitional home, group home, we have them in a day treatment facility, maybe
they're getting a little psychotherapy, what have you, and they're refusing to

take medication, and they're deteriorating, in that case, the least restrictive
environment is the inpatient facility. They are unmanageable and will deteriorate,
in the sense of what we've just been talking about.

Tom Towe: Ok, but now question: Tom says if they won't take a pill, you give
them a shot. Why can't you (group homes, etc.) do that?

Jay Palmatier: I think its just a practical matter that sometimes -- well, there's
a couple of factors -- who's going to give the 'shot? Most mental health centers
don't have R.N.'s who can do that always on staff, but we could resolve that.

At Teast an R.N. has to do that, or a physician has to order the medication.

Tom Towe: Suppose that's done.
LM _owe

Jay Palmatier: We could do that up to a point. The second thing though is that
sometimes these folks very basically we say we're going to give you your shot, and
they say "you and what other army?" So then you're faced with having to restrain
them to give them their medication. And that's something hospitals are generally
prepared for in terms of their physical plant and their and staffing, and group ]
homes are not. Absolutely not. And I don't think we want them to be. We'd be -

building little Warm Springs all over the state, andsﬁm%gom[ﬁcﬁﬂt‘cmMﬁlﬁ@at.
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Bob Slomski: One thing that does bother me about this "middle ground" we're talk-
ing about ("in need of medication or treatment") is that medication. Forcing
people who are allegedly mentally 111 to take medication is what they do to dissi-
dents in the Soviet Union. And I'd be very nervous appearing in front of Judge
Bennett, saying this person is dangerous, and we want to force him to take this
anti-psychotic medication. I mean, that is as much an intrusion into your per-
sonal liberty or more than locking you up in custody. So, I don't know if the
middle ground could under Donaldson include that.

Tom Towe: Ok, wait a minute, could I interrupt you at this point, because 1 .
recognize that point. I think that may be answered -- tell me if you think it is --
when it goes on to say that "as a result of a mental disorder, the individual's
cogn1t1ve or volitional functions have deteriorated, which if not treated will
predictably result in that individual's becoming ser1ous]y mentally 111", so

you've got to have a whole bunch of tests there. You've got to have a mental
disorder, you've got to have deterioration of cognitive or volitional functioning,
and you've got to have a situation which predictably (whatever that word means)

will result in the individual's becoming "seriously mentally i11" under the old
definition if you don't do something about it. So you really have a lot of pro-
tections there.

Bob Slomski: I think that's getting it, you know, about as tight as you can get
it, maybe a little tighter, but still I'm nervous about the end result is that
you don't have a person who is dangerous right now. And that's the other thing
the R.T. decision says is that the person has to be/unable/to protect his life
and health at that time. (deprived of the ability)?

And in the decision "at that time" is underlined. Not in the future. So I would
be very nervous about forcing medication.

Mark Sakkappa: After I addressed the first clause, I didn't get a chance to
address the second one. The way it's worded, it sounds to me Tike you're trying
to get a . . . forcing medications if the person is in fact incompetent. And I
think what Bob is raising, the problems that Bob's raising are real, we don't
really realize the seriousness of the intrusion -- what's happened when you have
to actually force a medication on a person. While you might be able to do it
legally when they are incompetent, we'd have to first of all figure out why we're
singling out this portion of the population. Normally you won't force medication
on a person if they're not seriously mentally il11, and then use that medication
unless its 1ife saving treatment. That's just normal court law. But beyond
that, when they are actually forcing treatment on these people in Warm Springs --
I know you're aware of one case that's been referred to you where it actually
took four aides in Warm Springs to literally jump on top of a guy and punch

him and beat him down to the ground to shoot him up with the medication. And

in another incident, he got a broken or bruised rib, refusing to take medication.
And I think you're going to be forcing that same situation on group homes.

Tom Towe: Let me follow-up with a question, or a comment. I think it's appro-
priate here, because I visited with Jim Johnson, who I have a 1ot of respect for.
He made that very point. He said that probably what we really are talking about
is competency. And if we put into the language "incompetent", we have a better
‘chance of clearing the Donaldson hurdle. In other words, if we would say in-
stead of this Tanguage about deteriorating the individuals cognitive or volition-

al functioning, we would put in there that the individual is de e
incompetent. P TR Ta I AL et &
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Mark Sakkappa: I think that's probably true, but the point that Bob is raising

is also real that we're facing a very severe moral problem, whether you want to
do this to people just because they're mentally ill. We don't do it to anyone
else. .

Kelley Moorse: In connection with what Bob & Mark were saying, I think you

should refer to other case law in terms of the right to refuse medication issue
to see if that offers some clarification. The other comment that I would have
in terms of the competency issue that might bring some middle ground to recog-
nized legal definitions and medical definitions that would make it a little bit
easier for the professionals who are faced with having to make determinations,
as well as the judges and other -- just a legal rights issues that might offer
a middle ground.

Don Harr: I wanted to explain that these two paragraphs that we are recommending

here as somewhat of a compromise do not say anything about forcing medication on
people. We've managed to get off the track there and assume that they are talk-
ing about forcing medication. There's nothing in those that says anything about
forcing medication. I think what we will have to do is determine what the subse-
quent care/treatment would be if the individual is hospitalized because they are
refusing treatment, and therefore they are going to deteriorate according to
their previous medical history. And if in the hospital, they do refuse it, then
we have to have some other direction to go. And on that basis, I do not think

we can exclude the Montana State Hospital as a facility that can handle somebody
in this circumstance. I think we might add another section, or make it possible
to get into this area of competency to determine whether somebody (perhaps the
court) can decide if this individual's condition is going to need medication.

But there is nothing in either of these two paragraphs that stipulates that any-
body is forced to take medication.

Tom Towe: Don, look on Page 2, C, where it (the court order) says "and request-
ing that the person be committed to a mental health facility for supervision of

- medication and treatment for a period of not more than days." Probably
. that is intended by that statement.
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Harold Gerke: This has been a very interesting discussion. We haven't gotten
through all of our questions that were on the questionnaire, but it's getting
ate -- it's after 9:00 -- and if any of you, I'11 give you one more chance if
ou have any other pertinent questions or a suggestion you'd like to make, I
ould 1ike to have you do that now.

John Lynn: Once again, I want to reiterate that in my opinion very often in
cases like this, hospitalization may not be necessary. Medication, however,
is in my opinion the critical issue. And the question of whether or not medi-
cation can be required in the community is going to be the thing in my opinion
one of the major things that will keep people out of the State Hospital.

Harold Gerke: I think we're down to where we can if you want to ask some questions

Tom or summarize the whole thing. I think it's been very important and an in-
teresting meeting, and it probably isn't the last one that we'll have like this
because of the extreme interest. And I don't think we have complete agreement
on everything yet, but I think we're getting toward something that will work.
We're away from the 1960's and 1970's -- we're in 1984 now. Maybe something
different should be looked at.

Dean Gregg: I'd like to make an observation on one of the recent comments, and

then I'd Tike to comment on or just throw out a question that doesn't necessarily

-
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Gregg (cont'd): have to be answered tonight. On Question 5 (on the questionnaire)
about voluntary screenings by CMHC's -- I don't think we should delude ourselves
here about this medication issue. I think in the vast majority of cases that (T
would come up under this new division -- the vast majority -- 90% -- that the
treatment of choice is going to end up being chemotherapy. I just don't:see

any way around it. And I think all the comments about civil rights and whether

or not we should be jamming pills and medication down peoples' throats I think

are legitimate questions that need to be looked at. On the last one -- question 5 --
"Should voluntary commitments be funneled through CMHC's?" Let me give you an ex-
ample of what happens at our CMHC: a person comes in and says to me, "I want to

go to Warm Springs." And I say, "Why?" And they say, *Well, I don't have any-
place to live, I'm 1iving in a car, I don't have any food, I'm getting depressed
about it." And maybe I'11 say, "Well, gee, I don't really know whether or not
that's an appropriate reason to go to Warm Springs"(I'd be more tactful with the
client, but generally its the idea). And then the person implies or will just

flat out say to me, "Well, if you won't approve me going to Warm Springs, I'11

just do something crazy enough that you'll have to send me." Or, "I'll commit
suicide if you don't send me." That puts me in a difficult position, because

I know full well that this is not an appropriate admission to Warm Springs, and

yet if I don't act on it and 'send them down there, they may actually do something.
later that night, or tomorrow when I have to send them down there because they have
done something.

Tom Towe: People really Want to go that bad?

(Affirmative answers from many people in the audience.)

Dean Gregg: I would be interested in hearing what Mr. Sellars has to say about

that. You know, I just don't know what to do in situations 1ike that, because
I don't want to stick Warm Springs with people 1ike this. Got any suggestions?

Tom Sellars: I recognize the position that you're in. There are certain buzz
words, and there are certain people -who consider Warm Springs "home." And if not
"home", certainly a haven for a short period of time. And they can put a mental
health professional in a very awkward situation by using those buzz words. Then
there's the liability factor on their part, because even if it is only a manipu-
lative effort to demonstrate that "hey, I really mean it", somebody in just try-
ing to show that might well do themselves in or cause serious bodily harm. But
yes, he has a legitimate concer. There's another concern at our end, which is
that constitutes an inappropriate admission, and there is a portion in the statute
which in effect says that irxekfegx no person shall be denied the right to admit
themselves to the hospital. There is a problem just in that wording.

Harold Gerke: Do you think that that law on voluntary admissions needs to be
strengthened so that they'd have to go through some procedure?

Tom Sellars: 57% of the admissions to Montana State Hospital-Warm Springs Campus
from January 1 to June 30, 1984, were voluntary admissions. That number is not -
inconsistent with the rate that we've been running for the last 18 months.

Harold Gerke: Is there some way that you can think of that would restrict that

so that they would have to go through a hearing of some kind or some other test,
rather than to just say, "well, I'm going to commit suicide if you don't send me."

Is there some field there that could be explored?  gpNATE JUDICIARY COMMITTEE e
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DATE 022085

L NoSBS 375, 376, 414 Z¢



Al

Bob Roberts: As you said before, you don't control them, they control you.

Harold Gerke: Well, as I said, I'd 1ike to . . .
‘ -l
George Cloutier: Perhaps to end on a lighter note -- I've just come back from

-a tour of psychiatric facilities in the Soviet Union. And in their nomenclature

they have another category called "sluggish schizophrenia" -- that's how it
translates out. It includes just about anything you'd need for any purpose --

it really allows for a great deal of flexibility. I hope we don't get to that
point.

" Tom Towe: There's one person I haven't heard from tonight. I have great respect
for him, and unless he prefers not to, I'd really like to hear his comments; par-
ticularly about the proposal we made. Judge Bennett--?

Gordon Bennett: I just made my comments -- I agree with Dr. Cloutier. And that's
where you're headed. When youo/_ hacking away at the basis for restricting
peoples' Tliberty, you're start

leaving the door wide open for heavy-handed judges -- beward of the judges --
leave the statutes very high for them. Make it tough. I think, many years ago
when you were up in my office writing this law, that you did a good job. There
was some talk by Dr. Harr about the pendulum. The pendulum has worked into this
system pretty well. . . It isn't as tough today as it was before . . . What I
want to do is put in a strong word, however, for holding the line on the -- 1

came here to support this program, and I think I am going to appear in opposition
to it. The reason is is that I am becoming more enthusiastic about the language
we now have as ['ve been sitting here. I think the word "imminent" is a very
good word. But you have to go before a judge and demonstrate before you restrict
this person's liberty that he's in trouble or somebody else is in trouble -
imminently. That language that came out of the Yellowstone County Attorney's
office sets up the darndest bunch of wickets for the judge to try to get through
than you could ever imagine. We'll be redefining that thing for the next 25 years.
It's a Tittle like Duke Crowley revising the criminal law -- we haven't caught up
with it yet. We have something -- I don't want to sound too reactionary -- but

we have a good statute that most judges understand, that Warm Springs understands -
I think, and its workable. It sets a high standard. I agree with the deputy atty
from Missoula . . . it's very imminently possible that we're heading that way in
this country now. I look on this as an attempted limitation on liberty. I think
it's unnecessary, incidentally. What gives us a lot of trouble is what you folks
were talking about here before are our repeaters -- the fellas that come back --
the fellas that aren't taking their 1ithium chloride -- that won't. My solution
would be to beef up the Board of Visitors. The Board of Visitors are concerned
with how they get in there. I think the Board of Visitors ought to be concerned
on the other side of the gate -- how they get out of there. I think once you've
adjudicated a person as mentally il11, that ought to give you authority to follow
them back into the community and make sure they take their medication. There has
been an adjudication. And there should be a better follow up between Warm Springs
and the community mental health centers.to enforce the medication requirements.

A goodly proportion of the people who come through the courts have been there be-
fore -- they're simply not taking their medication. I don't think that takes any
great change in the law -- I think it means beefing up the mental health centers
for greater capability for following up, and giving them authority under law

once somebody is adjudicated to require the medication until the requirements

are repealed by Warm Springs or by the court. L
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Winifred Storli: May I ask the Judge one question? Would that also mean a hos-
pital Tike St. Pat's or not necessarily Warm Springs, but a psychiatric unit ‘r
somebody goes to? '

Gordon Bennett: You mean after they're released?

Winifred Storli: Yes, after they are released.

Gordon Bennett: They haven't been taking their medication?

Winifred Storli: Right. They have been at St. Pat's or some hospital and they're
7oing well, and then they quit. o

Gordon Bennett: I think once you've got them adjudicated mentally 111, there
should be the capability to put them back in the hospital if they haven't been
taking their medication. It's the business of the court to adjudicate, and not
to make the medical prescription. Once they're adjudicated as "mentally i11",

then there should be the authority to follow up and make sure that they get
the treatment, but not start prescribin e there
is "imminent danger."

Greg Barisich: I think us trying to get some serious closure tonight is really
inappropriate, and I think we should specifically plan another meeting, not just
hope to have one. 1 think there are a lot of areas, and there are some areas here
we haven't even addressed tonight. So, I would like to plan something, rather
than hope for another meeting.

Harold Gerke: I was going to suggest that before we finish here, but Tom said he (:
had several questions he wanted to ask, and I didn't want to cut him off because

if there is any legislation, we're going to have to depend on him because he's

here with all the knowledge to help us with it.

Tom Towe: Can I ask Judge Bennett, then, just one question. I take it what you're
saying Judge is that we don't at this time need that intermediate step? And are
you saying that those persons who we cannot prove dangerous/imminent threat to
injury, we really shouldn't concern ourselves with? How do we answer that? -

Gordon Bennett: We should concern ourselves with them as a community, and we
should get to them through the community mental health centers, through the social
services that we have in the community, church services, we should persuade them.

2?: They won't go.

Gordon Bennett: If they won't go, then leave them alone until there is imminent
danger.

Greg Barisich: Let tﬁem walk the streets?.

Gordon Bennett: Sure. But if they're walking the streets when its 40° below,
you fellows come in and tell me there's imminent danger, and we send him over to
Warm Springs.
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Tom Towe: The other question I wanted to ask then is I think Bob Roberts made
the comment, and I'd 1ike to hear other persons thoughts on it -- that what we
really need is an easier conservator situation. In other words, the naming of
an individual who is responsible in each county -- does that make sense? -

(Affirmative responses from a number of individuals in the audience.)

Mark Sakkappa: What makes more sense is -- they do need the money when they get
out of there -- but I'm not sure you need much more than our conservator statutes
have now. But you need some way to force SRS in the counties to actually provide
the money for these people -- to give it to them right away so that they don t
have to wait two months or three months before it actually comes.

Lucy Roberts: We are not really talking about that -- we are talking about

those who are on disabilities. Like our son is on Social Security disability also
as many more. And they don't use this money properly. And they end up s
and they may cause mayhem. We could prevent a lot of problems by having this
regulated. '

Harold Gerke: We11; I think that's a‘good point, Tom.

Bob Roberts: Control of finances is essential. The whole basis of these schizo-
phrenics is because they want money -- they'l1l beg, they'll do anything. And how
can you hit the rock bottom without money?

Winifred Storli: Even vets who are on the $200 a month they can't handle it.
[t just goes, or somebody takes it from them.

Harold Gerke: Well, I appreciate the interest that's been demonstrated here to-
night. I don't 1ike to cut the meeting off, but I don't like to let it run too
long either. I think we've pretty well covered the subject, and some of it two

or three times. We have two or three items that I think we can at least start

to do some work on. But as someone said here, I think we need another meeting

at least. When do you want another meeting? I think we've got enough information
and enough discussion here for each of you to take home and think about so that

we can come back in another month or six weeks and maybe finalize some kind of ac-
tion that we're going to take -- at least in the field of conservator, if nothing
else. »

-

Dean Gregg: Is the legislature seriously considering changing the laws?

Harold Gerke: They won't consider changing anything unless its proposed to them.
And if we think we have something serious, logical and reasonable to propose, then
certainly they're going to consider it. But I don't think you'll find them Took-
ing for anything to do. That'1l have to come from here.

Tom Towe: I can answer that on my behalf -- as the original author of the bill, I
feel some responsibility to continue looking at it. If in fact, and you know I
guess as far as my own vote is concerned (and that's only 1 of 150 votes), but

I suspect because I am the original author that it may have some influence on
what some of the other legislators might do. .But I would be very interested in
working on something -- if it makes sense. I want to make sure that it makes
sense. And that's why I've been asking questions more than anything else to-
night. I think Judge Bennett makes a very valid point, I think that Don Harr
makes a valid point, and I don't feel comfortable at this point -- although

I think we need to do some more thinking about it. SENATE JUDICIARY COMMITT
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Towe (cont'd): With regard to the second item -- I've got three items written

down -- the attorney's proposal is one of them -- the second one is the follow- (T
up authority, and I tend to think that that makes a lot of sense. It could be

‘that a lot of the problems could be worked out. And I think that Judge Bennett

is exactly right -- once there's been an adjudication, we have the authority--

the Donaldson case does not present any impediment--to take action at that point.

And if we need to put something in the statutes to ensure greater follow-up,

let's do it.

Harold Gerke: And a facility to follow-up with.

Tom Towe: What I'd Tike to know is -- I'm not in the field, I'm not the mental
health professional -- you folks are. I'd like to have you folks come up with
some ideas. Maybe Tom (Sellars) could come up with some ideas, maybe Dick,

or Dave or some of the people who are in charge of the mental health centers

can come up with some/ideas of the kinds of things that we ought to have in the
statute with regard to follow up, if that's necessary in the statute. Maybe all
we need to do is make a determination to do it under the existing laws. At least
that's something I think needs to be worked on further. And the third item that
['ve written down is a proposal that I'd like to see carried forward further is
the idea of the conservatorship. And I think there what we're really talking
about is, as Bob Roberts said, and I think he'scprobably put his finger on it,
and I say that because of the experience we've had with the guardianship laws

in the past. We came up with that as a solution once before. We passed the
legislation, and nothing's happened. The County Attorneys tell me that the
reason nothing's happened is the County Attorneys don't want to take the burden
on of finding a conservator, and there isn't a ready identifiable person there,
and perhaps the thing that we need is to set up a system -- and I don't know how ‘:
that system could be created -- to identify in each county someone who would be
willing to take on that task. Maybe that's not the right idea. 1I'd like to hear
some more on that.

Cliff Murphy: 1 haven't looked at the Taw. There is a person in the room who is
a conservator of an incompetent person. We in the Mental Health Association I
think jnitially had some responsibility in this regard. There's a possibility
of many persons being served by conservatency. And the question is risen, how
could a corporation set up to handle this, hire a minimal staff and serve as
conservator for persons, how would they be paid? And I gquess there's nothing

in the law that. Now if the court orders could give a certain percentage of

that income that could be allowed to go to that, then that would be a way of
financing. That might be a possibility -- I just don't know. Whereas, if you're
going to put it in each county -- having to appoint somebody who is going to be

a conservator -- are they going to take it seriously? They've already got their
duties, or the counties are not going to come up with funds for it. We have the
one group presently that Kelley Moorse represents with minimal staff concerned
with the persons who are in institutions. This is a broader category of those
who cannot handle their own money. I gather that there is to be a hearing in
court before the month is over where this question will be raised.

Harold Gerke: That may give us some answers then.
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Lucy Roberts: Our son, when we lived in California, was under an involuntary con-
servatorship. I wrote down to the conservator, and I have all the "dope" on how

it was set up in California, and that is for each county. There is a conservator
in each county as public guardian and they not only handle money of mental patients:'i
but also people educated as (?). (They'll send a copy to Tom Towe).

It was decided that another meeting would be held in October. A date will be
selected, and everyone notified.
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TESTIMONY TO SENATE JUDICIARY COMMITTEE
SUBMITTED BY THOMAS M. POSEY

My purpose before you today is to speak against Senate
Bill 376, an act providing for involuntary commitment in the
local community. I was a member of the committee that drafted
this bill and will admit that this pending legislation was
concieved to answer a possible need and by a very well meaning
group of people. The instrument, as it is now before you, however
falls far short of answering the need and creates so many areas
for gross abuse and the loss of civil liberities that I have
no choice but to be in total opposition to its passage.

We now have a very fair and humane commitment law in the
State of Montana, based on the lbng established principle of
imminent danger to self or others. Senate Bill 376 removes the
necessity of proving imminent danger and replaces it with criteria
that can be based on something as tenuous as hearsay.

In order to fall under the provisions of this bill certain
conditions must be met. The first criteria is that a person
has been mentally ill. This then separates out from the rest
of society those of us who have been mentally ill and who have
been treated for same and places us in jeoprady for having a
condition that was most decidedly not of our own choosing. It
also identifies us as being different and a class of less stature
than our peers.

The second criteria is that the person in question has been
deprieved of the capacity to function without major disruption
to person or property. Thus any hearing held under this bill
becomes nothing less than a sanity hearing but does not provide
all of the safeguards that exist under the sanity provisions of

Montana law.

The third criteria is that as a result of this mental condition
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the person is unable to understand the need for treatment, again
without the safeguard of a sanity or competency hearing.

Fourth, that the person, without treatment, will become
predictably worse. During the arguments that took place at the
drafting of this bill Dr. Donald Harr, a psychiatrist, a member
of the committee, and a prime mover behind this bill, stated
that predictably would be impossible to establish as we are
dealing with a condition of the most complex of all organs in
the most complex of all species, the brain of a human being.
There is no way to establish the predictably of another human
being regardless of whether he is supposedly suffering a mental
illness or not. This section goes on to say that predictability
may be established by the patient's medical history. That word
may becomes very permissive and could be interpreted to mean
that predictability might also be established by the phases of
the moon or the color of the person's eyes.

What this breaks down to is that any person who has been
treated for a mental illness whether by institutionalization
or outpatient therapy can be taken into a court of law and forced
to defend their sanity. And who may do this? Under Section 4
of this bill the county attorney may upon the request of any
person file a petition with the court for forced treatment.
That's right. Anyone and for any reason may force us into a
court of law to defend our sanity. Most of us have never been
to court as we sought treatment on a voluntary basis. We have
no court record but under the provisions of Senate Bill 376 we
can be taken into court without having committed any crime or
unsocial act, other than being treated for a mental illness,
forced to hire an attorney for our defense, undergo the humilitation
of a sanity hearing, and have created a record which becomes a
matter of public record. Why? Simply because we have been
treated for a medical -ondition.

Would you presume to do the same to a person who had been

treated for cancer or heart disease? SENATE JUDICIARY COMMITTEE
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While all of these facts are sufficient to cause me great
concern they are only the tip of the iceberg. The bill further
provides that the patient if found in need of treatment can be
committed to a local facility for court ordered treatment for
30 days with provisions for extension of this treatment. Under
Section 9 this treatment may include and I quote "The treatment
plan may include prescription by a physician of reasonable and
appropriate medicaticn that is consistent with accepted medical
standards'". The existing commitment law deals with this by
saying "The patients have a right to be free from unnecessary
or excessive medication'". And this is referring to someone who
is in imminent danger to themselves or others. By passing Senate
Bill 376 you are saying that a person, who is not a danger to
themselves or others, but who is believed to be in need of treatment
can be medicated against their will for a period of thirty days.
Before I go further let me address the issue of who is going to
pay for all of this. The bill states that the patient cannot
be charged for court ordered treatment but Senator Towe during
the drafting of this bill stated that the patient's insurance
company might be held liable for the cost, as is now the practice
at the State Mental Hospital. Many of us who have received
treatment for a mental illness have never turned these charges
into our insurance company as we do not want to be put on the
nation wide watch list which insurance companies maintain. Here
again for no other reason than having been mentally ill we can
be forced into something which is against our will and desire.

Now back to forced medication. Senators we are not talking
about treating someone with aspirin. We are talking about medications
of extreme power and with major side effects. Side effects that
can and do include permanent brain damage, physical disabilities,
and even death. Drugs which are so new that all of the possible
side effects are not even known. In my own case I have twice
been taken off a medication because of disasterous side effects
that even the doctor was not aware of at the time I was first
put on them. One hundred percent of all medication used in the
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treatment of mental disorders cause less than desirable side
effects and you are going to be considering legislation that

will permit these drugs to be given against a person's will and
without informed consent. During the drafting of this bill I
asked the Director of Warm Springs State Hospital what their
policy was in regards to forced medication of persons committed
under the provisions of imminent dnager. His reply was that
forced medication was only used in cases of immediate threat to
life and then only in consultation with a second doctor. This
bill does not even require consultation with another doctor

only that it is consistent with accepted medical standards. Who
is to set those standards when the administration of medication
for a mental disorder is so different with each individual that
only the most minimal of standards can be established. Still

we are going to permit any doctor in a community environment

and not in a hospital setting to force medicate on the presumption
that someone might become predictably worse. Who would ever think
of legislation that would force a person suffering from high blood
pressure to take medication against their will even though
predictability can be established far easier than in the case of
a mental disorder.

While I am in no way accusing anyone of thinking of such
action I can only submit that it would be possible under this
law for persons to be treated who we deem odd in our communities
simply because they have seen a counselor.

We now come to the question of liability should someone be
force treated under this bill and suffer brain damage, physical
impairment, or death. Under the tenents of informed consent it
is necessary to prove that a doctor did not inform the patient
of side effects and that he was negligent in not doing so. This
is not the case under Senate Bill 376 as it is presumed that the
patient cannot understand informed consent or has withheld the
same. If this is the case how could they ever prove negligence?
More germane to the point is the question, does the State of

Montana accept liability in this case? In preparing for this
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committee meeting I asked five attorneys licensed to practice
in the State of Montana to answer this question. In all five
instances their reply was that they felt a very strong case
could be made for the State being liable. This was a question
that was also raised in the committee that drafted this bill and
which was never answered. Thus it is a real possibility that
if this bill is passed the State of Montana could become liable
for millions of dolars in damage claims and is underwriting the
medical practice of virtually every doctor in the state.

In closing let me say that I feel the ramifications of this
legislation are sohenious as to defy imagination. Senators,
for the reasons I have outlined I submit that this bill is, simply
stated, a bad bill. I can only recommend that Senate Bill 376
be deféated.



Amendments to Senate Bill 411, Introduced Bill

Page 5, Line 23
After the words: are committed pursuant to 53-21-505 or 41-5-523.
Insert: The center is a mental health facility as defined in 53-21-102(6).
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February 19, 1985

Senate Judiciary Committee
Montana State Capitol
Helena, Montana 59620

Gentlemen:

The Montana Reserved Water Rights Compact Commission and the
negotiations process were created by Senate Bill 76 as an alternative
to litigation of federal reserved rights in state court. This compromise
was perceived to be in the best interests of the state, the federal
agencies, and the Indian Tribes of Montana. I am concerned about the
potential effect of the proposed amendments on the negotiations process.
In my opinion, opening the compacts to objection in the water court as
to the substantive provisions that have been agreed upon after long and
difficult negotiations will substantially diminish the value of the
process as an aliernative to litigation.

The goal of all parties is to provide finality to the negotiations
process without violating the due process rights of citizen: and without
jeopardizing the state adjudications process.

If a state water user raises a due process challenge to the terms
of a compact, his action is one against the state for compensation. The
proposed amendments would meet that challenge by providing that a water
user could object to the substantive provisions of a compact in the water
court. I do not believe that this is necessary. The U.S. Supreme Court
has affirmed that sovereigns can bind their citizens to the terms of
compacts apportioning water. It is the legislative act of ratification
which binds the citizens of the state and the tribe; therefore,.it is
within the Tegislative process that due process must be provided.

The state has jurisdiction to adjudicate federal reserved water rights
under the McCarran Amdndment only if we have an adequate general stream
adjudication process. Assuming that the Montana Supreme Court finds, in
the case now pending, that the SB 76 process is an adequate general stream
adjudication, our concern is that new amendments do not jeopardize that
adequacy. A state water user will very likely not be challenging the
adequacy of the process to adjudicate federal reserved water rights;
presumably, he will be arguing a perceived effect of the compact on his
own water rights. But assuming that at some point the issue is raised as
to whether the process is a general stream adjudication, under the
McCarran Amendment, when every water user cannot challenge the federal
rights in the water court, then a court will have to determine whether
the process is inadequate because those rights were determined through
a compact process rather than through litigation. That decision also rests,
it seems to me, on the power of the state and the tribe or the United States
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to bind their citizens to the terms of a negotiated compact and to settle
pending litigation through compromise.

As a practical matter, if the proposed amendment is adopted, I expect
that attorneys would advise clients to challenge compacts in the preliminary
decree hearings, just to be on the safe side. Assuming that the objections
would be to the quantification of federal rights in the compact, the
resulting deliberations could be as technically complex, lengthy, and
expensive as 1itigation on the issue in the first instance. Moreover,
because quantification agreed upon in a compact will be based in part on
mutual concessions on other issues, challenges and modifications in the
water court will necessarily undermine other provisions. This prospect,
in my opinion, greatly reduces the viability of the negotiations process
as an alternative to litigation.

Respectfully submitted,

Tl £ (25@

Marcia Beebe Rundle
Attorney

MBR;Jjf
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v STANDING COMMITTEE REPORT

Fage 1 of 5 February 20 g5

MR. PRESIDENT

We, your COMMITLEE ON.....iuiiiiiiiiiiiieieiiiaiaiaens y ICI .......................................................................................
having had under consideration...............c.oevvnne. Sfﬁk’ﬁ:ﬁxkl ...................................................... No...?? ..........
firse reading copy ( white )
color

EXTENDING RES. WATER RIGETS COMPACT CORM AMD CHANGES I MATER ADJUDICATION.

Respectfully report as follows: That SENATE BILL No 28

be amended as follows:

1. Title, lines 8 through 18.

Following: “HECHSSARY,* om liue &

Strike: reasinder of line 8 throuph “UNCHANGED™ on line 10

Insert: T™PROVIDING AH ALTERWATE STATEMENT OF CLAIM PCR RESTRVLID RIGETS
ROT YET PUT T USE; SPECIFYING THE INFORMATION RELATING TO RESERVED
RIGUTS TO BE IRCLUDED »

2. Title, line 12.

Following: “COMMISSION:™

Insert: *REQUIRING THE COMMISSION TO MAXE STATUS REFORYS TO THE WATER
JUDGE; ¥

3.  Title, lips 13,
Following: ™835.2.217,”
Insert: Y35+2-224,%
Following: %85-2-234,
Strike: “AND®
Following: %35-1-702,"
[asert: “YAND 85-2-T04,%

TXKREXERSE

Seaator Joe Hazurek Chairman.



Dt e g

Page 2 of 5
SENATE BILL X0. 2§ February 20 55

4. Page 2, lino 14,
Following: 1ime 13
Insexrt: “Section 2. Section 335-2-224, HCA, is smended to read:

85-2-224, Statemsnt of clain. (1) The statemeat of claim for
oach right arising under the laws of the state and for esch rizht
reservad under the iaws of tha United states which has been actuslly
Tut to mse shall include substaatially the following:

(a) the nawe and wsiling addross of the claimant;

(b} the name of the watercourss or water sources fros which
the right to divert or make wse of water is claioed, if evallable:

{c) the guantities of water aad times of use cIM;

(3) the legal description, with reasonable certainty, of the
peint or points of diversion and places of use of watars;

fe} the purpese of use, includiag, if for irrigation, the
mnber of acres irrigated;

(£} the approximate dstes of first patting water to beseficisl
use for the various amounts and times clainmed iz subsectiea (c); and

(g} the swora statement that the claia set forth is true and
correct to the best of claimant's knowledge and belief.

(2) ¥The Any claimant filing a statemest of clainm under
subsection (1) shail submit zaps, plats, serial photographs, decrees,
or pertinent portions thareof, or other evidence in support of his
claim. All maps, plats, or aerial photographs should show &3
nearly 2s possible to scale the point of diversioan, place of use,
plsce of storage, and other pertineat conveyance facilities.

£3) _Auy statement of claim for rights reserved under the laws
of the United States which have not yet beem put to use shail
{nclude substantially the following:

(3) the name and mailing address of the claimant;

{b) the name of the watercourse or water source from which
the right to divert or mske use¢ of water is claimed, if svailable:

(c} the cuantities of water clainmed;
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{¢) the priority dats claimed;

(e} the laws of the Uaited States on which the clsin is
based; and

(£) the sworn statemgnt that the claim set forth is true and
correct to the best of claimant’s Xnowledgs and belief.”
Remumber: subssctios sections

5., Page 3, limes 16 and 17,
Pollowing: ‘“decrev” on 1lins 16
Strike: “remainder of line 16 through “purpeses,” on line 17

&, Page 3, limes 17 and 28,
Pollowing: *“agency” on line 1%
Strike: remainder of line 12 through “congress” =n line 20

7. Page 4, lines 14 and 15.
Following: “decree™ oa line i4
Strike: remaindsr of line 14 through “altoratioa” or line 15

5. Page 4, lize 22.

Fallowing: ™i973~

Iasert: ¥, and of sny federal ageacy or Iudian tribe possessing water
rights arising uader foderal law, required by 85-2-702 to file
claing" A

$. Page 4, lime 2Z5.
Following: ‘“person”
Insexrt: *, federal agency, and Indian tribe”

10. Fage 5, line 3.
Pollowing: T"right”
Iasert: ™arislag under the laws of tie state of Momtans™

COHTINUED
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i1. Page 5, line 19,

Foilowing: 1line 18

Insert: (6) For each person, tribe, or felderal agency posscssing water
rights arising under the laws of the United Statos, the finzl Jdecree
saall state:

(a) the name and uailing address of the holder of the right;
{4} the s&ru or sources of water includad ia the right:
(¢} the quantity of water imcluded in the right:

{d) the date of priority of the right:

" {e) the purpese for which the water included in the right is
currontly used, if at all;

{£} the place of use and a Jescription of the lasd, if any,
to which the right is appurtimant;

(g) the place and moans of diversion, if any; and

{x) aay other iaformation necessary to fully define the aature
and extent of the right, iascluding the terms of any compacts
nepotisted and ratified under 35-2-702,."

12. Pago &, llzae 1S.
Followlag: *Meatana®™
Strike: =,”
Insert: Tand”

13. Page 6, lines 16 snd 7.
Following: “body” on line 16
Strike: remainder of lime 16 through “asuthority” om line 17

14. Pags &, lime 18,
Following: “its™
Strike: “approval”™
Insext: vratification™

13. Page 6, line 19.
Following: *tribe”
Strike: ‘“or federal apeacy”

16. Page 5, lines 20 sud 21.
Foliowing: “Jecrea”
Strike: remainder of llne 20 through “purpessas” on line 21
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17‘ ?3;‘ ﬁg Im 23; R “
Followlag: T™decres"
Strike: “without slteratiom®

13. Page 6, line 24.
following: Yiribe”
Strike: “or federal agemcy”

13. Page &, line 15.
Foilowing: “all®
Strike: “foderal sad™

29. Pages 7, line &.
Foliowing: 1line $
Insert: Sectiom &. Section 35-2-704, HCA, i3 amonded 1o read:

£5-2-704. Teraination of negotiations. (1) The commission
Or any ethar-party-te-the-negotiassiens negotiating tride or federal
agency may tsrainates negotiations by providing notice to all parties
30 days In advance of the termisation date. Oe the terniustiosn
date, the suspension of the application of part 2 previded for in
35~2-217 shall alse teramisate. The tride or foderal agency shall
file 21l of its claims for reserved rights within &9-days § months
of the termination of negotiations.

{2) Unce negotiations have beon terminsted pursusnt to
subsection 910, they may be reopeaod ualy by mutusl agreement
of the parties. )

KEN SECTION, Section 7. Status reports to chief water judge.
(1) The Montana reserved watar rights coapact comaission mast
submit to the chief water judge, appeinted pursuant to 3-7-22%, a
report on the status of ity nepotiations onm July 1, 1985, and every
6 moaths thereafter. ‘

{2) Each repor:t sust state which Iadian tribes and federal
agencies are engaged in megotiations, whother say negotiations
with Indian trides or foderal sgencles have beon terminated, end
ths progress of negotiations on a tribe-by-tribe and sgeacy-by-agency
basis. The report amst be mads availadble to the pabliec.”
Remuaber: subsection sectien

AND AS AMENDED

23 PASS

O —am—— vt i

Senator Joo Mazurek, Cheirman
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