
MINUTES OF THE MEETING 
TAXATION COMMITTEE 

MONTANA STATE SENATE 

February 15, 1985 

The thirty-first meeting of the Senate Taxation Committee was called 
to order by Chairman Thomas E. Towe at 8:08 ~n in Room 413-415 of 
the Capitol Building. 

ROLL CALL: Senator Neuman was excused. Senator Severson was absent. 
All other members of the committee were present. (Senator Severson 
joined the committee at 9 am). 

CONSIDERATION OF HB 140: Representative Tom Asay, House District 94, 
was recognized as chief sponsor of the bill. He said that he intro­
duced it at the request of the County Treasurers Association. He said 
the bill would prorate the mobile home tax when moved into a county 
and add the amount to the following year's tax. This would avoid 
the problem of making those taxpayers delinquent upon receipt of the 
tax notice. He said he had no objections to amendments proposed by 
Representative Bob Bachini. 

PROPONENTS 

Representative Bob Bachini, House District 14, said that the proration 
of motor homes was not covered here. He offered an amendment to the 
committee to correct the perceived flaw (Exhibit 1). 

OPPONENTS 

None were heard. 

Questions from the cornmittee were called for. 

Senator Lybeck asked about licensing breaks for motor homes. Repre­
sentative Bachini said there would be no fiscal impact. 

Senator McCallum noted that he had to pay back taxes on a motor home 
he purchased. 

Senator Eck said they get a break by paying such a small amount of 
tax to begin with. 

Senator Towe wanted to clarify that the bill was used in the event 
of a sale, or a home coming into the state. 

Senator Halligan asked if the treasurers' lobbyist, Mr. Charles 
Gravely, favored the bill. Representative Asay said, yes. 

Senator Mazurek asked how these were picked up on the tax rolls. Mr. 
Gregg Groepper discussed for the committee the taxation law on mig­
ratory personal property, mobile homes, motor homes and explained 
that undiscovered property was handled under a different statute. 

Representative Asay closed, thanking the committee. 

CONSIDERATION OF HB 176: Representative Francis Bardanouve of House 
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District 16, was recognized as chief sponsor of the bill. He said 
that Montana is permitted to borrow money from the federal government 
when the cash flow is down. At present the law does not allow for 
paying the costs related to these revenue anticipation notes. Re­
presentative Bardanouve detailed the nature of the related costs, 
and used as example the last issue of $38 million which cost $48,396. 
The bill would pay that cost by taking money from the issue. The 
alternative would be to appropriate an imaginary amount, or to con­
tinue the present shuffle of funds which may not be legal. 

Representative Bardanouve also noted that because of arbitrage the 
state actually makes money on these issues. The bill, he concluded, 
would put the Department in good position to do what the Legislature 
has told them to do. 

PROPONENTS 

No additional proponents were heard. 

OPPONENTS 

None were heard. 

Questions from the committee were called for. 

Senator Hager asked how much the state made on the money. Mr. Marvin 
Eicholtz of the Department of Administration said the amount was 
around $1 million annually which is put into the general fund. 

Representative Bardanouve closed without comment. 

MOTION: Senator Hager moved that HB 176 do pass. The motion carried 
unanimously. Senator Hager agreed to carry the bill on the Senate 
floor. 

CONSIDERATION OF HB 154: Representative Paul Pistoria, House District 
36, was recognized as chief sponsor of the bill which would repeal the 
Montana Economic Land Development Act (MELDA). He discussed the tur­
bulent legislative history of a complex bill that had been used only 
once and then had not worked well. He offered to the committee a copy 
of an article from the Los Angeles Times which discussed problems 
with the bill (Exhibit 2). tie also submitted a letter in support 
of the repeal (Exhibit 3). 

PROPONENTS 

Mr. Terry Carmody of the Montana Association of Realtors and Mr. 
Dennis Burr of the Montana Taxpayers Association rose in support 
of the bill. 

Mr. Greg Groepper of the Department of Revenue said they had no problem 
with the repeal of the bill as it hadn't been used for years. 

OPPONENTS 

None were heard. 
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Questions from the committee were called for. 

Senator Hager asked if the bill had any opponents in the House. 
Representative Pistoria said that there were none in committee and 
that the bill passed the committee, second and third reading unani­
mously. 

The committee had a nostolgia session about the legislative history 
of the bill. 

MOTION: Senator Goodover moved that HB 154 be concurred in. With 
Senators Hager and Towe voting no, and all other members present 
voting yes, the motion carried. Senator Goodover agreed to carry 
the bill on the floor. 

FURTHER CONSIDERATION OF HB 140: The discussion addressed the amend­
ments found in Exhibit 1. 

MOTION: Senator Mazurek moved that HB 140 be concurred in. 

MOTION: As a substitute motion Senator Hager moved that HB 140 be 
amended per Exhibit 1. Senator Hager said he didn't want people to 
feel "taken" by the tax system. 

In discussion it was clarified that a mobile home needed a moving 
declaration which included proof of payment of taxes due and owing 
before it could be moved. 

Question was called on Senator Hager's motion. With Senators Brown, 
Goodover, Hager, Halligan and McCallum voting yes; and Senators 
Eck, Lybeck, Mazurek, Hirsch and Towe voting no, the motion failed. 

The question was then called on the motion of Senator Mazurek to con­
cur in HB 140. The motion carried unanimously. 

(Senator Severson joined the committee at 9 am; Senator Halligan was 
excused at the same time.) 

FURTHER CONSIDERATION OF HB 172: 
Lear of the committee staff who 
that "leasehold improvement" is 
outside the definition section, 
the Legislature use the words. 

Senator Towe recognized Mr. Jim 
said that a computer search revealed 
not currently used in the statutes 
though some bills currently before 

MOTION: Senator Eck moved that HB 172 be tabled. The motion carried 
unanimously. 

FURTHER CONSIDERATION OF SJR 14: 

MOTION: Senator Brown moved that SJR 14 be amended on line 2, follow­
ing "that" by striking "an appropriate interim" and inserting "the 
Revenue Oversight". This amendment would clarify that the study was 
to be done by Revenue Oversight. The motion carried unanimously. 

MOTION: Senator Mazurek moved that SJR 14 do pass as amended. 
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Both Senators Towe and Mazurek spoke of the absolute mess in current 
law on this subject. Senator Hirsch asked how this impass had been 
reached. They responded that it was simply so difficult that any 
tax sale could be set aside on technical difficulties. It has been 
further complicated by an attorney general's opinion which says that 
current taxes cannot be paid until back taxes are paid and no taxes 
can be paid until all taxes are paid in full. 

Senator Eck said she wanted the study to address the problem of large 
developers leaving local governments holding obligations on SIDs. 

Question was called on the motion. The motion carried unanimously. 

FURTHER CONSIDERATION OF SB 304: 

MOTION: Senator McCallum moved that SB 304 do not pass. He said 
athletic clubs are areas which include minors and that if we do 
have a quota system it ought to be somewhat respected. Senator 
Hager agreed saying that "publically owned" could be construed to 
mean a university or college campus. Senator Eck pointed out that 
the application must be made by local government owning or operating 
the facility and that would keep out the inappropriate applications. 

Generally the committee felt the liberalized special permit system 
and the catering provisions could handle those that needed this kind 
of service. Senator Mazurek said that the sale would be taken from 
a local business if this was allowed. 

The question was called. With Senator Towe voting no; Senators Halli­
gan and Neuman excused, and all other Senators voting yes, the motion 
carried. 

FURTHER CONSIDERATION OF SB 288: Mr. Lear was recognized to discuss 
the material sent to the committee from the Department of Revenue 
(Exhibit 4). Mr. Lear concluded form his own research that current 
Montana practice is flawed per the U.S. Supreme Court decision. He 
said the arguments made for Montana law and practice were written 
into a dissenting opinion, but that it had only three signatures. 
He concluded by saying, "There is no doubt in my mind that they would 
declare Montana law unconstitutional." 

The committee discussed other parallels, like incentive to gasohol, 
contracting with Montana businesses etc. The committee also discus­
sed various ways of providing the same help to Alpha Industries and at 
the same time avoiding a law suit. 

Senator Towe instructed Mr. Groepper and Mr. Lear to investigate a 
size distinction. 

FURTHER CONSIDERATION OF SB 203: Senator Towe said that a compromise 
was being worked out between the Department of Revenue and the bankers. 
He asked for a motion to table SB 203. 

MOTION: Senator Mazurek moved that SB 203 be tabled. With Senator 
Hager voting no, and all other members present voting yes, the motion 
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carried. 

Senator Towe noted that questions from the committee on SB 330 would 
be entertained in tomorrow's meeting. He adjourned the meeting at 
10 am. 

Chairman 
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Senator Halligan 1/ 
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Senator Severson 

Senator Towe j/ 
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~nendments to HB 140 

1. Title, line 7. 
Following: "TAXES~" 
Insert: "PROVIDING FOR PRORATION OF THE FEE IN LIEU OF TAX ON A 

MOTOR HOME~" 
Following: "AMENDING" 
Strike: "SECTION" 
Insert: "SECTIONS" 
Following: "15-24-202," 
Insert: "AND 61-3-522," 

2. Page 2, line 18. 
Following: line 17 
Insert: "Section 2. Section 61-3-522, MCA, is amended to read: 

''''61-3-522. Sechedule of fees for motor homes. (1) 
The owner of a motor home shall pay a fee based on the age 
of the motor home according to the following schedule: 

less than 2 years old ................................ $200 
2 years old and less than 3 years old ................ 180 
3 years old and less than 4 years old ................ 145 
4 years old and less than 5 years old ................ 100 
5 years old and less than 6 years old ................ 75 
6 years old and less than 7 years old ................ 50 
7 years old and less than 8 years old ................ 25 
8 years old and 01 de r ................................ 15 

(2) The age of a motor home is determined by 
subtracting the manufacturer's designated model year from 
the current calendar year. 

(3) A motor home initially registered in Montana, at a 
time other than that prescribed in 61-3-312, shall have the 
fee in lieu of tax prorated according to the number of 
months remaining in the year of initial registration. "" 

EXHIBIT 1 -- HB 140 
February 15, 1985 
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15 IT A GOOD IDEA OR 15 IT 'GARBAGE'? 
• I... • .~. ••... ':~ .• :. ".",~.; 

New Land USe Law Baffles· Montanan5 -..... 

I 

t 

BY JOliN DREYF(;SS 
Timt'sSI.lIIWr.ter 

· . lIal Price. Montana';; ordlOanl,' di~l1Ified and 
'Ofl·~poken chIef pbnmng admllllstralor, sat m his 
o[flce f1apPlIIg hIs arms. 

Il would be mce, he said, if he could get to the 
moon that w"v. '. 

It would also be nice. Price added. If his state's 
new land usc law would work. but it stood os 
much chance of working as he stood of flapping hIS 
way to the mnon. 

· ·'rhe )'ear·old :>Inntam Econonllc Land Develop­
ment Act (:>IELDA) " the natIon', most ra(ilcal 
land usc 1c~1;;I"tJon. I 'nfortunately. it may also be 
the nallon's most con[usmC! land lise legIslatIOn. 

Its goal is clear: Promote good land usc by em­
ploYIIlg' tax mC('lltl\'CS. 

L'nder the stIll ulllmplemented law. if you re· 
.model your home, your taxes drop for fi,'e veal's. 
Promi,e to usc agncultural land for agriculture, 

, and down zoom taxes as much as 20%. G~t 
· government"l approval to bUIld a fo~l"r\' Q:1 roc­

rcat;ollal lanll. anet fork over a penalty' of up to 
douhle your tax btl!. 
. "Garbage," Hal Price ralls it. 
,"It ought to he rerealed." said DemocratIc Gov. 

=-

'IT OUGHT TO BE REPEALEO'-Gov Tom 
Judge opposed btll. but Signed it. 

Tlme~ Of'lOfO 

" 

<"-~.- ._' •.. 

-::~r:~~~.!,~.;:~~.~~~d';~:;~;:"'r:::.\~:.!·h~O~'UOIl ......... ili..,;"-ll!..llll2..l.l.:::::..J!!...l.t~ ,;: 

'[.nconstllultonal." declared Dennts !lurr. head of .' 
~lontana's property assessment division In the state 
Department of Revenue. 

"The biggest tax break we've had in this state in 
a long time," said Tom Winsor, lobbj;st for the 
110ntana Chamber of Commerce. 

"A damn good bill," said St.lte Rep. Hamson 
Fagg, which was an unsurpnsing' remarK. 
.~IELDA is. the bramchlld of Hamson Fagg. a 

Blllmgs archItect and devciooer when J:e s not 
busy being a Republican legislator. 

FJgg IS a dynamo; a man who walks fa.;[. talks 
fast. acts fast and always has !(oals-u,-uaiiy he's 
headm~ for about SIX oi them c.",ultaneOUSIV. 

1!ELDA is his statement. Seem", it worK is hIS 
goal. He wrote Il.~ outline on an aIrplane tetween 
Great Falls and Seattle. Then he oromoted. shep-

. herded and some say ramrodded his idea lOto law. .' 
\\'in, Legislatlvr A~;::';Jv:: . ~~ 

The blil w"ltzed throu!(h Montana's House of 
RepresentatIves to the tunc of a i2cllandsi:de. n;e 
state senate approved it by a healthy 30·19 marglO . 

"J}1c h?!!ls!ptur~ riidntt know '.:'hat t~,...,. '.;·C're 
votll1~ 00," (.0\0". Jyd,:;c §ltd !e~5 tnJn a ·:CJI o.rter 
C11mlr"::;r;n rrn I""I!. 

For starters. legi31ators voted to put every 
square lOch of ~lontana into one or more of SL'C . 
categories; agricultural. recreatIOnal, rcsldential, I, 

commercial. indusmal and oocn space. 
So far. just taking thaI initial step has proved too . 

much for Montana. And beyond that sten IS a long, .• 
steep path full o[ legal potholes, emotional road-" 
blocks and admiOlstrative hairpm turns. 

MELDA's problems began, logicaUv enough. at ' 
the beglOnmg. The law was bactly wr.tten. Cntics 
can pamt to contradictions. ill defined rc.!:'UlatlOns, 
ambIguous charts. arbitrary tax ass~sments and • 

. in the words of Dan Obermeyer, president of the 
Montana AFm. of Planners. "unclcar proccdures 
and V:lg'ue or confUSing wornmg." 

All that becomes at leaFt partiallv unricrstand • 
. able when one leams how the law was put to<!cther.· 

Fagg took hIS outlme of t'le blll-lhe c"c he 
wrote while a.rbome-and rcimcd lL Then it was, • 
assi~ed to Roger Tippy, an mtense, intr.lllgent 
Yale Law School graduate. Tippy is a staff attor-, .. 
ncy for ~!ontana'S legislative counCll. He r.:lS draft- ,. 
ed lots or buls. ,. ,'. . .'. 

, , 
,,;~ .. ~ ~,~~~~".j"~::: 1~ ~ .... '.:~.:,\"';~: ,,;,~* ~;~~;f.<~1.~:).',.-i.-...~:~~:,::~,::.:.',.,:,; .. t~··, 

The year-old Jct is 

the nation's most radicJI 

land use legislation 

EXHIBIT 2 -- HB 154 
February 15, 1985 
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The law's goal IS 

to promote good land, use 

by employin~, tax incentives 

The lawyer spent two frustrating weeks strug· 
ghn~ to produce a rO\l~h draft of the bIll I:om 
Fagg's noles. He ,gave up half way through the Joil. 
It couldnl be done nght in time ior submissIOn to 
the 197" legl,lature, Tlj:py said, 

He tned to eonvlOce Fagg to riclay the hill. But 
the legislator'S nature ill not to dela\', He tooK Tip· 
py's work and hiS own version of the hill's second 
half to Tom Keegan, another leglslallve council 
sta[f attorney. 

[t was a hectic time around the eapilOl. l3ill draf­
ters were swamped wllh work, KC<'~an was no ex· 
ception. So for the mo't part he )lIst [intohed T,p-; 
py's \\iork hy adaptlnrr r"'ae'e:'~ ·,.l,,'0rri~ to bl~t--;'ir:~::o,::; 
~tyic wnrre n('cessary. ,:\.ec!:!::m :".ud. 

'I would charactenze my participation ",are :IS 

that oi a mechante than a draitsman:' :alel the at­
torney, who IS a inend ,md arimlrer of "'J~g, 

The prosnecllve leglslallon then went to ~like 
/llatroi/, a p'roofreader employed hv the le~lslature. 

"It came down In such an IOcoherent state that I 
''''as assigned to try to get more coherent lan~uJ.gc 
in it, but later I was tolj that was not my JOD." "la­
troff said. "We proofed the final verSIOn and It 
dJdn't make much sense' at all." 

Approval Came on Final Day 
It 'passed a bleary house of representatives-the 

next to last bill appro,ed in a meetlllI:( which ran 
frolll about 9 a,m. to th'~ 101l0w1Og 2 a.m. Approval 
came on the final day of the leglslativc session that 
the hOllse could transml L a bill to the senate, 
"~Ianv house memhers assumed thc senate would 

deleat the bill." Tippy Slid. 
~Iany house members were dead wrong-, 
After the usual eomnltttee reviews and revisions 

(including a highly u,1usual number of amend­
ments-about 200. indudmg 148 mostly minor 
ones by one senator), the bill got senate approval' 
and landed on the governor's desk. 

Less than an hour he.fore time was to run out for 
"~nIn,g the bill. Juri(!e put hiS mme on ~IELD,\. 
thcrr.oy gl~lng Montana a law peppereD With prob­
Irm". 

had It to do over again, I would hc,,'e \Tlore! 
It," h,~ C::Jld rccrntlv. 

,:udgc HHilcat('d /1(' ;-!:~n('d thr bill hl'(',Pl~C J;C (lId 
I;ot fully undr:r5:t.mrj it ("\Vf' ~J .... r tnf) 1":I!l',· illiis 
Jrld not ('nnu(!'n ~.L1H tl) an~d y<::c ail (li them"), be­
I JUGC It hJd hro:.Jd p\lhllc !:unport. ;'lr,d hccau:;c It 

hild been ~o succc~sul'n the k~lsJ.atun:. 

~--------------------~I 

1f.oll £'Illgdell ~i11lC5 . PART VII ! 

'R'eill Estate I 
HOMES and INDUSTRY I 

* SUNDAY. MAY 23, 1976 , 
I 

AUTHOR OF BILL-ReD. Harrison Fogg on 
roof or his Billings office building. 

Times enolQ 

~lonlana's legislators wrote so many problems 
into the books by pasSing ~l~LDA for at least lour 
rcaSO,1S: 

I-They didn't know what they were doing. 
2-11arrison Fagg is a relentlessiy dcterrruncd 

man. 
3-The law's goals had >omethin!( for everyone. 
4-11ELDA had support from a king-Sized bee: 

full of strange bediellows. 
It is Widely conceded thlt many le~l5lators never 

read the compitealed MELD.\ beiore vatlOl( on ll. 
ann even more of them iJded to unuerSllnd It. 

"Thlt bdl was one oi those 1Iiat went throu~h 
Without :ul\'body knO\"'lIl~ wh~lt it '.vas rca:l'; 
Jhnut,'i ~JIl(H('rb HUCnrWKJnS, DcnlDcratte SCIlaLGt" 
~.nd rcured mctcor010~lst iron1 1~1l11ll~:)_ 

"['m I'.nl Slife ~1nv()nr '~:ld('rst:mds It," ::=11d Po\) 
I:rowl1. HCPUllllC31l ~,cnJtor and a Llncr.cr Irom 
",I'hlleilsh, 

I'lease 'furn to Pai:c IS, Col. l 

:; . 

--------------------------------------------~ 

2 
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Tom Winsor Roger Tippy 'Torian Donahoe Hal Price 
Times chOto, 

MONTANA'S NE~V L.~ND USE LA ~/V 
Continucd Crom First Pag. Among active supporters. businessmen were (the :--lon; 

And Gov. Judge. who had said the ICgLSlature passed tana Chamber of Commerce). enruonment.alJsts (Lhe Cltl' 
the bill WIthout understandmg It. added that "nobody zens' Environmental Information Center). farmers (the 
reallv" ew what it was going to do." Montana Farm Bureau FederatJon) and ranchers (the 

.i , 

, Dling a mystery into law becomes partiJlly unders!'1n- Montana Stockgrowers Assn.) 
dablc wnen olle reallzes the Montarla leglsiature ,cncdules Legislators and the governor were under pressure from' 
oniy 90 meetlOg days evcry other year. The last session those ana other groups.1!ELDA became Jaw. 
took 86 ciJys and lawmakers voted on 1.~3S bills. "LcglSla- Since then. iarm bureau and stockl(rowers association 
lors." saId Gov. Judge. "are overworked." support has cooled a lot. Strong oPposllion has developed, 

A second reason ~1ELDA is la w is that Hamson Fagg is from Lhe Montana Assn. of Counues. and the state's de­
some kind of 20th century Don Quixote. except that occa· partments oi revenue and planning. The Montana Assn. of, 
Sionaliv he beats the windmill. Realtors does not like the law. and tho president of the 
. To k'nock over opponents of ~IELDA. Fagg employed a ,Montana Assessors Assn. labeled it "a screwy deal." 
tactJc he excel~ at: salesmanshio. ~ 11ELDA's stJ:on~est supporting organization is the Mon~ 
'. He out together a convmcln~ ~Iirle show about his bill tana Chamber of Commerce. followed by the EnViron. 

anti f1,'w hI> green and yellow GeccnCrJlL 'Bonanza all mental InformatIOn Center. Other gro::ps ~J'ie acopted ;: 
over Montana flashm~ plclures on screens ior :myonc WaJl~ana""l.'jCe posture. ' . 
who WOUld w,ltch. 

"I thinK It Ihd more to ~et the bill f'1sl the legislature Almost everyone seems to ttJnk massive work must be 
than anvlhlll!( ol,e," Fagg said, Anel he is probably rl«ht. dono on MELDA if it is to bo saved, ?Iany opposesaivation. 

The show emphaSized lhe Jl<'"tlve and l;mored the ne- Of fivp. independent experts in the field of land use. Lax·' 
gat,,'e, "There was Just no reiatlOnshlp between Lhe bill ation. or both. four found more wrong than r:;ht WILn the 
and the slide show," said Al Thelan, city manager of IIele- Jaw. ' ~" 

'na. Bill Press. California's planning director: "r can't believe 
Thelan o,'erstater! the rase. There was clear relation- it. I've never reaa a worse piece of legislation." 

sh!p. But the show left out a lot. ' Don Hagman. UCLA law school proiesso,r and one of 
fa~::; ndrraterl hiS siiues with conviction and vigor. He the natIOn's leading experts on the relallonsnio between 

bUilt cnormou, support for oIELDA. ta>:aL;on and land usc: "It's going to be an ~arru:u.strallve" 1 
Supplementmg' hiS \vorcls With photos of ?!ontan:.l's mghtmare. iI 

magmilcenL I.!ndscape. charts. graphs and moael, maue ::'lichael ~lItchcli. hcad of plannin~ for D.lmel. ~,Iann. I 
from ~lono!JOlv seLS and corie FJf!£; told :;"~ontanans that Johnson & 11endennal1. an internatIonal planmng'. ar- • 
M£LDA would use tax Incentives to: chltecture anci cmnncerln;:;' firm, saw more good than bad I 

, ;. -Stop uroan 'prawl. in "IELDA: "It has ila .... 5. but If it goes down the aram I 
" -I,'ostcr redevelooment 111 Cities. therc's somothin!; basically wrong WIth our aLtILuaes." 

-Promole usc of non,pI'O(iucllve land. Don McAllister. environmental planmng professor' at I 
-Save agnculturalland from deveiopmenl. UCLA: "Overall, I don't like the law because we onl eSl!. 

;, -Encouragc home remodehng. mate in advance the land use patterns that mil result 
-Increase local control of property. ,", from it." 
-And more .•. much more. 

, Among ~IELDA's Innovat"'e. controverSIal rer:ulations: Carlylo Hall. staff attorney for the l.Qs An~eies·based 
,! -Homeowners get tax reductIOns for remoaellng their' Center for Law In the Public Interest. and an exocrt Jl'l ' 

land use iltigation: "licit I didn't reaily have the complete ! 
homes because remodehn~ Improves neighborhOODS. Tra. I 
dltionally. remodeling brlni(S a tax increase on grounus law. I couldn't figure out how It works." , ~ , I 
thallt raises a homo'S valuo. Hall has lots of company, Almost no one cl:tims to know: 

-Farmers and ranchers who proml5e to use thclr land" how the law would worK as IL IS wmten. ..; 
lor ac;ncuiture-thercby guaranleclllg It wlil nOL contn. c,!ELDA's supporters think that to gIVe tho leglSiatJOn a II 
,oule to urhln ~nra\Vl-gel J t.1X cut. fllr chance. It should be amenaed. : 

-The ~Jme fJnrhcrs CJn furlh('f rf"OUCC their tJ.XCS LJV 'The conccDt l.::i workable." .c31d TOrian DonohOC'. staff r 
permlltln~ tnc nubile to u;c thclr I,,"d, ' mcmiler "I' the e;clVIronmental jniormJlion t.,;"nLer. 'bt Ii 
I -Hnmf'ownpr;; who lJ::C the-ir Lind frr n0nr('~\dt'Il'!3.1 IMp IJW must be suoslanllaUv J.mcna0d. There :1fC ccontra· i; 
purposes C~ln oe r('(1U1rC'1 to nay whonnllH!' L1X r;en~lltJcS'. dll.:t10IlS. l1Ul 1 don't ltUflK the l.lW 15 Lot ail), u;"wor~aole II 

-t)\,,,nf'r'\ fl\ COI!HlH'IT1,li r;Wl)l'rt\; P,)Y pr('it!rc~"!\,l'IV L'CC'JUSC of thrm.!I . I 
hl~il('r LIXl', If ti1f'v hll to rcmoul'l ~tructure::i lh.lL arc ;\1ELDA':-; onpotlrnt'1lhink the iaw snould be ~cr:lD~ed. i 
more In'ln 11) V('JfS old. "Peon!e tnvo!vrq '-'11th :111mlOlstcrm!! tnt:; bw ~re n0Id"'j 

"\"o'.,l'vc t:ot ::omcth!ll<:! thJ.t ~()lInd:) li~:c GeJ. countrY, In!.! \);\{'K Jnrt pr:1YIIl!! to IJod lhat Il'lvlil he r(,~(,JIt.'{!:· ::..J.ld , 
mother :lnrj fLl~." S.lH"i L,;OI/ . .JL!d~c. "You've gOl J. wnoie Dob Hotfman. prC51(.lenl oi the :,lontanl A.~sessor3 AS,:i'l. 'I 
lot of orClll17allons thaL ';lJnrort 1<''' ~ou from rllhC'r rOlOl of Vlcw-,nat of suncortcr or [nat • 

f. n Ull1lto,P!Y CO.lltllOn or (lrE!,1nrlall,m3 !::toOd hcnll1d 11:c t'f onnonrm-:.lr:LDA t:Jnnof. worK as 11. r.O',v ;'(3.11\.1:3. T:-.e I. 
bll: ;) cO.l\lt!uil \\:r,o.,:;e rncmDcrs arc oltc:n J~ L~1US en u: ..... ..:-r i:'lc5tH'In .'.tonL.H1L1'.~ IC!?lSlalors mltil iJCC '.',·ncn t.:,.cy rr.eeL I" 
i::sucs. til'Xl }I'.lr 13 whctr.er lO :;;;.J.ve It or to ~ualC lL , • i 
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/TERRIBL Y, TERRIBLY COMPLICATED' 

:i .... ::.·iCo~nt!~ss Proble~s: ?!agu'e 
)' For zoned cities. Montana's Economic LJnd Develop· there are 10L~ of them that pertain to land types, accord.': i 
"ment Act (~IELDA) was supposed to take effect the ill'st ing to Dan Obermeyer, presIdent of the Montana Assn. of I 
day of this year. Or was It? Planners. 'I 
, The year.old land use law-the natIOn's most radJcal- Obermcyer also oberved that "the sinl;le word ':alue' is I 
~ves ellles, two years from last Ncw Year's Day to dIvIde apparently used in the law to mean taxable value, as· 
their land mto SIX c:,tcgones: reSidential. industnal. corn. sessed value. appraised value and market value. In some I 
merclal. open space. :'ecreatlonal and agncultural. places the word refers to value of land only, ~na In olhers, I 
'., But there IS a provISo. . .. to value of both land and improvements:' .' . ,I:' ,.-", I 
I, CIties have until 1!178 to clas,lfv land "unless Ihc eXIst. How careiessly Mt:LDA is wntten become, aDDarent on I 
!ng classlilcallon system conforms'to the prOVIsions oi thIS its first page. where Montana's economIC prob:en;s are CIt· 
'act." ed as causm~ "cutbacKs m our state's growth ana current· 
; Apparently that means the two.year ?race ponod docs Iy lack to proper development." "; 
not apply if City zom'~ Cla5'1ficatlons can be 'flopped over That nonsense-which IS now bW-nppeared In the 
into )[ELDA's six cale~ortes. bill's introductory draft and remained uncorrected 
I 9ut MELDA dorm't 5ay who IS to decide If existing cit)' throu~h five rewntes . 
.zonll11: areas comonn 10 the new law's designatcd land Don Hagman. UCLA law professor and an eXDert in the 
use areas. rclatlOnshm between land use and taxatIOn, called the law 

Ami If somehow a city decides it has ('st;'lhlishL~d ~uch "untldy," "r:l~cinatlllg from an acaoenuc poml of. vlew/' , 
confornllty, there IS no way It ran 1"'1 from :.It:LDA and "tcmbll'. terrlhly compltcated." I 

'when to begm implerncntm~ 'the ncw law. One of fC\'eral "bu~s" Ha~man Cited was that the law's I 
. ,\ If coniormlty cannot be estahlished. the city council is defInlllOn of "construction pertOO", dId not lmllt l.i:c length I 
'reqUlrcd to make "a complete Inventory of the land and of that penod. . . 
Us \I,a~e ... lOcludlOg land types based on federal stan. The fact IS Important because of sections in the law like 
dan IS." the one requIrIng that "the construction cost :md land cost i 
_~~owhc~~I~es ~!~ LOA definr "ferirral mndard<." 3nr~I ___________ .-:.P..!I:::c.:.;s:::e_T~u~rc!n~l:.::o~rc:a~g:.::.'-.:~:.:'O::.~C:..::o:!:I.:..I~1 

- I 

I Conlinued from ISlh Pa~e I 

of any commercial dc\'ciopmcnt Within a c1as~lficd rom ... 1 
mercIa I or resloenuai area snail not be taxed for Its con· I 
strucHon oerlOd.fI 

A builder could theorctically continue the tax frec I 
construction pcrlOu oi a dev('lopment forever. even wh1le j 

simultaneouslv U'Ill~ It to make money. 
Those are Just a few examples of almost countless 01'00-

lems OIrt,~Uln~ the iaw tnat suoporters and cntlcs ailke 
• cite as the nation's most Ima'(lnatlve and 'far,reaenlO« Ie· 

gal effort to achlCve gO cd land u~e through tax mccntt\'es. ! 

MELDA'S supporters focus on the law's potential ior II 
dom£: well by dOlllg «ood. 

"It won't be reocJlcd. not when the word gets out." saId 
Barbara Kcnncay, planner for two counlles, a cIty and a r' 

town in ~[ontana. 
"It gives a person the opoortunitv to do what he wants 

to do and it improves the town. It wlilleaa to much more 
orderly develooment," she said. i 

Local control-~lvlOg a person the opportunity to do I 
what he wants to oo-,s one of ~IELDA's lOtcnts. 

But there IS a ereat deal of state government regulation I 
wntten Into the law. . 

IromealiY, that IS Dart of its oroolem. Bureaucrats in I 
state government ani flcrcely crItical oi ~lELDA because I 
they fear probiems wTltlen Illto the law, they think It Will, I 
cut tax revenue III rural counties and they worry aDoUl I 
whether lhclr eounly a.:,.;cssors have what It :lkcs to i 
maKe MELDA work. i I 

,\-s",ors 10 ~IOnt.1I1J arc elected, but thcy work ior the II1I 
slate'=, J)c:n~lrtmcnt at Revenue. One ~tdmJnI.-:tr;Hor Ln that 
dl'p~,rtm('nL cV,\luaLCd ,\sscssors' nU,\iilICJUOns In a ~cn· 
tcncc: 'Th~ nconlc who \\'OfK for" U$ In the countlC::i arc 
not very (tunn :-:n:lrp." , 

".\s tr.c i.!w ~lts rl!:;nt now, olJ.nncrs don't ilke It," ~aid 
phnmn:! ,1'-:SQCIJWm Prr~1I1cnl nbcrmC"ycr. Given ..1 

cn0:ce l;r'tvw·cen \\ tlJlS on the OOOKS and nOlnm~, tncy'll j 

WoKr: r.o~nll1'i!:' j i 

.j 
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DEPARTMENT OF REVENUE 

TED SCHWINDEN. GOVERNOR MITCHELL BUILDING 

~NEOFMON~NA---------

MEMOPANDlJJ<! 

TO: Jim H. Lear, Staff Attorney 
Legislative Council 

HELENA. MONTANA 59620 

FROM:A~~~ichael G. Garrity, Tax Counsel 
. IV~·~egal Bureau 

DATE: February 13, 1985 

SUBJECT: Senate Bill t-288 

"P BILL FOP AN AC':!' Er-'TITLED: "JlN "P.CT REMO~Tn~G TFE RECUIREMENT 
TH"P.T THE STATE HARKUP ON I·IQUOP ~"PNUFACTURED, DISTILLED, RECTI­
FlED, BOTTLED, OR PROCESSED IN r.~ONT;',NA EE 10!f) LESS TBAN THE ~ARK­
UP ON THE PRODtlCTS OF CP'J'-OF-ST"P_TE rll]l.l'.TtTFJlCTUPEF.S, DISTILI.FRS, 
P.ECTIFIERS, AND PROCESSORS; PEPEP-_LING SECTION ]6-2-202, MCA; AND 
PROVIDING AN EFFECTIVE Dl>.TE." 

In accordance with the request of Senator Towe, Chairman of the 
Senate Taxation Committee, attached please find: 

1. A copy of the United States Supreme. Court Opinion in 
Bacchus Imports, Ltd. v. Herbert H. Diaz, Director of 
Taxation of State of Hawaii, Docket No. 82-1565; and 

2. A copy of the memorandum prepared for the Department by 
William David Dexter, Special Assistant Jlttorney General 
for the State of Hawaii, who was retained by the Depart­
ment as a Consultant regarding the constitutionality of 
§ 16-2-202, MCA. 

MGG/ilb 
Attachments 

EXHIBIT 4 -- SB 288 
February 15, 1985 

AN EQuAL OPPO'lT(,'Jln f'.lPlOYE'l 
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MEMORANDUM 

From: William David Dexter 
To: Ellen Feaver, Director, Montana Department of Revenue 

Michael G. Garrity, Counsel, Montana Department of Revenue 

IN Re: Constitutiional Considerations Involved in a State's 
Promotion of Local Industry. 

At least four interrelated constitutional considerations 

(absent Congresional action) are involved when a State wishes to 

design a plan to promote local business: 

1. The first is the ability of the States to classify for 
.--.; "-.:: :. ,:'>~:-";. 

·the purpose·of regula tion or taxa t ion. In the context of the 

.. power of a legislature to classify for the purpose of taxation, 
- : .:: .::-

the Supreme court has repeatedly held that this power can be 

exercised if any concievable fact can remove the classification 

from being simply capricious and arbitrary. See, for example, 

Bell's Gap Ra i 1 road y..:.. Pennsy1 van ia, 134 u.S. 232 (1890) where 

the Supreme Court upheld the power of the state to legislate so 

'as to increase the industries of the state, develop its resources 

and add to its wealth and prosperity (Id. at 528). Cf. Madden ~ 

Kentucky, 309 u.S. 83 (1940); Allied Storage of Ohio y..:.. Bow~, 

358 u.S. 522 (1959). In Great At1.~l.s ~ Paclfi.s Tea Co. y...:.. 

Grosjean, 301 u.S. 412, 419-424 (1837) the Supreme Court furth~r 

held, in upholding a graduated chain store tax based on the total 

number.of stores everywhere (instate and out-of-state), that it 

was constitutional for the states to discriminate between classes 

to equalize economic advantages, vis a vis their tax structure. 

2. The second constitutional consideration, tangent to the 

1 
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classification question, is that the states are free to grant 

subsidies to promote local industry. Parker v. Brown, 317 U.S. 

341 (1943). 

3. The third consideration is the ability of the states to 

become market participants with a freedom of action analogous to 

anyone in a private business. !Iughes y...:... alexandria Scrap Corp. , 

426 U.S. 794 (1976); Reeves, !!~ ~ Sta~~, 447 U.S. 429 (1980); 

White y...:... ~assachusetts Counsel of Constr. Employers, __ U.S. __ , 

103 S.Ct. 1042 (1983). 

4. The fourth constitutional consideration is the principle 

that a state cannot discriminate against interstate or foreign 

commerce. The Supreme Court has struck down many regulatory or 

taxing structures on the basis that they preve~ted the free flow 

of commerce which was intended to be free from interference by 

the states. Boston Stock Exchan~ v. State Tax ££~mln, 429 U.S. 

318 (1977) and cases ci ted therein. 

The foregoing constitutional considerations are in conflict. 

lri order to resolve this fact, yhe Supreme Court has talked 

repeatedly about balancing the legimate interests of the states 

~n promoting local industry and the effect of any such promotion 
I 

on interstate commmerce. They have futher indicated that these 

conflicting considerations must be reconciled on a case by case 

basis, although in some discrimination cases, they have applied 

what has been referred to by the Court as the ~ ~ rule. 

Based on the foregoing, it is difficult to determine exactly 

what the Supreme Court would do with any case which has the 

effect of discriminating against those engaged in interstate 

commmerce as compared to those engaged in a local business. 

2 
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Nevertheless there are certain guiding prinicples that are of 

assistance: 

1. The states have a legimate constitutional right to 

promote local industry. Thus, the mere fact that a tax or 

regulatory measure is specifically designed to promote local 

business provides no constitutional basis for its invalidity. 

2. A reasonable classification based on the size of the 

business has been recognized as constitutional. See great 

Atlantic, supra. 

3. States are permitted to grant subsidies to promote local 

business. 

4. If a state enters the market place and carries on a 

propietary function, the normal Commerce Clause restrictions do 

not apply. 

5. In application of the foregoing principles, any direct 

reference to or direct impact on interstate commerce should be 

avoided. 

Bearing in mind the fact that a question of discrimination 

against interstate commerce is pragmatic and depends soley what 

comparatives are employed, it is essential that any proposal be 

directed to serve some other purpose, if possible, than simple to 

promote a local business. For, viewed in a broad prospective, any 

incentive to promote a local business, has the potential of 

discriminating against interstate or out-of-state competing 

activies. 

Thank you both very much for your kindness. If you desire, I 

would be pleased to expand on the foregoing and give my opinion 

3 
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". 
as to the validity of any specific proposals. 

November 19, 1984 
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(Slip Opinion) 

• • \ • •• 

NOTE: Where it is fea,ible. a ,yllabu, (headnote) will be released, a~ is 
being do,,~ in conn(dion with thi, caBC, at the time the ()pinion is issued. 
The syll;.hu, constitute, no part of the opinion of the Court but has been pre­
pared by the Reportpr of Decisions for the convenience of the reader. See 
U1tit~d S:ale., v. Ddroill.ftmber Co .• 200 U. S. 321, :1.17. • 

• 

SUPREIUE COURT OF THE UNITED STATES 

Syllabus 

BACCHUS IMPORTS, LTD., ET AL. v. DIAS, DIRECTOR 
OF TAXATION OF HAWAII 

APPEAL FROM THF; SUPREME COURT OF HAWAII 

No. 82-1565. Argued January 11, 1984-Decided June 29, 1984 

Hawaii imposes a 20% excise tax on sales of liquor at wholesa1e. But to 
encourage the develupment of the Hawaiian liquor industry, okolehao, a 
brandy distillerl from the root of an indigenous shrub of Hawaii, and fruit 
wine manufactured in the State are exempted from the tax. Appellant 
liquor wholcRalers, who sell to retailers at the wholesale price pluR the 
tax, brought an action in the Hawaii Tax Appeal Court seeking a refund 
of taxes paid under proteRt and alleging that the tax is unconstitutional 
because it violates, inter alia, the Commerce Clause. The court re­
jected this constitutional claim, and the Hawaii Supreme Court affirmed, 
holding that the tax·did not illegally discriminate against interstate COIn­
merce because the incidence of the tax is on the wholesalers and.the ulti­
mate burden is borne by consumers in Hawaii. 

Held: 
1. Appellants have standing to challenge the tax in thi~ Conrt. Al­

though they may pass the lax on to their customers, they are liable for it 
and must return it to the StaLe whether or not their customers pay their 
bills. MOl'C'over, even if the tax is passed on, it increases the price as 
compared to the exempted beverages, and appellants are entitled to liti­
gate whether the tax has had an adverse competitive impact on their 
business. Pp. 3·-4. 

2. The tax exemption for okolehao and fruit wine violates the Com­
merce Clause, because it has both the purpose and effect of discriminat­
ing in favor of local products. Pp. 4-10. 

(a) Neither the fact that f;ales of the exempted beverages constitute 
only a small part of the total liquor sales in Hawaii nor the fact that the 
exempted beverages do not present a "competitive threat" to other li­
quors is cli~r()sitive of the qu('stion whelher competition exists between 
the exempt beverages and foreign beverages but only goes to the extent 

I 
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