MINUTES OF THE MEETING
TAXATION COMMITTEE
MONTANA STATE SENATE

February 15, 1985

The thirty-first meeting of the Senate Taxation Committee was called
to order by Chairman Thomas E. Towe at 8:08 am in Room 413-415 of
the Capitol Building.

ROLL CALL: Senator Neuman was excused. Senator Severson was absent.
All other members of the committee were present. (Senator Severson
joined the committee at 9 am).

CONSIDERATION OF HB 140: Representative Tom Asay, House District 94,
was recognized as chief sponsor of the bill. He said that he intro-
duced it at the request of the County Treasurers Association. He said
the bill would prorate the mobile home tax when moved into a county
and add the amount to the following year's tax. This would avoid

the problem of making those taxpayers delinquent upon receipt of thne
tax notice. He said he had no objections to amendments proposed by
Representative Bob Bachini.

PROPONENTS

Representative Bob Bachini, House District 14, said that the proration
of motor homes was not covered here. He offered an amendment to the
committee to correct the perceived flaw (Exhibit 1).

OPPONENTS

None were heard.

Questions from the committee were called for.

Senator Lybeck asked about licensing breaks for motor homes. Repre-
sentative Bachini said there would be no fiscal impact.

Senator McCallum noted that he had to pay back taxes on a motor home
he purchased.

Senator Eck said they get a break by paying such a small amount of
tax to begin with.

Senator Towe wanted to clarify that the bill was used in the event
of a sale, or a home coming into the state.

Senator Halligan asked if the treasurers' lobbyist, Mr. Charles
Gravely, favored the bill. Representative Asay said, yes.

Senator Mazurek asked how these were picked up on the tax rolls. Mr.
Gregg Groepper discussed for the committee the taxation law on mig-
ratory personal property, mobile homes, motor homes and explained
that undiscovered property was handled under a different statute.
Representative Asay closed, thanking the committee.

CONSIDERATION OF HB 176: Representative Francis Bardanouve of House
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District 16, was recognized as chief sponsor of the bill. He said
that Montana is permitted to borrow money from the federal government
when the cash flow is down. At present the law does not allow for
paying the costs related to these revenue anticipation notes. Re-
presentative Bardanouve detailed the nature of the related costs,

and used as example the last issue of $38 million which cost $48,396.
The bill would pay that cost by taking money from the issue. The
alternative would be to appropriate an imaginary amount, or to con-
tinue the present shuffle of funds which may not be legal.

Representative Bardanouve also noted that because of arbitrage the
state actually makes money on these issues. The bill, he concluded,
would put the Department in good position to do what the Legislature
has told them to do.

PROPONENTS

No additional proponents were heard.

OPPONENTS

Noné were heard.

Questions from the committee were called for.

Senator Hager asked how much the state made on the money. Mr. Marvin
Eicholtz of the Department of Administration said the amount was

around $1 million annually which is put into the general fund.

Representative Bardanouve closed without comment.

MOTION: Senator Hager moved that HB 176 do pass. The motion carried
unanimously. Senator Hager agreed to carry the bill on the Senate
floor.

CONSIDERATION OF HB 154: Representative Paul Pistoria, House District
36, was recognized as chief sponsor of the bill which would repeal the
Montana Economic Land Development Act (MELDA). He discussed the tur-
bulent legislative history of a complex bill that had been used only
once and then had not worked well. He offered to the committee a copy
of an article from the Los Angeles Times which discussed problems

with the bill (Exhibit 2). He also submitted a letter in support

of the repeal (Exhibit 3).

PROPONENTS

Mr. Terry Carmedy of the Montana Association of Realtors and Mr.
Dennis Burr of the Montana Taxpayers Assocliation rose in support
of the bill.

Mr. Greg Groepper of the Department of Revenue said they had no problem
with the repeal of the bill as it hadn't been used for years.

OPPONENTS

None were heard.
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Questions from the committee were called for.

Senator Hager asked if the bill had any opponents in the House.
Representative Pistoria said that there were none in committee and
that the bill passed the committee, second and third reading unani-
mously.

The committee had a nostolgia session about the legislative history
of the bill.

MOTION: Senator Goodover moved that HB 154 be concurred in. With
Senators Hager and Towe voting no, and all other members present
voting yes, the motion carried. Senator Goodover agreed to carry
the bill on the floor.

FURTHER CONSIDERATION OF HB 140: The discussion addressed the amend-
ments found in Exhibit 1.

MOTION: Senator Mazurek moved that HB 140 be concurred in.

MOTION: As a substitute motion Senator Hager moved that HB 140 be
amended per Exhibit 1. Senator Hager said he didn't want people to
feel "taken" by the tax system.

In discussion it was clarified that a mobile home needed a moving
declaration which included proof of payment of taxes due and owing
before it could be moved.

Question was called on Senator Hager's motion. With Senators Brown,
Goodover, Hager, Halligan and McCallum voting yes; and Senators
Eck, Lybeck, Mazurek, Hirsch and Towe voting no, the motion failed.

The question was then called on the motion of Senator Mazurek to con-
cur in HB 140. The motion carried unanimously.

(Senator Severson joined the committee at 9 am; Senator Halligah was
excused at the same time.)

FURTHER CONSIDERATION OF HB 172: Senator Towe recognized Mr. Jim
Lear of the committee staff who said that a computer search revealed
that "leasehold improvement" is not currently used in the statutes
outside the definition section, though some bills currently before
the Legislature use the words.

MOTION: Senator Eck moved that HB 172 be tabled. Tﬁe motion carried
unanimously.

FURTHER CONSIDERATION OF SJR 14:

MOTION: Senator Brown moved that SJR 14 be amended on line 2, follow-
ing "that" by striking "an appropriate interim" and inserting "the
Revenue Oversight". This amendment would clarify that the study was
to be done by Revenue Oversight. The motion carried unanimously.

MOTION: Senator Mazurek moved that SJR 14 do pass as amended.
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Both Senators Towe and Mazurek spoke of the absolute mess in current
law on this subject. Senator Hirsch asked how this impass had been
reached. They responded that it was simply so difficult that any
tax sale could be set aside on technical difficulties. It has been
further complicated by an attorney general's opinion which says that
current taxes cannot be paid until back taxes are paid and no taxes
can be paid until all taxes are paid in full.

Senator Eck said she wanted the study to address the problem of large
developers leaving local governments holding obligations on SIDs.

Question was called on the motion. The motion carried unanimously.

FURTHER CONSIDERATION OF SB 304:

MOTION: Senator McCallum moved that SB 304 do not pass. He said
athletic clubs are areas which include minors and that i1f we do

have a quota system it ought to be somewhat respected. Senator
Hager agreed saying that "publically owned" could be construed to
mean a university or college campus. Senator Eck pointed out that
the application must be made by local government owning or operating
the facility and that would keep out the inappropriate applications.

Generally the committee felt the liberalized special permit system
and the catering provisions could handle those that needed this kind
of service. Senator Mazurek said that the sale would be taken from
a local business if this was allowed.

The question was called. With Senator Towe voting no; Senators Halli-
gan and Neuman excused, and all other Senators voting yes, the motion
carried. —

FURTHER CONSIDERATION OF SB 288: Mr. Lear was recognized to discuss
the material sent to the committee from the Department of Revenue
(Exhibit 4). Mr. Lear concluded form his own research that current
Montana practice is flawed per the U.S. Supreme Court decision. He
said the arguments made for Montana law and practice were written
into a dissenting opinion, but that it had only three signatures.

He concluded by saying, "There is no doubt in my mind that they would
declare Montana law unconstitutional."

The committee discussed other parallels, like incentive to gasohol,
contracting with Montana businesses etc. The committee also discus-
sed various ways of providing the same help to Alpha Industries and at
the same time avoiding a law suit.

Senator Towe instructed Mr. Groepper and Mr. Lear to investigate a
size distinction.

FURTHER CONSIDERATION OF SB 203: Senator Towe said that a compromise
was being worked out between the Department of Revenue and the bankers.
He asked for a motion to table SB 203.

MOTION: Senator Mazurek moved that SB 203 be tabled. With Senator
Hager voting no, and all other members present voting yes, the motion
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carried.

Senator Towe noted that gquestions from the committee on SB 330 would
be entertained in tomorrow's meeting. He adjourned the meeting at

10 am.
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Amendments to HB 140

1.

Title, line 7.

Following: "TAXES;"
Insert: "PROVIDING FOR PRORATION OF THE FEE IN LIEU OF TAX ON A

MOTOR HOME;"

Following: "AMENDING"
Strike: "SECTION"
Insert: "SECTIONS"
Following: "15-24-202,"
Insert: “AND 61-3-522,"

2. Page 2, line 18,

Following: 1line 17

Insert: "Section 2. Section 61-3-522, MCA, is amended to read:
""61-3-522. Sechedule of fees for motor homes. (1)

The owner of a motor home shall pay a fee based on the age
of the motor home according to the following schedule:

less than 2 vears 0ld...iveeeeeeeeeeeeeeccsscacannnns $200
2 years old and less than 3 years old.....cc.. ceesse. 180
3 years old and less than 4 years old..... ceeseeranes 145
4 years old and less than 5 years old...ceeieeeeeenas 100
5 years old and less than 6 years old....ccceevees 75
6 years old and less than 7 years 0ld....seeeececasscs 50
7 years old and less than 8 years old......... ceesnan 25
8 years old and older..... s e sesseassssessceacceesennna 15

(2) The age of a motor home is determined by
subtracting the manufacturer's designated model year from
the current calendar year.

(3) A motor home initially registered in Montana, at a
time other than that prescribed in 61-3-312, shall have the

fee in lieu of tax prorated according to the number of

months remaining in the vyear of 1initial registration.”"

-~ EXHIBIT 1 -- HB 140 -
February 15, 1985
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* governmental approval to build a factery

¢ 5“lt ought to be repealed,” said Democratic Gov. - °

S YI1OPQIDT (ra ct .
- TROr slarters, legislators voted to put every .

. Hal Price, Montana's
soft-spoken chief planning administrator, sat in his -

. BY JOHN DREYFUSS

Times Stait Wniter

ordimarily digmfied and

office flapping his arms.

it would be nice, he said, if he could get to the B
- moon that way. -
It would also be nice, Price added, if his state’s -

new Jand use law would work. but it stood as

much chance of working as he stood of flapping s -
_way o the moon.

<The year-old Montana Economic Land Develop-
nment Act (MELDA) s the nation's most radical
land use lemsiation. Unfortunately. it may aiso be
the nation's most confusing land use legisiation.
lis goal is clcar: Promote good land use by em-
ploying tax incontives.
Under the stll umimplemented law, if you re-

~model your home, your taxes drop for five years.

Promise to usc agricultural land for agrlculture.

and down zoom taxes as much as 20%. Get
on rec

reationat lan, ana fork over a penaity of up to

double your tax bill.

- "Garbage,” Hal Price calls it.

CIT OUGHT TO BE REPEALED'~Gov. Tom

but signed it.
Times pnolo

Judge opposed bili,
v

P e

et -

“in the words of Dan Obermeyer, president of the
Montana Assn. of Planners, "unclear procedutes ;

Tom Judao who_¢
eletENIA IO, it
Tconsiutional,” declared Dennis Burr, head of

Montana's property assessment division n the state
_ Department of Revenue. e

“The biggest tax break we've had in this statc in .
a lonz ume," said Tom Winsor, lobbyist for the -
Montana Chamber of Commerce.

"A damn good bill," said State Rep. Harrison
Fagg, which was an unsurprising remark.

MELDA is the brainchild of Harmson Fagg, a :
Billings architect and deveiover when ies not ?
busy being a Republican legistator. E

Fagg 1s a dynamo; a man who walks fast, talks _'
fast, acts fast and alwavs has goais—usuaily he's
heading for about six of them =.rauitaneousiv. .

MELDA is his statement. Scetng it work is his -
goal. He wrote its outline on an airplane between
Great Falls and Seattle. Then he promoted, shep- -

; herded and some say ramrodded his idea into law.

Wins Legislative Anpravst i

]
The bill waltzed through Montana's House of

Representatives to the tune of a 72-1 landsiide. The

state senate approved it by a heaithy 30-19 margin.
"The !ch'nurc didn't_kpow what thov were -

volinz on." Gov. Judse sud less than a wear after |

square inch of Montana into one or more of six ,
categorics: agricultural, recreational, rcsxdenual
commercial, industnial and open space.

So far, just taking that initial step has proved too

 much for Montana. And beyond that step is a long, ¢

steep path full of legal potholes, emotional road-‘ '
blocks and administrative hairpin turns.

MELDA's problems began, logically enough, at .t
the beginming. The law was badly written. Critics -
can point to contradictions, ill defined reguiatons, .
ambiguous charts, arbitrary tax assessments and,

and vague or confusing woraing."
All that becomes at least partially unne%tand-
able when one learns hew the law was put together.
Fagg took his outline of the bill--the cne he

. wrote while airborne—and refiped it. Then it was-

assigned to Roger Tippy., an intense, intclligent
Yale Law School graduate. Tippy is a staif attor-: "

* ney for Montana's legulatwe councu He has uran.- ’”
“ed lots of bills, . B . )

The year-oid act is
the nation's most radical

land use legislation
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EXHIBIT 2 —- HB 154
February 15, 1985
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The law's goal is

to promote good land use

by employing tax incentives

" The lawyer spent two frustrating weeks strug-

- gling to produce a rough draft of the bill from =~ "4

Fagg's notes. He gave up half way through the job.
1t couidn't be done right in time for submission to
the 1975 femslature, Tippy sad.

He tried to convince Fagg to delay the biil. But
the legislator's nature is not to delav. He took Tip-
py's work and his own version of the bill's second
half to Tom Keegan, another legisiauve councii
staff attorney.

[t was a hectic time around the capitol. Bill draf-
ters were swamped with work. Keegan was no ex-
ception. So for the most part he mst fimished Tip-
pv's work by adapuing Fage's words to hill-ariting
5[}'10 whnere necessary, ‘ﬁﬂ\}ﬂ.’]n said.

"I would characterize my participation more as
that of a mechanic than a draftsman,* saxi the at-
torney, who 1s a fnend und acdnurer of Faeg.

The prospective legislation then went to Mike
Matroif, a proofreader employed by the legislature,

"It came down n such an incoherent state that I
was assigned to try to jzet more coherent language
init, but later I was told that was not my job," Ma-
trofi said. "We proofed the final version and it
didn't make much sense at all."

Approval Came on Final Day

It pas.>ed a bleary house of representatives—the
next to last bill approved in a meeting which ran
from about 9 am. to th2 following 2 a.m. Approval
came on the final day of the legisiative session that
the house could transmut a bill to the senate.

"Many house members assumed the senate would
defeat the bill," Tippy said.

Many house members were dead wrong.

After the usual committee reviews and revisions.
(including a highly unausual number of amend-
ments—about 200, including 148 mostly minor

ones by one senator), the bil got senate approval”

and landed on the governor's desk.

Less than an hour belore time was to run out for
signing the il Judge put his name on MELDA,
thereoy giving Montana a law peppered with proo-
lems.

had it to do over agamn, [ would have vetoed
i hv‘ saxd recently.

Judge indicated he staned the bl beeause fe dud
not fully understund it ("We have ton ooany buls
and not enouen <taff to anavze ail of them™), be-
cause it had broad public support, tnd hecause 1t
had been so successulIn the legisiature.

Tos Angeles Times PART Vll

enl Dstate
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AUTHOR OF BiLL-Rep. Homson Fogg on

roof or his Billings offxce building.

- Times pnola

Montana's legislators wrote so many problems
into the books by passing MELDA for at least four
reasons: "

1—They didn't know what they were doing.

man.
3—The law’s goals had something for everyone.
4—MELDA had support from a kmg-sxzed bea

" full of strange bedfellows.

It is widely conceded that many lemisiators never . |
read the complicated MELDA before voting on i,
and even more of them iailed to understand it.

"That bill was one of those that went through
without anvbody knowmg what it was reailv
ahout,! sud Herb Huennexans, Democratic senator
anhd retired meteoroiomist from Billings.

“I'm not sure anyone understands it sud Eob
Urown. Republican senator and a rancher from
Whitefish,

I"ease Turn to Page 18, Col. L

2—Harrison Fagg is a relentlessly determined |
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MOMTANA’S MEW LAND USE LAW -

Continued from First Page

And Gov. Judge, who had said the legisiature passed
the bill without understanding it. added that “nobody
really kgew what it was going to do."

“oting a mystery into law becomes partially understan-
dable when one realizes the Montarla legisiature schedules
oniy 80 meeting days every other year. The last session
took 86 days and lawmakers voted on 1,238 bills. “Legisia--

. tors,” said Gov. Judge, "are overworked."

A second reason MELDA is law is that Harrison Fagg is
some kind of 20th century Don Quixote, except that occa-
sionally he beats the windmill.

* To knock over opponents of MELDA, Fagg employed a

tactic he excels at: salesmanship. q

*He put together a convineing glide show apout his biil
and flew his green and yceilow DBeecneratt Bonanza ail
over Montana flashing pictures on screens for anyone
‘who wouid watch.

- [ think 1t dud more to get the hill past the legislature
than anvthing eice,” Fagg said. And he is probably night.

The show emphasized the pesitive and 1gnored the ne-
gative. "There was just no reiationship between the bilf
and the slide show,"” said Al Thelan, city manager of Helc-

Thelan overstated the case. There was clear relation-
ship. But the show left out a lot.

Fagg narrated his slides with conviction and vigor. He
built enormous support for MELDA.

Suppiementing his words with photos of XMontana’s
magaificent landscape. charts, graphs and models made .
from Monovolv sets and cork. Fagg told Montanans that

‘MELDA would use tax incentives to: :
;» —Slop urpan sprawl.

* —=lI'oster redevelopment in cities.
. —Promote use of non-productive land.

. ~Save agricultural land from deveiopment.

, =—=Encourage home remodeiing.

" —-Increase local controi of property.
~—And more . . . much more.

, Among \IELDA'ﬁ innovative, controversial ref:ulahons

. —Homeowners get tax reductions for remodeing their

homes because remodelng improves neighborhooas. Tra-

ditionally. remodeling bringg a tax increase on grounas
that it raises a home's value.

' —Farmers and ranchers who promise to usa their tand

for agnricuiture—thereby guaranteeing 1t wiil not contri-

Joute 1o urban eprawl—get a 1ax cut,

—The same ranchers can furlher reguce their taxes by
permutting the public to ure there kind.
+ —Homeowners who use their Lind for nonresdential
nurpmes €2an pe required L0 nay \\'hON)lIlL’ 1axX penaties.

—wners af commercial property pay progressively
higher taxesaf they fuil to remouet structures that are

more than 1) vears ok,

S "You've gol something that sounds hke Ged, country,
mother and flaz” sad Gov. Judze. "You've got a wnoie
lot of orcamizations that support 1t

An unirely coalition of oreanzationg stooa hehind the
hill; 3 coanlion wnnse memoers are o1Len di ouus o ot
issucs.

Roger Tippy

" there's something basically wrong with our attitudes.

- fromit."

" how the Jaw would work as it 1s written.

» fair chance, it should be amended.

Hcl Pnce

Times photos

Tonon Donohoe

Among active supporters, businessmen were (the Mon-
tana Chamber of Commerce), environmentalists (the citis;
zens' Environmental Information Center), farmers (the'
Montana Farm Burcau Federation) and ranchers (the
Montana Stockgrowers Assn.) k4

Legislators and the governor were under pressure from-
those and other groups. MELDA became law.

Since then, farm bureau and stockgrowers association
support has cooled a lot. Strong opposttion has deveioped.
from the Montana Assn. of Counties, and the state's de-
partments of revenue and planning. The Montana Assn. of,
Realtors does not like the law, and the president of the
Montana Assessors Assn. labeled it "a screwy cear” \

MELDA’s strongest supporting organization is the Mon-'
tana Chamber of Commerce. followed Ly the Environe
mental Information Center. Other groups have :1" plad 2
wait-and-see posture. ’

Almost everyone seems to think massive work must
done on MELDA if it is to be saved. Many oppose saivation.

Of five independent experts in the field of land use. tax-’
ation, or both, four found more wrong than right with the
law.

Bill Prc=s California's planning director: ®I can't be‘xeve
it. I've never read a worse piece of legisiation."

Don Hagman, UCLA law scheol professor and one of
the nation's leading experts on the relationshin between
taxation and land use: "It's going to be an camunisirauve
nightmare." - £l

Michael Mitehell, head of planning for Daniel. Mana,
Johnson & Mendennail, an international piannng, ar-
chitecture and engineering firm, saw more good than bad
in MELDA: "It has flaws, but if it goes down the drain

—

e

Don McAllister, environmental planning professor: ét
UCLA: "Overall, I don't like the law because we can't esti-
mate in advance the land use pauems Lmt wiil res\ut

Carlyle Hall, staff attorney for the Los Angeles- Dascd
Center for Law in the Pubiic Interest, and an expert in
land use htigation: "I felt I didn't reaily have the compleua
law. I couldn't figure out how It works." 3

Hall has lots of company. Almost no one clairs to kr.ow

MELDA's supporters think that 1o give the legisiation a

“The concent 15 workable,” =ud Tortan Cononoe, \rurf
member of the Envirenmental {nformation Center, 'btut
the taw must be suostantially amenaed. There are contra-
dictions, but 1 don't think the law 13 totaily m\\oruo.e
because of them ™

MELDA's opponents think the law should be scrapped.

"Peopie invotved with admimistenng tms faw are nold--
ing back and praving to God that 1t will be reneaiea,” caid
Lob Hotfinan, president of the Montana Assessors Assn, '

3o from either noint of view—inat of suproorter or tnat
of opronent—M{ELDA cannot work as it now stanus, The
cuesuan Montana's (e2sialors must [uce wnen iney meet
HeXL 5 edr 13 whether o save 1k of Lo seuitie it . '




K F'or zoned cities, Montana's Economic Land Develop-

“ment Act (MELDA) was supposed to take effect the first

day of this year. Or was 1t?

" The ycar-old Jand use law—the nation's most radical—
jves cities two years from last New Year's Day to divide

their land into six cutegories: residential, industrial, com-

mercxal open space, recreational and agricultural. -

.~ But there 15 a proviso.

" Cities have until 1978 1o classify land “unless the exist-
#ng classification system conforms to the provisions of this
act.”

Apparently that means the two.vear grace period does
not apply if city zoning classifications can be Tlopped over
into MELDA's six categories.

, But MELDA doesn't say who is to rlecide if existing eity
zonmng arcas conform (o the new law's designated land
use areas.

And if somchow a city decides it has established such
conformity, there 1s no way it can tell from MELDA
Shen to begin implementing the new law.

,\ If conformuty cannot be established, the city council is
‘required to make "a complete inventory of the land and
its usage . , . including fand types based on federal stan-
darus.”

Nowhere does MELDA define "federal standards.” and

Counﬂecs Problems Diague New Law

to value of both land and improvements."

. definition of

there are lots of them that pertain to land types, accord-
ing to Dan Obermeyer, president of the Montana Assn. of
Planners.

Obermeyver also oberved that "the single word *value' is
apparcntly used in the law to mean taxable value, as-
sessed value, appraised value and market vaiue. In some
places the word refers to vaiue of land only, and in 0 hers

i

How careiessly MELDA is written becomes apparent on
ils first page, where Montana's economic probiems are cit-
ed as causing "cutbacks in our state's growth ana currcnl-
ly lack to proper develcpment." . v

That nonsense—which is now luw—appeared 'in !hc
bill's introductory draft and remained uncorrected
through five rewrites.

Don Hagman, UCLA law professor and an expert in the
relationstun between land use and taxation, called the law
"untidy," *fascinating from an acadermuc point of view,"
and "terribly, ternbly complicated.”

One of several "bugs" Hagman cited was that the law's
f "construction pcnoa" dxd not limut the length
of that period.

The fact is important because of sections in the law like

- the one requiring that "the construction cost and land cost

Please Turn to Page 20, Col. 1

LAW'S ENIGMA

Continued from t&th Page

of any commercial deveiopment within a classified com-
mercial or resiaential area snall not be taxed for its con-
struction period." ’

A builder could theorctically continue the tax free
construction period of a deveiopment {orever, even whiie |
simuitancously using it to make money. j

Those are just a few exampies of almost countless prob- !
lems plaguing the law that supporters and critics aiike |
*¢ite as the nation's most imaginative and far-reaching te- |
gal cifort to achieve gocd land use through tax incentives. |

MELDA'S supnorters focus on the law's potental for
doing weil by doing good.

"It won't be repeaied. not when the word gets out." said -
Barbara Kennedy, planner for two counties, a city and a [~
town in Montana.

"It gives a person the opnortumtv to do what he wants
to do and it improves the town. It wili lead to much more
orderly development,” she said.

Local control—~giving a person the opportunity to do
what he wants to do—is one of MELDA's intents.

But there 1s a great deal of state government regulation
wrnitten into the law,

Ironicaiiv, that 1s part of its problem. Bureaucrats in
state government are fiercely critical of MELDA because
they fear probiems writlen into the law, they think it wiil-
cut tax revenue in rural counties and they worry about
whether their county assessors have what it lakes o
make MELDA work,

ssessors m Montana are clected, but they work for the
state's Denartment of Revenue. Une agmimstrator in that
department evalualed assessors' quaiitications in a sen-
tence: “The neonie wno work [or us 1n the counuies are
not very damn snarp.”

"As the law sits nignt now. nlanners don't hike 1t,” caid
planning assoctation Presiient Obermever. “Given a4
cnnice homcen whals on the oooks ana nothing, tney'll 14
Lake nothing ‘
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DEPARTMENT OF REVENUE

TED SCHWINDEN, GOVERNOR MITCHELL BUILDING

| =—— STATE_ OF MONIANA

HELENA, MONTANA 59620

MEMORANDUM

TO: Jim F. Lear, Staff Attorney
Legislative Council

FROM:/Mé“éichael G. CGarrity, Tax Counsel
: Legal Bureau

DATE: February 13, 1985

SUBJECT: Senate Bill {288

A RILL FOR AN ACT ENTITLED: "AN ACT REMOVING THE REQUIREMENT
THAT THBE STATE MARKUP ON I.IQUORP MANUFACTURED, DISTILLED, PRECTI-
FIED, BROTTIL.ED, OR PROCESSED IN MOMTANA RE 10% LESS THWAN THE MARK-
UP ON THE PRODUCTS OF CUT-OF-STATE MANUFACTUPERS, DISTILIFRS,
RPECTIFIERS, AND PROCESSCRS; REPEALING SECTION 16€-2-2C2, MCA; AND
PRCVIDING AN EFFECTIVE DATE."

In accordance with the request of Senator Towe, Chairman of the
Senate Taxation Committee, attached please find:

1. A copy of the United States Supreme Court Opinion in
Bacchus Imports, Ltd. v. Herbert H. Diaz, Director of
Taxation of State of Hawaii, Docket No. 82-1565; and

2. A copy of the memorandum prepared for the Department by
wWilliam David Dexter, Special Assistant Attorney General
for the State of KHawaii, who was retained by the Depart-
ment as a Consultant regarding the constitutionality of
§ 16-2-202, MCA,

MGG/ilb
Attachments

EXHIBIT 4 -- SB 288
February 15, 1985

AN EQUAL OPPORTUNITY EMPLOYER



MEMORANDUM

From: William David Dexter
To: Ellen Feaver, Director, Montana Department of Revenue
Michael G. Garrity, Counsel, Montana Department of Revenue

IN Re: Constitutiional Considerations Involved in a State's
Promotion of Local Industry.
h'At least four interrelated constitutional conSiderations
(abseht:Congresional action) are involved when a State wishes to
designha plan to promote local business:

1. The first 1s the ability of the States to classify for

o

the purpose of requlation or taxation. In the context of the

-p{power of a leglslature to classify for the purpose of taxation,
tthe Supreme court has repeatedly held that this power can be
nexerc1sed if any conc1evab1e fact can remove the classification
from heing simply capricious and arbitrary. See, for example,

Bell's Gap Railroad v. Pennsylvania, 134 U.S. 232 (1890) where

the Supreme»Court upheld the power of the state to legislate so
:as to 1ncrease the industries of the state, develop its resources
and add to its wealth and prosperity (Id. at 528). Cf. Madden v

Kentucky, 309 U.S. 83 (1940); Allied Storage of Ohio v. Bowers,

358 U.S. 522 (1959). In Great Atlantic & Pacific Tea Co. v.
’Grosjean, 301 U.S. 412, 419-424 (1837) the Supreme Court further
held, in upholding a graduated chain store tax based on the total
nuhberrof stores everywhere (instate and out-of-state), that it
was constitutional for the states to discriminate between classes
to equalize economic advantages, vis a vis their tax structure.

2. The second constitutional consideration, tangent to the



g

e ~—

classification question, is that the states are free to grant

subsidies to promote local industry. Parker v. Brown, 317 U.S.

341 (1943).

3. The third consideration is the ability of the states to

become market participants with a freedom of action analogous to

anyone in a private business. Hughes v. alexandria Scrap Corp. ,

426 U.S. 794’(1976); Reeves, Inc. v. Stake, 447 U.S. 429 (1980);

White v. Massachusetts Counsel of Constr. Employers, _ U.S._ ,

103 s.Ct. 1042 (1983).
4. The fourth constitutional consideration is the principle

that a state cannot discriminate against interstate or foreign

commerce. The Supreme Court has struck down many regulatory or

taxing structures on the basis that they prevented the free flow
of commerce which was intended to be free from interference by

the states. Boston Stock Exchange v. State Tax comm'n, 429 U.S.

318 (1977) and cases cited therein.
The foregoing constitutional considerations are in conflict.

In order to resolve this fact, the Supreme Court has talked

'repéatedly about balancing the legimate interests of the states

in promoting local industry and the effect of any such promotion

on interstate commmerce. They have futher indicated that these

conflicting considerations must be reconciled on a case by case
basis, although in some discrimination cases, they have applied
What haé been referred to by the Court as the per se rule.

Based on the foregoing, it is difficult to determine exactly
what the Supreme Court would do with any case which has the
efféct of discriminating against those engaged in interstate

commmerce as compared to those engaged in a local business.



Nevertheless there are certain guiding prinicples that are of
assistance:

1. The states have a legimate constitutional right to
promote local industry. Thus, the mere fact thét a tax or
regulatory measure is specifically designed to promote local
business provides no constitutional basis for its invalidity.

2. A reasonable classification based on the size of the
business has been recognized as constitutional. See great
Atlantic, supra.

3. States are permitted to grant subsidies to promote local
business.

4, If a state enters the market place and garries on a
propietary function, the normal Commerce Clause restrictions do
not apply.

3,'15 application of the foregoing principles, any direct
réference to or direct impact on interstate commerce should be
avoided.

Bearing in mind the fact that a question of discrimination
againstbinterstate commerce is pragmatic and depends soley what
comparatives are employed, it is essential that any proposal be
directed to serve some other purpose, if possible, than simple to
prbmote a local business. For, viewed in a broad prospective, any
incentive to promote a local business, has the potential of
discriminating against interstate or out-of-state competing
activies.

Thank you both very much for your kindness. If you desire, I

would be pleased to expand on the foregoing and give my opinion



as to the validity of any specific proposals.

November 19, 1984

wWil¥i Davi

d Dexter



L L !
(Slip Opinion) ‘ ‘

NOTE: Where it is feasible, a syllabus (headnote) will be relcased, as is
being don2 in connretion with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been pre-

ared by the Reporter of Decisions for the convenience of the reader. See
f/ni{eri States v. Detroit Lumber Co., 200 U. S. 321, 337. '

SUPREME COURT OF THE UNITED STATES
Syllabus

BACCHUS IMPORTS, LTD., ET AL. v. DIAS, DIRECTOR
OF TAXATION OF HAWAII

APPEAL FROM THE SUPREME COURT OF HAWAII
No. 82-1565. Argued January 11, 1984—Decided June 29, 1984

Hawaii imposes a 20% excise tax on sales of liquor at wholesale. But to
encourage the development of the Hawaiian liquor industry, okolehao, a
brandy distilled from the root of an indigenous shrub of Hawaii, and fruit
wine manufactured in the State are exempted from the tax. Appellant
liquor wholesalers, who sell to retailers at the wholesale price plus the
tax, brought an acticn in the Hawaii Tax Appeal Court seeking a refund
of taxes paid under protest and alleging that the tax is unconstitutional
because it violates, 7nter alia, the Commerce Clause. The court re-
jected this constitutional claim, and the Hawaii Supreme Court affirmed,
holding that the tax-did not illegally discriminate against interstate com-
merce because the incidence of the tax is on the wholesalers and the ulti-
mate burden is borne by consumers in Hawaii.

Held:

1. Appellants have standing to challenge the tax in this Court. Al-
though they may pass the tax on to their customers, they are liable for it
and must return it to the State whether or not their customers pay their
bills. Morecover, even if the tax is passed on, it increases the price as
compared to the exempted beverages, and appcllants are entitled to liti-
gate whether the tax has had an adverse competitive impact on their
business. I'p. 3--4.

2. The tax exemption for okolehao and fruit wine violates the Com-
merce Clause, because it has both the purpose and effect of discriminat-
ing in favor of local products. Pp. 4-10.

(a) Neither the fact that sales of the exempted beverages constitute
only a small part of the total liquor sales in Hawaii nor the fact that the
exempted beverages do not present a “competitive threat” to other li-
quors is dispositive of the question whether competition exists between
the exempt beverages and foreign beverages but only goes to the extent

1
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STANDING COMMITTEE REPORT

¥Feoruary 15, 1985
! MR. PRESIDENT
. - Paxation
N4 IR o TN T oTeTa 112 411 4 (=T K o] s DA T S PO PP PPP .
having had under consideration...............cccoooviiiiiiiiiiie e, uBm ....................................... NoBa“ ........
firat . wialite
reading copy ( )
color

BEER AuD WI4E LICEUSE POR PUBLICLY OWHED ATHLETIC FPACILITY

Respectfully report as follows: That........ccooceiiiiiiinniane 5&3&&&5113. ......... e e N 039% .....
BRLERE

DO NOT PASS

Seaator Thomas E. Towe, Chairman.



STANDING COMMITTEE REPORT

Fabruary 15, 1985
MR. PRESIDENT
. Tazation

N IR T [ el o1 ¢4 Ta s Th A =T o T o I PP PPR RPN

. . Sspate Joint Resolatioa 14
e F VT aTo M E-To WU aTe =T deTol o T Te [- T 14 To Lo VN TSN No..oooooiiiiis

£irat . wnite
reading copy { - )
color

JOId® BES0LUTION FOR REVIDW OF TAX SALS PROCLDURES

g s & o ¥ . - E]
Respectfully report as follows: That denate Joinc Reaclution i3

ba amendad as foilows:

1. Title, ilines 5 and S.

Poilowings “HOATARA® on ilna 5

Strike: “REQUESTIHZG AL IYWTERIM STUDY"

Inserts ®ASSIGHING TUE REVINUE (VESRSIGHT COMRITTEL"

2 Page 2, ilone 1.
Poilowiang: “tuat®
3traxe: %un appropriate iunteris®
Insert: “the revenue ovaraight®

Al aAS HABNDEL

DO PASS
Dt aasiad]

Sanator Yhomas K. Kowa, Chairman.



STANDING COMMITTEE REPORT

.................. Pabruary 13, 1093
MR. PRESIDENT
We, your COmmittee ON...coooiiiiiiiiiiii e ?Wtian ....................................................................
having had under consideration..................c..ocivieinn, Hﬂﬁ&éﬁln ......................................... No..... 14& .....
third reading copy ( Eliﬁ____ )

color

PHROBATION QF TAXES OH MHOBILE HGMES ABSLSESED AFTER JECONHD PARYAEXRT OATH.

Respectfully report as follows: That.........c.coceiceiveiinld A B i NO. M8V

BE CONCURRIDD I

. Chairman.
SanatoXr Shoaan . Towa,



ROLL CALL VOTE

SENATE TAXATION COMMITTEL

49 th Legislative Session --

Motion:

éi’ me /lp'é"«/)\

pDate “‘1},,(;, ULy /{'5 . LP5
7 7 -

1985

Room 413-415

.,

£

. v Heaer #5140
&

Name

Yes

o

Excused

Senator

Senator

Senator

Goodgover

Senator

Hager

Senator

Halligan

Senator

Hirsch

sSenator

Lybeck

Senator

Mazurek

Senator

McCallum

L

Senator

Jeuman

Senator

Severson

Senator

Towe




STANDING COMMITTEE REPORT

Febraary 15, ' 85
} MR. PRESIDENT
We, your COmmittee ON...........evueureeeeeeeeas il ‘j” ax&titm ...................................................................
having had under consideration................coeevivoiiuini hoxzaeﬂili ........................................ Nols; ......
thaird reading copy | b 3'3____e )

color

{Zsnator soodover}

REPZAL UF THE MONTAIA CONOMIC L

Respectfully report as follows: Thatﬁa";"’f"seﬁi"z‘1 ....................................... No 134

RNOLTARK

Thowas L. Yowe, Chairman.



STANDING COMMITTEE REPORT

S Pevruary 15. 19. 83
MR. PRESIDENT
: Taxation
LA T oTeTa 010 1114 (== o1 W e U
_ s k 1
having had under consideration................c.cccoeiiiian... H ............. ”i}'l ........................................... No..... 7§ .......
tiixd reading copy { _b}j_li_ )

color

{Senacor Hager)

AUTHORIZE PAYHENT OF CUSTS RELATED T0 TAK AUTICIPATION HOTL3.

Respectfully report as follows: That...............coeveinnnl “ ;0“3@1:111 ........................................... No}’?“ .......
BE CORCURREL IN
BERKEs

Senator fhomag 2. Towae, Chairman.





