MINUTES OF THE MEETING
LOCAL GOVERNMENT COMMITTEE
MONTANA STATE SENATE

February 14, 1985

The twelfth meeting of the Local Government Committee was called
to order at 12:30 p.m. on February 14, 1985 by Chairman Dave
Fuller in Room 405 of the Capitol Building.

ROLL CALL: All members were present with the exception of
Senator Crippen, who was excused.

FURTHER CONSIDERATION OF SENATE BILIL 204: Karen Renne explained
the proposed amendments to the bill. Amendments three, four,

and six were previously adopted on February 12, 1985. Amendments
one and two would make the mill levy permissive. Amendment five
would make the voter requested mill levy last for one yvear.

Senator Mazurek stated his concern with going through the petition
process every year. Senators Harding and McCallum suggested having
it coincide with the general election. KXaren explained that general
election was already in the bill. She suggested changing the
amendment to read "for the two subsequent fiscal years"”.

ACTION TAKEN ON SENATE BILL 204: Senator Harding moved amendment
five be adopted as changed. The motion passed unanimously.

Senator Eck moved amendment one be adopted. The motion passed
unanimously.

Senator Mohar moved amendment two be adopted. The motion passed
unanimously.

Senator Harding moved the Committee recommend a DO PASS on SB 204
as amended. The motion passed with Senators Story, McCallum, and
Mohar voting no. Senators Regan and Crippen were not present for
the vote.

CONSIDERATION OF SENATE BILL 183: Senator Joe Mazurek, District

#23, 1s the sponsor of this bill. The bill was introduced to require
the remaining commissioners to fill a vacancy on the Board of County
Commissioners. Senator Mazurek distributed copies of a constitutional
statute and a copy of an early veterans preference decision (0'Sullivan’
regarding SB 183. These are attached as Exhibit A to these minutes.

PROPONENTS

Henry Loble, District Judge of the First Judicial District in
Helena, spoke in favor of the bill. His written testimony is
attached as Exhibit B to these minutes.

Gordon Morris, representing the Montana Association of Counties,
spoke in favor of the bill. His only concern is to appoint
someone in the same political party as the person leaving the
office. He is also concerned about the procedure to follow if
there is a deadlock.
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OPPONENTS
There were no opponents to SB 183.
Questions from the Committee were called for.

Senator Story suggested the bill be amended to read that the
person to be appointed be from the same political party as
the person leaving the office.

Senator Regan suggested that, in the case of a deadlock, the
remaining commissioners strike names from a list of five and
the person left would get the office.

Karen Renne will prepare the amendments.
The hearing was closed on SB 183.

CONSIDERATION OF SENATE BILL 265: Senator John Mohar, District

#1, is the sponsor of this bill. The bill was introduced at

the request of the Department of State Lands. The purpose of

the bill is to generally revise the law regarding leasing of
state-owned city and town lots and land valuable for commercial
development, to eliminate the requirement that city and town lots
and commercial lands be subject to sale, to clarify that commercial
property may be leased for the same period as city and town lots,
and to extend the maximum lease period from 25 to 40 years.

PROPONENTS

Dennis Hemmer, Commissioner of the Department of State Lands, spoke
in favor of the bill. His written testimony is attached as Exhibit
C to these minutes.

OPPONENTS

There were no opponents to SB 265.

Questions from the Committee were called for. There were no questions
from the Committee on SB 265.

The hearing was closed on SB 265.
ACTION TAKEN ON SENATE BILL 265: Senator McCallum moved that the

Committee recommend a DO PASS on SB 265. The motion passed
unanimously. '

CONSIDERATION OF SENATE BILL 278: Senator Paul Boylan, District
#39, 1s the sponsor of this bill. The bill was introduced to
authorize the city police to dispose of abandoned vehicles seized
on city streets.
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PROPONENTS

John Scully, representing the Sheriffs and Peace Officers
Association, spoke in favor of the bill. He said this bill would
authorize police instead of just county sheriff officers to handle
abandoned vehicles.

OPPONENTS

There were no opponents to SB 278.

Questions from the Committee were called for.

Senator Fuller expressed his concern that no representatives from
the police force were here to represent their opposition or support
of the bill.

The hearing was closed on SB 278.

ACTION TAKEN ON SENATE BILL 278: Senator Pinsoneault moved that

the Committee recommend a DO PASS on SB 278. The motion passed
unanimously.

CONSIDERATION OF SENATE BILL 260: Senator Kermit Daniels, District
#25, is the sponsor of this bill. The bill was introduced to change
from mandatory to optional the grant of longevity payments to
undersheriffs and deputies, to provide that the compensation of
undersheriffs and deputies may not exceed that of the sheriff or
applicable percentages when base salaries and longevity are considered,
and to grandfather the salaries of persons presently receiving

more compensation than that allowed by this act.

PROPONENTS

Gordon Morris, representing the Montana Association of Counties,
spoke in favor of the bill. He said the current longevity provision
allows undersheriffs and deputies salaries to surpass those of
sheriffs.

Howard Schwartz, representing Missoula County, spoke in favor of
the bill. He said longevity pay costs sheriff departments an
extreme amount of money.

Tom Beck, President of the Montana Association of Counties, spoke
in favor of the bill. He said this needs to go back under the
authority of counties to insure that the sheriff remains the top
paid elected county official.

OPPONENTS

Nadiean Jensen, representing AFSCME and the Montana State AFL-CIO,
spoke in opposition to the bill. Her written testimony is attached
as Exhibit D to these minutes.
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John Scully, representing the Sheriffs and Peace Officers
Association, spoke in opposition to the bill. This bill would
mean no matter how long a deputy has served or how well trained
they are, they will never make more than an elected official.
It will cost more money because seven to ten thousand dollars
will be spent training new deputies when older officers choose
not to remain on the force.

Questions from the Committee were called for.

Senator Fuller asked Mr. Morris if he agreed that the figure
of seven to ten thousand dollars to train a deputy was correct.
Mr. Morris agreed that it was.

Senator Harding asked Mr. Morris if he thought collective
bargaining agreements would be affected. Mr. Morris said
more and more counties are organizing and he thinks this
should become a local issue.

Senator Eck asked if sheriffs receive longevity pay. Mr.
Scully said they do not receive longevity pay specifically,
but do receive extra pay on top of their base salaries.

The hearing was closed on SB 260.

CONSIDERATION OF SENATE BILL 266: Senator Mike Halligan,
District #29, is the sponsor of this bill. The bill was
introduced to allow for the adjustment of boundaries of rural
fire districts at the hearing on the petition to create such

a district, and requiring such adjustments to be made in response
to written requests received prior to the hearing.

PROPONENTS

Howard Schwartz, representing Missoula County, stated his
support of the bill.

Lyle Nagel, representing the Montana State Voluntary Firemen's
Association, stated his support of the bill.

OPPONENTS
There were no opponents to SB 266.
Questions from the Committee were called for.

Senator Story asked that an amendment be prepared to clarify
that the "land owner" would petition to be in or out of a
district.

Senator Regan asked what would happen when an established rural
fire district meets the city boundaries. Mr. Nagel said that
once a district has been established for ten years, the city
cannot annex it.
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The hearing was closed on SB 266.
FURTHER CONSIDERATION OF SENATE BILL 241: Karen Renne prepared

a memo regarding SB 241. The memo is attached as Exhibit E to
these minutes.

Further action was deferred on SB 241 until the proposed amendments
can be researched by Karen. The proposed amendments are attached
as Exhibit F to these minutes.

FURTHER CONSIDERATION OF SENATE BILLS 25 AND 142: Karen Renne
explained the proposed amendments to Senate Bills 25 and 142.
They are attached as Exhibit G to these minutes.

Senator Mohar moved the Committee adopt the amendments to SB 25.
The motion passed unanimously.

Senator Mohar moved the Committee adopt the amendments to SB 142.

Senator McCallum made a substitute motion that SB 142 DO NOT PASS.
The substitute motion failed with Senators McCallum, Hirsch, and
Story voting yes and Senators Fuller, Harding, Eck, Regan,
Pinsoneault, and Mohar voting no.

Senator Mohar's original motion passed with Senator McCallum
voting no.

Senator Eck moved that SB 142 be amended to have an effective
date of July 1, 1985, which is the same effective date as SB 25
has. The motion passed unanimously.

Senator Mohar moved the Committee recommend a DO PASS on SB 142,
as amended. The motion passed with Senators Hirsch, McCallum,
Story, and Regan voting no and Senators Fuller, Harding, Eck.,
Pinsoneault, and Mohar voting yes.

There was a great deal of discussion as to whether an appropriations
bill was necessary for SB 25. Senator Mohar suggested the

Committee hold the Standing Committee Report on SB 142 until

this matter could be clarified.

ACTION TAKEN ON SENATE BILL 244: Senator McCallum moved the
Committee recommend a DO PASS on SB 244. The motion passed
unanimously.

Gordon Morris, representing the Montana Association of Counties,
and Dave Cole, representing the Department of Commerce, requested
the Committee sponsor proposed legislation authorizing counties
to furnish assistance in the rehabilitation of private dwellings.
Karen Renne will prepare a Committee bill for the Committee to
consider.
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The meeting adjourned at 2:20 p.m.

g'w‘\’gﬂ'u,o.

Senator Dave ler, Chairman
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Banate Bill 62

. Page X, lins 13,

Srrize: saction Z in irs entirsty

ingeres “Gaetion 1. Zection 19-%2-104 iz smendad to read:
P25-3-184. Definitionz. Unless the coatext requires

stherwise, the Inllowing definitions apply ia this

chaptar:

{1} ~administrater® smeans the publie smplovees'
retirement divislien ©of the department of administration.

{3} “Bass zelsry” means the zuw of the monthly
componsationsy foy eachk xonth in & given calendar vear

{3 *Aarrd® nmeang the retirespmeat board deseribed §
i~15-100%,

{41 TCredited szrvice™ wmeans the aggregate of a
memberic prisry service and semberghip sefwice.

{&} “Dependent child® mwans a child of a duceased
moabat

{z) whe is anmarried znd under 18 vests of agep or

{b) who is unmarried, under 24 vears of age, and
atiending an aocrsdited postsncomdary sducational
institotion as a full~time atydeatr i anticipation of
recniving a sertificate ov degree.

{61 TEmployer®™ means any olty which participated
in & prior plas or which slects oy ls yamirsd o join this
slan ander 19-%-107.

{7} ‘“sEpplover asuuliiy” weans southly payments for
1ite derived fromz emplover and state cortributions,

{8) “Final average salary™ means the aonithly
cospensation of & sember, averaged over ths last 36 wonths
of him active ssrvice or, in tha event he haa not beans a
mezber that long, aover the period =f his mssberabip,

{3) “Fund* =msans the persion trugs fund Lin  the
Lreasary aystem dexignstad Jor the ase of the Dian.

{16} "Mandatory ratiremsntr date* means the firae
day of the mosth coincidipg with or ismedisvely
following, i1 none Soincides, the date on which 3 nember
attaing ags 65,

{11} "Hember® ameans a porsen whas is awploved by an
axpiayer as & police ofiflcer or who ig sntitled 4o a
retiremant aliewaaea by virege of his service to an
afnpiover ag & police wfficer.

i{1d) "Hembey ooncributions® mesns the total «f the
deduciionz from the oompanaation of a member, aither
sade duving 4 paricd Oof active msaberzhip hereundor or made
under i pricr plan and transferrad vo this plas, standing is
ilz credlit, togethrr with the luterest therren,

{i3} “Mumber's asnnuity” means ponthly payvsents  {or
iz dsrived Irem member sontribetiocns.

{14} “Hexbarzhip service” mesans a paricd of employment
with ap employver ooeurring after Juae 30, 1977, during
which the withholdings reguived by zhis chapter Have
bees made from & mesder's monthly compsnsation and creadited
t5  hiz member contributicons asccount,  Pro rata cradic
shall be grasnied Zor osploment on a part-sise baszis ar

CONTINUED

-
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for apployment over a periosd of less thaz a2 coaplete fiscal

{1%) "Hinimum rstirowmast Jate™ or “normal
reciroment date® weans the first day of the menth
coinciding with or imsadiately following, if aone
aoincides, the gat2 on which & membar becomes boih
age 50 or older and completes 20 or more yoars of craditad
mervica,

{18} "Roanthly compensgation® neans the wage, exaluding
oyartima, holidar pavasnts, anilt diffarential
pasmants, compessstion wime payments, and pavwents in
lien oY sick isave and annnal leave, & membuer recaives
%8 an  sotive police officer. ,

{17} Any reierence to “menicipriity™, “eizyY, or
frown” ipeludss these iariszdiections which, prioy to the
affsciive dats of a county-muviecipsi sonsolidation,
ware jacarporated suericipaiities, sebmeguent disgriots
arearwd  {or urban low snforconsnt sarvices, or the entlre
aoenty  included in  the county-punicipsl conaciidation.

{18} "Plan® msans the wunicipsl police officers’
ratiresent system oyeated hy this tﬁ&?tﬁ”

{18} "Police oificar”® means 2 iaw onforcsmene officer
omplovad by  an  aaployer,

§28) *Prier plan” ssans the lcosgal police reserve or
reavirement fund of a oty which elects to join the plan
undar 1§-3-187 or the stotewide oolice reserve fund
administered by the department of sdministration in
accordanos with Chagtﬁr 3}5, Laws «f 1874,

{21} "2rior mervice” maans a peviod of amﬁlo~naﬁr an a
pukioe efficer for which crodit was granted s & mesbhsy
undsy a prior plas and haz besa transfereed o this plan,

{22} "Retiresent alliowance” means the amplovey annuisy
pluz the msmbor's annuity.

{23) *Retirexent date™ mouns the date on which the
Iivat payment of the retiresent, disablliry, or surviver
besaliss of & membay or 3 beneficiary iz payable,

{24) *Surviving spouse® means the spouss marvied to a
sgaber at the tims of the mosbar's death.

(25} "PTotally snd parmanentlv disabled” means that the
board, upon cercifizsation by a licensed and practicing
phvsician, haz dstermined thst a mersber's dizability iz of
zuch 2 nature &8 o permanently impair his ability o
discharga his norasl duties az a police officar.®

Jecrion I. GSomtion 1%~9-105 iz amoended o read:

15-9-10%., ‘fTravgfer of assetrs and liapilitien sSwaw
srtar-piane. (i} ALl Zunds - and ckligations ¢anatitnting
the asgata and Lliabilities af prior vians regardless
0wt their form o whoe aclds  them, <hall ﬁa transfarred
to the aconunt provided foy in 1%-9-501. Phe board zhall
ascertain ths apounts o he apportionad o aach acoouant

........... ORTINDED. ...
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reasureyr shall fransifevr

on April 19, 12377, anugd the state T
Lo the ropriate zecousta op July 1, 1977,

sach saaunta

{1} ¥hen a city eloctr o join the plan gnder 19~§«}§7€13,
the irustees or gther administrative head of the ilcocal
ratzrﬁaah uoil ag of *h& sifesrive date of the sleation
ahall cartifyv the Drov srrion, i1 any, of the ratirement lund
that ‘Hﬁrﬁﬂﬂnﬁi the u~cama?1tﬁd coptributions aof the active

pembers and the reisfive thares ol the members 33 bf taag
i“é. %aﬂh shzres wuat Lo charged to the esployer and
creditrg ro tam respactive individuel sossuetg of the

membars 1a the Slun ADG AGMIBAISCOTSG &8 if Lhe contribuiions
had peen made during mesbersRin in the mlan. Aav excess of
Zpplayer oredits over CRarges under tRiz Seotioh @il be
nriset, With ANLOrDdr, aAgain3t soturs Taguired smplovar
3eatr:bu*isaa. oY 2 period ni 18 vaars or lesn aw
*@taxminwd hy the saminisiraror,

3} when 3 citv is reguired to join the phan under
,9*§»Lﬁ?§;§, the poard shall transfer to the a0¢ oUnE
provided tor im 19-9-501 ALl accumuisted dedpecions paid
;gt@ e gabx;g SEploveas yotirement ayotes MoiRCLdOnt with
»ach aecpruiated deductious by toe atare of Rentana or AR
Sliv, ATy A¥cess Of emplaver charqges ovey credits gnder
his TuDLeLTion 15 DAy éb;a bv the state awditor fres Lne ;

or

a:emzum tax on mo wehicle property and wawuaif* i G ans
¥3J.§»¢>~ s.‘””'? *
Geeeion 3. Ssotion 19-8-107 is amendsd ¢o resd:

13+9~i07. Zlsarten-ta-sois P2 fti&iﬁ&tiﬂ& in plan -~
traaster-af-ansovs. (1)} Cities gpevating a BoLice rutiremant
ﬁggd upder Title 1%, chaprer 12 @*ﬁ&?**t&$n~*ﬁkﬁsa
ﬁa&tﬁsaxagvﬁa‘#aanataﬁuw%éa~ga&x&mwfaaagva*ﬁsfé

aéﬁtﬂ issegad-hy~~the-deparenant-af~aduinistration-4n
a&eoréaaea«wét&~eha§tazmé353—&ﬁ$s~6f~%9¥§7~»as*$€~§69a~3S7
122%y may 2izet ty doia the 2les by passing an
ordinancs stating the alection and the consent &f thw aity
t2 ke houpnd by the provisions oK this <shapter. Ypas the
snaeioent of sach an ordirs ance, the provisions oI this
shapter Leoome abplicabkles o the fity. Aay o
aracting such sk ordinance shall read a certified copy
tharos? o the boavrd and siall, 28 soon &% poscible
vasrasfver, &a?ﬁﬁit’#ith the board all canh and securizizs
heeld by 1t in fte loczl priics rozerve of Teiil:gent
The walue of whe securiciex shall Le determined by iLhe
board.,

42} meihimrvysbasgmsp~athepeadnizivtratiya~hearg-af-sha
E2Eoi-AYRL4B-A G-~ E-mpRe~~niieSeiVvar-~datenr-si-hg-rreetian
shaii-coriifiy-the~praperbiany-iti-anryy-ef-~che~fands-af-shs
Fyeten-char-sopragenty-she-geennpinted-cont ribussone ~ews
tRy-mapgidavmpombars—eafteveha~paisbive~shseog~ué-2he
nouberygt-oi-apat~detec~dueh-~ehares~sarii-Ba~-sharged-~2e
ﬁhﬁ*@@Q@iﬁf&f‘~ﬁﬁé““ﬂ£$ﬁ%%ﬂﬁ“*ﬁﬁ*‘%h&**fﬁﬁ?ﬂ%&i@?iﬁngn
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dndiviénat--apesunis~vademsher~manhors-—tp-iin-pian-ang
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arcgitg-—nrer—-~shargra~~undar-+biige-ggsbisnm~gildo~iva
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esneributiong~mi@re—gec-napiod-~datorntead-~by--ehig
rdminietraterrefnv~suenag-pd-rppioves-chargas-avar-eredsits
uBder-2ais-segtion~are-pavabla-by-tha-onpioregy-weed
intavesey-for -a«g@r&eévaé-wiaﬂv»ars»ﬁrw&eqs~aa~dée sEmtned-e
she-ndusatseracerey (2} A oily other than & first— or
=seond-clage ¢ity that hag nor 28t 2Diianea A spmal H@l*cn
rﬂtlr&aant -upd undar Ticie i9, caaprar 19 hv Juae 13. 1955,

st "’ﬂiﬁ a0l %xtl”i"!é‘tﬁ in thn Ji&.ﬂ (‘{*’Mﬁ‘?f’:lﬁg iy &3& SiEe

LIAR JanRary 1, 13986,

13} A poiica sotiicer hired before Julv 1, 198%, and emploved
on oJduky 1, *ﬁﬁﬁt oy A oity "mnuxfﬂw L0 _30dn che nlsy under

mua*n“*in Ay Tera Ih RATOOTARLD 1 the nnbliﬁ
caglovses ' retirement sogtsm Ly *i;;ra A writien clection of
tnrAant wxrn zhm board Gelora Januar i, 1386, Police o

Giiicers dired on of 2LEOr Julv 1, 13&5 are vaquired Lo

.o P $ - %
nin fne gia:s,'

Ranunbsr

AND AS AMENDED

L0 HOT PASS

el

apbaeguent sectionz

Sanator Dave Fuller, Chairman
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color

COUHNTY PARKS - FCHDING WITH OTHRR COUNTY RECREATIONAL
FACILITIES '

SEIATE BILL 204

Respectfully report @ FOHOWS: That. . ..o e e e ettt et st et et eas e e et e eaue et enernaraaneensstaaneninnes No....o.0. 0.

iz amanded as follows:

10 ?itl& # lm& 3 »
Following: “FACILITIEZS®
Strike: *HusT*
Ingert: "HAY™

2. Page 1, lines 17 and 18.
Yollowing: line 16
Stxikes 1line 17 in its entirsty through "the” in line 18
Insert: YPha

3. Page i, line 25,
Following: “parks®
Inssrt: %, cultural facilities,”

4. Pave 2, line 20.
Pollowing: “commiasfioners®
Strike: “may™
Insexrt: “asaall®

5. Page 2, line 21.
Following: “gax”
Iassaert: "for the 2 subseqguent fiacal years,”

6. Paga 3, line 1ll.
Following: “civic canterx,”
Ingaxt: “cultural facility,”

AND AS AHEHDLD
~RO.RASS

R it

e 3mtcr . m . mllar ....................................

Chairman.
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color
REVISES LAW ARLATING TO LEASING OF CERTAIN STATE~OWYED LAND
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DO PASS
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MR. PRESIDENT
We, your committee Onmaovmmw ...............................................................................
having had under consideration........Wﬁg..gg.zfp .............................................................. No:'&'?8 ......
FIRST reading copy | ﬁxﬁ )
color
CIZY POLICE 20 DISPOSE OF ABAADOSED VBRICLES SEIZED FPROM
CITY STREETS
Respectfully report as follows: Thatsg&a?E Bm .............................................................. No273 ......
DO PASS
| IEEXRETREE
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STANDING COMMITTEE REPORT

FEBRUARY 20

MR. PRESIDENT

We, your committee on................... mmm ............. e
having had under consideration............. WBILL ........................................................
PIRET reading copy { WHITE )

color

INCREASING LIGHT VBHICLE PXBS - USING INICREASE FOR

DYISTRICT COURTS
SEQATE BILL

Respectfully report as follows: THat........oouiiiiiii s
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~notlon of defendant to dissolve the restraining order in the

-wis stated in the motion.
"o Chief Justice Johnson and Associate Justices Adair and

~wilee coneur.

APPLICATION OF O'SULLIVAN
No. 8526
Submitted March 22, 1945, Deeided May 1, 1945,
158 Pae. (2d) 306

0 f rs—D1scret10n of appointing power.

“oler the Veterans’ Preferenee Act prior to the 1943 amendment
ving veterans preference for public employment over others of
winl qualifieations, the appointing power had diseretion in de-
oming whether the veteran was qualitfied, and the provinece of the
#irt was to determine whether the appointing power aeted arbi-

“irily or otherwise abused its discretion.

{ficers—Amendment dispensed with notice.

e nmendment of 1943 manifested an intent to dispense with notice
- the appointing power of proceedings instituted for the appoint-
0t of a veteran to public office and hearing before distriet court.

stitutional Law—Power of appointment is executive function—

annot be delegated.
werally, tlie power of appointment of officers not econnected with
“ejudielary s an execeutive funetion which cannot be delegated
o the judieiary when not expressly provided for in the Constitution.
“he amendment of 1043 to the Veterans’ Preference Aect, in so far
“+ amendment makes the court the appointing authority for publie
oitiees not connected with the judieiary, is void as delegating
cXeeutive funetions to the judieiary.

- Constitutional Law—Act held unconstitutional as deprivation of due
Brocess.

“idicial proceedings without notice and opportunity for hearing are
cieonstitutional as a deprivation of rights without due process and
“reimendment of 1943 in so far as amendment dispenses with notice
Todapbointing power of proceeding instituted by veteran ror appoint-
entoand hearing is void, as denying due process of law.

Sty xtutes—Invahdlty not affecting remainder of act.

cheinvalidity of the portion of the amendment of 1043, in so far
“< 3t dispenses with notice to the appointing power of proceeding
sstituted by a veteran for appointment and hearing, does not affeet

“Leovalidity of the remaining portions of the amendment in view of
“ue saving elause of seetion 2.

Officers—Inclusion of men and women held valid.

“lie portion of the amendment of 1943 purporting to inelude within
“soterms men and women who served in World War II is valid.

*ﬁ;tutes-lnvalidity does not affect prior statute.

Vi invalidity of the portion of the 1943 amendment, in so far as
! purports to dispense with notice or hearing of the proceeding for
‘e appointment of a veteran, does not repeal the portion of the
BT aet with reference to issuance of an order to show eause and
notice to the appointing authority in a proceeding for preference.
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8. Offlcers—-Appomtment not retroactive.
The provisions of the 1943 amendment which allows oompvmatmn

to date back to the time when the veteran’s appointment should
have heen made relates to a matter of substantive right, and is net
intended to be retroactive so as to apply to an appointment sought
prior to the erfective date of the amendment. .

9. Municipal Corporations.
The Veterans’ Preference Act applics to the office of city attorney.

See 10 Am. Jur. 927,
16 C. J. 8. Constitutional Law, § 611

Appeal from the District Court of Wheatland County; Lyman H
Bennett, Judge.

Proceeding in the matter of -the application of Emme
O’Sullivan ftor appointment to the office of attorney for the
city of Iarlowton., wherein the mayvor and members of the
City Council filed a petition asking for leave to file an answer.
From an order dismissing the proceedings, petitioner appeals

Reversed and remanded, with directions.

Mr. Emmet O'Sullivan, of Harlowton, and Hr. BEdmond 6
Toomey, of Helena, for Appellant.

The eourt erred in holding Chapter 160 of the 1943 Montand
Session Laws unconstitutional. ‘ S

This act. generally known as the Veterans Preference Law
amended Chapter 66 of the 1937 Montana Session Laws, which
was before this eourt in the case of Horvath v. Mayor of An¥
conda, 112 Mont. 266. The amendment extended the preferend
provided for in the act to ‘‘}Men and women who are and wif
be honorably discharged from the present conflict,”” and sub
stituted the order to show cause procedure with the following

““and upon the filing of such petition any judege in said CO”f'
shall have original jurisdiction to determine whether sam
applicant shall be preferred for appointment and to issue i
order directing and ordering said appointineg authority &
employ saill applicant, and said applicant’s compensation shes
be etfeetive as of the date his employment wounld have e
effective it the appointing authority had employed him.”

These were the only amendments made to satd law.

The constitutionality of the 1937 law was not belore the
court in the Iorvath ease, apparently, for it is not mention®
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tie opinion. Apparently all parties concerned weve satistied
wox eonstitutional. If caid law was constitutional, and appel-
o osubmits that 1t was, the 1943 law likewise is counstitu-
wal, unless the provision therein eliminating notice and hear-

‘o the appointing authority makes it otherwise. This court
~oeonsistently held that “fevery law is presumed to be con-
sotional” and nuast be upheld if possible, and the question

sot whether it is possible to eondemn it, but whether it is
s~ible to nphold it.,”” ““and all doubts should be vesolved in
sovoof its validity; its invalidity must be shown beyvond a
ssonable doubt, and should not be deelared void unless its
iation of the fundamental law is clear and palpable.”

~ate v, Gallatin Co. H. 8. Dist. et al.. 102 Mont. 356.

“iate ex rel. Gebhart v. City Council, 102 Mont. 28.

Arps et al. v, State Hichway Commission et al., 90 Mont. 152,
ot this court has further held that ““The legislature has the
wver to do anything that is not expressly prohibited by the
aistitution. ® * % The legislature having the power, we may
7 inquire Into the wisdom of the legislation.”

Willett vs. State Board of Examiners et al.. 112 Mont. 317.

Thus premising it will be seen that said law is not obnoxions
©oany constitutional provision, for it does not violate and is

T in confliet with any provision of the Constitution.

The eity of Harlowton is a creature of the legislature under
wil by virtue of the implied provisions of See. 6, Avticle XVT

the State Constitution, and thereunder the lewislature is
spowered to provide tor the eleetion or appointment of such

Sieers to administer the government of eities and towns as
Tenmstances may require,

Uity of Butte v. Weston, 29 Mont. 215, 74 Pae. 415,

Under these conditions the uniform holding of the courts,
<ielinding this one, is that the power of the legislature is
“ipreme, and that it can destenate by whom and in what
“tmmer the person who is to {ill the office shall be appointed;
“war it ean modify, control, or abolish it; that it may preseribe
e qualifications of publice oflicers, the method of their election
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or appointment, and their powers and duties; that these matters
are within its control and supervision; that in the exercise of
such eontrol or supervision it may prescribe the manner for
selection; that within said powers is embraced the right te
change the mode of appointment to the office that in said
matters cities and counties shall be voverned by the legislative
mandate.

Mr. John J. Cavan, of Hariowton, for Respondent.

The aet is unconstitutional in that the same is an encroach-
ment by the levislative department upon the judiciary. The
act provides that upon the filing of the petition, by the veteran.
the distriet court shall have orieinal jurisdiction to determine
whether such applicant shall be preferred. This determination
nust necessariiy be a judicial determination, vet the act re-
stricts the court to the testimony of the applicant and his own
witnesses, and withholds from the court the right to make the
investigation. necessary for a judicial determination of the
gquestion. This is apparent by the amendment of the 1937 law.
by the act of 1943, which struck from the act. notice and right
to be lieard. It has in effect made the act of judiciary, 8
ministerial rather than a judicial act and is in violation of
Sec. 1 of Artiele IV of the Constitution. The aid of the court
cannot be had to eompel the diseretion of officers or board in
the appointment to office.

MR, JUSTICE ANGSTMAN delivered the opinion of the
court.

This proceeding was instituted by Emmet O'Sullivan te
secure an order determining that he is entitled to preference
for appointment as city attorney of Harlowron and divecting
the mayor and city council to employ him.

The petition alleges that Mr., O'Sullivan is a duly licensed
attorney-at-law practicing his protession ar IHarlowton, and
that beeause of military service in the first world war he s
entitled to preference in the appointment of city attorney ¢
Harlowton, which position he unsuceesstully sought by writte?

- - . . . . eyt
application to the c¢ity, its mayor and eity couneil, allegits
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-+~ showing that he possessed all the qualifications entitling

1 10 preference under Chapter 66, Taws of 1937, and Chapter
i Taws of 1943, It further alleges that in addition to his

iren application petitioner appeared in person before the

~vor and eity couneil urging his appointment; that the mayor
st vlty eouncil wrongfully refused to appoint him and ap-
cited a non-veteran instead.

<odee Husband. deeming himself disqualified. called in Judge
coun H, Bennett to hear the petition and entered an ovder
g the date for a hearing. Defore the time set for hearing

- niayor and members of the city council filed a petition ask-
oo icave to file an answer putting in issue the wlecations of

vetition of Mr. O’Sullivan. The court issued an order
ceeting Mr. O'Sullivan to show cause why the petition of the

;vor and members of the eity council should not be granted.

s O 'Sullivan filed objections to the order to show cause and
< motion to strike it and the petition from the files upon the

“lowing, among other grounds: That the petitioners are not
-wown to be real parties in interest; that the petition does not

are faets sutficient to describe any right in petitioners to
stervene under See. 9088, Revised Codes; that the proceeding
< not one wherein intervention may be had; awdl that the
croveeding 1s ex parte in charaeter.

‘The hearing consisted of legal argument only as to the con-
~ruetion of Chapter 66, Laws of 1937, and Chapter 160, Laws
< 1043, and as to the validity of the latter.

The court held that Chapter 160, Laws of 1943, is unconstitu-
fional and void In that it deprives the appointing power of
tofiee and the right to be heard upon the application of peti-
Yioner, and that the petition filed by Mr. O’Sullivan was in-
“uflieient to vest in the court or judge jurisdiction to proceed
“pon the petition, and ordered its dismissal. Judement was
“ntered aceordingly. The appeal is from the order of dismissal
anel from the judgment.

While the court’s order does not so indieate, it is elear from
“hat transpired at the hearing that the trial judge in entering
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the order of dismissal believed that in proceedings under Chap-
ter 160, Laws of 1943, the only issue before the court is whether
the appoiuting power abused its discretion. Whether the court
was right in so belleving makes it necessary to consider the
meaning of Chapter 160.  In ascertaining that nmcaning we of
course are permitted to consider the state of the law before the
amendment was made in 1943 as an aid in arviving at the
legislative mtent.

Chapter 160 of the Laws of 1943 ix in most respects a re-
enactment of Chapter 66, Laws of 1937. We shall hereinafter
allude to the chanves made in 1943, Both aets in the identical
language vive preference to veterans for publie emaployvment
“provided they possess the business capacity, competeney and
education to discharee the duotles of the position involved’” and
‘fage, loss of imb or other physieal impairnient, which does not
in faet incapacitate, shall not be deemed to disqualify them.”

Under both aets the veteran is permitted to petition the court
when he feels that the spirit of the act has been violated. Under
Chapter 66, being the 1937 enactwment, upon the filing of the
petition, “‘any judee in said court shall forthwith issue an ovder
to show eause to the appointing authority directing said appoint-
ing authority to appear in said court at a specified time and
place, not less than five (5) nor move than ten (10) days after
the tiling of said veritied petition, to show cause, if any he has.
why said veteran or person entitled to preference should net
be employed by him and that said distriet conrt shall have
jurisdietion npon the proper showine to issue its opder diveeting
and ordering said appointing authority to comply with this
law In wiving the preference herein provided.™

Under Chapter 160, Laws of 1943, the above-quoted langua=e
is omitted and in iieuw thereol appears the followine: *-any
judee in said conrt shall have original jurisdiction to determine
whether said applicant shall be preferred lor appointunent i
to isstte its vrder direeting and ordering said appointing auther

ity 1o employ satd applicant, and said applicant’s compensatie?

PRSP
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41l be effective as of the date his employment would have been
~iective If the appointing authority had employed him.’’
“While Chapter 66 was in effect and before its amendment,
“11 the case of Horvath v. Mayor of City of Anaconda, 112
Slont 266, 116 Pae. (2d) 874, was deeided. In that case we held
o1 the appointing power had diseretion in determining wheth-
= the applicant was quaiified within the meaning of the act and
it the provinee of the court was to determine whether the
bointing power acted arbitravily dr otherwise abused its dis-
iion. Under the above-quoted part of Chapter 66 the ap-
fiing power was rreated as an adverse party and entitled to
v case why the veteran should not be employed?
Dy eliminating the order to show cause provision, and substi-
1] tuting the above-quoted part of Chapter 160, the legisla-
o» evidently intended to dispense with notice and a hearing
fore the distriet court. The appliweant contends that the
wended statute maikes the court the appointing power. The

-

cooendment eives the court ovieinal jurisdiction to determine
~hether the applicant shall be preferved for appointment and
“oodssue it order commanding the appointing  authority to
~mpioy the applicant. To all intents and purposes the amended
~tatute makes the court the appointing authority,  If the court
~sttes dts order nnder the starute it leaves no discretion in the
sphointing authority as to whom it may appoint. The court’s
crder 1s equivalent to appointment and dates back to the time
when the authority shonld have made the emplovinent. The
question then is: May the legislature place the power of appoint-
ment in the judicdary? The answer must be in the negative
{31 where, as here. the appointment is in no manner con-
teeted with the operations of the judiciary. Generally speaking,
‘e power of appointment is an executlve funetion (In re Wes-
fon, 28 dMont. 207, 72 Pae. 512), which cannot be delegated to
the judiciary. See. 1, Article IV of the Montana Constitution;
il Am. Jur. pp 883, 386, 42 Am. Jur. p. V49,

[n State ex rel. White v. Barker, 116 Iowa 96, 89 N. W, 204,
200057 T R AL 244, 93 Am. St Rep. 222, the eourt stated the
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applicable rule as follows: /‘Generally speaking. appointment
to an office is an executive funetion. True, not every appoint-
ment Is executive in character, for appointments may be made
by judicial officers in the discharge of their offieial duties, and
the legislature may appoint the officers necessary to enable it
to discharge its duties. But such appointments are necessary
to enable them to properly discharge their duties, and to main-
tain their separate existence. These do not involve an encroach-
ment on the funetion of any other branch. The appointments
authorized by the Aect in question are in no manner connected
with the discharge of judicial duties, and to our minds clearly
fall within the prohibition of the article of the constitution
hitherto quoted. Much more might be said in support of the
coneclusion reached, but this opinion has already outgrown
proper limits. Judges of courts created by the constitution
should not be burdened with exeeutive or administrative duties.
They should, as nearly as possible, be freed from everything not
judicial in charaeter. Ilespect for the position has materially
lessened whenever judges have attempted to discharge duties
of an executive character. The judege should have no favors to
grant, no patronage to dispose of, and no friends to reward.
The spoils system should have no place in the selection of judi-
cial officers. The manifest purpose of the legislature in passing
the act in question and placing the appointing power in the
hands of the judiciary is a compliment that speaks loudly of
the integrity, fairness, and independence of judicial officerss
but, if they are put on a plane with other officials, who are
compelled to, or who, at least. in many instances do, use their
appointing power to further their own interests, will they not
saerifice their standing as judges, and defeat the very objects
intended to be seeured? Let us adhere to the traditions and
history of the past; let the judge be supreme in his tield, the
legislator in his, and the exceutive remain where the constitution
placed him: let the three co-ordinate departments of govern

ment he preserved intact: let neither trench upon the others
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and our liberties will be preserved. and our rights duly main-

ned,?

The fact that judges fill vacancies in the office of county
~onmissioners by appointment does not militate against this
virw for that power is expressly provided for in the Consti-
mmtion. See. 4, Article XVI; State ex rel. Dowen v. Distriet
court, 50 Mont. 249, 146 Pae. 467. Were we to hold that the
~atute does not make the court in effect the appointing power,

» still conld not uphold the amended statute in all its provi-
<ims.  If the statute be not construed as delegating executive
imwers to the judieiary, and were we to say that it merely
snposes Judieial duties upon the court, the statute as amended
would have to tall because it fails to provide for notice and a
hearing.

Judicial proceedines without notiee and opportunity for
[+] lhearing are contrary to the State and Federal Constitu-
‘ons as a deprivation of rights without due process. It is to
fe noted that Chapter 160 is silent as to notice and an oppor-
tinity for anyone to be heard. The significance of this omission
i~ aceentuated when 1t is remewmbered that Chapter 66 specifi-
cally prnvided for notiee and a hearing by the appointing power,
awd these provisions ave dropped by the amendment of 1943.
This evidences a clear leeislative intent to dispense with notice
and a hearing. If we concede that the statute imposes judicial
and not exeeutive duties upon the eourt, then the court’s only
function would be to determine whether the appointing power
abused its diseretion. or acted arbitrarily or fraudulently as
held in the Horvath case, and on that issue notice and oppor-
tunity for hearing are essential. Compare State ex rel. Dolin v.
Major, 53 Mont. 140, 192 Pac. 618.

U'nder the statute a controversy may arise between two or
more veterans and the issue betfore the court acting judicially
would be limited to determining whether the appointing power
acted arbitrarily or fraudulently or acted in abuse of its dis-
eretion, and as before stated notice and opportunity for hearing
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are necessary to comstitute due process of law. 16 C. J. S,

Constitutional Law, Sec. 619, p. 1245 et seq.

The above-quoted portion of Chapter 160, so far as it pur-
ports to dispense with notice and hearing, must therefore be
declared invalid, if we assume that the court’s function was
intended to be judicial.

This holding, however, does not affect the validity of the
[56] remaining portions of that act. Seetion 2 of that Chapter
provides: ‘‘If any section, sentence, clause or phrase of this
act is for any reason held to be unconstitutional or invalid,
siuch decision shall not affeet the validity of the remaining
positions [portions| of this act. The legislative assembly of the
State of Montana hereby declares that it would have passed
this act irrespective of the fact that any one (1) or more see-
tions, sentences, clauscs, or phrases may be declared unconstitu-
tional or invalid.”’

Another amendment made by Chapter 160 was to include
[6] ithin its terms men and women who served in World War
I1I. Those provisions of thie amended statute are valid.

Sinee the above-quoted portion of Chapter 160 is invalid.
[71 it does not work the repeal of the above-quoted portion
o Chapter 66 with reference to the order to show cause and
notice which the amended statute was designed to supersede.
It 1s well settled that an unconstitutional statute enacted to
take the place of a prior statute does uet affeet the prior statute.
Chicago, M., St. P. & . R. . Co. v. Harmon. 89 JMont. 1, 299
Pae. 762; State ex rel. Malott v. Board. 89 Mont. 37, 296 Pac. 1:
Vennekolt v. Lutey, 96 Mont. 72, 28 Pac. (2d) 452; and see
note in 102 A. L. R. 802. Chapter 160 contains a clause repral-
ing all acts and parts of acts in contlict with it. Chapter 66
was not in conflict with Chapter 160 except as to the featurt
of notice and the order to show caunse above noted.

Since the case must be remanded for further proceedings.
[8] ome other point must be considered. That point is whethe?
the clause in Chapter 160. which allows compensation to date
back to the time when the appointment should have been made %
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sitd. The application for appointment in this case was made

noApril, I3, and Chapter 160 did not become effective until

o

Sty 10 19430 The appointinent was sought as of May 17, 1943.

“re 18 nothing in Chapter 160 to indicate that it was intended
b made retroactive as to a time betore it becanie effective.
.« feature of Chapter 160, it should be noted, is not a reme-

witor proeedural matter, but is a matter of substantive right
| chanees what appears to be the majority rule in the absence

~watute.  See note in 25 .\, L. R. p. 998, and compare Peter-
v. City of Butte, 44 Mont. 401, 120 Paec. 483, Aun. Cas.

15130538, We hold that the part of Chapter 160 which deals
Chcompensation was not intended to be retroactive and thus
2pply to an appointiaent sought at a time prior to the effee-
+ date of Chapter 160, To hold otherwise would vender it

~eonstitutional in its retroactive operation. Mullane v. Me-

conzie, 269 NUYL 369, 199 NL E. 624, 103 AL L. R 758,
~ome eontention is made that our Veterans’ Preference et

~#1 has no application to the office of city attorney. We hold

at it does apply to that office. See Dever v. Platt. 81 Kan.
105 Pae. 445, .

i Yollows that the elause above quoted in Chapter 160 so far
< 1 aitempts to conter authority upon the court to malke an

svointment 1s unconstitutional and void. So far as it under-

s to confer judicial power without notice and hearing it is
<o vould. The court was richt in holding Chapter 160 partiaily

walid, Under the circumstances, however, since Chapter 66

- valid and still in effect so far as notice and an order to show
e iy oconcerned, we reverse the order dismissing the pro-

~edings and remand the cause, with directions for the lower

art to permit petitioner to amend his petition so as to hring
within Chapter 66 as interpreted in the Ilorvath case. and
creatter to proceed in aceordance with the views hierein stated,
It is so ordered.

Mr. Chiet Justice Johnson and Associate Justices Adair and
‘dle conenr.
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FEBRUARY 14, 1985
EXHIBIT B

LOCAL GOVERNMENT COMMITTEE ‘3 n
b (65

PRESENTATION OF HENRY LOBLE, A DISTRICT JUDGE OF
THE FIRST JUDICIAL DISTRICT, ON THE QUESTION OF
THE UNCONSTITUTIONALITY OF SECTION 7-4-2106 MCA
WHICH REQUIRES MONTANA DISTRICT JUDGES TO FILL BY
APPOINTMENT A VACANCY WHICH OCCURS IN THE OFFICE
OF COUNTY COMMISSIONER.

Question:

Is Section 7-4-2106, MCA unconstitutional insofar as it re-
quires district judges to fill, by appointment, a vacancy which may
occur in the office of county commissioner?

This question has already been answered in a case entitled
"Application of O'Sullivan," 117 Mont. 295, 158 P.2d 306 (1945).

In that case Mr. O'Sullivan was an attorney at law in
Harlowton. He applied to the city, its mayor and city council to be
appointed as city attorney. He claimed a veteran's preference under
Chapter 66, Laws of 1937, and Chapter 160, Laws of 1943. He was not
appointed as city attorney and brought an action to enforce his
veteran's preference. At that time the veteran's preference law
(Chapter 160, Laws of 1943) stated:

"'Any judge in said court shall have

original jurisdiction to determine whether
said applicant shall be preferred for
appointment and to issue its order direct-
ing and ordering said appointing authority

to employ said applicant, and said
applicant's compensation shall be effective
as of the date his employment would have been
effective if the appointing authority had

employed him.'"
(Emphasis supplied.)

The question for the Supreme Court to decide was whether the
legislature could constitutionally require a district judge to appoint
a city attorney under the circumstances and facts of the case. On page

305 of 117 Mont., the court answered this question succintly as follows:



"It follows that the clause above quoted
in Chapter 160 so far as it attempts to
confer authority upon the court to make an
appointment is unconstitutional and void."
(Emphasis supplied.)

The reasoning for the court's ruling is set forth on pp. 302 and 303 of
117 Mon. where the court quoted with approval from an Iowa case as
follows:

"Generally speaking, appointment to an office

is an executive function. True, not every
appointment is executive in character, for
appointments may be made by judicial officers in

the discharge of their official duties, and the
legislature may appoint the officers necessary

to enable it to discharge its duties. But such :
appointments are necessary to enable them to
properly discharge their duties, and to maintain
their separate existence. These do not involve an
encroachment on the function of any other branch.
The appointments authorized by the Act in question
are in no manner connected with the discharge of
judicial duties, and to our minds clearly fall
within the prohibition of the article of the
constitution hitherto quoted. Much more might be
said in support of the conclusion reached, but

this opinion has already outgrown proper limits.
Judges of courts created by the constitution should
not be burdened with executive or administrative
duties. They should, as nearly as possible, be
freed from everything rnot judicial in character.
Respect for the position has materially lessened
whenever judges have attempted to discharge duties
of an executive character. The judge should have

no favors to grant, no patronage to dispose of, and
no friends to reward. The spoils system should have
no place in the selection of judicial officers. The
manifest purpose of the legislature in passing the
act in question and placing the appointing power in
the hands of the judiciary is a compliment that
speaks loudly of the integrity, fairness, and
independence of judicial officers; but, if they are
put on a plane with other officials, who are
compelled to, or who, at least, in many instances do,
use their appointing power to further their own
interests, will they not sacrifice their standing as
judges, and defeat the very objects intended to be
secured? Let us adhere to the traditions and
history of the past; let the judge be supreme in his




field, the legislator in his, and the executive
remain where the constitution placed him; let the
three co-ordinate departments of government be
preserved intact; let neither trench upon the other;
and our liberties will be preserved, and our rights
duly maintained."

(Emphasis supplied.)

A further quotation in the 0'Sullivan case deals directly with

the question presented here where the court said:

"The fact that judges fill vacancies in the office
of county commissioners by appointment does not
militate against this view for that power is
expressly provided for in the Constitution. Sec. 4,
Article XVI; State ex rel. Dowen v. District Court,
50 Mont. 249, 146 Pac. 467."

However, the power referred to is not contained in our 1972 Constitution.
¥

District judges no longer have this constitutional authority. Our
Supreme Court has expressly ruled that were it not for the constitutional
power previously contained in the 1889 Constitution, but now eliminated,
it would be equally unconstitutional for a statute to require district
judges to fill a vacancy in the office of county commissioner by appoint-
ment.

There is no reason for any further citation of authority. The
matter is crystal clear. Section 7-4-2106 MCA is unconstitutionél inso-
far as it requires district judges to fill, by appointment, a vacancy
which may occur on the board of county commissioners.

Since the above was written, our Montana Supreme Court has again and recently

affirmed the principle announced in the 0'Sullivan case. In Jensen v. State of

Montana, 41 St.Rep. 1971, 1976, decided on October 25, 1984, our Court said:

"In summary, the remedy the District Court granted
Jensen was once provided by statute and this Court
found the law unconstitutional. The precedent of
0'Sullivan controls: the legislature cannot place
the power of appointment in the judiciary. Under the
enforcement statute and the Constitution, the District

Court may order the Department to grant Jensen the




veteran's absolute preference. Beyond this statutory
relief, the judiciary lacks any power to appoint a
particular petitioner to a job." (Emphasis provided)



LOCAL GOVERNMENT COMMITTEE
FEBRUARY 14, 1985
EXHIBIT C

TESTIMONY ON SENATE BILL 265
DENNIS HEMMER, COMMISSIONER, DEPARTMENT OF STATE LANDS

The Department of State Lands supports passage of Senate Bill 265 that
would extend the maximum lease term to 40 years for commercial leasing of
state-owned property. State lands are becoming increasingly valuable for
leasing for other uses other than grazing and agriculture due to the growth
of urban centers in Montana. The Department estimates that there are
approximately 25,000 acres of state lands within 3 miles of the 10 most
populated cities in Montana. Many of these lands may be utilized for
commercial development thus realizing an increased revenue to the trust.

The passage of the legislation gives the Board the flexibility to
issue commercial development leases for up to 40 years. Many lending
institutions will not grant loans to interested parties on a lease that
is issued for 25 years. A 40 year Tease term would conform to the policy
and requirements of lending institutions.

The statute would also be changed to ensure that if the state decided
to sell the property the lease would go with the sale. This is necessary
before a developer is going to place a structure on leased property.

The Board of Land Commissioners has been consulted regarding these
purposed changes to the law and by motion has supported them. I would
ask your passage of S.B. 265 as a means of increasing the income to the
school trust.
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EXHIBIT D
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LOCAL GOVERNMENT COMMITTEE
FEBRUARY 14, 1985
EXHIBIT E

13 February 1985

MEMORANDUM
TO: Senate Local Government Committee

FROM: Karen Renne
Researcher

RE: Senate Bill 241, permitting counties to assess fees for fire
protection

Because this bill resembles HB 318, killed by this committee in the
1983 session, attention should be called to the differences between
the two bills. These are as follows.

1. This bill (SB 241) provides for a fee assessed on improvements
in areas not in rural fire districts. It does not apply to all
areas or to all property, and it would mean that large land-
owners would pay proportionately less, not more, of the cost ’
of fire protection in areas outside rural fire districts.

HB 318 in the 1983 session imposed a tax on all property
in areas not in rural fire districts, and it did not limit
the amount of tax that could be imposed.

2. This bill gives county commissioners the power to establish
a fee schedule, with provision for public protest. HB 318
had no provision for protest.

3. This bill retains but does not increase the levy allowed
a county to raise as much as $15,000 for fire control activities
in general. This is a countywide levy already in the code.
HB 318 raised the limit to $40,000.

The amendment requested by Mr. Scully would add a phrase to 7-33-2109,
reproduced below, allowing counties to charge the fee imposed by

SB 241. This amendment is not appropriate. Section 7-33-2109
authorizes a tax levy in rural fire districts, whereas 7-33-2209
(amended by SB 241) refers only to areas not in rural fire districts.

7-33-2109. Tax levy authorized. At the time of the annual levy of
taxes, the board of county commissioners may levy a special tax upon all
property within such districts for the purpose of buying or maintaining fire
protection facilities and apparatus for such districts or for the purpose of
paying to a city, town, or private fire service the consideration provided for
in any contract with the council of such city, town, or private fire service for
the purpose of furnishing fire protection service to property within such dis-
trict. Such tax must be collected as are other taxes.



LOCAL GOVERNMENT COMMITTEE
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EXHIBIT F

Amend SB 241 (February 13, 1985)

1. Title, line 7.
Following: "ACTIVITIES"
Insert: "BY FIRE COMPANIES"

2., Page 1, line 24,

Following: "activities"

Insert: "of fire companies existing [on the effective date of
this act] or the expansion of such companies, £for the
purposes"”

3. Page 2, line 6.

Following: "area"

Insert: "and all mobile homes not taxed as an improvement under
15-24-202,"

4, Page 2, line 7.
Following: "improvements" *
Insert: "and mobile homes"

5. Page 2, line 15.
Following: "property"
Insert: "or mobile home"
Following: "with the"
Insert: "applicable"




LOCAL GOVERNMENT COMMITTEE

FEBRUARY 14, 1985
EXHIBIT G

PROPOSED AMENDMENTS TO SB 25

Title, line 9.
Following: "7-6-2426," M
Insert: "7-6-2427,"

Title, line 10.
Following: "46-14-202,"
Insert: "46-14-221,"

Page 6, lines 9 through 19.
Following: "counties." ] ' )
Strike: remainder of line 9 through "session.” in line 19

Page 10, line 3.

Following: 1line 2
Insert: "Section 8. Section 7-6-2427, MCA, is amended to read:

\'7.6-2427. Special provisions for certain charges related to

criminal prosecutions. (1) Notwithstanding 7-6-2426, all costs of a crimi-

nal prosecution, including attorneys’ fees, of an offense committed in the

state prison are not charges against the county in which the state prison ig

located. Such costs shall be paid by the department of institutions. )
. e Py .

£ tiialetho—coste

.1 .
setusz:iy treImovea- Y I

Renumber: subsequent sections

Page 13, line 6.
Following: 1line S.

Insert: "Section 14. Section 46-14-221, MCA, is amended to read:

'(46-14-221. Determination of fitness to proceed — effect of
finding of unfitness — expenses. (1) The issue of the defendant’s fitness
to proceed may be raised by the defendant or his counsel or by the county
attorney. When the issue is raised, it shall be determined by the court. If nei-
ther the county attorney nor counsel for the defendant contests the finding
of the report filed under 46-14-203, the court may make the determination
on the basis of the report. If the finding is contested, the court shall hold

~a hearing on the issue. If the report is received in evidence upon the hearing,
the parties have the right to summon and cross-examine the psychiatrists
who joined in the report and to offer evidence upon the issue.

(2) If the court determines that the defendant lacks fitness to proceed,
the proceeding against him shall be suspended, except as provided in subsec-
tipn (4) of this section, and the court shall commit him to the custody of the
fill’e.CtOl‘. of the department of institutions to be placed in an appropriate
institution of the department of institutions for so long as the unfitness
endures. The committing court shall, within 90 days of commitment, review

the defendant’s fitness to proceed. If the court finds that he is still unfit to
proceed and that it does not appear that he will become fit to proceed within,
the reasonably foreseeable future, the proceeding against him shall be dis- ~
missed, except as provided in subsection (4) of this section, and the county
attorney shall petition the court in the manner provided in chapter 20 or 21
of Title 53, whichever is appropriate, to determine the disposition of the
defendant pursuant to those provisions.

(3) If the court determines that the defendant lacks fitness to proceed
because he is developmentally disabled as provided in 53-20-102(4), the pro
ceeding against him shall be dismissed and the county attorney shall petition
the court in the manner provided in chapter 20 of Title 53.

(4) The fact that the defendant is unfit to proceed does not preclude any
legal objection to the prosecution which is susceptible to fair determination
prior to trial and without the personal participation of the defendant.

(5) The expenses of sending the defendant to the custody of the director
of the department of institutions to be placed in an appropriate institution
of the state department of institutions, of keeping him there, and of bringing
him back are chargeable to,/t}}? state :

t A

and payable as provided in l:section ﬂ‘

Renumber: subsequent sections




PROPOSED AMENDMENT TO SB 142

1. Title, line 5.
Following: "TAX ON"
Insert: "AUTOMOBILES AND"
Following: "LIGHT"
Strike: “VEHICLES"
Insert: "TRUCKS"
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