
MINUTES OF THE MEETING 
LOCAL GOVERJ.~MENT COIDlITTEE 

MONTANA STATE SENATE 

February 14, 1985 

The twelfth meeting of the Local Government Committee was called 
to order at 12:30 p.m. on February 14, 1985 by Chairman Dave 
Fuller in Room 405 of the Capitol Building. 

ROLL CALL: All members were present with the exception of 
Senator Crippen, who was excused. 

FURTHER CONSIDERATION OF SENATE BILL 204: Karen Renne explained 
the proposed amendments to the bill. Amendments three, four, 
and six were previously adopted on February 12, 1985. Amendments 
one and two would make the mill levy permissive. Amendment five 
would make the voter requested mill levy last for one year. 

Senator Mazurek stated his concern with going through the petition 
process every year. Senators Harding and McCallum suggested having 
it coincide with the general election. Karen explained that general 
election was already in the bill. She suggested changing the 
amendment to read "for the two subsequent fiscal years". 

ACTION TAKEN ON SENATE BILL 204: Senator Harding moved amendment 
five be adopted as changed. The motion passed unanimously. 

Senator Eck moved amendment one be adopted. The motion passed 
unanimously. 

Senator Mohar moved amendment two be adopted. The motion passed 
unanimously. 

Senator Harding moved the Committee recommend a DO PASS on SB 204 
as amended. The motion passed with Senators Story, McCallum, and 
Mohar voting no. Senators Regan and Crippen were not present for 
the vote. 

CONSIDERATION OF SENATE BILL 183: Senator Joe Mazurek, District 
#23, is the sponsor of this bill. The bill was introduced to require 
the remaining commissioners to fill a vacancy on the Board of County 
Commissioners. Senator Mazurek distributed copies of a constitutional 
statute and a copy of an early veterans preference decision (O'Sullivan 
regarding SB 183. These are attached as Exhibit A to these minutes. 

PROPONENTS 

Henry Loble, District Judge of the First Judicial District in 
Helena, spoke in favor of the bill. His written testimony is 
attached as Exhibit B to these minutes. 

Gordon Morris, representing the Montana Association of Counties, 
spoke in favor of the bill. His only concern is to appoint 
someone in the same political party as the person leaving the 
office. He is also concerned about the procedure to follow if 
there is a deadlock. 



Local Government Committee 
Page Two 

OPPONENTS 

There were no opponents to SB 183. 

February 14, 1985 

Questions from the Committee were called for. 

Senator Story suggested the bill be amended to read that the 
person to be appointed be from the same political party as 
the person leaving the office. 

Senator Regan suggested that, in the case of a deadlock, the 
remaining commissioners strike names from a list of five and 
the person left would get the office. 

Karen Renne will prepare the amendments. 

The hearing was closed on SB 183. 

CONSIDERATION OF SENATE BILL 265: Senator John Mohar, District 
#1, is the sponsor of this bill. The bill was introduced at 
the request of the Department of State Lands. The purpose of 
the bill is to generally revise the law regarding leasing of 
state-owned city and town lots and land valuable for commercial 
development, to eliminate the requirement that city and town lots 
and commercial lands be subject to sale, to clarify that commercial 
property may be leased for the same period as city and town lots, 
and to extend the maximum lease period from 25 to 40 years. 

PROPONENTS 

Dennis Hemmer, Commissioner of the Department of State Lands, spoke 
in favor of the bill. His written testimony is attached as Exhibit 
C to these minutes. 

OPPONENTS 

There were no opponents to SB 265. 

Questions from the Committee were called for. There were no questions 
from the Committee on SB 265. 

The hearing was closed on SB 265. 

ACTION TAKEN ON SENATE BILL 265: Senator McCallum moved that the 
Committee recommend a DO PASS on SB 265. The motion passed 
unanimously. 

CONSIDERATION OF SENATE BILL 278: Senator Paul Boylan, District 
#39, is the sponsor of this bill. The bill was introduced to 
authorize the city police to dispose of abandoned vehicles seized 
on city streets. 
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PROPONENTS 
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John Scully, representing the Sheriffs and Peace Officers 
Association, spoke in favor of the bill. He said this bill would 
authorize police instead of just county sheriff officers to handle 
abandoned vehicles. 

OPPONENTS 

There were no opponents to SB 278. 

Questions from the Committee were called for. 

Senator Fuller expressed his concern that no representatives from 
the police force were here to represent their opposition or support 
of the bill. 

The hearing was closed on SB 278. 

ACTION TAKEN ON SENATE BILL 278: Senator Pinsoneault moved that 
the Committee recommend a DO PASS on SB 278. The motion passed 
unanimously. 

CONSIDERATION OF SENATE BILL 260: Senator Kermit Daniels, District 
#25, is the sponsor of this bill. The bill was introduced to change 
from mandatory to optional the grant of longevity payments to 
undersheriffs and deputies, to provide that the compensation of 
undersheriffs and deputies may not exceed that of the sheriff or 
applicable percentages when base salaries and longevity are considered, 
and to grandfather the salaries of persons presently receiving 
more compensation than that allowed by this act. 

PROPONENTS 

Gordon Morris, representing the Montana Association of Counties, 
spoke in favor of the bill. He said the current longevity provision 
allows under sheriffs and deputies salaries to surpass those of 
sheriffs. 

Howard Schwartz, representing Missoula County, spoke in favor of 
the bill. He said longevity pay costs sheriff departments an 
extreme amount of money. 

Tom Beck, President of the Montana Association of Counties, spoke 
in favor of the bill. He said this needs to go back under the 
authority of counties to insure that the sheriff remains the top 
paid elected county official. 

OPPONENTS 

Nadiean Jensen, representing AFSCME and the Montana State AFL-CIO, 
spoke in opposition to the bill. Her written testimony is attached 
as Exhibit D to these minutes. 
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John Scully, representing the Sheriffs and Peace Officers 
Association, spoke in opposition to the bill. This bill would 
mean no matter how long a deputy has served or how well trained 
they are, they will never make more than an elected official. 
It will cost more money because seven to ten thousand dollars 
will be spent training new deputies when older officers choose 
not to remain on the force. 

Questions from the Committee were called for. 

Senator Fuller asked Mr. Morris if he agreed that the figure 
of seven to ten thousand dollars to train a deputy was correct. 
Mr. Morris agreed that it was. 

Senator Harding asked Mr. Morris if he thought collective 
bargaining agreements would be affected. Mr. Morris said 
more and more counties are organizing and he thinks this 
should become a local issue. 

Senator Eck asked if sheriffs receive longevity pay. Mr. 
Scully said they do not receive longevity pay specifically, 
but do receive extra pay on top of their base salaries. 

The hearing was closed on SB 260. 

CONSIDERATION OF SENATE BILL 266: Senator Mike Halligan, 
District #29, is the sponsor of this bill. The bill was 
introduced to allow for the adjustment of boundaries of rural 
fire districts at the hearing on the petition to create such 
a district, and requiring such adjustments to be made in response 
to written requests received prior to the hearing. 

PROPONENTS 

Howard Schwartz, representing Missoula County, stated his 
support of the bill. 

Lyle Nagel, representing the Montana State Voluntary Firemen's 
Association, stated his support of the bill. 

OPPONENTS 

There were no opponents to SB 266. 

Questions from the Committee were called for. 

Senator Story asked that an amendment be prepared to clarify 
that the IIland owner" would petition to be in or out of a 
district. 

Senator Regan asked what would happen when an established rural 
fire district meets the city boundaries. Mr. Nagel said that 
once a district has been established for ten years, the city 
cannot annex it. 
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The hearing was closed on SB 266. 
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FURTHER CONSIDERATION OF SENATE BILL 241: Karen Renne prepared 
a memo regarding SB 241. The memo is attached as Exhibit E to 
these minutes. 

Further action was deferred on SB 241 until the proposed amendments 
can be researched by Karen. The proposed amendments are attached 
as Exhibit F to these minutes. 

FURTHER CONSIDERATION OF SENATE BILLS 25 AND 142: Karen Renne 
explained the proposed amendments to Senate Bills 25 and 142. 
They are attached as Exhibit G to these minutes. 

Senator Mohar moved the Committee adopt the amendments to SB 25. 
The motion passed unanimously. 

Senator Mohar moved the Committee adopt the amendments to SB 142. 

Senator McCallum made a substitute motion that SB 142 DO NOT PASS. 
The substitute motion failed with Senators McCallum, Hirsch, and 
Story voting yes and Senators Fuller, Harding, Eck, Regan, 
Pinsoneault, and Mohar voting no. 

Senator Mohar's original motion passed with Senator McCallum 
voting no. 

Senator Eck moved that SB 142 be amended to have an effective 
date of July 1, 1985, which is the same effective date as SB 25 
has. The motion passed unanimously. 

Senator Mohar moved the Committee recommend a DO PASS on SB 142, 
as amended. The motion passed with Senators Hirsch, McCallum, 
Story, and Regan voting no and Senators Fuller, Harding, Eck, 
Pinsoneault, and Mohar voting yes. 

There was a great deal of discussion as to whether an appropriations 
bill was necessary for SB 25. Senator Mohar suggested the 
Committee hold the Standing Committee Report on SB 142 until 
this matter could be clarified. 

ACTION TAKEN ON SENATE BILL 244: Senator McCallum moved the 
Committee recommend a DO PASS on SB 244. The motion passed 
unanimously. 

Gordon Morris, representing the Montana Association of Counties, 
and Dave Cole, representing the Department of Commerce, requested 
the Committee sponsor proposed legislation authorizing counties 
to furnish assistance in the rehabilitation of private dwellings. 
Karen Renne will prepare a Committee bill for the Committee to 
consider. 
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The meeting adjourned at 2:20 p.m. 

February 14, 1985 

Senator Dave 
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I MR. PRESIDENT 

LOCAL GOVKJtlIlfSft 
We, your committee on ......................................... ~ ...................................................................................... .. 

having had under consideration ............................ ~ .. ~~ ................................................. No .... ~.~ ...... .. 
FlilSr BXft ________ reading copy ( ___ _ 

color 

PaoYlOK DXSAaILXft BBBEFUS POll PO.LJ:a WDD. RRS U~SS 
01' DAltS SBJtVJm 

S.&1fAU anI. 62 Respectfully report as follows: That .................................................................................................. No ................ . 
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AO,MUnS'l'EtUm POLICE RSTl:QE~ tu~D TO PARTZCIPAT~ TN' ?ii~ 
SUHICrPAL PO~Ica Qi'PICZas- RST!~&~~ SY5T~~1* 

1.. Paqe It lin., 11. 
tollovin'1! line III 
Strik~~ ~~t1oa 1 in it~ Qntlr~t/ 

...................................................................................... 
Chairman. 
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f¢r ~mploy~nt ov~r a pt~r.i!ld <i,'ll' less th~ a (!oaplete flac41 
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<'ii~ ,c!~ ,~ct.iV'e pa-lice officor .. 

(17) Jmy X'ef~r~nc~ to tla\lnie1p~lit,'t'" l' 'iSc itl'" ~ ~r 
"to'Un '" ll1e!udi\¢~ tb.e~e juri'H1iet.ioAs which t ~r1.o:: t~ 'tM 
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118j""Pl-:.t:t'1"· m~an.3 ~~ :!!un1cipa,1 pp~i~. otfic~r~J 
~~tl.r~~nt $1.'~t@. er~atf!d by this chapt.1'tr'. 

(9) AP<}licOil ,)l::fic#)r" ~ftnG .r£ l~lf ~nfQrc~.m:ent: oi!lcdr 
.,.m.plol~d by ell ~ployer .. 

(20) "~iur ~14n- ~S'lr... tlla l("..cal poliee re5~rve or 
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4iscnal''ge hi~ nona..,l dut,l&$ aB tl police .;>tfie.r. '" 

S.e~1~~:. S~~tivn 19-9-105 ia amended to r~~dt 
1~-g-105. Tri\us!.,r of AJJ4te,:s and 1 'L4.bil itif'.J 8 ~!l'8S 

!7i,t'iof.l-~~U. Jl1 All iW'\ds . and 4:}bll9at.i';!l'~$ {1Q.~st.itut.inq 
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i,'t~eerdaftee""wH~h-eHpt;;,·!'-aas't-~ftW$-&-!-"'9-1""T--Iit.-.~"'.u~-i97 
i-9~;T .$~:!,' <.>;-;l1ltct t.o ~oin t.he ~14n b?-{ ~tlsai!l9 an 
nr.e.in.a.."t~~ !3t.~tL"'t9 the ~ll"ct.l.on i.U-::<1 t:h·@ CN\~$fi~ ef~htlt cit? 
t.¢ t;~ ~und hy the pro.yi~l.on~ of this ~h..:t!'t.cr.. ~Jpo"'t tn'!'! 
;..>n4!-ct.m8et t>t ,snell an ordi::~1t1;H~e1' th(l prcvi~ion.& 1');:' this 
cn.\')'?t~r b~c<:me ar.tpl.i!.:'..'1.hl.~ ~o tM ~j..t.y.. A..~.", .:'it.y 
,<uuJc'tinq r{.\otCA l:.n. ordin~nC'''- ~hall ~~~Jda ',:~rt:if iad cOPJ" 
'.Jl,.,r{"cd t.o the b~<n'd ~ted ~~;ill# ~$ ~oon ~!J. ~otH'tibl~ 
L~fiH.·~ . .af'tt;i:r~ ..:lepc~sitwitb t~be bf.;l~rrl. ~ll ca~b and ~ecu'!':i'ti~:s 
h(~ld hy it in it~ .toctil j?Qlic,* r-e~~!"vc or ~~tir.l;i!Bent. tU1'\d. 
'the v~lUei t)f t:b.tl i1'HJ~"tlr1t.i@!l{ ~hs.ll ~ d~termlned by t~jtj 
ooa.rd. 

i~t-""4!tJ4i-~!'*u5~"!te~-6"'-f3~M~-~e.~~i~~~~~~'1~-he&tl-·.,'t ... t!!\" 
::eea!-!I\"fet.&a-a$--e£--~M--~~eet*.tt""-d<1l~t!J'''''--5f-~e-#;:i4H!~*eit 
~hai*-e~'l'f!.~.i1-ue-~\"'6~~!eft.,-i{-ftft!".,-"'t-+!fte-~W'k':l"-~4-~ft~ 
~y.,.t.~m-U1t't':-ff;'~f!IIl~a'l!-5--t:fte-~ee."!l.-t_ot.~eetfl1t~th~i:e~e-~i: 
t:ft~--e."'~i:'lfi'!--~~f"t't->lt.lui--~M-~e~"~*9.-~8~'Pfta~~-Y\0 
~.~er~ •• -~~-~aa~-~~.~-b~eh--~ftftrft$-$~.i~-~-~ft~~,~~--~e 
t.ftt';--~.~i:~':"'ct:t'--flfia--e9!'~%~~--~~--the--1!~S~iat+.1fxm:mn 
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!:'1tb:'l"i~tl~~--al!!eetlfte2--e-§---ttbe-~e-ee:!!~ .... -*~-~l\tt-pl-~~--6\"'« 
~tl.*:~~s~erl'Mi-~ ... :t!-~lte--~~!'i.t:1"*h'tl~-if}ft$-tt4tl-heen-~e-f;hu~*-e~ 
~el(lb~"~h~~--i!'t--~ft~-~*&~7--A.~-~,ree~~--~~- ... ~a~ie~~r 
~~ei:-t.~--.,..,e~--~aEt~I!Jl"~-~fl;dt!t!l'--~ki~--~e~!:~!."t--\fH::t-~e 
~~!5e+;,.-w!:el\--i!"l~e!!"@G1!'r--aiJ6i,ult:--~t:lt1:U'.e-".!'@t'lu~~et!--4.'utlP~f.)1.f!!1'­
~t:tR~r*i"it:*e-1!:S---:e~-.i~---~e*&i--d~t!etf'1!.iatui--"y--t:!\~ 
~tia*~~'!t:f!~~~T-A!'!"f-t.!!!tee59-e4~m.p±e~~1'-eait~et'f-!i;)ve;t!-e~~ci~t1l 
afid~r-"B~~-6ee~i6~-&~e-p8Y4~~e-~1-~h~-e~p*&ye~7-v*~a 
!tn~ .. !'e'St.T-f.6~-a-!'Jer1:"-ef--~G-y~at"e-ttr .. ·:}e~a-ft9-a4geet.t1ftiJted-~ 
~e-!t~.i.I'l~~tt"~~6fT J ';;) .~:;i!:Y ___ '?~~!L.£~!t-2.._!l~~£ 
~~"·onc-cla$g ci t'l that hJHJ not: &~t~bii.;;n~d f.l local t_~')1.ic1;l 

;-~ti~~!~f ':~~1E~,~J'JT"i~ 19:,- <:~~!!.)q'-~y-,~~~.:I~!. J~a~L 
~~Y9t~.te.-E!..~_~r_~~?i..EE~!. .. l.n_;E..~".:e!~1]. .~::~~~1'<2_·i.·~t1!t:: 
~.han J .;L.~u~rv 1 f 1 9 ~ b .. . ---~- ... ~ ..... -........ --.-
j,;lJ ,~L~.tiS/.t o_~!.g~! ~l ~.~L~.-!5:E..~.!.2]._:LJ.-t....l!!.~ t ·'}~t:L~!2Y~~~ 
::m .Jul'l 1. 1985.. D':," a C!1.t:.v r~(mir~. T",O 10in tile .,l;,n under ..... _. ___ ..... ~_~ __ ~~._ .. ___ .~~ ....... __ .... __ ............. ,,-.: .... ____ ,_.,..,.. .... "-_ .. _~.,4;;..._ ....... _. __ .._ ... ;.., 
.:;;uh:-z~£~tc:."~.-J~ 1_r!l~L._~~~L~eE.:?~.~2_l;!.',--JJ!~~,p',~.bl.i.~ 
.c':"Ql.o;:·~~c~J.· r\1'.!ftir~ment s'!stei& ~j~~ t1.1inQ .J) writ'i'.;.t!i!Q clt:!otior .. ()f 
~"' __ "_~~_"_<_-' __ ''' __ '' ___ ''''''~''''''''j;O. __ .... o(;,,,._,,~,,,._ .• ,,,.~ _____ ,",,-_ ............ ___ ~, .... _ ..... ___ .,_ .... ____ ,....-, .... _. __ .. 

i.i;T.~~!. wi.th ~ha- hl:.",r~ lJ~Lc:r'~ ~·~~lUJH-".· .t # 1986" l?otico 
Z1 ifcL;ii""-fi1rit~on'-o?"';riat- 'Yul ;-'r;-Tj&~5;-ii; 'i"lQiiu:;;ti t~) 
-;7;'~--~~~:-;'---·~~-~-'"'2::-·'-""-·':\_--'--"--''''--''''-:--·-'-''''f'----.'''''''''''~''-~--~ ... ~ , ... _....J....< __ -.._~ __ 

,.Jl. .. ~n,," ,.:\..:\1"\ .. _..-,---- ... ~.-....-----'+ 

AND AS AKK.".H)SD . 
uo ~OT PASS . 

Sanator :lave Fuller, Chairman 
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Local Government Committee 
February 14, 1985 
EXHIBIT A 

.\j'Jnt. ~\PI'LICATIOX OF 0 'SULLIVAN 295 

I,,'>tion of defendant to dissolve the restraining order III the 
,,"~ stated in the motion. 

': :', \'hief ,Justiee .Tohnson and Associate Justices Adair and 
:' i i,· concnr. 

APPLIC~\'TIOX OF O'SULLIYAX 
i\ o. 85~G 

Submitted ~[ar('h :;:;, 19-15. Deei,ted ~Iay 1, 19-15. 
1;38 Pac. (~d) 30G 

() :'f:ccrs-Discretion of appointing power. 
- '('r the Ycterans' Preference Art prior to the 1£)43 amendment 
';;n!! ,-pternns prpfcrc11"C for lluhlie cmployment oyer others of 
,,:! i qualifications, the appointing power had discretion in de­
nnilll[ whether the \'eteran was 'lualifietl. and the province of the 
,i;,.' "'a~ to determine "'hether the appointing power acted arbi· 

.... rd" or ot herwisc a huse(l its discretion. 
O,:'iccrs-Amendment dispensed with notice . 

. > "1I1rlltiment of 11143 111:l11it'pstc(l all intent to <1ispellse with notice 
1 Le appointing power of proceedings instituted for the appoint· 

":Ie (,r a vereran to puhlie office and hearing berore district court, 
C',:htitntional Law-Power of appointment is executive function­
C',llnot be delegated. 

"rally. tile po\\"er of appointment of officers not connected with 
'" .ill(lici:uy is an ('xeeuti\"(, func-tion which cannot be delegated 
" I he .iudiciar~· when not exprpssly provided for in the Constitution. 
'0 ""l(,ll(lnlPllt of lll-t3 to tli(' Yetemns' Preference Act, in so far 

'" :lJllCIH\llIent makes till' ('ourt the appointing authority for public 
"'ci,"" not ('onn{'de<l with the judiciary, is yoid as deleg:1.ting 
. "','utin' functions to the ,ili<liciar,v. 

Constitutional Law-Act held unconstitutional as deprivation of due 
;:l'ocess. 

,':I.[1(';al proceerlings \yit],out notice and opportunity for hearing are 
,:",.,nstitutional [Is [I dppri\"ution of rights without due process nnd 
, . :1l11I'llllllll'lI( of 1('-!~ in so far as >1l11eI1(1111('nt (lispenses with notice 

, , :tl'lloilltillg pO'I'l'r of proceeding instituted hy \"cter::lll for appoint· 
, :{'Ili :l11d ll(':lring is Yoid. as denying' due l)l'ocess of l:l\v. 

S~atlltes-Invalidity not affecting remainder of act. 
;':", ilJ\'alidit:, of the portion of the amendment of 1(143, in so far 
, ;1 ':ispellses with notice to the appointing power of proceeding 
<itllr,',l I,,' a ,"l'teran for appointment and hearing. dops not affect 

"" "":llidit'" of the ]'('maining portions or tlte amendment in yiew of 
• ,<' .';l\Y i Ill!.' dause (Jf section ~. 

Officero-Inclusion of men and women held valid. 
I'i." !'"nioll ot' th" alllPIHllllcnt of Ill.!:> purporting to include within 
" 1"1'1i1' IIIf'Il nll<l ""Olllen who scrv!',l ill '\Vor1<l \\-ar II is ynlid, 

';~Hutcs-Invalidity does not affect prior statute. 
';"'" ill\':ili,lity of the portion of the 1!l-!3 amcndment, in so far as 
. !'Ilrl'orts to dispense with notil'c or hearing of the proceeding for 

'I", ;I;'l'ointment of a veteran, does not repeal the portion 01' the 
::,::~ ltd with reference to issuanec 01' an onlt'r to show rause and 
':',ti,'" t,) thl: appointing' nuthority in a proceeding for l'rderellte. 
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117 :'IIont. ~\)3. 

}Iat·. T. '-Ia 

8. Officers-Appointment not retroactive. ,'" 
The pl'o,-isions of the In .. ;; allll'IHIIJI('nt which allow~ comp('l1satioa 
to date hack to the tillle when the y('teran's appointment shouW 
ha'-e hpen made relate" to a matter of substantive I'i::::ht. and is not 
intended to be retroactive so as to apply to an appointment sought 
prior to the cifcctive date uf the amendment. 

9. MUnicipal Corporations. 
The Yeterans' Preference Act applies to the office of city attorDt!. 

See 10 Am. Jur. 9~i". 

16 C. J. S. Constitutional Law, § 611. 

Appeal from the District Court of Wheatland County; Lyman 11. 
Bennett, Judge. 

Proceeclill~' in tlie matter of· the application of E!lllll~ 

O'Sulli\"an for appointment to the oUiee of attorney for th~ 

city of Harlowton. wlirl'rin the ma,\'or amI membcrs ot' th. 
City Council file(l a petition asking for leave to file an answer. I 
Frnolll an 0Irtler

l 
c1ismiss

1
ill

1

!! t~lel pl~'oeee.clingS, petitioner appl'a!~ ~ 
l.e\'er~('( aUf remal1l!'(, \\"1t 1 ( lrectlOns. 

::Ur. Emmet 0 'Sullivan, of Harlowton, and Hr. Eumond (i 

'l'oomey, of Helena, for ~\..PLJellant. 

The eourt erred ill holding' Chapter 160 of the 10-1;J )'Iolltan l 

Session La W~ unconstitutional. 
~ 

This act. generally known as the VeterallS Preferrllce Lalf. 
amendf'cl Chapter G6 of the 1037 lIIontana Session La"ws, ,,"hk~ 
was before this court in the case of Horyath v. Mayor of .\IJl­

conda, 11:2 }Iont. :266. The amendment extended the prrierrnrl 

provideu for in the act to ":Jlen and women who are and wil: 
be honorably c1ischargwl from the prrsent confliet," and sut­

stitntetl the order to show cause procedure with the [ollowjli~ 
"and upon the filing' of snch petition any jntlg'e in ~aid COil~ 

shall ha\"e original jnris(liction to (l('termine whether s;11I! 

applicallt ~hall be Pl'dC'lTI'(l for appointment ancl to issue i:; 
order din'etillg' and onlerillg' saicl appointing- authority I' 

emllloy sai,l applic::mt, all(l ~ai(l applicant '" compensation slti", 
be eff('eti,'r as of tl11' (late llis employml'llt wOllltl have b,~ 
l'ff(>din~ it' the appoilltil1~' <llltllOl'ity hall elllpl()~-('(l him." 

Tl[('s(' \\"I:rf' the olll.,- anwlldlll('llts llIad(' to sai(l law. 
TIl(' /'(Jlhtitutionality of tllP 1!):l7 law wa" not before tht 

eoul't in tIll' UOl"\"ath cast', npparentJr, for it j,; not JIlt'lltiow" 
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: :::' opillion. ~\.pparelltl~' all parties (,Oll(,Cl"llPtl "\\,('l'P satisfied 

::' l"ollstitlltiol1aI. If ~aid la,\" ,,'as ('ollstitntiollul. ,!!lll aplwl, 

,; ~lIbmits that it ira;..;. thE' 10,tl law like"\yisp is eOllstitu­

.:::d. 1l1l1l'sS the provision therein eliminating- l1oti('l' ami hear­

i) the appllimin!Y Ill1tllOrity makps it otlle1'\"i"p. This e011lt 

.' ,'ullsi~1t'lltly lll'l(l that" eYl'l"Y law is ]ll'PSllllll"I to be ('011-

. :1' i'lllUl" and must be nphdll if possibll', awl t11(' qnestioll 

':Ilt "\\,hetIH'l' it is possible to eOlHlemn it. bllt wlH'tlll'r it is 

'"iiJie to nphold it." "ami all lloubts shollid be rl'sol\"('ll ill 
. "I' of its validit~-; its invalidity must 1)(' sl!?'\"ll heyoilli a 

: '''Itable doubt, and shollld not lw deelarp(l Yoi(l lInlt's!'; its 

'i:ltion of the funelamentallaw is clear and palpablp." 

~ :ttl' Y. Gilllalin Co. II. S. Dist. et a1.. 102 )Itlnt. :j.'iG. 
:;iate ex reI. Gebhart v. City Couneil, 102 :Mont. 28 . 

... ('ns 0t al. v. State IIi,,'ll\nl~' COIlllllissioll l't al.. !)() )lOllt. ]:"i2. 

"l this eouri has fn1'thpr hel(l that" Thp ll'g'islatm'(' has tIl(' 

\ ,'I' til do anything" that is !lot (>xpressly pruhibitc,l h~' tIl<' 
:hlitution. ·x.;; 'x' The leg'islatnrr having' till' pO\\'t'J", Wf' may 

: inquire into the ,,"is(lom of the leg'islatiol1." 

\rillett Yi-i. Statp Board of Examilll'rs et a1.. 11:2 )Iont. :311. 

Tilll'; prelltising' it will be sc('n that saiel law is not olllloxions 

:111." ('(lnstitntional provision. for it lloes llot yiulatr allli is 
" ill elllli'lid i\'ith any provision of the Constitution. 

Till' (·ity of Harlowton is a (~1'('atnrp of the legislaturp llnder 

'"i hy virtuI' of tltf' illlplit'Ll pruyisiolls of ~('('. G .• \.rtielp XYT 

TtIP ~tatl' COllstitntion. and tlH'l"('llIH1t'r tltl' 11'.!.!'islatm·e is 

"1)111\\"('["('([ to p!'()vi(le for the ('leetioll or appoilltlll('nt or ~ll("lt 

,:'i"I'rs to ,l(lltlinj"l('1' the gon'l"nllwllt of eitil's 1IIH1 to\\"lIS as 

1'I'II!!lstall('es lila.,' rl'qllirc. 

'it:, of Uutte Y. ,Y('stOll, :2H Mont. :21:>. IJ Pae. -1,1:;. 
! '1ll\'T tli(',",c ('ol1(litions the uniform holding- of tht' ('onrts. 

,:<']iltlin!.! this one, is that the !lOin'l' of the le!.!isl'ltllJ"P is 
"IPl"'ll1P. awl that it ('an d('sig'nah~ b~· whom awl in wltnt 

'1;(I111PI' the pprson who is to fill thc oUie(' shall be app()illll,tl; 

'!;Il it ean moclify, ('ont1'o1. or abolish it; that it ma.,' 111'('''('l"i1)(' 

" (l'wliJ'i('atiolls of pnhlie ofl'i(,prs, thp ml'th()(l of thpir ('Iedi(lll 
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or appointment, and their powers aud lluties; that these matters 

,Ire within its control and snpel'Yision; that ill the exercise of 

sHch coutrol ot' snpen'ision it llla~' ]ll'('scribe the manner for 

sel!'l'tiou; that within said powers is embraced the right til 

dlang'e tllt' lllodt' of appointlllent to the oi'fiee that in saiil 

matte!,s citil's and eOllllties shall be g'on-rned b~' tlte leg-islatiw 

ma ulla!c' . 

.:"I[!' .. John .1, ('l1\'an. of Harlowton, [or Hespouc!ent. 

The act is IIIIC(lllstituti(,nal in that the same is an t'ueroaeh· 

mpnt h~- tht' It'!,,!'islatiw (irparttlll'nt np'on the .iudieiary. Thl' 
act p1'o\'ides that upon the filing' of the petition, by the veteran, 

t 11(' di~t!'id ('Ol1l't shall ha\'p ot'ig'inal .illris,lidion to lletermin,· 

\\'ht'tliet' slldl ajlpli(~ant shall 1)(' Ill·l'ferrell. This (leterminatiflll 

lllllst !It'e(,ssill'ii~- be a .iudicial determination, yet the act ft" 

~trid:> tit\' eOlll't to the testilll()n~- 01' the applieant and his (j\\'II 

\yitlll';,:;es. amI \\'ithholds frolll the court the right to make th,' 

iltYrstigatioll. neCl'ssan- for a jndieial llett'l'mination of the 

qUl'stiOll. This is apparent Ly the aml'ndmcnt t)f the 1D:37 law. 

hy the act of 10-1:3. "'hich struck frolll the act. notice and right 

to be heard. It has in effect made the act of judiciary, a 

lIlini,.,terial ratlier than a judicial act and is in yiolation oi 

Sl'c. 1 of ~trticle IY of the Constitution. The aid of the court 

(:annot be had to compel the lliscl'ction of nfficers or board in 

till' appnintnH'nt to office. 
:JIll. .n'STICE .t.\'U8T}L\:\, lll,liw1't,(1 tlt,~ opinion of the 

eonrt. 
This proel'('ding' \"as illstitllt('ti h.\- Elllnwt () '~lI11iyan to 

s"elln~ all Ol'lll' I' t1etprmiuing' tliat lip is ('Iltitl"ll to jlr('i'erenc~ 

for a]Jpoilltmt'llt as city iiltol'lll'.\- or iIarlowtoll and t1irl'din;! 

tIll' lltayO!' alltl eity coullei! tu elll[llu~' hilll. 

The petition alleges that ~[t'. 0 'Sulli"all is a lluly lie"Il,t"i 

it ttorup,Y -H t -la ,,- pradici ng' his pt'o [(',.;sion it t IIar] uwtOll, all tl 

that bet:Hllsl' of military sl't'yiee ill th!' first \yodd \\'i([' he j, 

('lltitleLi to prl'rt't'cllel' ill 1 Ii(' appointment lit' "ity at tortH',\' "I 
ITarll)wtoll, \I'hil'h P'lsitiOll Ii(' llI1Slll'c('ssfully 'inUdlt by \lTitt~1I 

applil'atioll to tht' ,·ity. it~ 111i1~-nt' ;llld (·it.\- ,·t)lllll'il. allt':,!iu:! 
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;, showing that he possesseu all the qllalifitatioll~ t'I1titling 
" ;/) pn'ren'nce under Chal)ter 6G, Laws of Hl:ri, awl Chapter 
) Laws of 19-!-:3, It fnrtller allegps that in a,lc1itiol1 to his 

: ;Cll applieatiun petitioner appeared in person bet'ore the 
:,rll' and city council nrQ'ing his appointment: that the lIH1~'or 

,I "ity conneil ,Yrongfully refused to appoint him amI ap­
"lIr-ll a non-veteran instead. 

I r l!l'e H llsband. deeming himsel t' cl is,! nalifiec1. tall e([ ill ,J III hre 
'!:tll H, Bennett to hear the petition anu entered all ol'(ler 

: !!C!' the date for a hearing'. Before the time set 1'01' hearing 
:uayor and members or the tity council filed a ]H'tirioll a,.,[;:­
;,'ave to file an 1lns\\'el' pnttim!' in issue the a.Jlpu'atioll,'; ot 
petition of ~Ir. 0 'Sullh·an. The tourt is!-i\ll-d ,til urt!,-r 

"r'ding' ?Ill'. O'Sullivan to s;how cause ,yIty th" pl'titiull of the 
,,\'In' and members of tile eit,.., eOLln<:il shoul,l Hot b" ,!lTitntc'll. 

"", \) 'Sulliyan filed objrdiom; to the order to show ,'<ltlse and 
: lotion to strike it and the petition from the files upon the 
': II \\'i 11 Q', among other grounds: That the petitioners are not 
""'n to be real parties in interest; that the pdition dues not 
:,Ie facts snfficiellt tt) des~ribt' any right in Jwtitioll(,l's to 

't"l'wne under Sec. flOS8, Revised Codes; that th" pJ'o,·('edin~ 
, Ilot one wherein intervention may be had; alit! that the 

'I'll\~el'ding' is ex parte in l·haractel'. 

Th:' hearing ('onsiste,1 of legal ar~'ument only as to tll(' ('(lll­

"l'l1etion of Chapt('l' GG, Ijaws of 1f1:37, and Chapt"I' HiO. Laws 
1:l..t:3, and as to the yali,lity of the latter, 

The court hel(1 that Chapter loO, Laws of 19-+:3, js lllll'tmstitll­
: [lIllal and Yoi(l in that it (lepriYes the appointing' PO\\'('1' of 

: "i i(~l' and the l'i~'ht to be heard upon the appl ication or p,'t i, 
'jollrr, allll lhat the petition filed by :\11'. 0 'Sullivan was ill­
,'ttTieiellt to vest in the court or jlll1ge jurisdiction to ]lro(·ppd 

Jl'!ll the petition. and 01'(1rrell its (lismissal. .J Utlg-lllf'nt \\'as 

'I!tl'\'('d accordingly. The appeal is f['om the order of dismissal 
,fl)d I'rom the judgment. 

\\"ltile the court's ordl'r does not so indicate, it is d('ar frow 
'I'hat transpired at the hearing that the trial judge in entering 
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the order or dismissal belieYfd that in proeeedings undrr Chap .. 
tel' HiO, Laws of I l )4:3, the only issue before the comt is wlletlh'l' 

the apllf!illtill!.,!' power abwwd its disel'ptioll, 'Ylwthel' thp eomt 

was rig-II t in so lw I il'yill!,!' makl's it necessary to ('ollsil [(>r t hI' 
lllCalli!1!..!' fll' ('Iwpter ](iO, III aseeltailliug' tllat lU('anillg' \rr of 

eOIll">t' an' [H'l'lllittpd to ('Illlsitlpr tlip state of tilp law lwfol'l' till' 

Hlllt'll<lllH'llt wa, llIad" ill J!l+:; a.'i <Ill aid in al'l'n'mg' at th? 

h'~'i~latiYt' illt('llt. 

Chaptcl' JliO or the La,,'s "f 1~)4:~ i,'i in most l'eslll'ets an', 

l'lHldlll"lIt or Ch<lptl'r (iii, La\"s oj' 1ft)i, \VI~ ,..,hall liprpinaftrr 

alllldp to tilt' dl<lll!.!'['S llwd(' ill 1~J.t:1. Doth nds ill the identical 

J a Il!..!' IJ(I gt' :!i\'p prph'l'I'lWI' to ',','reralls fot' p,tblic ('lll[llo~'ml'nt 

"l)l'o"itipd r!tp~' POS'i.'ss th(' bllSilll'SS eap<leity, l'OllljlNcncy <lTh! 

edul'ation to disl'lliln~'l' tIJt' duties of tIll' position in\'oh'ell" and 

"ag'p, loss of limb or other p[l~",:ical illlpairlllPnt. which lloes Jwt 

in fact incapacitate, shall not be deemed to disqualify them." 

l'mlpr both ads tIl(' \'eterall is IH'l'llIittt'll to petition til(' ('om! 

"when he fcpls that the spirit of the act has been "jolated. ruder 

Chaptel' (jG, being the If);n I'lHldill l'nt, upon the filing of the 

petition. "an~" judge in ::;aid ('onrt shall forthwith issue an order 

to show (~ausl' to the appointing authority clireding: said appoint· 

ing antllOrity to appear in sai(l court at a specified time and 
place, not lrss than fiYC (.)) nor morc than ten (10) clays aftcr 

the filing' of sail] wrified petition, to ::ihow canse. if allY he has, 
\yh~' said \,pteral! 1)1' perSOll Plltitll'(i to l)l'l'fpl'('n~(' slLOulu JtO! 

be employed by him and that said district court shall have 
juris,liC'fioll upon tIlt, pro]ll'l' sho\ying' to i~Slt:' ih Ol'dl'1' din'dill:: 

<lnd onlt'rill!.!' said appoillting' autiIol'ir)' to ~t)!llpl,\' \I'itll rhi, 

law ill !.!'i\'lllg' the prl'[I'relleP herl'in Ill'O\'idl'II.·' 

t'ndl'l' Chaptl'r HiO, Laws of J.~l-J.:l. the uuu';I'''qlLOt('li lall:!ua:.:·' 

is olilittl'd amI ill li!'l! therl'of appl'ars tIll' i'ollowin!.!': ".\Il~ 

judg'l' ill sa id l'on!'t shall lU1\'(' ori!,!'inal .i llrisd idioll to dl'1('l'Il1iw 

',I'hl'tij('r sail] applil';lIlt shall bi' {ll'l'fl'l'l'('d rUl' appoillTmcnt ,In'! 

1" is~u(' its urdl'l' dil,,'dillg' and (I!'(lc>rillg' said appointing' authllr' 

it," [I) "Ill[ll((~' ,;Iid appli('llnt, alld said ;1 ppli";(llt '.'i l'OIll[H'lISatll 'l! 
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Ii 1 be effective as of till' date his employment would have been 

"dive if the appointiug authority had employed him." 
,\'[lile Chapter 66 was in effect ancl before its amendment. 

'~ 1 the case of HOl'Yath v. :Uayor of City of .Anaconcla, 112 
.,",lIt ~G6, 116 Pac. (2ll) Sf.!. was clecirlcll. In that case we held 

,r the appointing' power had discretion in determining' wheth-

, : j,e applicant was qnalifiell within the meanillg of the act and 

,l the province uj' thl' court \"as to determine whether the 

""intiug- power actell arbitral'il~' M otherwise abused its dis­
i !Illl, l-nder the aooYr,ftuute!l part 01 Cl1aptl'l' (iG the ap­

, 'Ii ill!,!' po\\"pr was neatecl as an ad W r,.;e party and eutitlecl to 

,. 1\' call,',' whr the wteran ,~llOllld not be employed~ 

':." elilllinutill!,!' thl' order to SllO',\' cause provision, and substi­

C~J tlltil1~ the abm""-'luotl'll part of Chapter 160, the leg-isla­
", evidently int(,llliect to Llis)ll'nse 'with notice and a hl':tl'ing 

'()j'l~ tll,' distl'id ,·Ollrt. T!le applil'ullt cout"fHls that the 

["'Ilflecl :,;tatute make'S the ('Olll't tlt,· appoiuting' POWC'l'. The 

,,;·'mllll('nt ~'iYl's the eOll!'t Ol'iC!'illal jlll'isdict!OIl to !ll't('nnillt' 

ipther tll\' applil:<lnt shall be IH'j'rel'l'!'ll for appointment ;llld 

" i.,,;up its unleT C()lllJ~laJl(iill~' the appointillg' authority to 

""ll'!OY the applil:<l:lt. To all intent:,; aud pUl'poses the alllt'mll'u 

";:illte makes the (;Ollrt tIlt' appointil1~' amliol'ity, If the COllrt 

",,,,,\,S its f)l'CIC'l' nnder the "taIute it It'il\'es no lliscl't'tioll ill till' 

; "jl()illtiw.\' authority as tl) wholll it lIlil,\' appoint. The ('ourt's 

i.[l:r is equivalent to appointllll'ut anu dates baek to the time 

'::ilf'11 the authol'ity "jLOlllll haw made the employment. The 
":((,,,1 ion then is: :'I[a." ilil' l"g'islatlll'e place the power of appoint­
!lI('llt ill the jllcJi!:ial'Y'? The answer must be in the nt'g-atiyc 

r3] W;H'l'P, as here. the appointmC'nt i!': in no manupr eOll­

""'re([ with tl1(' operations of the jndiciar~'. Generally speaking, 
'1:" power of appointlU('nt is an C'xeeutiYl' (unction (In re ,VC's­

:'''1. ~8 :'IIont. 207, 7:2 Pac, ,,)U), whiell (;aUIlot be delegated to 

: lie j ndiciary. Sec. 1, Article IV of the .i\Iontana Constitution; 
11 .\m, ,Jill'. pp 88J, 886,42 AIll. ,Jur. p, !J4,g. 

fit Stat(~ ex reI. \Yltite \', Durkel', 11G Iowa !)G, oD N. ,y, ~04, 
~i)'l .. )7 Tl. n. ~\., :2H, !n ~\.lll. St, Hep, ~~:2. the court stated the 
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applicable rule as follows: I, Generally speaking". appointment 
to an office is an executive fUllction. True, not every appoint­
ment is executive in character, for appointments may be made 
by jndicial officers in the discharge of their official duties, and 
the legislature may appoint the officers necessary to enable it 
io discharge its duties. Bnt snch appointments are necessary 
to enable them to properly discharge their duties, and to main­
tain their separate existence. These do not involve an encroach­
ment on the function of any other branch. The appointments 
authorized by the Act in question are in no manner connected 

with the cliselwrge of .inclicial dnties. and to our minds clearly 

fall 'within the prohibitioll of the article of the, constitution 

hitherto quoted. ?lIuch more might be said in support of the 

conclusion reached, bnt this opinion has already outgrown 

proper limits. ,Tndg'es of conrts created by the constitution 

should not be burdenrd with execntiw or administrative duties. 

They shoulll, as nearly as possible. be freed from eycrything not 

jll(lieial in character. TIespect for the position has matrriully 

lessened wheneyer judges have attempted to (liscilarge dutil'S 

0)' an executive character. The judge should ll<we no favors tl) 

grant, no patronag'e to dispose of, and no friends to reward. 

The spoils system should haw no place in the selection of jndi­

cial officers. The manifest purpose of the legislature in passin~ 

the act in question and placing the appointing power in the 

hands of the judiciary is a compliment that speaks loudly of 
rhe integrity, fail'lle~s, and intlepencl('J1er of jndi~ial officers; 
but, if they are put on a plane with other officials, ,vho ar(' 
(·.ompelled to, or who, at least. ill many instances do, use their 

appointill~ power to fU1'tIH'r their own illten'st". will they !lot 
"a('l'ifi~p tlll'ir standing as jll<lg'('s, alld defeat tll!' very objl'l'ls 

intellll!'d to h(~ secured 1 Lpt liS adl!!'!'!' to till' traditions anti 

history of thl' past; let the judge be "nprelllP in his field, th(' 
Iririsiator ill his, al1(l the l'xl'cutiYe remain ,,'he!'1' tlte constitution 

IlIac!'(l him: 1(·t the t111'e(' eo-onlin<tt(' departmellts (If I!()\'l~rn' 

lll(,lIt }w p]'('s!'I'\"('(l intact: l(,t lll'itlt,·" Tl'!'llch IIpOll tlte (Jther; 
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;1 ::d nul' liberties will be preserwd. and our rights duly main-
':1 i.w'll." 

The fact that judges fill vaeaneies m the office of county 
. ·!ilmissioners by appointment does not militate against this 

,j,,,, for that powpr is rxpressly provided for in the Consti­

: lliion, Sec. -1, Article XVI; State ex reI. Do,Yen Y. District 

,', llrt, 30 i\Iont. ~-19, 1-16 Pac. -167, \VI're we to hold that the 

;ltute does not makp the eourt in etif'ct the appointing power, 
. ~till could not nphold the amended statute in aU its provi-

. ,,,n,,. If the ;;;tatute be not construed as delegating' executive 
,1,\\'('1'S to the jllllieiary, and wpre we to say that it merely 

:"poses judieial lluries upon the COll1't, the statute as amended 
.. "dd have to fall became it fails to provide for notice and a 

i"'aring . 

. Tllllicial proceediwl's ,yithont notice and opportunity for 

[';] hl'urin!! are contral','" ttl the ~tate and Federal COllStitu-
;1111'; as a deprh'atioll of rights withollt lIne procpss. It is to 

t'" 110t('(1 that Chapter 160 is silent ns to notice and an 0pp0l'­

I ill1ity for anyoll\' tl) be heard. The significance of thi:-; omis:-;ion 

;, il\'\:elltil1ltecl whell it is 1'PIIlPltlberPll that Chapter 66 spl'eifi­

,·;dly provideu for notice and a hl'aring by the appointing' power, 

:tlill thb" provisions arp llropPl'll b.\- the HltlelHlment of l!Ha. 

Tlli" p\'iLlences a dl'ar Ipg'islatin' intpllt to di~pellSe with notiee 

illlll a hearing'. If we eoneet1e that the statute imposes ju(lieial 

;!ll<l not l'xecuth·c lluties upon the court, then the court's only 

flillctiun ,vould be to determine whether the appointing power 
;dHlsed its discretion. or acted arbitrarily or fraudulently as 

lidll in the Horvath ease, and on that issue notice and oppor­

t unity for hearing' are essential. Compare ~tate ex reI. Dolin v. 

:'.Lljor, ;j,S i\Iont, 1-10, 10~ Pae. 618. 

L']J(ll~r the statute a controversy may arise between two or 

11101'(' wterans and the issue before the court ading jmlieially 

\\'oulJ be limited to determining' whether the appointing- pow('r 

adell al'bitrarily or fraudulently 1)1' acted in abuse of its dis­

"1'('1 i,m. and as before stated notice and opportunity for hearing 
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are necessary to constitute due process of law. 16 C. J. S., 
Constitutional Law, Sec. 619, p. 1245 et seq. 

The above-quoted portion of Chapter 160. so far as it pur­
ports to dispense with notice and hearing, must therefore be 
dedared inyalid, if we assume that the court's function was 

intended to be judicial. 
This holding, howeyer, does not affect the yalidity of the 

[5] remaining portions of that act. Section 2 of that Chapter 
proyides: "If any seer ion. sentence, clause or phrase of this 
[let is for any reason held to be unconstitutional or inyalid, 
sneh decision shall not affect the yalidity of the remaining 
positions [portions i of this act. The legislatiye assembly or the 
i3tate of :Montana hereb~- declares that it would have pasRed 
this aet irrespectiYe of the fact that anyone (1) or more sec­
tions, sentences, clauses, or phrases may be declared unconstitu· 
tional or inyalid." 

Another ampl1l1uH'nt malic by Chapter 160 was to include 
[6] "'ithin its terms Iw'n anel "omen who served in ·W orld ,Yar 

] r. Those proyisions of til(' amended statute are valid. 
Since the above-quoted portion of Chapter 160 is inyulid. 

[7] it does not \york the repral of the aboye-quotecl portion 
U[ Chapter 66 with rcrerrnee to till' order to show cause am! 
llotiee which the amewlrll statnt(' "'as L1l'sig'necl to snpers('lie. 
It is ,wll settled tllUt an lllleonstitntiona! ~tatutl' l'nade(l to 
take the plaee of a prior statute' (lops Hot affect the prior statute. 
Chicago . .:\I., st. P. &; 1'. 1\. H. CO. Y. Harmon, b:) .:\IOllt. 1. ~!):; 

Pac. i'G2; State l'X rd. :;\Ialott Y. Boarcl. 89 .:\Iont. :37, 2% Pac. 1; 
Vennekolt y. Lntey, % 1font. i':!, 28 Pac. (:~d) ·1,;')2; ami Sl'" 
note in 1m A. L. R. sm. Chapter 1GO contains a clause l'('p,.;d· 

ing- all aets and parts of acts ill eonflict with it. Chapter tit, 
was llot in conflict with Chapter 160 except as to the featllI'l' 
of notice and the order to show cause above not(·d. 

~illcP thl' case mnst be remanded for further procee(lill!!s, 

[8] 'me other point must be eonsi<i(·l'(·d. That point is ,viwtlll'l' 
thp elanse in Chaptrl' 1GO. ",hielt allows eOIll]wnsation tn tIil!" 

b,i('k to till' time ",1I('n the appointlll('nt shollid lIa\,(' hpPl1 matIt' is 
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'" lll. TIH> appli::atiol1 for appointmrnt in this case was maul' 
. \ pril. IlJ-13, and Chapter 160 did not become effectiyE' until 
,I' I, 10-13. The appointment '"lS sought as of .JIa,\' 17, 19·1:3. 

,-1',' is nothing' in Chapter 160 to indicate that it was intended 
h .. made retroactiYe as to a time before it became effective, 
" feature of Chapter 1150, it should be noted, is not a reml'-

"I (Jr procedural matter, but is a matter of snbstantiy(' ridlt 
,i (,han!!es "'hat appears to be th(' majority rule in the absence 
';atllte. See note in ;)3 .\, L. R. p, DDS. and cmnpare Pder-

I', Cit,l' of Dutte. H ::'I1ont, ·±Ol, 1:20 Pal' . ..].8:3 .• \llll. Cas. 
'::;:~. 338. '\Yl' hold that the part at' Chapter IGO ,,,hielt dl'als 

: i "01:1 !'Pll,:a t ion ,,'as Jl( ,t ill tended to be rl'iroadi ve and t Ims 
"llpl,l' to an appoilltIlll'nt song'ht at a time prior to the efl'pc­

l;at(' of Chapter lCO, To hold othel'wi;;l' ,,'ohM re11(le1" it 
""llstitlltioual in its retroactiYe operation. ::'I1ullane Y. ?-It­
~Izi(\ :26f) );-. Y. 369. 199 ~. E. 6:24. 10:3 .\. L. R. 7.')8. 

"'111(' ('()lltention is ma(le that our Y cterans' Preteren('e ,.\et 

"J lin,.., no application to the office of city attol'l1ey. ,\Ve hold 
.Ii it dilt''l apply to that office. See Dewr Y. Platt. S] Kan. 
,'J 10.1 Pac, 443. 

! i ,'oll()\\'s that the clausi> abovc qnot(,ll in Chapter 160 ;iO rar 
, ii <litelllpts to cOl1l'er <lnthority upon the court to mal:e an 
'1Illlintment is unconstitutional and void. So far as it under­

'" TO eOlli'el' jmlicial power "'ithout notice and ltearin!! it is 
"I·oi,l. Thc court was rig-ht in hoh1ill~ Chapter 1GO partiaH,\' 

"'alill. rnder the circumstances, however, since Chapter 66 
',;t! id and still in ('ifect so far a~ noticp and an order to show 

,'1". is concernell. we reverse the o1'(lp1' dislllissing' the lJl'II-

"ding-s and remand the eausc. "ith directions for the 10wer 
'in tl) prl'lnit petitioner to amend his petition so as to hl'ill~ 

',liTllin Chapter G6 a;; interpreted in the Horvath ca,,('. all(l 
'1"'<11'tl'1' to proceed in aecordanee ,,,itll tllc vipws hcrein statL·d. 
r t is so ol'llered. 
'flo. Chief Justiee .Johnson and Associate .Justices ,.\dair and 

';1, \\1' "011('111'. 
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LOCAL GOVERNMENT COMMITTEE 
FEBRUARY 14, 1985 
EXHIBIT B 

Question: 

PRESENTATION OF HENRY LOBLE, A DISTRICT JUDGE OF 
THE FIRST JUDICIAL DISTRICT, ON THE QUESTION OF 
THE UNCONSTITUTIONALITY OF SECTION 7-4-2106 MCA 
WHICH REQUIRES HONTANA DISTRICT JUDGES TO FILL BY 
APPOINTMENT A VACANCY WHICH OCCURS IN THE OFFICE 
OF COUNTY COMMISSIONER. 

Is Section 7-4-2106, l1CA unconstitutional insofar as it re-

quires district judges to fill, by appointment, a vacancy which may 

occur in the office of county commissioner? 

This question has already been answered in a case entitled 

"Application of O'Sullivan," 117 Mont. 295, 158 P.2d 306 (1945). .. 
In that case Mr. O'Sullivan was an attorney at law in 

Harlowton. He applied to the city, its mayor and city council to be 

appointed as city attorney. He claimed a veteran's preference under 

Chapter 66, Laws of 1937, and Chapter 160, Laws of 1943. He was not 

appointed as city attorney and brought an action to enforce his 

veteran's preference. At that time the veteran's preference law 

(Chapter 160, Laws of 1943) stated: 

"'Any judge in said court shall have 
original jurisdiction to determine whether 
said applicant shall be preferred for 
appointment and to issue its order direct­
ing and ordering said appointing authority 
to employ said applicant, and said 
applicant's compensation shall be effective 
as of the date his employment would have been 
effective if the appointing authority had 
employed him. ' " 
(Emphasis supplied.) 

The question for the Supreme Court to decide was whether the 

legislature could constitutionally require a district judge to appoint 

a city attorney under the circumstances and facts of the case. On page 

305 of 117 Mont., the court answered this question succintly as follows: 



"It follows that the clause above quoted 
in Chapter 160 so far as it attempts to 
confer authority upon the court to make an 
appointment is unconstitutional and void." 
(Emphasis supplied.) 

The reasoning for the court's ruling is set forth on pp. 302 and 303 of 

117 Mon. where the court quoted with approval from an Iowa case as 

follows: 

"Generally speaking, appointment to an office 
is an executive function. True, not every 
appointment is executive in character, for 
appointments may be made by judicial officers in 
the discharge of their official duties, and the 
legislature may appoint the officers necessary 
to enable it to discharge its duties. But such • 
appointments are necessary to enable them to 
properly discharge their duties, and to maintain 
their separate existence. These do not involve an 
encroachment on the function of any other branch. 
The appointments authorized by the Act in question 
are in no manner connected with the discharge of 
judicial duties, and to our minds clearly fall 
within the prohibition of the article of the 
constitution hitherto quoted. Much more might be 
said in support of the conclusion reached, but 
this opinion has already outgrown proper limits. 
Judges of courts created by the constitution should 
not be burdened with executive or administrative 
duties. They should, as nearly as possible, be 
freed from everything not judicial in character. 
Respect for the position has materially lessened 
whenever judges have at:tempted to discharge duties 
of an executive charact:er. The judge should have 
no favors to grant, no patronage to dispose of, and 
no friends to reward. The spoils system should have 
no place in the selection of judicial officers. The 
manifest purpose of the legislature in passing the 
act in question and placing the appointing power in 
the hands of the judiciary is a compliment that 
speaks loudly of the integrity, fairness, and 
independence of judicial officers; but, if they are 
put on a plane with other officials, who are 
compelled to, or who, at least, in many instances do, 
use their appointing power to further their own 
interests, will they not sacrifice their standing as 
judges, and defeat the very objects intended to be 
secured? Let us adhere to the traditions and 
history of the past~ let the judge be supreme in his 
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field, the legislator in his, and the executive 
remain where the constitution placed him; let the 
three co-ordinate departments of governm~nt be 
preserved intact-; let neither trench upon the other i 
and our liberties will be preserved, and our rights 
duly maintained." 
(Emphasis supplied.) 

A further quotation in the O'Sullivan case deals directly with 

the question presented here where the court said: 

"The fact that judges fill vacancies in the office 
of county commissioners by appointment does not 
militate against this view for that power is 
expressly provided for in the Constitution. Sec. 4, 
Article XVIi State ex reI. Dowen v. District Court, 
5 0 Mont. 2 4 9, 14 6 Pac. 4 6 7 . " 

However, the power referred to is not contained in our 1972 Constitution. 
s 

District judges no longer have this constitutional authority. Our 

Supreme Court has expressly ruled that were it not for the constitutional 

power previously contained in the 1889 Constitution, but now eliminated, 

it would be equally unconstitutional for a statute to require district 

judges to fill a vacancy in the office of county commissioner by appoint-

menta 

There is no reason for any further citation of authority. The 

matter is crystal clear. Section 7-4-2106 MCA is unconstitutional inso-

far as it requires district judges to fill, by appointment, a vacancy 

which may occur on the board of county commissioners. 

Since the above was written, our Hontana Supreme Court has a~ain and recently 

affirmed the principle announced in the O'Sullivan case. In Jensen v. State of 

Montana, 41 St. Rep. 1971, 1976, decided on October 25, 1984, our Court said: 

"In summary. the remedy the District Court Rranted 
Jensen was once provided by statute and this Court 
found the law unconstitutional. The precedent of 
O'Sllllivan controls: the legislature cannot place 
the power of appointment in the iudiciarv. Under the 
enforcement statute and the Constitution: the District 
Court may order the Department to grant Jensen the 
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veteran's absolute preference. Beyond this statutory 
relief, the judiciary lacks any power to appoint a 
particular petitioner to a job." (Emphasis provided) 

-4-
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LOCAL GOVERNMENT COMMITTEE 
FEBRUARY 14, 1985 
EXHIBIT C 

TESTIMONY ON SENATE BILL 265 

DENNIS HEMMER, COMMISSIONER, DEPARTMENT OF STATE LANDS 

The Department of State Lands supports passage of Senate Bill 265 that 
would extend the maximum lease term to 40 years for commercial leasing of 
state-owned property. State lands are becoming increasingly valuable for 
leasing for other uses other than grazing and agriculture due to the growth 
of urban centers in Montana. The Department estimates that there are 
approximately 25,000 acres of state lands within 3 miles of the 10 most 
populated cities in Montana. Many of these lands may be utilized for 
commercial development thus realizing an increased revenue to the trust. 

The passage of the legislation gives the Board the flexibility to 
issue commercial development leases for up to 40 years. Many lending 
institutions will not grant loans to interested parties on a lease that 
is issued for 25 years. A 40 year lease term would conform to the policy 
and requirements of lending institutions. 

The statute would also be changed to ensure that if the state decided 
to sell the property the lease would go with the sale. This is necessary 
before a developer is going to place a structure on leased property. 

The Board of Land Commissioners has been consulted regarding these 
purposed changes to the law and by motion has supported them. I would 
ask your passage of S.B. 265 as a means of increasing the income to the 
school trust. 

• 
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LOCAL GOVERNMENT COMMITTEE 
FEBRUARY 14, 1985 
EXHIBIT E 

13 February 1985 

1-lEMORANDUM 

TO: Senate Local Government Committee 

FROM: Karen Renne 
Researcher 

RE: Senate Bill 241, permitting counties to assess fees for fire 
protection 

Because this bill resembles HB 318, killed by this committee in the 
1983 session, attention should be called to the differences between 
the two bills. These are as follows. 

1. This bill (SB 241) provides for a fee assessed on improve~ents 
in areas not in rural fire districts. It does not apply to all 
areas or to all property, and it would mean that large land­
owners would pay proportionately less, not more, of the cost 
of fire protection in areas outside rural fire districts. 

HB 318 in the 1983 session imposed a tax on all property 
in areas not in rural fire districts, and it did not limit 
the amount of tax that could be imposed. 

2. This bill gives county commissioners the power to establish 
a fee schedule, with provlslon for public protest. HB 318 
had no provision for protest. 

3. This bill retains but does not increase the levy allowed 
a county to raise as much as $15,000 for fire control activities 
in general. This is a countywide levy already in the code. 
HB 318 raised the limit to $40,000. 

The amendment requested by Mr. Scully would add a phrase to 7-33-2109, 
reproduced below, allowing counties to charge the fee imposed by 
SB 241. This amendment is not appropriate. Section 7-33-2109 
authorizes a tax levy in rural fire districts, whereas 7-33-2209 
(amended by SB 241) refers only to areas not in rural fire districts. 

7-33-2109. Tax levy authorized. At the time of the annual levy of 
taxes, the board of county commis!'.ioners may levy a special tax upon all 
property within such districts for the purpose of buying or maintaining fire 
protection facilities and apparatus for such districts or for the purpose of 
paying to a city, town, or private fire service the consideration provided for 
in any contract with the council of such city, town, or private fire service for 
the purpose of furnishing fire protection service to property within such dis­
trict. Such tax must be collected as are other taxes . 

.. 



Amend SB 241 

LOCAL GOVERNMENT COMMITTEE 
FEBRUARY 14, 1985 
EXHIBIT F 

1. Title, line 7. 
Following: "ACTIVITIES" 
Insert: "BY FIRE COMPANIES" 

2. Page 1, line 24. 
Following: "activities" 

(February 13, 1985) 

Insert: "of fire companies existing [on the effective date of 
this act] or the expansion of such companies, for the 
purposes" 

3. Page 2, line 6. 
Following: "area" 
Insert: "and all mobile homes not taxed as an improvement under 

15-24-202," 

4. Page 2, line 7. 
Following: "improvements" 
Insert: "and mobile homes" 

5. Page 2, line 15. 
Following: "property" 
Insert: "or mobile home" 
Following: "with the" 
Insert: "applicable" 

• 
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PROPOSED ~lENTS 'ID SB 25 

1. Title, line 9. 
Following: "7-6-2426," 
Insert: "7-6-2427," 

2. Title, line 10. 
Following: "46-14-202," 
Insert: "46-14-221," 

3. Page 6, lines 9 through 19. 

.. 

LOCAL GOVERNMENT COMMITTEE 
FEBRUARY 14, 1985 
EXHIBIT G 

Following: "counties." 
Strike: remainder of line 9 through "session." in line 19 

4. Page 10, line 3. 
Following: line 2 
Insert: "Section 8. Section 7-6-2427, ~K:A, is amended to read: 

t'7·6-2427. Special prOVISIOns for certain charges related to 
criminal prosecutions. (1) Notwithstanding 7·6·2426, all costs of a crimi· 
nal prosecution, including attorneys' fees, of an offense committed in the 
state prison are not charges against the county in which the state prison ift, 
located. Such costs shall be paid by the department of institutions. . 

til nTh Ii a ttirnhrai aLbion is [CinOUCa eeiere tJilil!l; the Gaits 8:eertting 
,rYPOtl st .... trmmg"al 8l'!d: hid} lliust Be 8: ehgrge against the cQunty iR 'i'b8ieh 

the iRsietr .. e .. t "as f6t:1nd 01 infeFFAsti8R file'" .1 " 

Renumber: subsequent sections 

5. Page 13, line 6. 
Following: line 5. 
Insert: "Section 14. Section 46-14-221, M2A, is amended to read: 

/(46-14-221. Determination of fitness to proceed - effect of 
finding of unfitness - expenses. (1) The issue of the defendant's fitness 
to proceed may be raised by the defendant or his counselor by the county 
attorney. When the issue is raised, it shall be determined by the court. If nei· 
ther the county attorney nor counsel for the defendant contests the finding 
of the report filed under 46·14·203, the court may make the determination 
on the basis of the report. If the finding is contested, the court shall hold 

,a hearing on the issue. If the report is received in evidence upon the hearing, 
the parties have the right to summon and cross· examine the psychiatrists 
who joined in the report and to offer evidence upon the issue. 

(2) If the court determines that the defendant lacks fitness to proceed, 
the proceeding against him shall be suspended, except as provided in subsec· 
tion (4) of this section, and the court shall commit him to the custody of the 
director of the department of institutions to be placed in an appropriate 
institution of the department of institutions for so long as the unfitness 
endures. The committing court shall, within 90 days of commitment, review 

the defendant's fitness to proceed. If the court finds that he is still unfit to 
proceed and that it does not appear that he will become fit to proceed within; 
the reasonably foreseeable future, the proceeding against him shall be dis· -
missed, except as provided in subsection (4) of this section, and the county 
attorney shall petition the court in the manner provided in chapter 20 or 21 
of Title 53, whichever is appropriate, to determine the disposition of the 
defendant pursuant to those provisions. 

(3) If the court determines that the defendant lacks fitness to proceed 
because he is developmentally disabled as provided in 53·20·102(4), the pro 
ceeding against him shall be dismissed and the county attorney shall petition 
the court in the manner provided in chapter 20 of Title 53. 

(4) The fact that the defendant is unfit to proceed does not preclude any 
legal objection to the prosecution which is susceptible to fair determination 
prior to trial and without the personal participation of the defendant. 

(5) The expenses of sending the defendant to the custody of the director 
of the department of institutions to be placed in an appropriate institution 
of the state department of institutions, of keeping him there, and of brin!(ing 
him back are chargeable to the state hl.it tbe statB Rl6) 'eeoell tltem 601ft 

tHe Estate of tR8 QllfIlAfllI~·1 " 
and payable as provided in (Eection:] 

Renumber: subsequent sections 



PROPOSED N-1ENDMENT 'ID SB 142 

1 •. Title, line 5. 
Following: "TAX ON" 
Insert: "AUl'CM)BlLES AND" 
Following: "LIGHT II 
Strike: IlVEHICLES" 
Insert: "TRUCKS" 

.. 
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