MINUTES OF THE MEETING
BUSINESS & INDUSTRY COMMITTEE
MONTANA STATE SENATE

February 13, 1985

The twentieth meeting of the Business & Industry Committee
met on February 13 in Room 410 of the Capitol Building at

10 a.m. The meeting was called to order by Chairman Mike

Halligan.

ROLL CALL: All committee members were present.

CONSIDERATION OF LC1861-01 FOR COMMITTEE BILL: Motion was
made by Senator Williams to introduce LC1861-01 as a com-
mittee bill. The motion carried. Senator Williams will
carry the bill. '

CONSIDERATION OF LC1862-01 FOR COMMITTEE BILL: Motion was
made by Senator Thayer to introduce LC1862-01 as a committee
bill. The motion carried. Senator Thayer will carry the
bill.

CONSIDERATION QOF SENATE BILL 306: Senator Jack Haffey,
Senate District 33 of Anaconda, sponsored this bill at

the request of the Economic Development Board. He explained
the board has developed quite a large loan portfolio and
this bill would provide audits through the state bank
examiners for purposes of determining the quality of the
loans.

PROPONENTS: Dale Harris, Deputy Administrator of the Montana
Economic Development Board, explained they are very comfort-
able with the legislative audit and with the size of the loan
portfolio now they feel it should also be examined by the
state bank examiners for an independent opinion. There is

a fiscal note which estimates the cost of an audit would be
$2700 per year but they have this included in their budget
proposal before the legislature now.

OPPONENTS: There were no cpponents to Senate Bill 306.

Questions were then called for from the committee. Senator
Fuller wanted to know if there were any other state agencies
doing this type of audit. Dale Harris explained that the
constitution requires an annual audit of agencies but they

are the only agency requesting this particular type of audit.
When asked about the housing board loans he was told these are
different because they are guaranteed by a federal agency and
there is no risk with those loans. He also explained they
administer the coal tax loan program, pool industrial revenue
bonds loans and the pool municipal bond act. This audit would
apply to all three. Senator Haffey closed by stating that
research should be done to make sure the bank examiners have
the power to charge for doing an audit. The hearing was closed
on Senate Bill 306.
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CONSIDERATION OF SENATE BILL 335: _Senator Richard Manning,
Senate District 18, Great Falls, is the sponsor of this bill.
It would require contractors to be registered and post a
surety bond at the time of registration and require proof of
registration prior to receiving a contractor's discount

or it would be a misdemeanor. He felt this would provide
protection to the consumer, lumber vards, merchants and

the workers themselves. (EXHIBIT 1) He distributed a
statement of intent along with his testimony. (EXHIBIT 2)

PROPONENTS: There were no proponents to Senate Bill 335.

OPPONENTS: There were no opponents to Senate Bill 335.

Questions were then called for from the committee. Senator
Gage felt every person in the state might be in violation of
this act should it pass. Senator Manning stated it was
mainly directed at those people who do home repairs and
quickly go through an area before their creditability can be
checked out. He further explained the contractor would

have to register through the Department of Commerce in

Helena and they in turn would notify local authorities whether
or not a contractor was licensed. Senator Thayer felt this
should be a local enforcement issue and not the Department of
Commerce to try to administer. Senator Weeding wanted to
know how you distinguish between a contractor and a handyman.
Senator Kolstad wondered if a handyman might be under a
misdemeanor if he was not registered and Senator Manning
admitted this might require some investigation. Senator
Manning stated that other contractors have been testifying

on a bill currently in administration and that they feel

that this is an area that should be addressed. The hearing
was closed on Senate Bill 335.

CONSIDERATION OF SENATE BILL 343: Senator Mike Halligan,
Senate District 29, Missoula, stated this bill provides for
a five year statute of limitations for public contractors
fees and tax. It was an oversight in 1983 legislation not
to include this. The state has been doing this anyway and
this would be just a clarification.

PROPONENTS: Bob McGee from the Department of Revenue stated
no one will be restricted in any way, that it was just an
oversight last session and they would like to see the law

on the books for their protection as well as for the consumer.

OPPONENTS: There were no opponents to Senate Bill 343.

Questions were then called for from the committee. Senator
Halligan stated this just codifies to make uniform the statute
of limitations with other state taxes. The hearing was closed
on Senate Bill 343.
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DISPOSITION OF SENATE BILL 343: Senator Thayer moved that
Senate Bill 343 DO PASS. Motion carried.

DISPOSITION OF SENATE BILL 335: Senator Goodover made a
motion to TABLE Senate Bill 335. The motion carried.

CONSIDERATION OF SENATE BILL 252: A short discussion on
whether or not there have been some amendments proposed
for Senate Bill 252. Mary McCue had talked with Mike
McGrath and they are suggesting that the committee expand
the tnvestigative demand power of the county attorneys and
take it out of the Department of Commerce entirely. She
would do more research and get back with the committee.

CONSIDERATION OF SENATE BILL 317: Senator Dorothy Eck,
Senate District 40 of Bozeman, introduced this bill at the
request of the Public Service Commission. It will allow
the PSC to issue an order to show cause why a particular
action of a public utility should not be prevented pending
consideration of the action by the commission. It was
prompted by litigation against Montana Power last year. It
would also allow them to issue a temporary injunction.

PROPONENTS: Eileen Shore, Attorney for the PSC, stated
this did come about because of litigation with Montana
Power. She explained the history of the court case.
(EXHIBIT 3) They drafted this legislation to address the
issues raised by the court decision. They feel they need
this protection for their future investigations.

OPPONENTS: John Alke, Montana Dakota Utilities, is opposed
to this bill because it is an attempt to give the PSC the
power to issue injunctions. This is extraordinary power
which can now only be issued through the courts. He feels.
this bill is a very broad and fundamental departure from

the concepts of government, justice and fairplay. He feels
the PSC is unsituated to seek injunctive relief. Mike
Zimmerman, Attorney for Montana Power Company, is also
against this bill because they feel the PSC is overreaching
their power in trying to pass this legislation. He feels
the judicial power should remain in the courts. (EXHIBIT 4)
The Supreme Court decision which led to this legislation
stated that the power should remain with the courts. He
feels it would upset the traditional balance of power the
court system now has. Gene Phillips, with Pacific Light

and Power, Kalispell, feels this offers sweeping power to
the PSC compared to what they have now. It would make the
PSC the prosecutor, the judge, jury and the hangman. Dennis
Lopach, representing Mountain Bell, submitted testimony against
Senate Bill 317 urging defeat also. (EXHIBIT 5)

Questions from the committee were then called for. Senator
Fuller wanted to know if any other executive branch has this
authority and was told only on rare ocassions. Senator Fuller
wanted to know if this was drafted because of the court decision.
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Senator Gage asked Eileen Shore if this was a unanimous
decision to draft this measure and she stated that it was.
Senator Halligan felt the measure was more of a cease and
desist type of order. Eileen Shore felt they were just

buying time. Mike Zimmerman feels the district courts

should have the jurisdiction and if the PSC has evidence

they should take the matter to court. Senator Goodover

felt they have that recourse now. Greg Obert, PSC commissioner,
stated they feel they need the protection of this measure.

The hearing was closed on Senate Bill 317.

DISPOSITION OF SENATE BILL 250: There were some amendments
proposed on Senate Bill 250 which the subcommittee had worked
out. (EXHIBIT 6) Senator Christiaens explained they had
taken out the section on reinsurance. There was also some
concern about the way the realtors assessed sums yearly.

They decided to replace this with "the ability to raise
additional funding to keep the minimum at $100,000." It

was noted there were opponents to this bill and also several
realtors present who felt that it was a good measure. The
bill as amended would allow the board to levy whatever they
felt was necessary to keep the level at $100,000. Senator
Kolstad stated it was a very good possibility they might have
to replace this fund many times a year. Senator Goodover
stated there are some states that make this available as

an option to the realtor. Senator Gage felt they were just
trying to subsidize the bad realtors. Senator Gage then
moved that Senate Bill 250 DO NOT PASS. On a roll call

vote the motion to DO NOT PASS prevailed 6 to 4 with Senator
Halligan, Senator Christiaens, Senator Fuller and Senator
Williams voting no.

7

/

The meeting was adjourned at 11:30 a.m. )

W

Mike Halligan, Chairman
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EXHIBIT 1
BUSINESS & INDUSTRY
February 13, 1985

SENATE BILL 335

THIS BILL IS AN ACT TO REQUIRE CONTRACTORS TO BE REGISTERED AND

TO PASS A SURETY BOND.

THE REASON FOR THIS BILL IS TO PROVIDE PROTECTION TO THE CONSUMER,

LUMBER YARDS, MERCHANTS, AND WORKERS WORKING FOR THESE CONTRACTORS.

OVER THE COURSE OF YEARS, THERE HAVE BEEN MANY INCIDENTS WHEREBY
OUT-0OF~STATE, OUT-OF-CITY, AND FLY-BY-NIGHT CONTRACTORS HAVE LEFT
TOWN WITH THE JOB NOT DONE OR DONE BADLY: OR BILLS FOR MATERIALS,

SUPPLIES, OR WORKERS UNPAID.

SEVERAL CONTRACTORS AND SUPPLIERS ASKED ME TO SUBMIT THIS BILL
TO PROTECT THE PUBLIC AND THE CONTRACTORS FROM THIS ABUSE. THIS
BILL MIGHT NOT BE THE WHOLE ANSWER, BUT IT DEFINITELY IS A STEP

IN THE RIGHT DIRECTION.



EXHIBIT 2
BUSINESS & INDUSTRY
February 13, 1985

49th Legislature LC 1296

STATEMENT OF INTENT

BILL NO.,

A statement of intent is required for this bill because it
authorizes the department of commerce to adopt rules governing
the act and establishing a registration fee.

(1) Rules adopted by the department should include:

(a) adopting an application form for registration;

(b) a method of proof of registration, such as a card; and

(c) setting of fees to cover the costs of administering
registration.

(2) The department may adopt rules concerning:

(a) the type of security in lieu of a bond it will accept;

(b) a method for receiving notice from a surety company
that a bond has expired;

(c) notification of a contractor that his registration is
suspended; and

(d) enforcement of the provisions of the act.
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PUBLIC SERVICE COMMISSION 2701 Prospect Avenue ¢ Helena, Montana 59620
Telephone: (406) 444-6199

2/13/85

Thomas Schneider, Chairman

John Driscolt

Howard Ellis SB 317
Clyde Jarvis -
Danny Oberg

POSITION STATEMENT

The bill grants the Public Service Commission specific
authority, under Section 69-3-103, MCA, to issue orders prevent-
ing public utilities from undertaking particular action until the
Commission has considered the regulatory impacts of the action.

When the Commission learned in 1982 that the Montana Power
Company intended to take the steps necessary to reorganize,
through the creation of a holding company, the Commission ordered
the Company to cease such actions pending a PSC investigation
into the reorganization. Litigation ensued concerning the Com-
mission's order.

In Montana Power Company v. Public Service Commission, 40

St. Rep. 1712 (1983), the Supreme Court questioned the manner iﬁ
which the Commission had prevented Montana Power from reorganizing.
This bill addresses the Court's concérns by providing specific
statutory authority for the Commission to prevent a utility from
taking action, and a procedural process to be followed.
The bill provides that the Commission may issue an order to
show cause to a public utility when the Commission believes that

a utility is going to undertake action that should be prevented.

Consumer Complaints (406) 4446150 Mmgfg
“AN EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER”
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Position Statement

Page 2

An order to show cause provides the utility with an opportunity
to come before the Commission, and present a case for why the
Commission should not prevent the utility's proposed action. If
the utility successfully convinces the Commission, the Commission
terminates the show cause order. If the utility is unsuccessful,
the Commission determines the appropriate administrative proceed-
ing to gather the information necessary to determine whether the
utility can be allowed to proceed or not. In the majority of
instances, a Commission investigation proceeding will be appro-
priate, but it is also possible the issue could be made a part

of a pending rate case.

The bill also authorizes the Commission to issue a temporary
order to show cause. The temporary order would be used when the
utility's action is imminent and the Commission believes it must
immediately stop the utility from acting or it will be too late
to question the activity at all. When a temporary order is issued,
the statute requires the Commission to conduct a show cause hear-
ing within ten days of the issuance.

The Commission believes the authority provided by this bill
is necessary for the Commission to carry out its functions as a
public utility regulator. If a utility is about to take action
that may adversely affect ratepayers, or the Commission's ability
to regulate, a procedure must be available for the Commission to
prevent the action until further information on the impacts can

be obtained.
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EXHIBIT 4
- BUSINESS & INDUSTRY
February 13, 1985

2/7/85

Senate Bill 317

This bill would grant the Public Service Commission a power
that so far has been reserved to the courts in Montana. The
injunctive power the PSC is seeking is a power it does not need
and that it should not have.

This drastic power 1s not needed because the PSC has
complete and unhindered access to the courts. The PSC thus has
the means to stop a utility from undertaking a proposed action
that it perceives to be harmful to rates or services. The
Montana Supreme Court agrees.

On March 1, 1982, MPC informed the PSC that the Company
intended to present a reorganization plan to its shareholders.
After the announcement, the PSC attempted to exercise the
injunctive power they are now seeking. Not‘only did the Supreme
Court say the PSC doesn't have this power, but it said it wasn't
necessary for the PSC to have 1t. The Supreme Court said the PSC
could have taken the matter to districtrcourt and sought an
injunctive order. The Supreme Court said ﬁhat adequate means to
enforce public utility law are found in the court system and the
PSC had not shown any need for the extraordinary judicial power
it was claiming.

Article VII, Section 1 of the 1972 Montana Constitution
vests judicial power exclusively in the courts. The legislature,
in enacting the PSC's statutory authority, recognized this
fact when it said in Section 69-3-103 that nothing in Title 69

would "be construed as vesting judicial powers on ... [the]



commission." Further, the legislature made this recognition when
it provided in Section 69-3-110(5) that the PSC could compel

public utility compliance with the provisions of Title 69 by

bringing legal actions seeking mandamus, injunction, or other
civil remedies. Clearly, if the legislature were to vest the PSC
with this extraordinary judicial power, basic constitutional

principles would be violated. This bill should not be passed.

For: The Montana Power Company

By: Michael E. Zimmerman
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EXHIBIT 5
BUSINESS & INDUSTRY
February 13, 1985

MOUNTAIN BELL PUBLIC AFFAIRS DEPARTMENT
SENATE BILL NO. 317

This bill goes so far beyond any power reasonably necessary
to the regulatory process that Mountain Bell must strongly urge
its defeat. The PSC is seeking the authority to issue
injunctions against utility activities that it may disagree
with. Apparently it is not enough that the PSC can now go to
the District Court and seek an injunction. Instead, the PSC
seeks itself to exercise this function, despite the exhortation
in 69-3-103 (1), MCA, that "nothing in this chapter shall be
construed as vesting judicial powers on said commission..."

An injunction is an extraordinary order by a court which
usually serves to prevent an action or to preserve a set of
circumstances until a judge can decide if the defendant's
impending action is contrary to law. The power the PSC seeks
goes far beyond the power vested in any Montana court. The PSC
wants authority to order an action stopped if it

"(i) will harm or threatens to harm the public health,
welfare, and safety; |
{ii) may be unlawful under this chapter;
(iii) will affect the ability of the commission to
ensure reasonable rates..."”
or any combination of these conditions. While (ii) looks like
an injunction standard (unlawful action), the other criteria
are subjective. Whatever actions a majority of the five

Commissioners view as detrimental to the public's interest in

essence become unlawful. Unfortunately, a utility's management

has no way of knowing what views that majority may hold.



Senate Bill No. 317

Continued

Additionally, the utilities cannot guess what activities might
become illegal when an election is held and the PSC's
membership changes.

If this bill is passed and approved, objective standards of
law and behavior for the utility industry will be gone and
replaced by standards which no one could predict. The
utilities would be forced at every turn to anticipate the views
of a political body whose attitudes and decisions are, by its
own admission, largely responsive to changing public
attitudes. Those views are also very subject to change, as are
most views on public policy issues.

The PSC, Mountain Bell believes, can point to no
circumstances or events that prevent it from using the courts
like other institutions in society. The PSC has no need for

judicial powers of its own.



EXHIBIT 6
BUSINESS & INDUSTRY
February 13, 1985

Amendments to SB 250,

1. Page 5, line 11.

Following: "and"
Strike: "renewal"
Insert: "additional"

2. Page 5, line 18.
Following: "If"
Strike: "on June 30 of any year, beginning in 1986,"
Insert: "at any time"

3. Page 5, line 20.
Following: "chapter"
Strike: "shall"
Insert: "may be assessed a sum"

4. Page 5.
Following: 1line 20 :
Strike: "when renewing his license, pay a sum not to exceed $35
in addition to the annual renewal fee"

5. Page 6, lines 8 and 9.
Following: "[section 6],"
Strike: "in the court in which the judgment was enacted"
Insert: "with the board"

6. Page 7.
Following: 1line 21
Insert: "of execution and proceedings in aid of execution"

7. Page 7, line 22.

Following: "other"

Strike: ‘"persons liable to him in the" ~

Insert: ‘"person against whom he has a judgment as a result of
the"

8. Page 7, line 25,
Following: "The"
Strike: '"board may move the court”
Insert: "licensee may request the board"

9. Page 8, line 11,
Following: "the"
Strike: "court"
Insert: "board"

10. Page 8, line 12.
Following: "party, the"
Strike: "court shall"
Insert: "board may"



11. Page 8, line 14.
Following: "period as the"
Strike: "court"

Insert: "board"

12, Page 8, line 16.
Following: "hearing the"
Strike: "court"

Insert: "board"”

13. Page 8, line 19.
Following: "the"
Strike: "board"
Insert: "licensee"

14. Page 8, line 21.
Following: "the"
Strike: "court"
Insert: "board"

15, Page 8, line 22.

Following: "account, the"
Strike: "court"
Insert: "board”

16. Page 8, line 23.
Following: "order"
Strike: "directed to the board”

17. Page 9, line 1.
Following: "may"
Strike: ", subject to court approval, compromise and"

18. Page 9, line 2.
Following: "pay"

Insert: "all or"
Following: "any"

Strike: "application"
Insert: ‘"part of a claim"

19. Page 9, line 15.

Following: "as the"
Strike: "court"
Insert: “"board"

20. Page 9, line 22.

Following: "petition of"
Strike: "the board"
Insert: '"any person"
Following: "board, the"
Strike: "court"

Insert: "board"



21. Page 10, line 6.
Following: "the"
Strike: "court"
Insert: "board"

22. Page 10.

Following: 1line 6

Strike: section 11 in its entirety
Renumber: subsequent sections

(Ve
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SENATE COMMITTEE

ROLL CALL VOTE

BUSINESS & INDUSTRY

February 13, 1985

Date

NAME YES NO
Chairman Mike Halligan X
Jy-Chrm. B. F. Christiaens X
Senator Paul Boylan .
Senator David Fuller X
Senator Delwyn Gage X
Senator Pat Goodover X
Senator Allen Kolstad X
Senator Ted Neuman
Senator Gene Thayer X
Senator Bob Williams X
Senator Cecil Weeding X

carol Duval

Secretary

Motion:

Mike Halligan

Chairman

Motion by Senator Gage to DO NOT PASS Senate Bill 250.

Passed by 6 to 4.

1985
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SENATE BUSINESS & INDUSTRY COMMITTEE

COMMITTEE MEMBERS

1985
Senator Mike Halligan, Chairman Senator Chris Christiaens, Vice-Pres.
Senator Paul Boylan Senator Allen Kolstad
Senator Dave Fuller Senator Ted Neuman
Senator Delwyn Gage Senator Gene Thayer
Senator Pat Goodover Senator Bob Williams

Senator Cecil Weeding

Carol Duval, Committee Secretary Mary McCue, Legislative Council



ROLL CALL

BUSINESS & INDUSTRY COMMITTEE

49th LEGISLATIVE SESSION, 198 5

MONTH JANUARY

DATE-==——=——=—=—==— 10 11 14 15 16 17 |18 21 22 23
NAME:

Chrm. Mike Halligah X} X X X X X X X
V-Chr. Christiaens| X| X X X X X X X
Senator Boylan A}l X X X X X X X
Senator Fuller X| X X X X X X X
Senator Gage X| E B E X X E X
Senator Goodover X1 X X X X X X X
Senator Kolstad Al X X X X X X X
Senator Neuman Al X X E X X X X
Senator Thayer X| X X X X X X X
Senator Williams X| X X X X X X X

KEY: X--Present
A--Absent
E--Excused




ROLL CALL

BUSINESS & INDUSTRY

COMMITTEE
49th LEGISLATIVE SESSION, 198_2*
MONTH JANUARY

DATE==m—————————— 24 25| 28 29 30 31
NAME:

Chrm. Mike HalliganX X X X X
V-Chr. Christiaens|X X X X X
Senator Boylan X X X X X
Senator Fuller E X X X X
Senator Gage B X X X X
Senator Goodover X X X X X
Senator Kolstad X X X X X
Senator Neuman X X X X X
Senator Thayer X X X X X
Senator Williams X X X X X

KEY: X--Present
A--Absent
E--Excused



ROLL CALL

BUSINESS & INDUSTRY

COMMITTEE

49th LEGISLATIVE

MONTH FEBRUARY

SESSION, 1985

DATE~——=——~——————— 1 4 5 6 7 8 11 12 13 |14 15
NAME :

Chrm. Mike HalligapX X X X X X X X X
V-Chr. Christiaens| X E X X X X X X X
Senator Boylan X X X X X X X X X
Senator Fuller X X X X X X X X X
Senator Gage X ) X X X X X X X
Senator Goodover X X X X X X X X X
Senator Kolstad X X X X X X X X X
Senator Neuman X X E E X X X X E
Senator Thayer X X X X X X X X X
Senator Williams X X X X X X X X X
Senator Weeding X X X X

KEY: X--Present
A--Absent
E--Excused




ROLL CALL

BUSINESS & INDUSTRY COMMITTEE
49 LEGISLATIVE SESSION, 198 5
MONTH FEBRUARY

DATE-~—=—==—=—=——m 18 19 20 21] 21 22 22 25
NAME : 1l0am|5pm |l0am 2;20

Chrm. Halligan X X X X X X X X
V-Chr. Christiaens| X X X X X X X X
Senator Boylan X X X X X X X X
Senator Fuller X X X X X X E X
Senator Gage X X X X X X X X
Senator Goodover X X X X X X X X
Senator Kolstad X X X X X X X X
Senator Neuman X E B E E E E X
Senator Thayer X X X X X X X X
Senator Williams X X X X X X X X
Senator Weeding X X X X X X X X

KEY: X--Present
A--Absent
E--Excused



BUSINESS & INDUSTRY

ROLL CALL

COMMITTEE

49th [EGISLATIVE SESSION, 1985

MONTH MARCH

DATE-———-=~—-—————— 6 7 8 11 12} 13 14 15
NAME :

Chrm. Halligan X X X X X X X X X
V-Chr. Christiaens|X X X X X X X X X
Senator Boylan X X X X X X X X X
Senator Fuller X X X X X X X X X
Senator Gage X E E X X X X X X
Senator Goodover X X X X X X X X E
Senator Kolstad X X X X X X X X X
Senator Neuman X X X X X X X X X
Senator Thayer X X X X X X X X X
Senator Williams X X X X X X X X X
Senator Weeding X X X X X X X X X

KEY: X--Present
A--Absent
E--Excused




ROLL CALL
BUSINESS & INDUSTRY COMMITTEE

49th LEGISLATIVE SESSION, 198 >

MONTH MARCH
DATE === mmm e mmm 18] 19 20 21 22 25 26 | 27 28 29
NAME : L0am
Chrm. Halligan X X X X X X X X X X
V-Chr. Christiaeng X X X X X X X X X X
Senator Boylan X X X X X X X X X X
Senator Fuller X | X X X X X X | X X| X
Senator Gage X X X X X X X X X X
Senator Goodover X X X X E X X X X X
".Senator Kolstad X X X X X X X X X X
Senator Neuman X X E E B X X X X X
Senator Thayer X X X X X X X X X X
Senator Williams X X X X X X X X X X
Senator Weeding X X X X X X X X X X

KEY: X--Present
A--Absent
E--Excused



ROLL CALL

BUSINESS & INDUSTRY
COMMITTEE

A9th LEGISLATIVE SESSION, 198 5

MONTH APRIL
DATE-=———m——— e e 2 3 4 18
NAME :
Chrm. Halligan X X X E
V-Chr. Christiaens} E X X X
Senator Boylan X X X E
Benator Fuller X X X X
Senator Gage X X X X
Senator Goodover X X X X
Senator Kolstad X X X X
Senator Neuman X X X E
Senator Thayer X X X X
Senator Williams X X X X
Senator Weeding X X X X

KEY: X--Present
A--Absent
E--Excused
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