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MONTANA STATE SENATE 
JUDICIARY COMMITTEE 

MINUTES OF THE MEETING 

January 30, 1985 

The seventeenth meeting of the Senate Judiciary Committee was called to 
order at 10:05 a.m. on January 30, 1985, by Chairman Joe Mazurek in 
Rooms 413-415 of the Capitol Building. 

ROLL CALL: All committee members were present, with the exception of 
Senator Kermit Daniels, who was excused. 

CONSIDERATION OF HB 88: Representative Kerry Keyser, sponsor of HB 88, 
introduced the bill. He stated this is an act that provides while a 
peace officer is in another jurisdiction that has requested his assis
tance, he is under the authority of the requesting entity. There has 
been some question in a couple of instances where the city was requesting 
the sheriff to come in for some assistance as to whether if something 
happened and there was some liability, who would be responsible. 

PROPONENTS: Clayton Bain testified in support of HB 88. If a sheriff 
were requesting the assistance of another sheriff in that jurisdiction, 
he wondered if the Mutual Assistance Act came into play. To specify 
that, they wrote in the language in this bill. The other question was 
under whose authority was he acting. The bill just clarifies the 
language. 

OPPONENTS: None. 

QUESTIONS FROM THE COMMITTEE: Senator Towe asked Representative Keyser 
to explain, from a practical standpoint, how-this bill works. Repre
sentative Keyser said if the city is having a lot of trouble, they call 
the sheriff. The sheriff then goes into that area. The city would then 
become the entity that has called you, and if there is some liability, 
the city would become the responsible party. Senator Towe asked what 
officer calls in the help. Representative Keyser stated it could be 
anyone. Senator Towe asked if it could be a line officer and, if so, 
was Representative Keyser comfortable with that language. Represen
tative Keyser responded he was comfortable with the supervision taken 
out and just the authority left in. Senator Mazurek asked if he dis
cussed whether the removal of that supervision might raise a question of 
liability. Representative Keyser responded it was discussed, but they 
did not feel they were taking anything away by taking the supervision 
out and not the liability. Somebody has to be in charge. 
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CLOSING STATEMENT: None. 

Hearing on HB 88 was closed. 

CONSIDERATION OF SB 152 AND SB 153: Chairman Mazurek stated the hear
ings on SB 152 and SB 153 would be held simultaneously since the bills 
were similar and on the same topic. Senator Bob Brown, sponsor of both 
bills, stated neither bill is very complex in terms of what it does, but 
the impact of the bills might be great. On SB 152, the change occurs on 
page 1, section 1, where we establish a presumption be made in favor of 
joint custody in cases of divorce. Senator Brown related statistics 
which were presented to him indicate 70% of the child support payments 
in the United States are in arrears or are not being made, but in cases 
of joint custody, the child support payments are much better. The way 
it is now, we start with the presumption joint custody is in the best 
interests of the child. He believes when practical, the time allotment 
should be equal. SB 153 changes the burden of proof as it is in the 
existing law for temporary custody. Again, we start with the joint 
custody concept. 

PROPONENTS: Douglas E. Grob, a member of the Governor's Commission on 
Child Support Enforcement Council from Kalispell, presented testimony in 
support of the bills (see Exhibit 1). He stated child support is a new 
concept, and the research data is just starting to come in on it. He 
believes the right to joint custody is fundamental and can be overridden 
only if there is a chance of harm. Mr. Grob questioned why if you have 
equality of parenting in the beginning and that is what they share at 
the time of divorce, why we granted the state the right to interrupt 
that at divorce. He believes the right is so basic or essential, the 
state must have a compelling interest to override it. His statistics 
indicated there is a 72% default rate on child support payments when the 
father is not involved and 6-7% when he is. He believes there has to be 
a fair sense of physical custody and not just joint custody. He stated 
the critical issue here is the right of Montana's children to deal with 
both of their parents. He does not believe a good relationship between 
husband and wife is necessary to good joint custody. In Montana, the 
main reason joint custody is not handed down by the judge is because the 
mother does not want joint custody. If the judge presumes joint custody, 
then you must prove tp tje cpirt that either parent can be harmful. 
People do not tend to be cooperative in divorce. Gary Boe from Kalispell 
appeared in support of the bills. He is a joint custody father. At the 
present time, his child spends an equal amount of time with both parents. 
His child lives 1,000 miles away and goes to school here half the time 
and there half the time. His child has a good scholastic aptitude. He 
is doing very well in school and is very well adjusted. He loves both 
parents. Mr. Boe stated he is an excellent citizen who was becoming a 
disenfranchised father, but he had to sell the court on the fact he was ~ 
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a good father and had to refute the allegations against him that he 
wasn't a good father. Bill Riley from Helena appeared in support of the 
bills (see Exhibit 2). Jerry O'Neil from Kalispell appeared in support 
of the bills. He was awarded full custody after a lengthy divorce. He 
still has full custody, but he and his ex-wife basically share joint 
custody. Full custody was causing a continued fight between he and his 
ex-spouse. With sharing the children, they are no longer afraid they 
won't get the children back. He believes any award of full custody is 
normally viewed as a loss to the other parent. It is in the best 
interests of the child to know both parents. He feels the parents have 
a lot more power to change the terms of joint custody than they do with 
full custody. Maurene Kleary of Helena appeared in support of the 
bills. She has been actively involved in sharing custody with her son's 
father. She believes children have a right to know both parents. 
Parents need to remember the children's rights. Tom Pouliot appeared in 
support of the bills (see Exhibit 3). He wants the committee to add a 
provision for child support to the bill. In joint custody orders he has 
seen, there is no provision for child support. In his job, he has seen 
this create problems at a later time. As time goes on, one parent or 
another gains physical control, and if that parent needs assistance, 
he/she must go back to court or often one parent or the other is seeking 
AFDC. He would ask that this committee consider adding a provision 
where in essence we are alerting the judges the parties, and the lawyers 
that a provision for child support ought to be considered in temporary 
and joint custody situations. 

OPPONENTS: Anne Brodsky, representing the Women's Lobbyist Fund, 
appeared in opposition to SB 152 and SB l53. They don't disagree with 
the intent of the bills or the people that have spoken today. They also 
perceive joint custody to be the ideal situation. However, they feel 
these bills create a problem. They question what will happen to the 
mother who files for divorce but cannot afford an attorney. They wonder 
if the child's best interests are being used as a bargaining chip if the 
child's best interests are not automatic. lVhat does equal time mean if 
it is not in the child's best interests? With regard to SB 153, they 
believe shifting away from looking at the child's best interests is not 
the way to go. Temporary orders arise either when both parties are 
seeking them or when there is a real serious problem. They are not 
convinced all of the ramifications of these bills have been thought 
through. There may be problematic legal assumptions that work against 
joint custody. They believe there are barriers to joint custody which 
are not necessarily with the present law, nor will they be improved by 
these bills. If there are presumptions for joint custody that would not 
impair the child's best interests, they may support these bills at that 
time. 

ADDITIONAL TESTIMONY: Joan Uda, an attorney from Helena, spoke as a 
proponent of joint custody, though with some serious concerns about 
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S8 152. She encourages her clients to seek joint custody whenever 
possible. Her initial reaction is when we drafted the joint custody 
statute as it appears, it was presented to the legislature with a pre
sumption of joint custody. With more experience with working with it, 
she finds one of the enormous advantages to joint custody is it gives 
lawyers additional flexibility in trying to problem solve for divorcing 
families. Ms. Uda believes if we are going to mandate equal time, 
judges will veer off in that direction, and we will be locked into 
something else and will have lost some of our flexibility. It is tragic 
for a child to lose one of his parents, and we have done that so 
casually in the past. We should try to make our judges realize sole 
custody and. joint custody stand on an equal footing. Just because one 
parent says they don't want it, that should not be enough. She is 
afraid the presumption will stimulate more fights. It is a new area of 
the law; it is developing; as we go, mistakes are made. She agrees with 
the Department of Revenue's position that every order should deal with 
child support in some manner. The thing she wants to say is that an 
attorney trying to work with people trying to resolve these problems 
should have as much flexibility as possible. She urges the committee to 
remove the equal time provision and put joint custody on an equal 
footing with sole custody, but she does not think it is appropriate at 
this time to make it a presumption. Regarding S8 153, she thinks the 
law is adequate at this time. She is very concerned with page 2, lines 
8-11, as they don't use joint custody unless there is a real need for 
it. In the rare cases where there is need for some action, this bill 
will make it even more difficult. 

QUESTIONS FROM THE COMMITTEE: Senator Yellowtail stated everyone seemed 
to agree that there is a judicial bias and questioned where that came 
from. Mr. Grob stated an overview of divorce was a separation of the 
relationship and, therefore, the children got separated with it. Ms. 
Uda stated it is simply new. There is still a lot of reluctance because 
the evidence is not all in. There is also a resistance to change in 
legal areas. It is always important when we are moving forward with a 
solution to a problem to be sure the solution does not cause more 
problems than it solves. Senator Yellowtail asked Ms. Uda what the 
ultimate end of that education process. ~1s. Uda stated her concern is 
that if we make it a presumption, we are going to impart it in situ
ations where it doesn't belong. We have to keep in sight we are talking 
about children and it is not always best for children; it is moving too 
fast. Senator Mazurek stated he did not have trouble with the presump
tion, but he did with the standard being endangered. He asked Ms. Uda 
what she felt about keeping the presumption but have a lesser evidentiary 
requirement. Ms. Uda stated that maybe a presumption with a lesser 
standard would work. She thinks the best interests of the child is 
legal gobbledygook, but it's the best gobbledygook we have, and we still 
have to keep the children at the center of that. She thinks we should 
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make the court consider it first, and then if someone can show it is not 
in the best interests, not use it. Ms. Kleary stated "in the best 
interests of the child" is a very vague statement to her. Mr. Riley 
stated the bottom line is if we don't change the presumption, we will 
operate on the old presumption as we rely on the education process, we 
will lose too much before we reach the goal we are after today. Senator 
Yellowtail stated best interests is ambiguous but that should be the 
point. Research shows it is in the best interests of children to have 
joint custody and how do we for the sake of law respond to that. 
Senator Mazurek responded although those are vague and ambiguous terms, 
there is a pattern of case law interpreting them, as well as what 
constitutes serious emotional harm. It is virtually impossible except 
for a physical abuse problem to change the degree. Right now all the 
court has to do is look at joint custody. He believes you jeopardize 
the possibility of the bill's passing if you insist on the endangerment. 
Mr. Grob wants no child in physical harm, but does not want to see 
children alienated from half of their biological inheritance. 

CLOSING STATEMENT: Senator Brown stated the bill would create a pre
sumption which would not always work in the best interests of the child, 
but joint custody seems to be in the best interests of the child nearly 
al1 of the time, so we should begin with the presumption of what is in 
the best interests of the child and hopefully support payments will be 
paid better. He would be happy to work with Ms. Uda to see if there's a 
way to soften that standard and still see that joint custody works out. 

Hearing on SB 152 and SB 153 was closed. 

There being no further business to come before the committee, the meet
ing was adjourned at 11:38 a.m. 

.• ,Committee Chairman 
, / 
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James A COOk 
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Joint custody: A constitutionally mandated presumption which follows as 
a corollary to ~~e fund~uental right of parental autonomy. 

Parental autonomy as a fundamental right proceeds logically from those 
cases securing to individual parents b~e right to participate in the 
control of their minor children. 

Each parent has t~is right equally prior to divorce. 

The equality of rights between the parents should be retained after divorce. 

Joint custody is a mechanism for retaining this equality. 

The right to joint custody is fundamental. 

7he state cay override it only if it has a compelling interest in so doing. 

fill Contrary to cemmon assumption, the pursuit of the "best interests of the 
child" ca.nnot function as a compelling state interest in this context. 

The only defensible compelling state interest is more lL~ited in scope: 
prevention of harm to the child. 

,. ./ 
; "(.'. the presumption of sole custody ... is that one parent alone, rather than both 

parents together, should have custody of the children following a divorce." 

~!arriage of ?e:-gc.ment, 28 Or_ App. 459, 462, 559 P.2d 042, 943 (1977) ("'Nhen a 
family is split by dissolution of ~~e ~arriaoe ~e chi~d of necessity c~n be in 
c~~to~y of only one parent and the custodial-parent is given the pri;ary respon
s~D~l~ty for rearing the child.") 

EQU.r..LITY OF PAPENTS ) 

7"Yet, if the positions of the two parents are indeed equal, then neither parent) 
alone should be presumed to have a right to sole custody. The equality-of .. :~---------------------------------------------------------------------------------------------------~---,---

• .!l.1l of the following :naterial ,.as derived solely :rom, and is to the credit 
oi, 2l1en Ca~acakos, Articles 2ditor and au~~or of "Joint C~stodv As A 
~'.mda.l:lental ::.ian'C" published in the ~.;ri::ona L,:,w Review, 701 23'S"QAtE l.:liicIARY COMMITTEE 
Gn~vers~ty O~ Ar~zona Law Coll~ge, .ucson Ar~zona 85721. tN JUU 

You are particularly referred to the original ?ublished artic1eE~~T\lUte~A~--~/----------
these quotations have been excerpted. DATE 0 I 3 Q Y' 5 

... ~ i."J2-i)[j '5~ 



CUSL:.oe:"y ~::Oll':c. je -- :~,:'...:ted 
to be rebu~ted only by such (

~C=h =a=~ntls zicht to 
c~stody--a presumptlon 
~1Jild." 

T~e requ~re.,.-nent of proving har.n is ofccen employed in ?roceeQ~nqs ",·here the sta te 
seeks to terminate the rights of a ~arent. qoe v Conn. 417 F. Suoo. 769, 776-79 
(M.D.Ala. 1976); Alsager v District'Court, 406 F Supp. 10,23, 24·~S.D. iowa 1975) 
aff'd, 545 F 2d 1137 (8th Cir 1976). ~~e ~a~ stancard aon1ies to c~stDdv Droceed
i~qs T.,.;here t-~e state is seekina to aSS'""o.l..41e custcdv. "3est-interests" is a;''::)~ooriatE 
wb=re t:"e parties have an ecruai right to, custody~ such as d':vorce. 417 F:"Supp :It 
779 n. 12. . 

FA· ~NESS CONSTITUTIONALLY i1Jl.l~DATED 
'"'ljI 

~~e recognition of equal parental righjt 
custody--is constitutionally ~andated. 

(" .. ~hat seems.intuitively ~air -- .t~at 
~ reflected In a presumptlon of JOlnt 

(If ... a. presU!'11ption of joint custody proceeds logically f:.::om each parent's fundi 
I :::e::,': ~l :;:-ight of pars-'1ta.l autonomy. The :::upre..'l1e:ourt has aCKTlc',-lledged that r..he 
i ::e~ ~:. tionship bet\veen parent and child 2~nd ot...~f'r reI a tionships 
~nclu"J'e are constitutionally protected from state intrusion." 

Quilloin v. walcott, 434 U.S. 246, 255(1978); Stanley v Illinois, 405 U.S. 
645, 651 (1972) 

C'J:;STITU",:'IC:\.~L PROTECTION OF i'.~...!"1ILY RIGHTS DERrv'"ED :FROM INDr,,'IDUl'.L "=U'-';HTS 

-It:'::: c~~stiJcutional protection of parental rights cepe!1ds up:~ th-:--:~~tinued J 
existence of ~~e nuclear f~~ily unit, then dissolution of that unit by divorce 
,-iould ~ake ccsti tutional protection of t..J.~ose rights iTlapposi '.:e . If, hm;ever, .;;:1 
T.~e protectic, J afforded t:.~e :"lclear fc.:mily unit derives frem the i.ndi vid~al r lIh~ 
0:: t~ose 'Hi t...:;in t.."le family, then 'f'plication of tl1e best interest o£t..:"'echild 
"I'lc2rd in adjudicating dlild cl:S'LGCY ?ur:~uant to a divorce may con~:ravene 
';,"sti :'utionally protec"'ced parental rights. The following section '..viII c."emor"",-,Jat 
' __ a t such protection derives not f::.-om '::.he family nni t per se but from t.he rit~s 

(J:: i::.di v:'duals ',.,ri thin the family. II '--

these cases establish ,yhat will be called a It fund21~ental right of Daren tal 
:JD omy " -- the right to participate in the basic decisions that aff~c,t th,e IltE 

.~ure, and welfare of one's children. • 

.. each parent enjoys this right equally, independent of the confines of the 3 
tradi tional ;:"clear fa.Inily setting. • 

.. unless one parent consents to t.."le other's custody of t."le child, the parents' 
r,~~;pective rights will appear -t.o conflict with oneanot-..ner in a subsequent adju,l. 

I ica.tion of child custody. • 

\ ?his conflict ·,-:'lay be resolved by a presumption of joint custody -- no ot~'1er~'" 
,res,,",uPtion bing consistent wi th the .,quali ty of the rights established." tI 
~~~m~]'~:::!_JTAL RIGHT DEYT'~ ~ 

" .. a fU4damental right is oefined as the following: a right so basic or 
: ::::'at the state must have a cOj.7lpelling interest to overrid.e it." 
'-

rtoe v"ade, 410 U.S •. 113. :62-63 (1973); Dunn v 3h::nstein, 405 U.S. 330. 342 . 

. ,-. Page 2. 
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, (The state) "':::'.:st, .. use +:::e le:3.st :::-estrictive me2.ns pcssible to secure the comp 

ling interest." 

~he least ::-estric~~~e al~er~ative doctrine: Shelton v Tucker, 364 U.S. 479, 488 
(:!.':!60) •. ;:i.:=?:::se C3.:;':1ot ~e ::lU::-sued by means that !:Jroac.1y stifle =tndaInental .?erso-
nal li!::erties ·..;hen t~e end can !:;e more :1a::-rcwly achieved. 7he b::-eadth of 
leqisla."c.ive abrid:;e.:nent ::11.:st !:;e ... t::e least c.rastic means for achieving the sc:rne 
~asic ?ur?0se. " 

... it is important to note that fund~~ental rights belong to individuals, not 
groups or abstract entities." 

" 
( 

;oe V.Kede, 410 U.S. 113, 153 (1973); Sisenstadt v Baird, 405 U.S. 438,453 (1972) 
" .. the right of the individual, married or single, to be free from un~arranted 
gover~~enta1 i:'ltrusion into matters so fnndamental1y affecting a person as ~,e 
decision ·,."het.'1er to bear or :::eget a child.") 

"An i::1divic.ual :'.2.y acquire a certain right (e.g. f a right of parent.IlOod) by vix.-· 
of a certain :celc3. tio:1ship (e. g., biological paren t..;'ood) " 

"Tl";e f2..Ll.lily, then, is protected because the relationships it contains are de~-nE 
worth protecting. 'rhese relationships are de~ed worth protecting because tbey 
are presumed to be i...""':lportant t6 the integrity and welfare of the i:1di viduals wt 
are parties to them." 

Smith v Or~anization of Foster F~ilies for E~~alitv & Reform, 431 U.S. 816, 
360-63 (l;l77) .. (.stewart, J., conccrri::lgl; :'loor~ ve Citv of E. Cleveland, 431 U.S. 
~94, 499 (19.77), and Stanley v Ill~nois, 405 U.S. 645: 651 (1972) 

"al t..rlO'..1gh the:ight of ?arental autonony is not specifically mentioned in the 
Constitution, the Supreme Court cases dealing ·.vit..~ parental rights suggest ·;:hat 
they are so basic t...:.'"lat t1:ey 21..;.St be regarded as fund2r.lental." 

I~ Quilloin v. ~;alcot:t, 434 U.S. 246, 255 (1978); ?oe v UIL-;:an, 367 U.S. 497,551-52 
(1961) (~a=lan, J.; aissenting); ?ri::lce v Massachusetts, 321 U.S. 158, 166 (1944) 
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To ';1.:st.ics C"-o.l~:'erg, "( -::) :-J.e '2.!lti::-e fabric of ~;he CC:1st.i "".:-...:tion a:lQ the ?u=?cses 
that -=learly \:....,~erlie i-ts speci::ic S""..:ara...,tces de~onsl..=ate ~:~at t.he rishts to 
!r .. arital :;ri"v-ccy 6!ld t~ ~Ja~ry r-l-,d :-aise a ':c..mily 2 ... re of a similar order and 
::.acni tude as t..~e ~~"1da:...-:.e!1t:al '!:'ic:hts s";:l2'ci£:'c3.11y tJrot:~cted. tt Griswold v CO;::leC

ti~~t, 381 U.S. 479, 495 (1965)- (C~ldberg, J., co;curring). 

" .. the "liberty" guaranteed 'by the fourteenth amencLlJent protects the right of t 
indi vidual "to Barry, est:ablish a hOTIle ,'nd bring UD children ... " 

262 US. 390 (1923) at 399 

:?AE!~TS' RIGHT TO BE ??3E OF STATE INTE .... :zFEBENCE 

., The Court :;ased its decision on the parents' due process right to be !::'.:c:e ~~:::-OIT 
unreasonable state interfere~ce in raising their children as they saw fit." 

263 O.S. 510 (1925) at 53~-35 

~STA3LISITI-~.u'1T OF PARENTAL RIGHT AS Jl_lI1 !,HERICAN TRJ.JJITION 
! 

If •• G~e Court not2d (in Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925)) 
that" (t)he his,tory c:.nd culture of ;tiestern civilization reflect a s;:rona t.radit 
of parental concern for the nurture and upbringing of their children. This pri~ 
role of the 9arents i:1 the upbringing of t~1eir children is now established ~eyc 

t.." 
c::;bate as an enduring ;..rnerican tradition." 

• 
tal 

• 

2613 U.S. 510, 535 (1925) at 232 

~eyer-?ierce-Ycder line of cases 
right to direct G~e upbringing of 



.~::i.GHTS OF .':,. FATHER TO P.?ISE HIS CHILDREN 

/ b' d . . . . h . 1 [11:'S ~xist only "c'nen r~':ha t rs,"tai~s to e exa.i""Tll.ne .. 2..3 ' • .,;netner 1:. ese parenta rlS· c. 

!~~e ~arents are united in a traditional nuclear f~uily or if these rights can -
\sti.ll be present independently of such a structure. .. ~' 

''''''~e S"G.Dre.:.l1e Court c.cidressed that question in Stan.l.ey v 1ll1no1s, 405 U. S. ~4 ) 
;lS172) ~(Constitu.tionality of. a state adoption statute that upon tI:e. death:JI . JI 
.:.heir :no·-:'::er, an illegTtimate child becomes a ward of the state '.n tnout ~ ne~r1". 
~n the F~:ental fitness of G~e biological father. (405 US 645 (1972) ar 246-.8 . 
,. 

(

". ':':'~e ~ourt stat2<?-: The priv,:-t~ interest here, t.~at of a man in the chil 
::.::.S slred 2.nd r:'.,:",se<L unde.nlaoly w"arrants de.ference and, absent a power: 
- 01l:;1te:r'-.-ail,ing interest, protection. 

. , he I 

~
I •• :-::::e S7:anley C2.se recognized the right of the bio] ogical father ,<':)sent 
. -.. -,".= \~:-1';:l'..!--: ·'ss . 0 co -l-; -'''ue "-0 ""'a~:.-e 'n; s -..'; 1 .. .,....::1n "'" en .t.~ h::· . ·!.......,.adi i .: r' ., .• g.,-,,,-_,,"-•.. ,_ L.:. ,1:: ,nL._.'. '- -':' ..... ~ . __ cn ..... :-'?-_~. ~v ~ .~_.lC1~q_ '. ;E:: .• '.-,- _'''' 
JonQ 0:: marrlage ",'as a.csent· 1n tb1S 1:aInlly sett:lng. (40:> uS 64;:, \.-;9/2) ·at638· ~ 

I 
THE 3IOLOGIC;'...L REUTICNSHI? AS A 3ASIS ,r~OR CONST1TUTICN_~L PROTECTiON 

.. "'-:':-;e i::,l?Ortance of a biological :elati.o:'1s:f1..ip as a !.Jsis for 

.• ti::<,al p:':'otection was 7nade eleanor in Moore v City oiSast 
: ~4 (l9.77}: 1 This Court has long recognized that freedom of 
'>3":' ::::::-5 of :::.arriage and ::.::.mily life is O::1e of the liberties 
--:.::; Pr~~c=ss Clause of t..~e ?ourteenth r..lnencl11ent. 1/ 

s,xi:ending ( ,-~ st.i t-
Clevela.:-:c:., . · .. z..: go. S . 
personal chpe,?:,.in 

, , .•. --~ prot2c:-tea Dy L:."'le 

';: r:2! . 
. '::: :;:a;;,.~.y 'nd ?!oore '[:1:'::,s suggest the t re',atoionships li~\"2d biologically - 0 C - - j'~' 

..... .-'\,.--~ .. ..;':""!a nl"'ce' .:-'h !:..4 ..... ·~i-an ·!---..;od';!-~·on .~,. c .... J.'o· ail ("4";·~~lar"'0 .~~ 04.a:.....l.. e i-c,_~.::,~'_"'~ a ~ ~ J_n '.~_e __ ",e ... _,- l .. -,-_ .... l.".~ -,-,In ,. n. y .:>~II~ L. 1:.,j~ Jl& .• ~"!J . 

::1).-:"' ear f2?r!ily are cO:i:lsti tut.ionally ?ro"<:ected f:rom st,. te .. ..i.nterierence. 11.!t . 

, 

::?J'r~CTI~G INDl. vIDUAL ~':{IGITS C-:.A?~"'C-Y-::R: oSTIC OF THE FJ!.,J'.lILY '*-I.i, tw' 
"::;1..;~.1..10in, like St:.anley, involved an l.1m;ed fat:her's 
.:()~-..:. ": :'s :r:ot concerned ~ .... i th ?rot2cting f21nilies per 
:';,di '.~idL:al rights grollLJ.ced in cer: .. ..:ain relationships 
~:..=.~~:. .~y. 

"'"c.: 
carental riahts ..... ~~ ] 
~e but 'wit.h -?rotectil~~~ til 
characteristic of th~ ~ .. 

'r •• ;:,,'1e r~la tionshio J:;E;:t1>;een a divorced parent and his or her child 
-:0 :3ucn .;::mstitutional Frotection. 

i.s 

" .. ':11e divorced pa:centt.v·.3.~c2.1ly: 
- pOS:'3eSs:-!S- t.he ',eC~~sa:;y biological rela·tionship stressed b-.::be . Star:, 

l·ko::-c- Srni th line uf cases,' 

/"' 

- has e:.:i .. ,;blished ~',he t=jnotional ties singled out as control ~ )g by t:1E: 
in Smith and r:!.1illoin, 

- :-:as contributed tE12 substantial support suggested 2S a :r 
the Court in Ql1illoin, 

c.:vantf:o 

r.2.S exercised :.ic·i-'lal or legal custody over the child a~' s-t-.ressec 
Quilloin Court, and, 

finally, occupi2s a place in one of the most tradi tim 1 :,:-elatj 
all -- t.hat of garcnt and child. 11 

ACQUI?-E A STP'G~~GER --- RIGHT T~'\N JOINTLY :::QGAL ~"t} '~1·."S 

.?S 

('l=~ 2djud~~ating.~hil~ ~ust~dy i~cident to a divorce,::.The righ~ of 
~ aU:i:O.10rilY 1S not t...'1e rlgnt: 01: CS2cn ?;"-;:-i~nt ::'0 total or rln.al c .... :stoay l' 

~: c"t,,"er t..~e child. , 
\ 
'-

. ,- ~ ..... -
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3ut t..~e cOililict ::'eb.;een "t.:"1em is by no ~sa.ns ir: c sol-17able if ,ve see the 2--lgnl:. to \ 
_be not a right to total or fi:::2.1 control but ratl1.er an eOl1al right to share in 
~~e control of G~e child. 

Since t~is is t~e strongest right possessed 
~ s-a-vis the child, it would be odd indeed 
\~ ~nger right after G~e dissolution of the 

\ 1\ 

by either parent during the ~arriage 
to imagine either acquiring an even 
marriage. 

.. i" -4"0 
" •• l.-(Y crucial points ~~erge to resolve t..~e conflict: 

(1) The right of each parent ~ust be regarded as equal with L~at of the 
ot..her, and 

/ 

\ 
(2) The right in quesl:.~on is a right not to total control but rather a righ 

to L~e s~~e level of control that one had in the marriage -- a right 
to share in ~~e control of L~e child. 

I 

.. :i::"::-z;'T_I~::;'::'I~'::..~i.:".:)0..::z;'C~ SECU~ES_ TEE RIGHTS EQUAJ_LY? 

l'';-;hat l""gal ::'..??roach::o c~stody decisions ', .. ill ~oth secure the rights in q::2stion 
• a~d secure t~=m e~~ally for each parent? 
\ .. i ts c.r.s~..,er is also obvious: a presL:...-:"Iption in favor of joint custodv. 
\ (3un;e v City of San Francisco, 41 Cal 2d 608, 616, 262 P2d 6,11 (l953) 

(Joint C".:.stody "gives neither (spouse) a greater right than he or ~> .. e 
!12.S before L'1e divorce." 1 

'I Such a ?r2s~::"ption will cc::-:e 2_S clese as ?o2sible ·to leaving t ... ,.e ri·;hts end 
.. cbliga t:i.C:1S t'.::h-ard 1'.:::e child G~e s~-ne as t.hose;:~a t 2xisted d~:rinq warriage. It 

(?olb2rg Sc G:CC'.ha..:."!1, Joii'1t Clstody, 12 U Cal D.L. P.eV' 523,525-26; Hiller, JOLlt 
C'c:s~ody, 13 ?:''In L.Q. (1979) at 355; :':"',oo;:in, Child Custody .::;.dj'.loicat.ion: J'L'o.icial 

'. -:""-,.-•. '-.;:-,,,,<::: i'" 'c:"'''''' ·::'o,r'o. 0':= ·-:-~'~e';"."''''-7''''i''''''''11Cy -:-9 T .. ·.~ .• ~ ,-~.-L .. ··l.,... ~-~'"' \,c:;-~, ... ,p.,.._. _ln7~) ~ ... ,~_ ... '- L-._ --'___ __...... ........:.~'- ..;.. ....... _c j.., __ ~~........ "-_ ...... _~.\,_ .. ___ ... ,-, ._~ __ vy C( '-,.--\_.1.1 t-;'.:..1. ~ .. :... ....... ...J , >J"'-"'" - _ ;;;-, 

-- -t 233.) 

-:: ,JC'~L~~T (:TJS~2C·!:'Y ?~IG~-lT, t!:'fL?~SS ~··:.n._rv .~JJ 3Y .A.. ~ -!~~NT, OR CCr~'PE~LD~~~~G ~]::?3IDI!-JG ?AC:~ ,,'t --.------~~.- .. c __ - .... - -_ •• , -.-.-... - ..... -.-.--.. ------- .---,~----------------... -

I "'t.::e f·:.::1s:=:.!I:ental right "to joint cc'..:'.stody, 1:_ke all rights, ~2rely c:;:stablishf:'!s a 
, --" ~,.------.''': - ...... ..:-.. --;.- ~("'i,p-'-::3 ~ ~ ;'~;~ ~l ~c";",~""-:-;,,,,,-";"'-:on ; "I' :::.--c.. :..-,_-~.-:: :...!..L~":--C;_C~.--!.;o~ r:::.n '-_::"~"-' __ w.L.'- ,-:).a _" ____ .!.1_ \...oI.~I._'_ __ ..... .l_.:. ... ~L.J_ -n ~ _ c,-;:,cs. 

it C2.n, for c:-...::-:::::::::?le, ::;; '~-,::i,,:.-ed ::;y a :;a.rc;nt c",ho c-:oes not GesL::-e C'..lstoc.y. 

~
.. -;: Since ~'1e right is i',,:nc.:::'::ilsr;·i:al, hOi-,C'ver, i t ~'7lay be overridden bv t:.::e state 

only ',lnc..n ~·~e :;t~Te ?OSSCSS2S a c~ne.llinq !.'22_.30n,:or coi.ng so . .. 
S':;:?A:Y.S Iv:"~Y I~~T:::=';'::'-:RE Cii'fLY TO ?::"'W.~NT Ep_I<:M ,-------_ .. __ ._._._._------_ ... _._----

.. It Since tta state IS riSht. to in-cer::e:,e wi tht...~ese rights '..;i thin the f2.J.'11ily is 
I liJni ted by a ~')rinci?le far ';nore restricti-:..re t:tan "t.he best interest of t..'l.e child" 
i it is hard to see ,,;hy sta"te interferf~nce should become any less restricted after 

divorce. :ror::7;,~lly ';::he state :ilay int:.c~rfere wii:h parental rights only to ?rev:nt 
lilt h--::m (Jr" ~r"-o ""0 -'o.l-.Q c'n'; 1 d " \ _",?-J..:" -'_ C.!...J .... ;;;>,_ '- w..~ • __ • 

\~ustice St.ewart h~s f.,~scribed '(:be li7lits l:pon the power of a state to i.::1~c2r=ere 
!~n --~·"'n""-(-·ni1c.' ~,-c"l-"-';n~-~~;os "'5 ':-:0 1 '0"5 (C'y'; t..h v O""O""""-"a<-;cn 0'-= ..... ""sJ-""r -"'m';"-

7 f~r =-~~~ali ;~-~nd'- ~,~£;~L:'-43i T] ~ S '. -'- 816, ,~ 8 62~'~'j 'w(l977)' ; c·~'''G~e t.;f th~ i~b~;7.i~; - -,-.ues 
?rotect.ed by -el,e Sua ? :"-DC~SS Clause ... is the freedom to p.stablish a hc;:-.e ,J.ild 

~,)ri:lg up chilcrc:n ... If a SL3.t:e "Jere leo attC:i-:Jot to force the 0reakuo of a ::al':llral 
'r £~ily, cv,~r ~..':J.(= cbj (:::cd_ons of the ?arents and i:heir children, 'wi t..~out .3C':1e ~:;hcw
I ing of unfi::::::,=ss '-'.no for the sole reason that to do so '-I2.S tl' ... ouaht to :::e in the 

children IS :":::;st in".::erest, I should have li·ttle doubt that the State '.<lQuld have 
intruded i:~?2:;.:::issibly on I 7-,~e private rC"3.lm of f2mily life ,.;hich the state 

~. -:o.nnot :::nT,er. 1 



I 

":=;·y'.::n in -::'hcse C2ses wr.ece it ::'5 ?ossible to pro~,'e tl:at joint c~stoc.y ,.,rill 
in l-larm to the child, the actc:al cus tocy arra,nsemen t ... should not be t:lJheld 
'.lnless it can be demonstrated tl:at such an arr2.ngement is "necessary" to prot~c 
- .... 0 .... ' 
~-.~ Cdild from harm. ' 

I \ 

"Gi7en t:.1.is analysis, it is a mistake for courts to continue the tradition of I 
:7oc1.lsing on the best interest of the child in making custody a,vards. Courts 
:-::hould, instead, concern themselves solely with one basic question: Is joint 
c.:us tody likely to harm the child? It ';vould be :;mch easier to support the claim 'I': 

that joint custody may not be in a child's best interest than to support the 
cl2.im '=1": a t joint custody is actually harmful. 

I " .. '':''0 ,C2r-.y joint custody, it ::I,ust be C2Do.-:stra ted that 
\ :~"O:lt ',.,;o',.'ld :::-23ul t in prob::..nle ha:cm to t,he child." 

such a custodial arrangel 
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Recently, joint custody of children has been tried by some divorcing parents 
as an al terna ti ve to t..1e traditional sole cJStody. Theorists have conflicting 
opinions in te~s of sharing custody. Some theorists believe u~at sole custody is 
the only he2.l iliy approach to child :;-earii'1g follmllilg a divorce, whereas other theo
rists believe "Lhat joint custody is preferred. This research wa.s an attempt to 
coup are the emotional adjustment of boys in these two groups. Two ou~er grou"Ps 
\.,;ere used as controls to deteI1l]ine how u~ese boys of divorce differed from boys 
liy;-ng in families wnere li~rri2ges Tema~led intact. These groups here happily 
married and illlhappily rr~rried. The questioIIS explored w-ere: Is j o~ltc;cus:tcidy fos
"Lering a healt...hier post-divorce adju.stment for children t.:.1-:lan sale custody? Is 

C 
joint c:stocy fostering a he~ tJ;ier .. adj~tment for children them rr~rriages where 
~arents report an UD~ppy marltal Sltuatlon? ~ 

l 

T:."1e hypoilieses ..... -ere: 
1. Boys of happy marriages will have significantly better emotional adjust

ments trillll boys of joint -custody. 
2. Boys of happy marriages will have significantly better emotional adjust

ments than boys of sale custody. 
3. Boys of unhappy marriages will have signi£icant1y better emotional adjust

ments tP.aTI boys of joint custody. 
4. Boys of joint custody will have significantly better emotional adjustments 

=>'1'~ :':i!·---.tbarL:bbysco£~so1:e custody. 

Review of the literature 

Tne literature revealed u1at after parents divorce, their children generally 
w~ough a period of stress and adaptation which Fay contLlue long after the di

vorce. This stress rr~y result in a trauma that often interrupts a child1s emotional 
growLh ~. rough developmental stages. Studies also su"Pport the ~Ttpor"Lance of the in
volvemen~~ of u~e fathers with their chilciren in order to facilit3.te healthy adjust-
7TIent. uJm joint G.l.Stodial and sole custodial care have been reported ,vi th SHDDort 
from a theoretical ~Dd case study viewpoint, but no exper~~ental' research has b~en 
accomvlished to compare the twu ty~es of living arrangements on the eQotional ef
fects' for children.' 

I 

i 
SENATE JUDICIARY CONMlmQ 

four grOl.1-PS, of 20 bo~,hlTtmf.en . ,e a es 1 1 

Research design 

A quasi-eXDeriITlental studY cOlTiDared. 
of 5 and 13. Three of these g;..ou'Ps' ..... -ere matched on cemographic varl. e: ~Three I I 

, DATE t ( . )O~ "'. 
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L. different measurement tools .. ,ere used to assess w~e boys: - the Louisville Behavior 

Checklist (parents' rating), the Inferred Self-Concept Scale (teachers' rating), 
and the California Tes t of Personality (child's rating). The resul ts of the rating 
scales i-iere cOriiputed and each group w(iS compared by a one-w-ay analysis of variance . ... 

""'indings 

__ Results supported the hypou~esis that boys of happily married parents" were sig-

( 

nificantly [,;:tter adjusted on the California Test of Personality and the Louisville 
Behavior Checklist, respectively, than were boys of sale custody C£<'.Ol)~(.Ol), 

_ and boys of tmhappily married parents (£ <.01) CE. < .01). However, no signi::ticant dif
ference was reported for the Inferred Self-Concept Scale. Boys of happily married 
parent.': 2lso demonstrated significantly better adjustment on the Social Adjustment 
part O~- :-:e Dlifornia Test of PeT.' '1ali ty (£ <.01), and on 4 of 12 subtests wi thin 

- the sa:: - ':st "When comoared to bov~ of ioint custody. No simificant differences 
were repc.;-:c~d on the other tva ~t-L1ITle;ts. It '\I(iS dem tnted u1.at bey's of ioint 
custo' r ,~-ere si21rificantl n a ed than boys of sale custodvand 

.. tIie unhappily married group on both u~e Louisville Behavior O1ecklist Lv . I • 
1 ere w~re no Slgn~tlCauit ::terences on any La Lest or SUDLest oetween DaYS of 
sale custody and boys of unhappily married parents. 

Conclusions 

.. I was partiall accepted "while 2 3, ,1 ',,;ere full 
c e results or this sway 111 ca e toys of joint custody are bette 
djusted w1.an Days of sale custody and boys of parents "who are tmbappily married. 

-The research also deronstrated u'1at sale custody divoTce has no more adverse emo
..,. tional effects on a child than livi..ng :in a home where the parents are ~..appily mar
I ried. Conversely, the results support the possibility that a situation could iIIl- _ 
, .-eve ~th a G1.ange from aui. llTh1.appy ;J.arital situation to a joint cuStodial divorce ','£ 
~tlon. ~'-

.. 
REACTIONS BY CHtlDREN TO SOLE PARENT- CUSTODY 

1. Feel ings of loss and abandonment. 

2. Attachment and separation anxiety. 

3. Loyalty confl icts, particularly among latency-age children (5 to puberty) 

4. Strained interactions with custodial and non-custodial parents. 

5. Disturbance in children's play and social relations. 

6. Disturbance in cognitive performance and changes in IQ. 

7. Confusion in sex role identification. -
c .. 

.. "', .. , ...... ., ... ~ 
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Custody 
~.r. 

,r. 

I~ fter 11 months,. how 
:~-is the new Jaw ~ork'inq? 

': '-' 

Ih! Kathrvn Eaker 
~Staff "'"oter 

t 
! "I . 

"F YOU HAD TOLD ME a vear aeo 
t.,!"t I'd like joint CilSlOCY, r would ha\'e 

l told you, 'You'je a f00E'~ ::u~'1eG Eve-

" Ivn. • ::::"'<:..ewbere, Barnara declared: ~We 
can deal .. 1th each other on a business- ' 

< 
.... e basis, coope:c.ting in a parental 

! - as long as we keep our personal 
eiationshio out of it ~ -.r ,Evelyn and Ba..-nara are two Sacra

I mento motbers "'ino were forced by 
,: their ex-blL~ wbo had the law on 

(

' their SIde. to share the .physic.al custody 
of tbeir children. 

After their marriages ended In 
sbnrds. both women. fearing that f~ 
quenr contact .",;tb llieir ex-mates would 
oc.Jy bring renewed warfare. rejected 

n.ere are other.: who t::'ink ,ue JOint 
c:.:stOdy lav: has worked well i!1 its first 
I! monL"s. 2 few O[~e~ thin;'; it's too 
early to SOl)'. 

Hugh McIsaac, pr~dent of the ASS(}
c;atioD of Family Conciliation Coons. 
!'Oars ""t.1e major effect of the joint custo
dy law is that It belps kids gD llirough 
divorce. In 80 percent of llie cases. kids 
breek up over the p3rent wbo !s out of 
the borne. It :.s c:-incal to mai!ltain that
comact" The tb~ust of hlDt custooy, 
McLsaac ex:;Jla:ns.. is -~o-;; can botn of 
L'le parents. in a .... ay that ;;:akes sense. 
bnng thlS chIld to maturity as a healthy, 

( 'log human bemg?" 
'-- .~thoug.ll the follo;1"ng two L-ue $10-

ri<:s invo/',1ng Sacramento f3i7:ilies are 
nO{ :ntenoea to be re?~nt3tIve of all 

tbe i2:nifications of joint-custody, they 
i11ust.-ate llie power of the law to con
vert solie resistance"tO gunch'support 
for a radical change affecting the chil-
dren of divorce. . . 

One afternoon in July, 1976, before 
ber husband came home from 'work. 
Eve!;"TI packe;:! up her four-yesr-old son 
aDd 'J.-alkea out ot a seven-year mar
riage. Angry and bitter after years of 
battling. she wanred nothing more to do 
with her husband. 

She filed. for divorce. Despite her 
hu..~nd·s protests, she was awarded 
sole custOdy, Her Qusband. Ellis, a 
communications tedJokian. was reo-· 
quired to pay $250 a month alimony, 
$250 a month child support and .. 'as 
given visitation rights f:'Iery other -:.>eek
end and alternate holidays. 

-I wante;:! c1.!.Stody at that time. but 
didn't have a chance." recalls Ellis. Last 
fall. antic:pating. passage ot the joint 
c:!Stedy law, he beg311 proc~!ru;s tor 
i:loGific.anon ot bis c.:stody decree. 

" ~ N MARCH, Evelyn and Ellis met wltb 
a Famlly Court Services counselor to 
mediate the dIspute. 

Evelyn, Illho bad never h~rd of Joint 
custody, arrived ready to tight again for 
s;ole custody. ·When Ellis walked In 
with a petition and plan for Joint custo
py, fhit the roof. I had sole custody and 
I intended to keep it 

-I thought, 'I'm not going to put tbe 
kid throughtbis.: Our SOD; Bobby. h'ad 
had psychlatrk t..'lerapy, and I felt that 
the arrnngement Ellls .".-as asking for. 
one week With hIm and oae 1lt1tb me, 
wouldn't be good for him.· She aiS<) 
objected to Ellis' demands that be m~t 
and approve all babYSitter:; and that she 
have no men In !.be house. ; 

The CDunselor asked E\'elyn, ~'bat . 
would be a re.~nable i"int C~-!ody' 
arrangement for your 

-1 baven't &iven it a iliought, ... £velyn 
replied ttStlly, "All I CDuld think of wItS 
that Joint custody 'Would mean flgllting 

I 

J 
I 
I 

with Ellis, and If I'd wante1 that. I I .. 
would bave stayed married.." :, 
Furthermore'ci*·~.d.d - ... 

~!!tO!!: S'/.' ~:'b:J' ,:~ o:~~, 
jU~l£enl 0 ( 3 c)§) .~' • 

@Ill .:l.I3 !,lZ -I I S "I, I 



-(-. =:J.!!~. t;.z.:m~ ttdt 1:15 ex-;;;fe woul 
· liaVe rejected tbe Idea 00 the spot.. but 
· . the counselor mAde It cleM that If She 
-. didn't cooperate she could Jose custody 

)

altogetber. , . 
So despite the rough ~ and with 

· . -.exc.ellent" counse.l)ng, Evetyn ~Y5 sbe 
"d EJr5 est.3b!..lsed a goal: Let ~ 
1~ .. ezsy ~ ~ble tor . 

. ew cu..~ody arrangemetrt,· 
Ellis Ls Bobby e'\-ery other w~kend. 

_ plus th.-ee months In the summer. Dur· 
i: lng summer ,-acation, Evelytl assumes . 

the every other weekend prt .. 11eges. 
, But that cbange ~ only a pale renee
tiOli of the radical difference In th~lr 

... lives. " 
• ,-I'm a father again," Ellis says, smil
Ing broadly. wBefc~_1 was Just someone \ 
who visited ooce :. E. while, and 1 could 

.. Dever !lay anyt!l! b about Bobby. Now 
E~lyn ~~ me as an equal; she 
views me dltferentJy.- . . .. 
. . ~OUGlI THE COMMUNKA· 

Jon : nd ~ratloll developed by 
.. shar".;:;s the rtgh!S and ~~b!llt1es of 

ruri~ Bobby, Evelyn saY' sbe and 
El11s have ~ SlJP?Qnlve mend$. 
-We didn't communia!.1e this wen when 

.. we were m.a.rrted." sbe ~ They 
tre..-!y phone to ~ ~y'! ProO: 
~ "Tr.!.ither of us blami:g !De other, 
and. ironically. at ~!Dey l'bd them-

.. seh~ a un.Ited front com~tl.:lg Bobby"! 
ai!.<::npts to m3Dipulat.e them. 
. v.oreover, the sharill.g has gnne be
~d f'e legal agreement Evelyn re-

.. ~tly s::art.ed a new job ~ requ.1.-es 
woOing e\'e0in.g5. To :-;.are ~ .~ babyslt· 
ting fees, Ellis picks up:: oby ater 
work every sdlooi. day, pr-epa.res dinner 

.. and helps Bobby 'With his homework 
un.til b..!s mother C!lIDe5 for him. 

Says E~tyn. -'Th.:f i! the best dedsioQ 
for all three at us ··:at we C!luld have 

.. made." . 
3obby, a shy, q:~.'~": third-grader, says 

be is happy that be sees ~ ot hiS:
_ {a tber and. tllat tbe fi&ht1.n& has stopped:

He recently expressed bis feel~ in an 
in .. itaDoo be wrote at sc.boot ... , 

Dear ~,1om. . -
IIIIIIt lAd.cd you are getting good togeth

er . . \k.:-.., .... 111. you pi2c.se in ..... -it£ my deC:' 
to my first communion. I "'ant you t?" 

.... go together. Love.30bb;r 

... ~ , 
, 

\ 

- . . . _.1t 
THE CONomONS under. wtlidl :~ 

t!le otiler !amily b.ammered out Its joUIt. 
til -"<;tody arrangement were wretdled.. 
~ in !!Ome respects the family is stiU: 

.re:eung irom the expenence.. -

:...-.....---. -,,-- ... ,.. ,.~ 

fot cL;''Of'tt, she c.nd ber b~d, ~""'-e.. 
and their two young sons cvntinued to.o _ 
live I!llder the same root In an. atmo-~ 
spbere ac..-id ;;;ith coodern"ation and 
guilt. toogue-!.asb.~ and Iq sileOCf::S!~ 
fesr and pain. 
Bur~ a sate acx:nuntant dert, 

was afraid to leave. She doubted that 

, , Li;;~~ -~ ;t~~;;~~~~~~~~' \ 
tlleir clothes - Michael and Jim say ) 
they like the l!.rrangement Dec.allSe WI! 
~t to see l'le, ~ the sa.rne.." 

And _boys exp~ reo e that the 
ttghting is over. 

slle COUld support herseU' and the 00yB' A' 
OQ her Sl,£lCIG+month salary, and she.. CCORDING TO McIsaac, -An,.. 

( -: 
was worried about being charged with thing we can do to d.i.minisn the fighting 
desertloo.. - is good. It is like we (prote$ionals) juSt 

And. Steve wouldn't budge unless. recognized that divorce' a rung 
Ba.rbara agreed to jOint custody and hi!:~ C>l . and the fiISt tim ~g:i""ing sup 
support proposaL J~ the tamilles reorg:aniZ.e. tile 

'Barbara says sbe fought Joint custody' ~ntal role, no. divorce takes p1a~ 
because she is a traditionalist wbo~ . at must Ctlntlnue. • 
Ueved thai dlildren belong with their Some psychokgists. artDrneys and 
mother and because she couldn't be' jlldgt:s quctlon th!! ability ot ~nts to 
cx>llV1nced that shuttling c!l.i.Idrea baa· cooperate alter divorce When they 
and forth week after week would be coukin't get a1cng while 1!:.3.nied. 
good for them. But Brtn.k.Iey LDng. director at Sac;-a. 

LIn' :s and hours of souto ~to C:?J.nrY F<o...mily Court Serv1~ 
searcning allayed some at ber t~ but notes ~ f:erenlS wtlo try joint custody 
still sbe was CX>DCerned about dt:a.llng: nDd there are levels on wtUd1 they am 
with her Ilusband after so much gall c:om.rnuniC31e.. .. 

d poisooed their relationship. C.-it<3 ds..i..zn tb3.t du.Jdren ~ one 

niacprObi~m didn't both'er Steve, fuL'-:t:-~e ~~,,;~. .-.., ~-t!n:.e 
"<ct=.ac cmmt.er3~.':.a.t w:th J8 percent wIt's a myt.b.,~ he insists.. lhat you must 

be friends for joint custody to wort... You ot all m.a..7~ end.in.g in divortt. 60 
just have to work out tile rules on how. . D'!ro!!lt with. dwdrell· under the age ot 
you are going to conduct the busille5S or 12. we a:.-e cre:ating a new family system 
cC'"'.Jarenting. ~ ".-the bHludear fa.m.ily. -me law is just 

.' ve member at Equal ~!ghts ~ to c:..tdl up With re3.lHy,~ ~ 
for Fathers and tireless WorKer for said. _c 

i>~ ot the joint CUStDdy law, Steve oUgh 13 states now have joint 
successfullv delaYed court action on the custDdy laws, Caillor:lla alone gives it 
- tvorce un.!u the law w!> 'nto effect. preferred s:t.a..1.!s.. The leg!.slatloll'S ~( 

sor, Assemblyman C;,aries Imbr-ec1 
Ventura. says th2t the response to me 
c.l:l.an&e has been favorable, but he ~ 
lieves it is sttll. too soon to jUdge tbe 
lmpact. "Welllook at it at least another 
yesr before dedding if it needs reti~ 
me~ " Imbrect says. 

~. , 

~ .. ACEO WITH L'le proposition of los
ing c1!Stody altogetiler or accepting jOint 
cl!S:ody. Barbara acquIesced. 
. TOday she has a small apartment 
"'1thln minutes of tile family home that 
Steve refinanced for himself and the 
children. He has the boys one weeK, she 
the next., an alTBngement the four of 
them worked out together. and one that 

ooe. 
After fIVe months of Joint cu_ , 

Barbara admltE It Is wor'dng welL "The 
. chIldretl have us equally In tilelr lives. 
It yOu doll't share In this mucb of your 
children's Uves, you lose too much 0 

elr ~w!ng Up,A 

~ kJnks. Ver· 
bal recrim1nations C!lntinue to punctu'~ 
ate coaversaUons. and the boys co~ 
ptrune that their parents at ti;nes use 
t!lem as rr.esseDge~ to avoid commun£ 
eating. 

c 
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Ann D'.Lt\ndrea, PhD. 
REGI.5TERED ?SYC.".-JOLOGICAL ASSISTANT 

240 S. Lt. CENEGA BLVD., SVITI 402. BEVERLY HIllS, C.illFOR.NL'I. 90211 

(213) 876-7603 

Testimony to be presented to the Assembly 
JudiciarY COillffiittee at 0~e interim hearin~s 
of Octob~r lh, 1981 in San Diego, Califor;ia. 

Having recently com~leted a study of joint-custody 

aDd visitation fathers, I wish to present to the CO'!.!:liL:tee 

for its cODsi:er3tion several results '({bien not only su.:port 

but also exnand upon pest research, an~ ~hicn bear 'irec"Cly 

u-:)on the issues to ce a·idressed at these hearinf;s. 

It has been claimed th~t the 'oint-cus~o~v stJtU3 
u " 

is 

benefit to the father, nOL: to the ch~ld; that jrint 

a father's issue, not a child's issue. 

Among the l"ost iffiDortant fin::'in;:rs of ::r.~T studv of 
.. """'--=.. ... '.. 

forty-six ~ivorced fathers, twenty-four of ~ho~ ~ere 

joint-~~sto1y fathers, NeS that the jc~nt-custody stotus 
..... ...' . "ne J.!' 

cil~ren'~ lives an~ to re~ain active ~artici;~nts in 

t:'leir c.hilc:.ren's l.:pbrin[ine::. /;:'"'_11e ~sit2tion f!<thers 

re}:orted fe-;;er visits at present than i'~ffie~1if.,t;e1y after 
-----------------------------------------------------------~------, 

fathers, as a gr~up, 

r-2r,cr-t:~,:i the. S2..::--.e or ~ore ... ·i3its. 
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of and ~ore influence on their c~~l~ren than did vis!t-

ati:Jn fathers. 

IJost important, ho·,'.'ever, was the fir..c:3ing t!lat i:he 

perceptirn of some degree of s~are~ physical custody 

vIa S positively related to the degree of in701ve~~nt ~ith 

the .• 1 ,.:: CI:l _ _ ..4. 'I"!lat is, the perception that the c~ild l':'\"e'i 

in Ilis home as well 2S that of his ex-~ife ccntritu:ed 

a father's increased involve=ent ~ith his child "Co 

continued ~resence in ~is child's life. 

In 7 i ew of t!le f2ct that ~e have lear~ed fro~ ~ast 

( 
,... 10 -'"') lJOX, /(::, 

and that chil~ren of divorce are left Tith feeli~~s of 

a'-:;an:1oY':.:ent 2r..:! ex~:erience serious de::ression :::t the loss 

( !·,'a 1 1 Q r s +- '" i 1"\ , ..... -'-" - ...... - .... 

& Kelly, 1980), it ~culd see~ essential to give serious 

CO!1s:':e:'''''cion to any alternstive cuscody a:--rance:nent -;;:-t2.CC 

C!'eating 

a climate which would allow a father to cor..tinue to contribute 

to his c~ild's jevelop~ent and to re~ain p!'8sent in n~s 

, __ i _.l' ~ ~ _f't '" r ~.'. l' 110 r r. '" ... -~, 1., n ..., + - F- ~ e' ~ 1-- e.,...· e -t:'l' t .... \-. e .l' ~ .;.. '..., '-" Y' __ , 1,;'_ ~ __ ... ,L· ....... _ ....... v.., J.:~_..L. -J ......... J.. ...... .1. .l.r:1 ...... _ ... ~ .... , 

. :~a c~il~ ~s well. 

.-
L 
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The Effect of Divorce on Fathers: An Overvie'w of the Literature 

".. ii' JOliN W. JACOBS, M.D. 

/Jil'll/'('(' is "ecomill!: a major men/al health problem 
ill thl' Uniled Stales. With rare exception 
~,,('ho/(}gi('(/I attelllioll has I/s/(al/y focI/sed 011 the 
,",'('( of dil'(}/'Ce Oil chilelrell alld mothers. The 
1,lIllro/' ',qlggests that as sOl11e fathers become more 
,"w/rcd ill family Ilurtlll'illg tlrey \l'iII be more 
"'/t'II\c/" afTected hv marital dis/'//ptioll, particularly 
,:\ il ill\:()II"~'s clulIlRes ill the relatiollship to their 
I,tltlrcl/, A rel'i£'1I' of tire recent psychological 

'!"rtllllr(' ()f! dil'orce alld cllstody is presented as a 
~'r/II/I'II'(//'k (or I/nderstanding the divorcill!: father 
"h', i,l r('ql~('stif!!: psychiatric help, (Am J Psychiatry 
I VI: 1 ~35-124 1. 1982) 

~",~lIcll/\J1ril ~1. 19HO: revised May 30, 1980. and July 20. 1981; 
:, .cr!,·,1 Sqlt. 2. 19HI. From the Department of Psychiatry. Albert 
I "'c;n (,oliege of Medicine. New York, and the Department of 
; 0;, ~1.1!r\', \Iontctiore Hospital and Medical Center. Address reo 
~' ,! rC'iI'IC'!~ 10 Dr. Jacobs. Outpatient Division, Department of 
: • '. ~,ll!rl'. \fonlefiore Hospital and Medical Center. III E. 210lh 
" Iltll"', NY I(W,7, 
r'~\llrht ' 19X~ American Psychiatric Association 0002·953X/R21 
:: I< II~ ~1)(),5(). 
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1236 EFFECT OF DIVORCE ON FATHERS 

families characterized by varying forms of family 
pathology. These cohorts should then be followed to 
see if those children of parents who ultimately divorce 
fare any worse than similar children from similar 
parents who elect to stay married. It should be no 
surprise to anyone that children from divorced homes 
have emotional difficulties; this is no more surprising 
than the finding that children from unhappy marriages 
tend to have emotional problems. Both are part of 
today's psychological truisms, and neither statemef1\ 
isol, the etiological si nifi' . f divorce itseltjlt 
is possible that c I dren from unhappy faml ICS do 
better following divorce than they would have 
otherwise,,! n It IS pOSSI e a c IIdren born 
Wit a predisposition to emotional difficulty in some 
way contribute to famil strain and parental divorce. It 
may well be that hen a longitu Ina, prop r y con-

e stu y IS u tima.e y one the findings will echo. 
Despert's observations (3), published in 1953, that it is i 
not divorce which determines a child's adjustment but I 
the nature of the parental interactions before and a~) 
with or without divorce. ____ 

In a summary of the psychological literature Shinn 
(30) reviewed 54 papers on the relationship between 
"fathe absence" and children's cognitive 
ment. ~he evidence strongly suggests that absence ot 
the father, or a low degree of paternal emotional 
support of the child, is directly correlated with poor 
performance on cognitive tests. Lambert and Hart (19) 
found that children whose fathers were involved with 
teachers at school conferences were 7 months ahead 
on reading and mathematics scores when compared 
with children whose fathers were not involved in this 
manner. Radin (31, 32) also found that in young boys 
paternal nurturance is si nificantl a hi hly correia 
ed with increased IQ. Pedersen (33) has drawn atten-

not e mu tiP ways in which the father's pres
ence can affect a family, either by directly idluencing 
the child or by indirectly influencing the mother's 
behavior and interactions with the child. Herzog and 
Sudia (34) have published an excellent review of the 
methodological errors most frequently encountered in 
the studies offatherless families. They too pointed out 
that the absence of the father may atfect a child in 
many different ways, but they stressed that the impact 
on the child of growing up in such a home will be most 
affected by conditions that existed in the marriage 
before the parental separation. 

EFFECT OF DIVORCE ON FATHERS 

In the last few years a number of studies have begun 
to examine the elfects of divorce on fathers. Divorced 
men are particularly vulnerable to psychiatric illness. 
Bloom (35) found that men from broken marriages 
were nine times more likely to be admitted to psychiat
ric hospitals for the tirst time than men from intact 

'-
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homes. For divorced women there is a thrcefolJ 
increase. His data further indicate that admission rate\ 
were higher or separated men than for kgallv tIl
~orced m~, suggesting that the period around Ih~ 
lime of separation IS particularly critical and th~'l the 

• CWilS ebbs as the divorce process unfolds al1l1 ulti
mately becomes a legal fact. 

Other studies on the stress of divorce and separation 
have been summarized by Bloom and associates (36). 

Automobile accidents double in frequency from 6 
months before to 6 months after divorce. Divorced anti 
separated people are also overrepresented in surveys 
of successful suicides, homicides, and deaths due to a 
variety of medical illnesses, including lung cancer. 
diabetes mellitus, and arteriosclerotic heart disease. 
The greatest risk for stress-related morbidity seems to 
exist about the time of marital separation. 

The various emotional and behavioral responses o\" 
fathers to the stress of divorce have been studied hy 
Hetherington and associates (14), Keshet and Ro~el1' 
thai (15), Greif (16), and Wallerstein and Kelly (I~). 

Hetherington compared 48 divorced fathers whose ex
wives had custody of their children with a series o\" 
matched married controls. The oivorced men were 
studied for 2 years after their legal divorces. Hether
ington's data do not include observations of paternal 
reactions during the early phases of marital separa
tion-the very time when fathers may experience th~ 
most distress. Further, she does not indicate how 
much time had elapsed between separation and kgal 
divorce. (These data would be helpful in trying to 
develop a treatment strategy.) Nonetheless, she found 
that 2 months after divorce, the fathers were spending 
more time at work, in household and solitary activi
ties, or with friends. They had a great need to avoid 
solitude and inactivity. Many men began to lose con· 
tacts with old friends, and dating and casual sexual 
encounters were more frequent throughout the first 
year. Two years after the divorce these men com
plained offeeling shut out, rootless, and at loose ends. 
Most of the fathers yearned for intimate, loving, stahle 
heterosexual relationships, which they considered par
amount for their own happiness and selt"·cstccm. 

Initially most of these divorced fathers did not get 
along well with their ex-wives. All but 4 of the -IX 
couples had relationships characterized by acrimony, 
anger, feelings of desertion, resentment, and memo
ries of painful conflicts. By the end of :: ycars. 
however, both contlict and attachment betwecn the 
ex-spouses had substantially decreascd. Although 
about one-third of the fathers reported an cxcited 
sense of freedom immediately following divorce, thi~ 

feeling alternated ~ith-an~. bY;llx.lgr J1'\~L,~~tW I~ 
placed by-depreSSIOn, anxiety, or ap~lt 'y. By 01c enJ 
of the 2-year foIlow-up~AAi\!1fsR~ . _ 
d sed. .." /.--=1 C ;;) S 

Of all the potential ~l§fdleIilS, tilE 1li00t ~6Ilihcl-b 
ling problem for thes"(t.tlJAm~ rh%Affy4k&,?: 
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lhl' III' 10 .. , of their children. Of the 4H fathers who children tend to be less depressed and most satisfied 
· ·1 bl·t:n highly involved. affectionate parents while following marital separation. Of the 40 fathers in her 
.. , "1Il~d. X reported that they could not tolerate the study 8 hadjoint custody. saw their children regularly, 

( ,. ''111'1' wt:in!! their children only intermittently. Two and were involved in making decisions about rearing 
~,m ancr the divorce these fathers had diminished their children, These were the men who did the besti!l. 

., : fll'qlll:IlCY or their visits with their children in an spite of the fact that often tbey continued to billie 
",'lIll'llll!cssell thcirown unhappiness Nonetheless. brecurrent conflicts )!lith their ~es. 
· c. ,,'n' l:l 0 experience a grea sense of loss and Wallerstein and Kelly (18) repo~r~te-d-r--o-n"""""-e-rostdi-
'. I'rt:"illll, Evcn those men who had remarried spoke vorce father-child relationship in their sample of 00 
· I tlltl'n'e feclings of eliness. Finally. as in the other divorced families. They found that a knowledge of the 
· :.lil·' l'iled above. Het enngton an associates predivorce relationshi uld not used to predict 

v connict between parents and more postdivorce outcome. Similar to Hetherington's ami 
'.qllt:1l1 paternal contacts with the child were associ- Grief's findings. allerstein and Kelly found that men 
':,1 \\ ilh ht:tler mother-child interactions and with a , who had had close relationships with their children 

''''Il' I'Il,itiVl: postdivorce adjustment of the child. ould often not cope with the repeated pain of se ar -
, ) studied 128 divorced ion induced by the visiting-parent process. Other 

,00:l·I\. III' \\'hom 10 were studied in depth. The 10 rs w 0 a l111t e contact with t ell' children 
':, "Il't:d fathers were from the upper middle class. before divorce became more involved parents after 
i','\ h;ld becn divorced for at least 2 years and divorce. The authors reiterated their findings that 
, ,::".111\' 'a\\' their children (7 years of age or younger) strengthening the relationship with the father was the 
'r 11\1 Ie,'i than 2 days a wee'k. The initial reactions to single most important focus for preventive interven
• \ ,'fl'C \'01' Ihcse men were similar to those found in tion with the child. They found this to be especially 
,!,':herington's sample. The major difference between critical for the adjustment and development of the 
'0, WIlIp., was that these fathers were able to create younger children in their sample. 
'\, :Ir 1m II households and set up schedules for pro-
, ·"::cd. frequent contact with their children. As they 
':1 'II. their feelings of inadequacy. anxiety, and 

CUSTODY AND VISITATION 
I,: rr~"i(ln were gradually replaced by a sense of 
""i'dcllee and accomplishment. 

I he'c authors (15) concluded that fathers who are Since the life of the divorcing father so often in-
,.,1.' III rt:cllgnize their dependence on their children's olves the father's relationship to his children. aware-

· ·'·e lil\ \\ell as the children's need for ongoing pater- ess of the various structures of child custody. visita-
'~I ,;nl' and attention) and who can respond to their ion awards, and agreements arc of paramount impor-
,!,:',Irell during a time of crisis and deprivation will anee. All mental health literature on this subiect is 
· ".1 that the parental relationship is the definitive written from the perspective of what is best for the 
,,'.-rent for restructuring their postdivorce life style child. In spite of this singularity of purpose. mental 
'·c''',l\itlr. and sclf-conee t. health professionals remain staunchly-and at times 

siudied 40 middle-class divorced fathers vociferously-divided on this matter in both theory 
,I .. "11ft-red widely in the amount of regular contact and practice. Needless to say. the psychiatric litera
.... \ I\erl: allowed to have with their children. Twenty- ture rarely concerns itself with what is best for the 
"','C II\'lilt: men dcveloped physical symptoms fc!!ow- father. nor docs it link the father's well-being with the 
.: 111;1111;11 .. cparation that included weight' loss, oph- ultimate well-being of his children. It should he noted 

""lllllllcical and dental problems. hypertension, that in the articles on child custody discussed below 
',:Hl1;lltliti arthritis, and headaches. The fathers who there is no report of a systematic longitudinal psycho-
':':I1l'llcl'd "child absence" manifested signs of de- logical study of any circumscribed population of chi 1-

; ',\,IIIn. including depressed mood and diflkulty in dren from divorced families that uses acceptable scien-
· '(I'IIlC. l:ating. working, and socializing. Although tific methodology, i.e., blind observers or adequate 
· ;'fe"I\'l: illiless hefore the divorce could not be control groups. Most of the work remains impression
, ,',.1 IIul (Briscoe and associates [37-391 have found istic and highly skewed by value judgments. Clearly. 
"",11\ l' illness to he a predisposition to divorce). \mUCh further work needs to be done on assessing the 

" 'l' IlIl'lI kll overwhelmed hy feelings of loss of their impact of different forms of custody on both children 
,'''',llen anti their sense of devaluation as parents. As und parents. 
, IIrlhL'lln~ton's study, many of these men dealt with ) Goldstein and associates (40) put forth the idea. 

" .:f p,lin hy distancing themselves even further from /based on their theoretical (psychoanalytic) position. 
,\ "I ,hildrl'n. that all children of divorce should be in the custody of 

\ iret!', l\;(la suggest that just as children who regu- the one parent who can provide the greatest continuity 
, ." 'l'l' Iheir fathers have the best postdivorce adjust- of care. That parent should then have total control ~ 
· :'1:. lalhl:r" \\'ho spend the most time with their over the amount that the other sem4TEnjOOt(Jb\RYrSOMMITIt 

EXHIBIT NO_.J--__ ~ 

-" DATE C? I 3 () ,,? <) 
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position is advocated for all children of every age and FATHERHOOD 

either sex without regard for the negative effects of _-------------------_, 
having the noncustodial parent-child relationship sub- ecently, as more fathers have gained sale custody 
ject to the whims of the sale custodian. (m most states, however, fathers still win sale custod 

Roman and Haddad (41) criticized Goldstein and in fewer than 5% of contested divorces' there has 
associates and suggested in opposition that joint custo-' rest In the process ot single-parent 
dy should be considered in the best interest of the child fathering. It used to be assumed that grave psychologi
as well as the parents. By joint custody they mean that cal consequences would develop for children reared in 
both parents equally share in the making of significant such a family structure. Recent articles by Gasser allli 
child-rearing decisions and mutually share in regular Taylor (54), Mendes (55), and Orthner and associates 
child care responsibilities. However, Roman and Had- (56) have suggested that this is not the case. 
dad have not in any detail suggested how to effect such In the s choanal tical and psychologicalliterat . 
cooperation between ex-spouses, who often hate each ~re has been a steadily growmg recognition of the 
other, nor have they suggested how to realistically V~-portance of fathers for the normal development of 
share custody if the parents do not live in the same ~hildrel):tarnb (57) excellently reviewed the curre t 
communit . psyctr6iogical literature on the role of the father in 

Abarbanel (42), in studying joint custody arrange- child development. He identified the serious method
ments, reported that for most children there is little ological errors made by studies which assume that 
discontinuity and no evidence of developmental pa- fathers playa minimal role in child rearing and suc
tholog in having two regular homes instead of one. cinctly summarized the current literature which pre
Like Roman and Hadda , she str ng y SUg ested the sents mounting evidence of the developmentally criti-
co sideration of joint custod . Similarly, Steinman cal nature of nurturant father-chi' . ns. Abe
(43) found t at having a regular relationship w~) lin (58), following the work ar aret Mah in 

arents enhanced the child's self-esteeIl1!l'ifonethe- directly observing young children, reported on the 
less, one-thir 0 er sa I ren under joint vital role the father plays in helping the child separate 
custody felt burdened by the requirement of maintain- from its earliest attachments to the mother. Ab~lin 's 
ing a strong presence in two homes. Benedek and observations (59) led him to state that for man I chil
Benedek (44) also differed with Goldstein and asso- en .. he father relationship seems to develop side by 
ciates, believing it the child's right to see the noncusto- side with the mother relationship from earliest weeks on, 
dial parent regularly. They also critically reviewed the and to share man of its 'symbiotic' qualities. " 
theoretical merits and problems associated with joint onversely, for the last 3 decades there has been a 
versus sale custodial arrangements (45). Gardner (12) growing recognition of the importance of parenthood 
has taken a flexible a roach to this issue. RecentlY) as a developmental phase for adults. As early as 1955. 

e an associates (46) pub IS e one of the first Benedek (60) called attention to the roots of paternal 
contro e s u les comparing the effects of joint custo- identity and the importance of such development for 
dy and sole custod on the frequency of relitigation. fathers and children alike. She recognized that parent
Their inItial study did not contam psyc ologica ata hood remolded and matured a man's psychic organiza
on the involved children. n?r did it mmpare them hv tion. Ross (61), in a review of the psychoanalytic 
a e or sex. Nonetheless,they reported that joint"', literature, contended that nurturance in men originates 
custody diminished the need for further cour < in early, developmentally normal identifications with 

Even the matter of the involvement of mental health 
professionals in child custody proceedings is in contro
versy. Many, like Westman (47), Benedek (48), and 
McDermott and associates (49), have called for the 
liberalization of laws and the increased involvement of 
trained mental health professionals in custody deci
sions. Derdeyn (50) and Gardner (51) decried the 
involvement of mental health professionals in an ad
versarial position. Benedek and Benedek (52) strongly 
disagreed with this view and urged mental health 
experts to take an active part in working with attor
neys to influence custodial decisions. Bernstein (53) 
sees the lawyer and mental health counselor as an 
interdisciplinary team. The literature provides little 
unanimity of opinion in suggesting what role the 
mental health field should take regarding child custody 
and parental visitations. 

the good nurturing mother that are later superseded 
and are at times defended against by identification 
with' more or less nurturing father 

In summary, a review at the literature of the last 15 
years suggests a number of conclusions. Fathers play 
an extremely important role in the development of 
their children. Children deprived of their fathers due to 
parental divorce may suiTer seriously from a wide 
range of psychopathology. Divorced fathers likewise 
often suffer from the loss of their children and~.m~.r 
their children, do better f~ ~~iWhmM~pe,~ 
is greater continuity of corft'act:·-

, ' .J5i::=-&21 

'---. r- (/ <.!--

uU':U' '\ -
APPROACH TO TREATME~ :,~ 0: /.c:,) ci/ <;""~i 

BiLL J6O. .. . , " . 
With rare exception (62, 17) the literature on the 

treatment of problems associated with divorce has 
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been written from the perspective of the whole family. 
There is general agreement among these authors that 

( although divorce creates a new family structure, there 
is still a reorganized family that must function for 
years to come. The focus of this literature has been on 
helping couples separate with the least possible further 
emotional damage. Specific attention has been paid to 
minimizing the trauma done to children by lengthy 
legal battles and by protracted hostility between the 
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with fathers coming for treatment in the midst of the \ 
divorce process suggests that although there are nu
merous and complex forces in each individual patient. 
the primary salutary focus of crisis work has been the 
supportive maintenance (sometimes against great ex-
ternal odds) of the father-child relationship. My expe-
rience als arallels Wallerstein and Kellv' 
tion (18), This crisis is most severe for the fathers of 
younger children. __ -------------

o lIS POll1t, though. the weight of the psychiatric 
literature has strongly supported the view that treat-
ment of the entire divorcing family unit should be 
regarded as the central therapeutic modality when 
divorce or divorce-related problems are major issues 
for a patient. Treatment of the father alone seems best 
considered when couple therapy is no longer possible. 

DISCUSSION 

Much work still needs to be done to elucidate the 
~~.>.!:!:::~~=' experience of fathers when they undergo divorce. 

Interest in the life of the divorcing father seems 
articularly critical at a time when increasingly large 

this form of 
". intervention. arguing that no therapist should see a 
.... couple for the expressed purpose of facilitating a 

divorce lest they unwittingly help destroy a potentially 
vital marriage. They feel certain that if only one 
member of a divorcing couple is seen in therapy, this 
too will potentiate divorce or prevent reconciliation. 

Although one would do well to keep these points in 
mind, lest the possibility of reconciliation be missed, it 
is clear that millions of American couples are divorc
ing and psychiatrists are being called on to reduce the 
trauma experienced during marital separation. Most of 
the literature on family therapy argues that the e:lrlier 
and more effectively the therapist enters the process, 
the greater will be the chance offorestallin'g prolonged 
and severe conflict. 

Leader (73). Shelfner and Suarez (74), Goldman and 
Coanc (75), and Weisfeld and Laser (76) have all 
recommended the inclusion of the father for successful 
family treatment of divorce-related pathology during 
the postdivorce period. Thus. within the family thera
py literature, there is an awareness of the problems 
associated with divorce and the development of treat
ment strategies that directly address and involve the 
father. 

Recently, Friedman (17) reported on his treatment 
of two fathers who underwent divo 'ce during their 
analytically oriented therapy. e reported that 

/ffiCiTjai- of their relations lip to their children 
-( w~s a positive developmental experience for both the 

\ children and the fathers. My own clinical experience 

- umbers of involved parents are living through the 
stress of divorce and attempting to adjust to new forms 
of family life and child care arrangements. 

It should be no surprise that the divorcing father is 
the family member least considered in the psychiatric 
literature on divorce. To some extent this trend paral
lels what until recently seemed to be the short shrift 
generally given to fathers. This tendency is fostered by 
the typical father's unavailability for easy study by 
mental health researchers (few researchers have spent 
as much time at night and on weekends with fathers 
and their children as they have during the day with 
mothers and the same children) as well as by the 
literature's ever-expanding focus on the child's earli
est developmental phases. 

Such theoretical, methodological. and practical 
problems confronting mental health professionals rein
t" e e Stl preval II1g arc alc s reotyplca view (l 

fathers as generally being removed and uninterested in 
child rearing both during marriage and after divorce. 
Although this view of the uninterested father is un
doubtedly true for some men (and, of course. for some 

,women too), the recent studies noted above make it 
Iclear that for many fathers this is not the case. For 
:them marital separation, in large part. creates a child
\centered crisis in which the threat of losing or curtail
jing the relationship with their children is the source of 

/
severe anxiety. It all too frequently results in panic or 
d 

. / 
. epresslve states. 

There appears to be an increasing confluence of 
thought within the literature suggesting that those 
fathers who maintain regular prolonged contact with .. 
their children do best in theJ2ostdivorce.J?~IiodAlh.i..\i~IiR 
paralleled by evidence that ~£lIA-mdlUA~I'th'tl~H 'M! 

EXHIBIT NO I ~ 
DATE 0/ ;::)0.8 i- j _' 
___ ••. _ .("1') /~ J'..,L/<:-~ ~ 
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tend to make the best postdivorce adjustment. There is 
also mounting clinical evidence that treatment of the 
father which focuses on helping him maintain his 
relationship to his children will have the most salutary 
effect on all members of the family. This may be so 
even in those situations where mothers are initially 
opposed to the ot' the father-child re . -
ionship. 

A review of the current literature thus has broad 
implications for mental health professionals who treat 
divorcing fathers. The strong consensus that central to 
the father's recovery is the maintenance of his paternal 
role behooves the therapist to identify and help resolve 
intrapsychic and interpersonal conflicts which inter
fere with such an end. In a forthcoming paper I will 
discuss these conflicts and their technical management 
in greater detail. 

Crisis work with divorcing fathers is not a substitute 
for more explorative therapy that can evolve, if re
quired, after the crisis has ebbed. A review of the 
current psychiatric literature strongly suggests that 
such work is best done by professionals who are 1) 
comfortable being engaged in active crisis interven
tion; 2) aware of the social, political, and legal issues 
facing divorcing fathers; 3) able to move flexibly 
between treatment of the individual, the couple, and 
the whole family; and 4) aware of the value to the 
entire family system of having both parents as actively 
engaged as possible with their children. 
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BY BE 
In the United States, one third of all 
marriages now end in divorce. This con
cerns me. What concerns me even more 
is that with this rise in the divorce rate, 
I million more children each year are 
confronted with the breakup of their 

-families and there are already 6 mil
lion single-parent families with minor 
children. 

Though in the long run divorce may be 
the best solution for an unhappy mar
riage, close observers agree that with 
single·parent custody awarded to the 
mother in 90 per cent of the cases. there 
is misery for all concerned-children, fa· 
thers and mothers-at least for a couple 
of years. 

This article, then, is about the relative
ly new and still-rare practice of awarding 
custody of children jointly to both par
ents. It is also a review of a book, The 
Disposable Parent,by Mel Roman and 
William Haddad, that advocates joint 
custody, 

Roman is a family therapist and pro
fessor at Albert Einstein College of 
Medicine in New York. Haadad, a di
vorced father of three, is a journalist 
and business executive. 

It was surprising to me to learn from 
the book that prior to the 20th century, 
custody customarilY was awarded to fa
thers. Yet the laws of nearly all states, 
then and now, declare that there shall be 
no prejudice in favor of mother or fa
ther in granting custody, that the de
termining factor should be the "best 
interests of the child." In other words, 
the strong bias of judges, first toward 
fathers and later toward mothers, has 
been based on psychological and socio
logical influences, not on the law. 

The description by the authors (and by 
other observers they cite) of the strains 
imposed on children and their parents 
by single-custody rulings corresponds 
with the picture presented by psychi
atric social workers Ruth Atkin and 
Estelle Rubin in their book Part·Time 
Father, which I reviewed. a couple of 
years ago. It also corresponds with my 
observations in the course of my pro
fessional life. So what follows is a 
composite description. 

Children, at least prior to adolescence, 
almost universally implore their parents 
not to divorce, and afterward keep plead
ing with them to get together again. 
They show, in a wide variety of symp
toms as well as in words, that they bad
ly miss the parent who has moved out. 

In their book, Roman and Haddad re
fer to the "California StudY," headed by 
social worker Judith Wallerstein and 
psychologist Joan Kelly. (Redbook re
ported on this studY in September, 1976, 
and published a Young Father's Ston .. 
dealing with joint custody in June, 1978,) 
The California Study inmlved 60 fam
ilies with 131 children among them, all 
of whom were studied immediately after 
and a year after divorce. (The findings 

(3/.dId .... "'u_ ","" ... ,1:.. .... j.t# :e::: 

N SPOCK, M.D~ 

JOINT CUSTODY 
AND THE 

FATHER'S ROLE 
shouldn't be considered necessarily true 
of all children of divorce, since the num
bers in each age group were small.) 
Children two to four years old showed 
considerable regression right after the 
divorce in toilet training, whining, cry· 
ing, irritability, tantrums, sleep prob
lems and aggression. In their fantasies 
they expressed fear of abandonment. 
The distress of half of these children was 
worse after a year, particularly if the 
parents were still locked in conflict. 

The five- and six-year-olds showed anx
iety and aggressiveness. A year later 
a third of them were showing even great
er strain. Relations with their fathers 
usually were improved, but relations 
with mothers often were worse. 

The seven- and eight·year-olds showed 
the most sorrow and seemed to have the 
fewest ways of dealing with it; they did 
not reject one parent but wanted to hold 
on to both, They expressed longing for 
more time with their fathers. After- a 
year, half had imprm'-:d. 

The nine- and ten·vear·olds seemed 
understand the realities and had i-

irrational fears, but they had physical 
aches and pains. Under the surface they 
showed feelings of loss and rejection. 
They tended to feel anger at one parent, 
and to end up siding with their mothers 
against their fathers, who had left. After 
a year half of these children felt better, 
though their hostility toward their fath
ers lingered. The other half were more 
troubled and depressed than they had 
been before. 

Divorce was very painful to adolescent 
children too, but after a year they no 
longer felt they had to take sides and 
could proceed with their own affairs. 

At all agE'$ "the frequency of father 
contact with the child was associated 

-with more-positive mother-child inter-
. actions, ~~L a more 
lJomIveadjustment of the child." The' 
eJfectiveness of the ril~r-With the 
child depended on various supportive re
lationships, but "none was as salient as 
a positive, mutually supportive relation
ship of the divorced couple and con
tinued involvement of the father with 
the child." 

Roman and Haddad also discuss what 
they call the "Virginia Study." This 
study was directed by psychologists C. 
Mavis Hetherington, Martha Cox-and 
Roger Cox; it involved 48 divorced fami
lies, with 48 intact families for compari
son. It focused on parents, children and 
on parent-child relations. Among its 
conclusions: Young children of divorce 
tended to be more aggressive, to whine, " 
weep and have tantrums. Parents had 
more trouble controlling them. :!'I~en-=--j 
sion was eatest between mothers .;ud1 
_so~The fathers' depa ure was more 
Vaumatic or children of presc ge. 
Girls took It easIer at this age than boys. 

olescent girls the fathers' de-
par ure se me a In the 
sense that they had difficu ty esta . 
ing goO relatIOnships WIth boyS-.. 

- Tfie-vlrglnla !Study, too, showed that 
the problems between parents and chil
dren were still tough a year after di
vorce, but that they had improved after 
two years. ~, 

he children who best 
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times he m:1V merely visit them in the 
mother's home, not take them out. 

The interviews with fathers in the 
Virginia Study made vivid how miser· 
able they themsel\'es were; they felt re
jected, depressed and homeless, Some 
reported that they'd e\'en lost some of 
their sense of identity. They empha· 
sized how painful it was to visit with 
their children because of the infrequency 
of those visits, and the resulting sense 
of a growing distance between them· 
selves and their children. 

Divorced fathers arc depressed, I 
know, because their children 'tend no 
longer to turn to them with Questions, 
requests and confidences. They feel 
keenly the deprivation of their former 
right and obligation (0 share in the usual 
parental decisions affecting their chilo 
dren-allowances, duties, pri~'ilegcs. 

Some fathers complain that thcy are 
being deliberately humiliated by their 
ex-wives, who, they feel, take a mean 
satisfaction in being arbitrary and over· 
bearing in respect to the conditions they 
la~' down for visiting. Often they forbid 
\'isits unless alimony is paid up. 

As for the mothers, the Virginia Study 
shows that most are unhapp~' for at least 

• I the first two years after divorce. They 
fed anxious ;md angry and helpless. 
Some complain of feeling un:mracti\'e. 
Two thirds of them have to go out to 
work (compared to half of nondivorce<1 
mothers); and still they have to deal 
with a reduction in their standard of 
living. (It is calculated that it costs Z5 
per cent more for the same number of 
people to maintain two residences.) 

On coming home from the job they 
ha\'e the housework to do, without the 
help or companionship of another adult. 
The children's needs, demands, disputes 
and diflicult behavior have to be coped 
with. And in most cases the children are 
distinctly less co-operative and more an
tagonistic than previously_ 

Most divorced mothers lind their social 
life painfully restricted-by their jobs, b}' 

the need to be with their children, by the 
fact that their old friends are <:ouples 
who think of entertaining in terms of 
im'iti:1(' other couples. not single people, 
and by the meager opportunitics, usual
ly, to mall.c new social contacts. 

As Roman and Haddad say, divorced 
mothers are overburdened and bthers 

/' arc underbun.h:ned. 
i 

\ 

'l?o summarize at this point: The fa· 
ther's continm:d c! ,ene-S5 to his cmrtrren 
'is 0 import:mce to the ~:OUfig
sters end to (N::. adJustmenr."'"11iSC:o
U!"Lratll'C(]L'SS \~"h IllS c.\'\dfc- hJS been 
shown to be import:!nt to her sense ui 
;d.::.g;:lCY in d..:ahng WIll! the children 
;;nLi III hl'r ~o(Jd [L'I;>.tlOll'il:p \\'ith them. 
":\tOl ~hL'll"sS nl(;st di\'QITL' jud~mt:nts 
ji'~,:t ~j',;l1'p!y tii,:-fjIlICi ,; cunUL! ,1;'1lh 

hi, lx-wile ~Or! (,b,idn'n, 1 flls mags 
iii!" "'l'l u~necl".'U, ;.l;J",anted and un
CIJ::~!'_,f t"'!"k 'loll I::~~~ c=,-u~,-' hJnl 10 de· 
,:r'-:;"'" his' IsiljO(! os th~· nlonths ~tnd_ 
~,,'_,I~ k'U b)'. II'~ ,I tragic \'icI~ 
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Col/lillI/cd from pagl: 79 ~ l Roman and Haddi"" an.: m:ssimislli: 

about how soon ioint CIISIo(l)- will b., 

l ,ru;;1, ""pte' '"d"'''N''~ . y Jas~u In layor of moth.,!" cuslod\"_ 
Ciwwrs h<lbitU<llb' ~'nl'OUr<l::!e - - ,
youp!q !o 1;1 C ill \"I,T,;Jf\' positions, I , -
the whole 01 ~O(:id~-, lksPII~' Ih,' pro!!r,'" 
maul' b~- tho: Womcn', ~IOH'ml'nt, i, 'Iill 
s;llurakd "ilh ~,':\i,t PH'IUlli~-,'" ,0 Ih"1 
"H_'n indcpl'nlk'nl-mrnlkd l1Iotlll'r, ;orc' 
"Pt to fCl'1 slight I\" !llIilt\" 10 ;.:'1,. luI" k", 
Ihan lull cLislodr and 1.-.llIl'r, arc' lIlhih, 
ileu abolll admitting thai dlild l';nc' 
should be as impurtanl "", Ihdl· jub,,_ 

The <luthors o:mpha~ill' th~' glea. im, 
porl.lnCl' 01 ,'xm:rl cOllns~'lin~ ;111<1 lllL'di, 
;lliO:l ~cniCl'S to parl'nb befure', dUl"in~ 
<lnd ;;fto:r ui\-orl'l', "nd ,Iak' thai SUdl 
help shollid b,' I rCl' or WII h kc" h .. ,,'d 
Oil .. slidinl! 'l'.-.k, (i<'n,'ntiin" 0" I hc' 
Janllh's illl'ClIlh', 

l!i::.s lOJ" 11l~- 0\\11 ol>illioll_ rl,- ,.1\\"01" 

kit alld wrillc'n Ihal iI" lil,dll 1;111'0" 

ta;]1 lor Ih.: ({IIOI-','U lalhcl III ,,'c' hi, 
l'hilurl.'11 ollc'1I ;lIld wilhuut mi"lng an' 
nom.ml'nb, Ihi, lor Ih,' h,'rwlll oj Ih,' 
\."l:lid! t. .. n ~llhJ :0 IJl:lJlliaj!J hl~ :-'\..'r.~\..' 01 

,lusl'nL"s ;llld r"porhibilll'-_ H,' ulf~llt II) 

,-:,' Ih_'1ll i;; hi __ I!VlIlc-, 1111",' 111,'\ <II)U!" 

'::1\1..: bl.'J~ ~i11d ... un~",: ul '1' ... ·li· 1.,\ '. ht,oj\-.. 
.I:ld l.·Jvilh:~ ... " til;11 11;;li.' l ;;~l h. 'P .. 'IJI III 

;1 ,- hunw'- a Il1l<hph,Tl' ;lIld I h,' j;II IWI 

dU .. · .... II·! h~lh.' ttl Ih: ,Ii\\.!" I,lhlll~ 111,,'111 

til: l\l..lU .... 'UII ... oilld ~1\11l~ I!h'lIl :Jl\lt .... 

l'w str~'ss('d Ihat it is l:rucial fo!' thl' 
molh('r to tre~lt and sOI!<lk of IlL'!- 1.':\

husband 'wilh rl'Spl:ct for the: bl."I1ciit of 
the ~'hiluf'L:n, ~'H'n if she dcsnises him in 
~UJ1ll' wa", ~inc~' t hI: chiltin'n consida 
Ih~'t1l,,'hl" h.,lf maUL' 01 him ,mtl \\ ill 
Ihinl-. I,'" IWI! Ili 111l'tl1~l'I\~'S il ,hl" ;11,' 

p'T,.,uadl'd Ihal Iw's a sCOImdrd, 
I had a!\\,;I\", ""Ul1wti ,Ill' !;l1\" "nL'.-i

Ii,'" Ihill "~il.dr"11 '\"lT~' lu Ill' iI\\',lIlkd III 

Ilwi I 111011".,. 1111"',." "II<' II;" pa Il'n ," 
unlll, ~I)II Ihal I J..1l0\l" IWIll'r, '-Ill 

'Irull;!h- In 1'lIllr 01 ioinl '-U,IIIlh ILl" ;'" 
"ar,'lll, \Ihu Illillk Ihn l-"n summon 111,' 
'-O'UI1l'I'alion rl'quin:d: II will ailow .. :lJii· 
dren 10 kd Ih .. 1 Ihl'\" 'Iill h"n- I/wi,- la
Ihc'r, Ill'l-;l~;'" Ilw' will .-onlllllK' 10 ill,' 

wilh hi", PoHll-1t 01 111l' lin1l' ;1I1t1 bl'l';SIl',
Ihl"- knOll Ihal Ill' i, slill ill'lflin~ II) 

mal-.l- Ihl' l:,'c-i",ion" Th,' ''-'1 It ,'I \\;11 lUll

lin"" III ic'd d",,' 11/ hi, .. hil"r,'n, Ih;1I 
iw i, narill'ln.llin" ill Ilh'i .. Ii"" al1d i, 
,1111 1";Jr! II 1"<"1'011'; hk iI/I" I/ll'iJ- wdl ;ll"_ 

i\l1d II"Ji)II~h i"inl l"Ihlmh 111'" \-011110111 

IIll' Plolh .. :1 \\Jtll lj"lI ... lr;'l:tlJ~ l'OIlH)r,,· 

1111 .... ""· ... "blJu: !Ih: .. hildr,-'n', li\ .. ·~. II ,hl'lill! 
(, .. ulll"\,.·n .... ~th.· ih.T 111 Il)D" ,';'1'''4,.'' In !'!i',n;: 

hL'r Ir,'" !"l~: ;lIld relid 1'''111 ill, 1/1"';"1-

'h: ........ oj Il:I.:il::!o! Il'"lon,ihk Iflf ~dJ prflh· 
!vln' ;'Illd ~ti! \.~\,,·I,,·I"l)lh. 

1"':.111 , .. '\.' l.: Ilh.'or\' Ih",,' t,hjt.' .. :llttl1'" "'!!h,' 

prof." ... jlw,;\ ... '-,""t.' II' l hl~dl\·11 jl\ :11:': 

.... pl,I 1,' l" ! ~ "" d llll'11 .. -.., hur \ l't ;.tI~:I\ 
/n Ihl\\ " .. ·· •. i,.: l'\ 11.',,''1,,"\.', n," Ulih :~.,.;; 

t.·~I".·' 111 I(J:':~ \. ("'''nti, l"IlIt ~tI't' t I'Inn ;'" 
Ill\..' f.HII!!' ... : .. ::' "hlch both p~lrl·lll ... \\'H ~ 

.\!Id PI, "\ !',,,,.: "ilddll'lt 'p.'lld .II! ~f.t\ III 

:t day-care' (-en/t'!' or in the hom~' of a 
l'arl'-gh'er, that children C<ln make a good 
adjustment to Iwo homes when the olan:-; 
an!' made wilh eare and with ~cnsitl\-il\
tu Ihc:ir n<:l'u,_ 

I ;]!!rn' "bollt the ,-,tlUL' of ha\;n~ t!ll' ~..L. 
l'hi!dl" '/1 lin' \\" <- '_ ,J ~-.- .sr -, y , 

i,'"'' ;] I hII'd 01 l'~l' time_ BtIl \'_h,-n Ihl' 

-i, llOI CII'>tb/c-11l[ c'~aJllnk \\'11<'n J1j" ) 
--1;11 her kl'l, hc' mU~1 li,,- 10 ;lnulh,'" ':..11\ ' 

-=11 wuuld ;:.tilt he lin ~d\"arila~l' l!\ JilL..., 

dHldn:n ~tnd till" (bJfhq i]P;j ,,'fl"! ;'j 1!..i· 
Illolb.:f. to h~'\'L' juint t'lI~luC..h· ~lq\·\\·a\·./ 

-\u{n I Ill.' l hihln,,'u !"lPl."ndJng ~':JIlh.· . ~h.·~I· 
lIun, \\,;Ih him. if nu,sIble', In tj:i, IVa\" 
IhL' dlildn'n \\"ill nOI "'<:I Ih,'y <lrc' cuI oil 
Irol11 111,';1" lalhL'r, ant! IhL' 1:lliJ..:r \\'if rl-
1<1111 hi, 'L'n'" 01 II'Jatwn,hip tu hi, cl:i:, 
drl'n a~ \\\:J) il~ hi, ~1..·Il"'l· 0/ J C:.r)fJ!1~lbtltt\· 
lor IIlL'QI, Illi: r~:, 

ReI/Will'" S(Juc~ 
,\1_0" i-,ll CUIII"hlll/l"~ 
('t/itu,.:d R,:dh() .. ,~· (Iitll 
1'"";/c) (I "'~({hlJ 
nJiul11l1 'f" ,1,,1 

l'1(/~:j:l1il: IIi., i'"'"'" 

J..'HIII·'J htJr.'~ "Buh 
I1lId ('/!f:d (," C ':: 'f 

I l llhIJ,;!,.:r/n1 I)";' \ I, \ 

lLTi.\l..'clul/o.):'I-. J"·(l)..',I';;~(UII/tI';CI'/lI;; 

,,;;,<. I, .'11. ~ \PI,.,,1 /)', ( I 2; 11.'1:!f~J' I:"","\nt.i. 
'/1'\ lIt I',' '1,/1/'(111 {/, J,:.:\'~\\~ :(Vl"'~, . \ 
fi.':l! I' I)JfJh.If~/' ,Y\JO~\M ~ .. :~l<~ '.' J ...... " . 

tllld f'S-~H")\'':''i'',-r! I" -~ 11111' "_ ~ 
II, (/1/(/ in, 11\'t~-t'O\II' - _":<'~";-' 
.. /I ::t:~r\\'P f(,,_~, .;..': :[$."'}. - .:-- _ 

O~It.) '.; -J~)~) ~'. 
all \... t'Q 
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JOirn CUSTODY SESl ALTERNATIVE WHEN EX-SPOUSES ARE HOSTILE: NEW RESEARCH 

Joint cuslOdy is typically viewed as 2 viable post-divorce option only when 10; Iile~ spouses can be 
cooper 2.1iVe oarents .. ;~ow 2 new SlUD\' rel,,'ea!s that ,ioim custody is tile best oplion when there is a 
hOSii:e 2:1C 2.rii.:oooi1:stic DOS1-d;vCirce ieiaiicnshlD.Q8-
:Wf:en lorrie r S[)~luses. That is the conclUSion reached 
by //DI sUJscrioer. Dr. Sue Klavins Simrino, D.S W., 
based upJn her research with 44 divorced and/or 
rerT,arrieG lathers witri legal joint cuslOdy. (See 
sidebar lor more derails on stUGY organization.) 

r:,a:1y oj the fathers 10ld Simring that they 
believed that wilhoLl~l C"'85lojr. they '{iould have 
been shu! ouI 0; en)' ~,a'e:I;I;lg resDo::siQilities ior 
their children Hostilily 1,0m eX-\,,'lVeS -- une-;nirci of 
lr,ose In;erviev;eG used t:-tis term to describe their 
pest-divorcE; rel2t icJn::,nip -- WOUld ~,aVe jed to ai-

Simnng bases her conciJsiClns on research exploring 
the lathermg experiences ot 44 divorced and remarried 
tat hers 'Nith legal joint custody. All of ihe lathers hao at 
!east one child unCler the age 0116. nH; fathers filled out a 
questionnaire and WEre interviewed abDut nie frequency of 
their panlcipalion in various chiid care activities, and their 
;:Jerceived in1iuence on iheir child's growth and develop
ment Three fathermg measures were d:;nved from the 
cuestionnaire. The iaihers perceplion of the relationship 
with the mO;,'ier (co~areniinQ fe:a!jor.ship) ",'as corre'ated 
wi~h :he :athsilng me2SLJreS to cs:ermine if the amount 01 
:r,ie~aCllon oeiween CO~,arent.5 "~i(j :"e cmount 01 S'JppOn 
0, cGn!ilct in t~,elr fC,:21Iu:;sh:p was c~so~i3~ec with high or e ~D'S trl ~-. .. _,4_, c r~~.:.iinrc'hinC' I';~' !. ~!:nr~n. 

I,l '" ..... ' ....... :.. ...... :'--',J;~ ~' ..... 1 

In contrasi wit , ot~er studiDs j 7ather's posl- i'JW scores on the i2tnerlng i.l82sures 

~ 
divorce parenting re!2~:cnsniDs. "ihich reDon 0- c L ___ _ 
'C:S2Dpsarance Oi c. largE ~ercent2ge 01 ~3the.i;:: t"',c::-;; ~ :t.i~8rs ~~ta.ined 2ctive and involve reI2-' 

tionsrilos ' .... ith tr,eir children"1V1d this positive rei21ionsnip continued even when a :ather remarried. The 
121r-,ers reponeo ina lney were satisfied with ihe time they spent with their chiidren. They felt influential 
i their children's growth and development. 

During ihe course of her research, Simring found that previous involvement in caretaking for one's child 
v.'2S no ir.ciica;ion of pesl-ciivorce conditions. Many of these 44 fathers had prcviousiy maintained very tradi
tionai rOies: none had ever been the primary administrator in their home. However, ali were able to create a 
satisjac~ory home lor :r,eir children after the divorce. "Their amount of involvement or Influence with their 
chlidren.'.'2s lIuiy impressive." This involvement is extremely impor1anL Previous research has linked a 
farher's poSt-OIVDfCE; ::woivemeni 'Nith ['lis children with iheir physical and psychological well-being . 

. , Joint custody iathers in nonsL!pportive felatiorships with their 10rmer wives were not unoermineo 
in their abiiiTY to be wiln ihelr children. as fathers Without custody r,dve traditionally been. Their equal 
power In Joint eustacy did not give the mother a \egal cdvantage. and thereby prevented her from using 
thai pO'Ner 10 conlro\ tne ;ather's access to the child. The security of the father's legal position allowed 
him to function as a father somewhat independently of how good the c8-paren!al relationship was. 
Aimos! unanifflously. fathers advocated jOint CUS100Y as a means of securing equal legal rights and • 
respor.sibiiily fa: their child nd 2S a ouarantee tr-iai trley WOUld not be die::, <:: ssed from their cnii . ,m 

~
Iite ,L,\inO.U9n : .0SI r 1181a!hers cesired that their children live v; 1, D at least half the time. wne.n. 4;. 

\,- IS \I,2S n?i posslDle, tnelr i,egal status contrtDuteo 10 tne lather's conlld~nce In nlS v §n)~G'A'Rtfil~MIn.,t 
ence, ana jieeOOm tram tne lear of being displaced. heiDed t'nem SUS;3In tnelr commlij(fflBlTtftd~lr tnlid. . ,; 

I 
C0n;ac; 0: Sut iU".aDS S,:nllng os w. Faml!,. ~:.JiICnS Cer.!e' le'l [h'OICf cr..: C::Si:;C) ConSU:;3f,on JCj fn:;'e s! CMJ.~(3J( i?nxr ,%" j- "'""i 
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• 
A kit of our materials (Mismatch, Wage Assignmenrj booklet 
of 23 amendment proposals, and testimony for the Senate FinancJ 
Committee) was del ivered to the Washington Post Co, w~ich 
publishes Newsweek, on the morning of Tuesday, Jan 24th. 

- James A. Cook 

i 
I 

A~ Dads ftJ4 en't Deadbeats 
MY TURN/BERNARD GOLDBERG 

----~--------~====~~--=-~ 

T he calendar measures a certain kind of 
. -, onl imnr<:>'; ,]v. For one 

unhappy American minority, 1984 came a 
long time ago. . 

The n;i'1ority is divorced fathers with 
children And [0; them, the Amcric:mjudi
cial sYstem is an Orwellian nightmare intent 
on p;(,ying that "\1other kn'Ows hest" and 
that being a father doe~n't ntcessarily mean 
having children. . 

The syqem ha~ made fathers visitors in 
their chiidren's ]j\es: visitors who can pick 
tlleir sons :md daughttTs up for a few hours 
e\erv now and then--so lone as it doesn't 
inte~fere too much with \1~m's new life. 
And it has turned divorced fathers int 

d~ers. Ah~entee b3.nkers. .-J 
. ---

tion a~ainst men in the most blatant \\:av." 

And now, another slap. Another piece of 
official abuse. A number of politicians in 
Washington have suddenly discovered the 
doctrine called "the hest interest of the 
child" and they plan to implement it with a 
federal law that would ~arnishee the wages 
of divorced fathers who don't pay their 
chi~upport on tim~· . -

\10st orus who do pay on time each and 
every month and who love our children 
would applaud the legislation. No one I 
kllow defends deadbeat fathers who don't 
care about their kids or even if they're fed 
and clothed properly. _ 

But what is so infuriating is that the 
Washington politicians who speak so pas
sionately about the child's best interest nev-
-=. __ .... -

er ~eemed to care about it before. \Vhat 1 
"hest interest of the child" is served v,'hen I 
courts routinely allow mothers to pick up 
and move hundreds or even thousands of 
miles away, leaving fathers desperate, try- I 
ing to figure out now to raise money and get ' 
time off from work to see their kids more 
than once or twice a year? 

Custody: What "best interest of the child" I 
has been served by a system that, until re- I 
cently, virtually always gave custody of chil
dren to mothers? sons reea, a awver 

a JOna y recognized expert on divo~ce I 
law and custody, has said: "You would al- I 
most have to prove that she was in bed with 
her lover and th~,the children had to serve 
them beer in bed( It has been sex discflmlll~ 
'... . - . -. 

1 a~ hapiro of the Or.:aI1lzati n or t e 
Enforcement of Child Support recently • 
stated, "The reason that over 90 percent of 
children living in single-parent homes are 
living with their mothers is that most fa- . 
thers do not want primary'custody." That 
kind of thinking may make a lot of divorced 
mothers feel righteous and comfortable but 
could it be ihat many men see the system so 

interest. It is 1984, after all, and that means 
ejections. And that means "the women's 
vote," which in this day and age a politician j~~~~~~E~~~~~~~~~~~ 
ignores at his or her own peril. 

I 
A lot of men, if the statistics we read are 

correct, do, in fact, welsh on their kids. But a 
lot of divorced mothers welsh, too. A Jot of 
them, as the custodial parent, deny visita
tion rights, leave town for parts unknown 
come Father's Day, subtle things like that. 

I stacked against tl)~m that thev don't even ~~~~~~~~~~~~~~~~~_~ .) 'kG: .... -

: try? Could it be that many men can't afford,· 
I the financial costs of a Je~al battle for cust 
LQ.t? uu I~ e.t at many In re too 

muchforthelrchll cnto utthemthroll h 
d ' fi!!ht? Bc:cause many olvorce 

fathers see this as sex discrimination, one 
might also ask if few women went to medi
cal, law or business ~chool over the years 
hecause women did not "want" to become 
doctors, lawyc:rs and businesswomen or be
cause an institutionally biased society 
th .oht "rcirls don't do those thin~s"? 

'&:st Inkrt!Sr: \ aIlS so Irntaiing about 
the current debate is that politicians who 
never SJid any thine about how the sYstem 

{ rked again~t fathers and didn't lo~k out 
'ror "the best interest of the child," either, 

are now so concerned. My guess is that it 
isn't the child's best interest that is sudden
ly so important to them but their own best 

Let's have one law 
that would ensure: 
fair 'child -support 
-payments 'and fair 
visitation rights. 

"P?Gh-

shouldn't be difficult to understand 
how an otherwise decent man might be 
overcome by pain and frustration. The sys
tem might convince him that he is, after all, 
a f:Jther without children and at some point 
he just might give up. And stop paying. 

If child support is a national problem 
deserving of a f~dcraJ remedy, then Jet's go 
all the way. Let's have the proposed federal 

I 



,Q, '~'o r :<:l. fer f~ " - ~ , • • ,..... I '- ,_ I ,~'-- • 

1 I 
t h a r 8? sen g Vi h Y • 

If',,-,,c t r n g. &: :3 hi f t In 9 t h a II t i gat ron bur den a if{ a y fro m t hac 0 0 per a t I v epa r e r 

~_-C'hlld'-ens' advantag ... 

l :3eT ... are of an attempt to convert an a.l1:rUiS1:1C stimulus to seek joint' 
custody into preparations for an acrimonious and litigiously-ex?ensive 
(lucrative) hattIe for sale custody through reordering the priority of 
joint physical custody into merely an option. 

~EMEMBER: 
f 

" q-.. (I'le~e1Y an 'option' for joint custody triggers a different set of reactil 
intui tions a,nd intentions. * 

(

Ranking joint custody as co-equal with sole custody converts an admirab: 
goal into anguish, apprehen~ion and a defensive resort to self-

-r protection. -;:. , 

-"(' ) Fermi tting joint legal custody to be substi tuted in place of joint 
~ ~ physical custody deprives a child of equitpble physical contact wi~h 
_ both parents and burdens the vanquished parent with legal obligations 

but no equi table physical access to 3.J.l1eliorate those legal proble:::s. , 

I.Tha r6ason'~,',~'or ·~prasumption· &,"·p"referencs· for Joint custody: 

J.p It f a If S 0 f the spa c t r~" 0 f lit I gat Ion. 
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* 'The "Eneory behin'd' making'jOl'nt-:' f)hy-S1cal custody a preSll.rnp"'Clon (when both 
parents agree) and a preference· (when one parent re uests it): 

Heretofore, a knowledge by parents heading into trial that a court can, ( 
has, or will, decree sole custody requires that both parents prepare tc 
fight each other; it requires they think negatively, it requires that 
the both defend and attack ... a oladiator fight by formerl Iovino ~DO' 
for the sadistlC amusement and r~nancla lncome or every courtroo~ 
participant whose employment and income rely on family court battles. 

U;dversary litigation in family/domestic cases usually elicits sha:-ne 
anger, damaged pride and permanent memo ry-scars. Although adversa 
litigation may have some merit in other civil and criminal cases as 
mechanism for eliciting ttruth', family law cases have less bearing 
on ttruth' than with expectations, hopes, moral judgments, 2nd~?ers 

~~curity in family relations. ~~~\~ 

if joint physical custody is known to be a firm rn~~\~\~me 
court as a first preference and a first presumpti~~\~t~. ~ 
forgiving, and cooperative parent proposing joint ~~lb~_ 
required to assassinate the other parent. ~~ 

~~\ 

~\\..\.. 
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Jan. 13, 1982 

Court dacraas In ra~q)On9a to 

~ 
12 

( patltlon-s & requests for joint custody 

Four major techniques of diversion away-from and denial of 
joint custody are being practiced by California courts to 
deny children and a cooperative joint custody-seeking parent 
of the advantages of joint custody. 

Other methods, than those cited below, are also being, used. 

These are the primary court methods we have encountered. 

The fourth is the latest technique, has been occurrinq recently 
in widely separated locations of the state and is one of the 
~ost demoralizing and crushing of the techni~ues. 

:ri' \.{,V. ~~ LU~I\ {rv.;u'V; ~ 

1. Decreeing only Joint Legal Custody 

2. 

Utilizi~g one of the more obscure phrases of the joint custody 
statute (Sec 2. Sec 4600.5 (c) " .. may award joint legal custody 
without awarding jo~nt physical custody") courts have been 
denying and thwarti:clg equi[able "close and con tinuing" phys ical 
"contact" bet~Neen child and parent by me}~ely decreeing joint 
legal custody and contending such a decree satisfies the recuire
ments of the law. 

Joint legal custody was originally conceived for 
parents wherein one parent desirous of joint custody 
may have a far distant occupation and obligation, such 
as overseas service, and can not be present for frequent 
physical contact. Nevertheless' the courts have been 
decreeing werely joint legal custody when the divorced 
parents are as close as the same neighborhood and 
community. 

Nevada placed a legislative restriction on this sham by 
legislating that merely joint legal custody can be awareed 
only when both parents agree to such a limitation. Meanwhile 
nearly every other state considerinq joint custody, legisla
ti vely, is being careful not to provice the II legal" 
diversionary option. 

"Be!§j;,.-·-in tere sts" '" ------ .. --_._--.-.--_ .. ..... _---.--
~-

"" r?g~tir:g to th~m~elves the d~cis~on ?f, wh~ther a parent1"ftt 
petltlonlng for JOlnt custody lS, In t~elr lnterp~~~~~~\ 
acting in the "best interests" of the child, ~~~'have 
been denving J'oint custodv on this arounesst~~ 

.. - J ~O' 

r~~~~~~~~~~~~~nv~~-;~~~~~~~J1~~~ ~ Howeve , .I.. \..4enylng joint ~ius~~ 
be decreasing, largely because petitio~fnq,~~ 

Q.\ \.\. 'l" 



"are demonstrating a high degree 6£ co:;::e:~io~s~ess' 'aQ:(~ 
parenting and are not, per se, obvious candidates for denia 

" (.""'~":..o:' .. ,,'- ....... .. , '.", ~. 

~;~~;~; t ~;;~;~:;;:;:;;~: ;;;~;n~;;:;~~:;;;:;;:;: ~~~!;f'll •. ~ 
interests" as stated by Justice Mosk in In Re Marriage.? 4 
Carney, 24 Cal 3d 725, or 157 Cal Rep 383. " ' /;i;,'tti 

Or_ .'~" ' •• I.. & ,;:,,: ~i>~·r:}. ,", .:~.) '" .. ~t:.-~ 

3. "No .change of circumstances" 
" .~/. 

., -., ~ '<P" ••• ' , 

,:,~,1~4 
~.\:~\7 :\?~,'f~f 

I 
. ;,-- ." .• :0 

/ Another sig ,u'.-j., fO". ~~tthwa~~' g 0 joint custody peti ti<?~s ~y the I',' 
I court ~'<tCurin t e-' Bench' reco~ to a determJ.na tJ.on 
~b.a:~'"there has een ,n. 09-l:r~, ~ . i irt".lr-::~~_,\ances" '..;arranting a ',' 

. change from sole us!Ody to 3~' cus toay _ \. ',., 'I, .. 
Proponents of joint custody contend that there has been, .; 
in fact, a change in the statute law, a series of 'I 
applicable appeals cases, an on-going change in the 
ch~ld's developmental age, and frequently a change in 
relationship between the child and the excluded parent I 
warranting a reinsurance of the child/parent relationship 

Although In Re Marriage of Carney, cited above, is prirnarilj 
a statement of "best interests" as the author, Justice Hot, 
has reemphasized, the Courts divert into utilizing In Re 
Marriage of Carney to claim "no change of circumstances. 1I 

~vere fallacy in this court justification: Fearing a "no chan· 
~f circumstances" by the court, such an apprehension requires 

-·~pa-rent .§eeking joint custody mus .:. fact, attack the opposi tic 
p~rent as ·be-in ina ttenti ,derl: ect, or in some manner , _" 
n't a fit so stodl: n in 0 er to atte~ t joint custody .•• where-
up n the c rt ca conte ~ e parent seekin -joint cust6dy is' . 
not ui~ Ie beca se they obviously bicker and contend with the 
opposite parent. "Change of circumstances" foments dissension-
and the search for such_r~asons rather than encourages joint 
custody. 

4. Decree the phrase; deliberately restrict the intent I 
With increasing frequency, throughout the state, we are encounter
ing ex~~ples similar to the following: I 
In the Los Angeles County area a parent seeking joint custody was 
recently delighted with a decree that stated the awarding of I~' 
"joint physical & legal cus~:ody." 

The parent indicated they had to pay "dearly" for this complete 
and undivided phrase, however: Abandoning all claim to a home I 

,~ appraised at $110,000 wherein all but $10,000 had been "paid of¥~ 
;'1ri(,~J!!;o'5e,linquishrn~nt of the car valued at $~, 700, no clai~ on any fu~sh 

J.ngs 01;; antJ.ques (the parent was permJ. tted only theJ.r personal ~'l; 
. clothing) ~'~1.the payment of $650 a month child support to the oppos 

··t.' __ ~ parent'«ch~ldren are a daughter of 11, son-4, parent's employment 

,~, ~·~,-::;:j::~i,S.~.:.~.?,~~J. a,s, ervice call emplo~~.~ of the Auto Club),,,~::~ I'~\ 
:;~'\-:<:![~"'.: ,-,_iil]r., ',;.'1 ,~b": .• , :".,~ ;"', . 

, ," ~,;,!;Z~£(iuB,~' ~.:~~~,. """, ,~.,,:;.:.:', 
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1.~,.i'i1 .() ~~qu .lltyc:Je par.:=nt :~(oeJ<ln'J ,lolnt CllSC) ... y ·.'a·:; )e!.J~i1Li:Ct 
l' ,', ;:(~.~::-ee to !~ave ~. 8rely!-:.he 'llras(~ 'i joint ohy~ -L\':n 1 .. ,nri l\.;.cal-l:'·;~ 

;tc .. :y" but all time alloe'; ;.;.c,,·:; and ot.h,o>: factors "\·.'~~8 :-. ·-,,=ci'~f::.Y~':I:Z 
'--hey hr.: "'-8 fOrTI'prly beep'. i ·:;id sole Ct.!stody dec::-: .~~,;. :"~':'~l'~~ 
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-~"'. 
: 0 rthri~ht im pre me i1 t a ti 0 n of J ointce~ ~'t ~8dJ31 a .•. /1 

. - --- - ---- - ,~-' .., -,-;~,-')~5'l~1:) .c::!.\'gPf 
(:~t_~ b 118~1:_9 101'; t c U 8 t 0 dy con ~ ~p tat me d 1 a tlo nl cone HI a ii ~ n- ,I ~ y el~_: 

"' Sacra~ento' 'County S~'peri?r Cour~-.- '(l~li' ~e'-?r ~ami l~ Courf S~r'~l ces~may ~~'.':{~I'~ 
be unlque among Cal1fornla's maJor JUrlSdlctlons 1n emphaslzlng the,· . ,.' .... ·.·.0; 

policy, and the intent, rather than oeviations from equal joint physic'al custody~ 

Having been geographically close~ to~ the legislative debates that " .. ' 
resulted in joint custody for California, and with personal interest 4.' 

'by legislators resident in Sacramento during the session, it is 

.... ;.+~;{~ 

-. possible that the Sacramento area is moce advanced in its acceptance 
'and preparation for joint custody than implementors in· mare dis;j;ant 
localities.' ':~. ,-~,. 

Following quoted sections are excerpted from an item entitled "Information 
R~garding Mediation : What to Expect" that is issued to divorcing parents 
upon entering the judicial process and in advance of mediation, conciliation 
or formal hearings. (The following items not in quotation marks are our 
editorial remarks and do not appear in the Sacramento County information.) 

I
·' 

'-":; ~:. 

" 

SHARING 50% OF THE CHILD'S TIME : . ". 

, Joint custody can be equal sharing of time, if practical 'for parents and) I 
~ child. Many other jurisdictions have been reluctant to recognize this 
~ equality and emphasize, instead, that one parent may have more ·time 

( ,than the other, thereby setting-the-s tage for app}~ehens i on and pass i bl e ~:J 

<-

litigation. .. 

.. ' 
ESTABLISHING TWO HOMES AS LEGITIMATE 

"Your children will adjust to two functioning homes, providing they 
not used as pawns for two ex-spouses to get even with each other." 

'OLVEMENT WITH OTHERS (INCLUDING GRANDPARENTS) . 

"Each chil d shaul d be permi tted i nvol vement with as many adul ts as he or 
she can handle. 1I 

JOINT CUSTODY AS FIRST PREFERENCE 

I 
I 
I "California law requires the Court to award joint custody of children 

as a first preference. The California Legislature has del cared, "It is 
public policy of this state to assure minor children of frequent and 
continuing contact with both parents after the parents have separated 
or dissolved their marriage, and in order to effect such policy, it is . JI 
necessary to encourage parents to share the rights and responsibilities ...... .J. ::, 
of child rearing. II I IE JUDICIARY COMMITTEE,., .. ' 

SENA . • I~i' 
EXHIBIT NO. I ~ \ 
DATE'JJ (72 0 &,T --7. 

, <'i<:,£!- ~i'~!i.'1tf~ +' :s:3 
\ LL NO • .ukjool . \ .... 



'COUR; c~~~~~~o;/~ius~~;~ 
. // \. 

1I ••• the/Family Court Counse~or will explain 
rI ~t:''i joint/or IIshared ll custody. II; .. '"{'I J~.~,.' .... 

'::J;:1~/'~:3:H"?"'~": 2. ., .:L.~ }: ,,: '-.... • 

PREPARATIONOP"A 'JOltn '-CUSTODY PLAN IN ADVANCE BY-PARENTS, .' . 

, "t ~~~~~siO;o~\~~p~::e~. j6~~~U~u:~~~~t~~~io YO~,"~~~~~j. ~~Dd~;Ir,' 
.. PARENTS flRITTEr, RESPO~S E ~ 1lETERMI N I NG COOP~RA Ti .' ~ST~~L;S:{N: -:"~ ~~siJN~;" l~-~-

NOT FAVORING JOINT CUSTODY. . l r':.·J 

;"4. Do you favor joint or shared custody? If not, what are your reasons? 
I Be specific." i "j ""., 
I . ..... .' - ..• I 
\ . _ •....•. : i 
\_ ;\ "',F:'" 

PARENTS JOINT CUSTODY PLAN SUBMISSIONl . 
\ ' / ~ / 
"5,,'~hat do you believ~ wo~/'Workable joint custody plan?" 

( 

3 T ~\t'~'11~'~ 
----.--:'--~ ~;"';-' -' - .-. -. ~--- -~- -- ............ ,--

"";. "."" 

10606 Wilkins Averue 
Los Angeles. California 90024 

A NcnptoIil Associohcn ccncemed wi1tI 'c - ,',:;;0 • j :J' C • 
!he join! custody 01 childr.., ord reioted issues 01 divorce. THE 
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/ i../~ 
awarded in the discretion of the court in other cases." I 
Sec 2. Sec 4600.5 (b) ("Other cases" means cases other than bOL 
parents agreeing to joint custody in advance or during court hea~: 

'PHYSICAL' IS Physical sharing as befits the circumstances of the parent r , 

the aim. Joint custody that is less than joint physical cu~y 
is open to serious question and may be a 'cause of action.' I [

TEGRAL TO 
INT CUSTODY,' 

, " .•• "joint custody" means an order awarding custody of the minor 
! child ... to both parent~ and providing that physical custody is I 
~
' shared by the parents ln such a way as to assure the child ... of 

frequent and continuing contact ... " Sec 2, Sec 4600.5 (c) 
! . 

JOINT LEGAL : 
.n..VJ.,.L;'.BLE 

For a parent unavailable for joint physical custody (by reason J 
of overseas service, for instance) joint legal custody is avail 1 
However, you must be cautioned against having merely joint legal 
custody imposed unw~llingly and sole physical custody a~arded t~ 
the other parent. \(In Re Marriage of Neal, CA 1st, 1 Civ 4410qa 
Hay 9, 1979: "~ve 'nal conclude that the overlapping' 'oint 
c;ust 'feature of the award constitutes an abuse 0 lSC::-etiol' 

! 
I 
I 

f \ If 
( 

l 
\ 

.. the I hvsica cus 0 y to appellant . glves er i 

'C~s 00 which is rea ... ~ e over apPln eature 0 JOlnt cust d: 
in both ~rties, are epnemeral and essentially meanlng esse 

" ... such order may award joint legal custody without 
joint physical custody." Sec 2. Sec 4600.5 (c) 

MODIFICATION' Previous cus"ldy orders may be modified to joint custody, 
including out-c:-state ordess if they comply with limitations 
of the Uniform Child Custody Jurisdiction Act. 

I 

( "Any order for ... custody ... may ... be modified at any time to an 
-.I 

order 1--7 joint custody ... " Sec 2. Sec 4600.5 (e) ~ 

COURT ~.mST STATE ffAs an aid to efficient processing of an appeals case to I 
~ASONS IF IT DOES a higher court/.~ .. ,.if nece~ary' and a~pplicant f~r joint 
NOT AI'lARD JOINT . custody so ~e-Sires .... ;;he 1ta tute/,repe.at~dlY~. qUlyeS thl 
CUSTODY c1lUr>-1to ~,tate/its r,~cfson.7" for .not g ntl~~ J lnt custod 

}~1jhe/conte}9't. fa oliCy endorsi f ~aue t and- ntinu
ihg .Pri/tact};if If I) 0 ',J pa.rents agre/e'; if 2} one p'arenl 

peti tions or .Joln~ Lc~s-·t~d~, iij p') rnodif/s?,~i(:m 1 jOirt . ustod. 
is requested, and lL--1'hodlflcatLei1 away ftprh JOlnY9·ustody 1S 
requested and one parent objects.·. L/ I 
Repeating phrase: "The court shall state in its decisipn the :;r 
reasons for denial of an award of joint custody." ryl) Sec 2, 
Sec 4600.5 (a); (2) Sec 2, Sec 4600.5 (b); (3) Sec 2 Sec 4600.510 



.. Y BRIEF Jan. L.j, i Si 

K~y o(()mants of' Joint child eUDtody In California.' ... 
~FollOWing are the significant issues of the statute. ( .. 

Brevity, however, is no substitute for serious study of the topic. 
Use this as a guide; but not a substitute, for examination of the statute 
in its entirety, lea~ning the legislative. history of each issue, examinins 
the analy, tical elaborations that explain the-consequences of each issue, 
and scrutinize current experiences with court implementation. ' 

......,ICY Requiri'ng gov~rnmentally-employed, tax-paid, fee-paid public servar 
to encourage joint ,'custody. If such employees are not encouraging.' 
joint cust?dy,~ this mig~t contribute ,to a 'cause of action.' 

-:'IORITIES 

n ••• it is the public policy of this state to assure minor children 
of frequent and continuing contact with both parents ... and to ' 
encourage parents to share .•. " Sec 1, Sec 4600., 

." .. 

In the ranking of choices the law lists " ... toboth parents 
jointly .... to either parent .... If to neither parent, to the 
person or persons in whose home the child has been living ... " 
Sec 1, Sec 4600, & in subparagraphs (b) (2). 

,=>PEHATION Favoritism to the most cooperative parent if joint custody does 

~ .. '.~, 

... 

not prevail and sole parent custody is required. "; .'; 

"If ... an award ... to either parent, the court shall consider which 
parent is more likely to allow the child ... frequent and contint( g 

_ ~GQl}_tact with _the.,noncustodial parent:.~ Sec 1, Sec 4600. -- -- .--~~:...--.--'~- .- ... ~ ---- ',' ;. . .' . . -'. 

~OU-can submit· a plan .. :A plan need not ~be imposed ,upon .you.-::I::: '..:'I'oll 
A plan becomes evidence of your cooper~~iveness. --.--.-

'. . 
"The- court, -in 'its discretion, may require the parerits·#to submit. -
to the court- a plan.· .. n Sec "1., Sec 4.600 • ',Jb} (i). '~',"~~' .. 

. ~... --.. - .. 

I~ the court<_ (in n:s discretion), refuses your plan demonstrating 
cooperation andjorimposes a plan'which defeats "frequent and 
cbntinuing contact", you may have a 'cause of action.' . , 

~ESUXPTION Agreeing parents are assured a presumption of joint custody. 
Agreement can occur during court hearrng. 

Courts are thereby enabled to encourage agreement to joint 
- custody during the moment of hearing. 

The 'presumption' for joint custody occurred because advocates of 
joint custody found courts denying joint custody and insisting on 

.. sole parent custody even when the parents agreed jointly. 

"There shall be a presumption affecting the burden of proof, that 
joint custody is in the best interests of a minor child where the 
parents have agreed to an award of joint custody or so agree in 

',~ open court at a hearing ..• " Sec 2. Sec 4600.5 (a) 
s ~ 
~THER'PARENT To encourage cooperation and acceptance (and to elicit aware-
~PRLlES ness of an uncooperative parent) either parent can apply for joint 

custody. 

...~~ .. C! __ -& _: .. 1-..~_ r."' .... on+-, ;n;nt' custodY may be 
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June 25, 1983 
The Joint Custody Association 

About" Joint' Custody 

PREPOSTEROUS 

There" fs no such thfng as good naws 

abo ute h If cf :s u p-p 0 r t a nOd " e U 9 t 0 d y fJ tr gat ron. 

Oh yas there [sf 

A second and new major study* of joint custody performance 
as compared with sole parent is soon to be issued by 

Dr. Howard Irving 
Faculty, School of Social Welfare 
University of Toronto, Canada 

(

' Numerically large sample 

200 sets of joint custody parents studied. 

Child support 

(~Less than a 6~ - 7~ default on child support 
\ payment by joint custody parents, 

{ 
as compared with, 

72~ default on child support payments 
in sole custody families studied. 

Re~~ti::;:::ed1Y' the rate of re1itigation by joint and sole parents 
~ shows a similarly wide difference. 

I Lack of relitigation is one barometer of comparative 
,r-l satisfaction. l 
! 

S ait i s fa c t ion 

l' 85~ - 90~ of the joint custody families report aJ 
" h i 9 h 1 y sat i s t act 0 r y " a c c e pta n ceo f j 0 i n t c u s t 0 d y V CO~.ft.r.J 
for themselves, and as demonstrated by the Chi SIiNAT£,J.UD1C1A

1
R ~tl 

EXHIBIT NO - ·---11 * A synopsis of the Irving study is being released s~brtl ; .~,~ 1 
stu d y the rea f t e r . The I r v i n 9 stu d Y the r e u p 0 n j 0 ins PA" m J,t 
support of joint custody, the original analysis of~~~~~~~~!!~ 
custody litJgation cases by Alexander. Ilfeld & Il~ 



~~e joint custody solution. 
?reference for j~int cus~ody. 

-::tC:'cessi ty of a rebuttable presumption for joint custody. 

4et -"" 
- ..... 

. , R MIN G CUR T A I L MEN T' 0 F' CHI L 0 '5'" -A C· C· E SST 0 . THE I R . FAT H( t· 
One out of. th:r:ee marriages now ends in divorGe, .. 

- Up threefold since 1960 

Among 'under 30' adults, rate has quadrupled since 160 ... 
FATHER E·LIMINATJON: Dangerous· p·ortent" for Americans' future. 

-

Z 

Mother-only, one-parent '.family' i& fastest growing us lifestyle 

8 million father-excluded "faInilies" now exist 

45% of children born today &before reaching 18 can expect to live 
only with mother if pattern continues 

Now: 33% of all US children are living only with mother or with 
- mother and a step parent 

Furthermore, many have no brothers or sisters 
Fertility rate at all-time low of only 1.8 children for 
each woman's completed £ertili ty span. Dm.,n 40% in: .. -.vo decades. 

But, in mother-only 'families' mother isn't necessarily home 

55% of all mothers or children under 18 have j"obs outside 
Up from 30% in 1960 

(80% of wives have jobs among childless couples) 

90% of all American families are not monogamous, male-breadwinner, 
multi-child nuclear families 

( 

~o-fault divorce nationwide means initiating parent must be decreed divorce 
on demand (plus opportunity of child-coveting) with no justification. needed. 

: REFORE: -

... 

III 

C> Joint custody is the logical first preference to be assumed as a 
rebuttable presumption unless one parent is shmvn as harmful. 

Joint custody is the rational solution to preserve a child's access t 
both parents and curtail the extortion bait of- ~going for' sole custo 

----.~.-.... - .. --.--- .... -.. --.-..... -.-.----------------=---.::....------~. 
Making sole custody merely co-equal with joint custody increases ~ 
enticement of USing sole custody for litigation & extortion threats. 

--~-------------------------------------------~~-----------~ 

r -
- 0" _.~ :' 
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"(Joint custody is) definitely the custody ar=angeme~t 
of t...~e ,future. 

The practice of nearly always awarding custody of children 
to the mother reflects negatively on wc.-nen who aren I t 
awarded custody; the public automatically thinks they 
are UJlfit to care for the children." 

}·.uq--1st 28, 1980 

Ms ~aren DeCrow 
PFst President, N.O.W., 1974-77 
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THE 

Senators~ for the Record~ I am Bill Riley from Helena. I am 
the second generation to experience the divorce process, as 
I am the child of divorced parents and the divorced~ joint 
custody father of a 6 year old girl. I have been a 
professional social worker for 15 years and have worked 
considerably with children and families during this time. 

I'd like to start by describing my experience of my parents 
divorce. It happened in 1960~ when I was 10 years old. At 
that time~ divorce was widely recognized as a shameful thing~ 

a sin by the Catholic Church, and something to bring a sort 
of disgrace upon the family. My parents had no options for 
the kind of process they used to get divorced and settle the 
prevailing issues like money and kids. The available system 
was a win-lose court contest where my mother had the clear 
edge on legal and physical custody~ where she it was expected 
that she would stay home (as she had been doing) and raise 
the children, with property and money from my Dad. Before any 
evidence had been heard by the court, a presumption existed 
that this arrangement was in my best interest. The only 
option out of this, for my Dad, was to morally discredit my 
mother~ which he did. My Dad got custody for a few years~ 

until my mother persisted in fighting for a change. Realizing 
she still had the edge in the judicial system~ custody was 
awarded to her. The fighting, name-calling, allegations, went 
on for 15 years. During this time~ their were no counselors~ 
no mediators, no other options, and as they escalated their 
"war", their hatred grew. For me, and my brother and sister, 
the pain was terrible and we soon found that whatever we said 
hurt one side or the other. Two times, I was forced to chose 
where the three of us would live. One of those times required 
me to appear in court and testify whether we wanted to live 
with my Mom or my Dad. Whichever one I chose, I last. The 
losing process continued long into my relationship with my 
parents and still does today~ for me and my siblings. In the 
end~ my sister and I ended up estranged from my Dad, while my 
brother ended up estranged from my Mom. 

In 1982~ I found myself being confronted by a seperation and 
impending divorce, with a two-and-a-half year old girl at 
home and still in diapers. Besides the normal amount of 
anger ~ depressi an, and shock I fel t, I soon 1 ear-ned that 
there was a system ready to deal with this issue that was 
identical to the one that had involved my parents. I also 
learned~ as had my father, that when it came to custody 
issues, the assumptions were still there. The expectation of 
the courts~ and the counselors~ was that my ex-wife is the 
person qualified to raise my child, and that since I must 
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make more money~ I should provide financial support for that. 
While attitudes on visitation had become liberalized~ ana 
there seemed to be an prevailing attitude that I could see 
my child, the system was still set up so that only one parent 
was in charge~ the other parent having to fight for any share 
of the decision-making in the development and raising of her. 
At least adultery had been thrown out at this point~ as a 
means of substantiating "immorality", but the jLldicial system 
was still making a judgement on which parent could serve the 
best intersets of the child. While the concept of joint 
custody was being discussed at this time, it was a relative 
ki nd of custody·. That is, I was presented wi th the 
possibility of having alot of decision-making authority~ some 
physical custody (but less than my ex-wife) and even though 
our salaries were equal, child support. Even though we had 
reached the point where an out-of-court agreement was 
written, it was much less than equal in its" division. 
Exhausted and with no hope of anything better for my daughter 
and I~ I signed. I'd like to tell the committee that I don't 
pay any chtld support, and now have my daughter on an equal 
basis with my ex-wife. The only reason for the lack of a 
child support order is because she didn"t demand it. Both of 
my lawyers were willing to go along with it but certainly 
thought it odd. As the years go by, I've come to appreciate 
her for that more and more. The only reason that I have my 
daughter as much as I do is because we have reached an 
suitable arrangement between us. This is not to say that we 
have become friends. We haven't. We don"t communicate well on 
anything except issues about our child, and have as little 
other contact as possible. My daughter. from all indications. 
is a happy, thriving child. 

There are several points to be made out of these scenarios. 
in both instances, the process available to the divorcing 
parties facilitated a fight between the parents over their 
child. Their was no option but to prove that the child would 
be better off with one or the other. When I went to the 
custody counselor for mediation as a court diversion 
strategy, the model she used was like a typical labor 
negotiation model. In other words, the counselor took a look 
at what I wanted. what my ex-wife wanted, and we ended up 
with a result that was somewhere in the middle. The problem 
was that I wanted equity in raising my daughter, while she 
wanted everything for her and nothing for me. In retrospect~ 
if I had come into the process being unreasonable, at least 
as unreasonable as she, I would have ended up exactlv where I 
wanted. The sole custody perspective encourages a fight and 
rewards unreasonable and emotionally punitive behavior on the 
part of the parents. 

been presented with some statistics and 
issue today. Behind those numbers, the 
family is changing. We are experiencing 
of women in Montana. And while those 
emotionally difficult for men on some 

1 

Senators, you have 
some research on this 
message is clear. The 
changes in the roles 
changes have proven 
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levels~ we now see how beneficial it is to our state to have 
assertive and competent women contributing in new ways. The 
role of children is changing. A child used to speak when 
spoken to, used to always defer to any adult. Now we taech 
our children in school to learn to judge the behavior of 
adults. Even the adults closest to them. We tell them when 
they are being abused and how to protect themselves againest 
even their parents. We must include the changing role of men 
in our judicial system in order that our children won't 
comtinue to suffer. We need to stop applying outmoded values 
to the family, in our attempts to keep it from changing. We 
need to allow rewards for parents to work out ways to raise 
their kids instead of ways to use them to fight with one 
another. 

~e need to change the presumption from sole custody to joint 
custody and in so doing, we will reverse the process for our 
children. Any system that continues sole custody as an 
option, even if it's equal with joint custody rewards the 
fighting mentality. People who are divorcing are nearly 
always angry, and any encouragement or opening to punish the 
other parent, is hard to resist. We need to erase that option 
from our judicial process for those who want to continue to 
raise their children. 

Thank you. 

Bill Rilev 
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S8 152 in •••• nc. cr.ate.. pr •• u.ption in f.vor of Joint 
cu.tody. Thi. pr •• u.ption will without • doubt create a 
tr ••• ndou ••• ount of n.w JOint cu.tody d.cr.... It i. not our 
int.nt to oppo •• or .upport this bill or to do b.ttl. with the 
conc.pt of Joint cu.tody. W. would lik •• how.ver. to h.v. the 
opportunity to point out .n .xi.ting probl.. that CSEP i. 
pr ••• ntly .xp.ri.ncing with Joint cu.tody d.cr.... Thi. i. a 
probl •• which will in all prob.bility incr.... in the •••• 
proportion.. the p •••• g. of S8 152 will incr •••• the occurr.nc. 
of Joint cu.tody d.cr •••• 

Th. l.gi.l.ture in the 1981 •••• ion gave .xpr ••• authoriz
.tion for Joint cu.tody deer •••• nd. ••• r •• ult CSEP has had 
nu •• rou. Joint cu.tody d.cr.e. ref.rr.d to it for .nforce.ent 
work. Th. probl •• i. that mo.t of the.e d.cree. do not include 
provi.ion. for or .v.nconaideration of child .upport r •• pon.i
biliti... Typic.lly th... decr.e. ..k. .o.e provi.ion for 
divided re.id.ncy of the childr.n .nd .0 ••• re .il.nt .ven on 
re.idency. they •• r.ly .t.t. th.t Joint cu.tody i. granted. 
Th •••• itu.tion. r.i.. the inf.r.nc.. th.t the .xp.n.e~ for 
.upporting the child .re in direct proportion to r •• idency. That 
i •• e.ch p.rent i. to provide for Il! of the n •• d. of the child 
While the child i. re.iding with that p.rent .nd the other parent 
would thus have no r •• pon.ibility for th.t tim. p.riod •. Anoth.r 
inf.r.nce that c.n be rai •• d in the.e JOint cu.tody .ituation~. 
p.rticul.rly wh.r. no r •• id.ncy i. .xpr •••• d. i. that the 
oblig.tion for .upport .hould b. divid.d b.tw •• n the p.rents in 
two equ.l h.lv... At first gl.nce. wh.t could be .ore fair than 
thi.? Equ.l .har •• or proportion.t •• h.r •••••• to fit equitably 
with Joint cu.tody~ Our .xperienc., however. i. to the contrary. 

Sine. the .v.r .xp.nding w.lf.re role. h.v. co •• to. national 
.tt.ntion.. nu •• rou •• tudi •• have b.en conduct.d to deter.ine why 

.uch incr •••••. are occurring. Th •• tudie. have all universally 
concluded th.t ~n the .aJority of divorc •• , the wo •• n'. financial 
.ituation d.terior.te. sub.tantially .fter the divorce while at 
the •••• ti~., the hu.b.nd' •• itu.tion r ••• in. n •• rly the aa.e or 
.o.eti... 1.prov.a. For ex •• pl., a.. the .tudy by Doctor 
W.1tz •• n. "Th. Econo.ic Cona.qu.nc •• of Divorc.", 8 FLR 4037 
(1982). Th. r.a.on. for .uch d.clin •• re that the wo •• n gener.l
ly h.. • low.r .arning cap.city b.c.u •• of a l.ck of .duc.tion 
tr.ining. or .xp.ri.nc.. Thi. in turn ••• n. that the wo •• n ha; 
f.w~r r.aourc.. avail.bl. to h.r to provide for .ny child 
r •• 1ding with h.r. Unl... .uffici.nt child .upport i. provided 
to •• k. up the diff.rence, the r •• ult i. th.t children becoMe 
finanCially d.prived .nd oft.n b.co.. r.cipient. of public 
w.lf.r •• 
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The.e .tudie. parallel our ob.ervation. in CSEP. That ia, 
unle •• child aupport ia provided, children end up on welfar •• 
Fortun.t.ly, .t pr •• ent .o.t divorc. c.... do include child 
.upport provi.ion.. Th. probl •• th.n i. Ju.t on. of .nforce.ent 
which i. quite a probl •• in it.elf. Unfortun.t.ly. if the tr.nd 
toward. incr •••• d Joint cu.tody continue. we will have a corre
.ponding incr.... in w.lfar. c..... Thia i. b.c.u •• in the 
typic.l Joint, cu.tody c •••••• in .11 oth.r divorc ••• the WOMan 
1. not .bl. to a.et the burden of providing h.r .hare of the 
.upport oblig.tion without a •• iatanc.. Aa alr •• dy .tated. in 
Joint cu.tody c •••• , b.c.u •• th.y pre.uppo ••• qu.l or proportion
.t. divi.ion of child .upport, th.r. 1. no additional .cono.ic 
••• i.t.nc. due froa the f.th.r. Without th.t .ddition.l •• ai.t
.nc., a.ny of tho.. Moth.r. au.t r •• ort to public •• a1atance 
during the p.riod. the child i. r •• id1ng with h.r. To get that 
.ddition.l ••• 1.tanc. for her. to help the Moth.r .nd child off 
the w.lf.re role.. the CSEP MU.t .xpend leg.l tiM •• nd .ffort to 
•• t.bli.h. .upport oblig.tion by the f.ther. If th.re ia an 
1ncr •••• in Joint cu.tody ca ••••• to be .xpected by S8 152, the 
co.t of CSEP in h.ving to •• t.bli.h new .upport ord.r. will 
airror tho •• incr •••••• 

Th. point of our te.tiaony i. that in con.id.ring JOint 
cu.tody .nd divid.d r •• id.ncy. the p.rti.. .hould not overlook 
the po •• ibility th.t child .upport a.y b. ne.d.d by one o£ the 
p.r.nt. in order to .ccoapli.h the go.l of Joint cu.tody. Thi. 
con.id.r.tion of child .upport need •• hould ordin.rily be betw.en 
the p.rti.. .nd .their r.apective attorneya. How.ver, for 
wh.t.v.r the rea.ona, child aupport i. quite oft.n ov.rlooked, 
probably b.caus. Joint cu.tody inf.r •• qu.l fin.nei.l responSi
bility. The legi.lature can .t this tiae while it is generally 
r.vi.ing Joint cu.tody .t.tut.. correct this probleM by aiaply 
including in the statute •• provi.ion or caveat th.t child 
.upport n •• d. .hould b •• ddr •••• d in .v.ry Joint cu.tody decree, 
that JOint cu.tody 1. in 1t.elf not expr ••• ive of child 
.upport. this inclu.ion would fore.tall the inequities CSEP ha. 
ob.erved in )o1nt cu.tody c ••••• and will .av. taxp.y.r dollar •• 
And, this would p.r.it the child to have a .or. cOMparabl • 
• tandard of living b.tw •• n the two p.rente. Without this the 
child •• y grow to re •• nt haVing to r.side in the hoa. where 
w.lt.r. 1. the staodard. 
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Senate Bill 152 

Proposed amendments: 

1. Page 2, line 12 following "custody." delete the "after custo
dy. " 

2. Page 2, line 13 insert: 

"NEW SUBSECTION. (5) In a joint custody proceeding the 
court shall consider whether a child support obligation is neces
sary." 

3. Page 3, lines 13 and 14, to follow new SUb5P-ction (5) • 
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Senate Bill 153 

Proposed amendments: 

1. Page 3, line 9 insert: 

"NEW SUBSECTION. (c) In all temporary custody proceedings 
the court shall consider whether a child support obligation is 
necessary." 

2. Page 3, lines 9 and 10, to follow new Subsection (c) • 
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