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MONTANA STATE SENATE
JUDICIARY COMMITTEE
MINUTES OF THE MEETING

January 30, 1985

The seventeenth meeting of the Senate Judiciary Committee was called to
order at 10:05 a.m. on January 30, 1985, by Chairman Joe Mazurek in
Rooms 413-415 of the Capitol Building.

ROLL CALL: All committee members were present, with the exception of
Senator Kermit Daniels, who was excused.

CONSIDERATION OF HB 88: Representative Kerry Keyser, sponsor of HB 88,
introduced the bill. He stated this is an act that provides while a
peace officer is in another jurisdiction that has requested his assis-
tance, he is under the authority of the requesting entity. There has
been some question in a couple of instances where the city was requesting
the sheriff to come in for some assistance as to whether if something
happened and there was some liability, who would be responsible.

PROPONENTS: Clayton Bain testified in support of HB 88. If a sheriff
were requesting the assistance of another sheriff in that jurisdiction,
he wondered if the Mutual Assistance Act came into play. To specify
that, they wrote in the language in this bill. The other question was
under whose authority was he acting. The bill just clarifies the
language.

OPPONENTS: None.

QUESTIONS FROM THE COMMITTEE: Senator Towe asked Representative Keyser
to explain, from a practical standpoint, how.this bill works. Repre-
sentative Keyser said if the city is having a lot of trouble, they call
the sheriff. The sheriff then goes into that area. The city would then
become the entity that has called you, and if there is some liability,
the city would become the responsible party. Senator Towe asked what
officer calls in the help. Representative Keyser stated it could be
anyone. Senator Towe asked if it could be a line officer and, if so,
was Representative Keyser comfortable with that language. Represen-
tative Keyser responded he was comfortable with the supervision taken
out and just the authority left in. Senator Mazurek asked if he dis-
cussed whether the removal of that supervision might raise a question of
liability.. Representative Keyser responded it was discussed, but they
did not feel they were taking anything away by taking the supervision
out and not the liability. Somebody has to be in charge.
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CLOSING STATEMENT: None.

Hearing on HB 88 was closed.

CONSIDERATION OF SB 152 AND SB 153: Chairman Mazurek stated the hear-
ings on SB 152 and SB 153 would be held simultaneously since the bills
were similar and on the same topic. Senator Bob Brown, sponsor of both
bills, stated neither bill is very complex in terms of what it does, but
the impact of the bills might be great. On SB 152, the change occurs on
page 1, section 1, where we establish a presumption be made in favor of
joint custody in cases of divorce, Senator Brown related statistics
which were presented to him indicate 70% of the child support payments
in the United States are in arrears or are not being made, but in cases
of joint custody, the child support payments are much better. The way
it is now, we start with the presumption joint custody is in the best
interests of the child. He believes when practical, the time allotment
should be equal. SB 153 changes the burden of proof as it is in the
existing law for temporary custody. Again, we start with the joint
custody concept.

PROPONENTS: Douglas E. Grob, a member of the Governor's Commission on
Child Support Enforcement Council from Kalispell, presented testimony in
support of the bills (see Exhibit 1). He stated child support is a new
concept, and the research data is just starting to come in on it. He
believes the right to joint custody is fundamental and can be overridden
only if there is a chance of harm. Mr, Grob questioned why if you have
equality of parenting in the beginning and that is what they share at
the time of divorce, why we granted the state the right to interrupt
that at divorce. He believes the right is so basic or essential, the
state must have a compelling interest to override it. His statistics
indicated there is a 72% default rate on child support payments when the
father is not involved and 6-7% when he is, He believes there has to be
a fair sense of physical custody and not just joint custody. He stated
the critical issue here is the right of Montana's children to deal with
both of their parents. He does not believe a good relationship between
husband and wife is necessary to good joint custody. In Montana, the
main reason joint custody is not handed down by the judge is because the
mother does not want joint custody. If the judge presumes joint custody,
then you must prove tp tje cpirt that either parent can be harmful.
People do not tend to be cooperative in divorce. Gary Boe from Kalispell
appeared in support of the bills. He is a joint custody father. At the
present time, his child spends an equal amount of time with both parents.
His child lives 1,000 miles away and goes to school here half the time
and there half the time. His child has a good scholastic aptitude. He
is doing very well in school and is very well adjusted. He loves both
parents. Mr. Boe stated he is an excellent citizen who was becoming a
disenfranchised father, but he had to sell the court on the fact he was
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a good father and had to refute the allegations against him that he
wasn't a good father. Bill Riley from Helena appeared in support of the
bills (see Exhibit 2). Jerry 0'Neil from Kalispell appeared in support
of the bills. He was awarded full custody after a lengthy divorce. He
still has full custody, but he and his ex-wife basically share joint
custody. Full custody was causing a continued fight between he and his
ex-spouse. With sharing the children, they are no longer afraid they
won't get the children back. He believes any award of full custody is
normally viewed as a loss to the other parent. It is in the best
interests of the child to know both parents. He feels the parents have
a lot more power to change the terms of joint custody than they do with
full custody. Maurene Kleary of Helena appeared in support of the
bills. She has been actively involved in sharing custody with her son's
father. She believes children have a right to know both parents.
Parents need to remember the children's rights. Tom Pouliot appeared in
support of the bills (see Exhibit 3). He wants the committee to add a
provision for child support to the bill. In joint custody orders he has
seen, there is no provision for child support. In his job, he has seen
this create problems at a later time. As time goes on, one parent or
another gains physical control, and if that parent needs assistance,
he/she must go back to court or often one parent or the other is seeking
AFDC. He would ask that this committee consider adding a provision
where in essence we are alerting the judges the parties, and the lawyers
that a provision for child support ought to be considered in temporary
and joint custody situations.

OPPONENTS: Anne Brodsky, representing the Women's Lobbyist Fund,
appeared in opposition to SB 152 and SB 153. They don't disagree with
the intent of the bills or the people that have spoken today. They also
perceive joint custody to be the ideal situation. However, they feel
these bills create a problem. They question what will happen to the
mother who files for divorce but cannot afford an attorney. They wonder
if the child's best interests are being used as a bargaining chip if the
child's best interests are not automatic. What does equal time mean if
it is not in the child's best interests? With regard to SB 153, they
believe shifting away from looking at the child's best interests is not
the way to go. Temporary orders arise either when both parties are
seeking them or when there is a real serious problem. They are not
convinced all of the ramifications of these bills have been thought
through. There may be problematic legal assumptions that work against
joint custody. They believe there are barriers to joint custody which
are not necessarily with the present law, nor will they be improved by
these bills. If there are presumptions for joint custody that would not
impair the child's best interests, they may support these bills at that
time.

ADDITIONAL TESTIMONY: Joan Uda, an attorney from Helena, spoke as a
proponent of joint custody, though with some serious concerns about
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SB 152. She encourages her clients to seek joint custody whenever
possible. Her initial reaction is when we drafted the joint custody
statute as it appears, it was presented to the legislature with a pre-
sumption of joint custody. With more experience with working with it,
she finds one of the enormous advantages to joint custody is it gives
lawyers additional flexibility in trying to problem solve for divorcing
families. Ms., Uda believes if we are going to mandate equal time,
judges will veer off in that direction, and we will be locked into
something else and will have lost some of our flexibility. It is tragic
for a child to lose one of his parents, and we have done that so
casually in the past. We should try to make our judges realize sole
custody and. joint custody stand on an equal footing. Just because one
parent says they don't want it, that should not be enough. She is
afraid the presumption will stimulate more fights. It is a new area of
the law; it is developing; as we go, mistakes are made. She agrees with
the Department of Revenue's position that every order should deal with
child support in some manner. The thing she wants to say is that an
attorney trying to work with people trying to resolve these problems
should have as much flexibility as possible. She urges the committee to
remove the equal time provision and put joint custody on an equal
footing with sole custody, but she does not think it is appropriate at
this time to make it a presumption. Regarding SB 153, she thinks the
law is adequate at this time. She is very concerned with page 2, lines
8-11, as they don't use joint custody unless there is a real need for
it. In the rare cases where there is need for some action, this bill
will make it even more difficult.

QUESTIONS FROM THE COMMITTEE: Senator Yellowtail stated everyone seemed
to agree that there 1s a judicial bias and questioned where that came
from. Mr. Grob stated an overview of divorce was a separation of the
relationship and, therefore, the children got separated with it. Ms.
Uda stated it is simply new. There is still a lot of reluctance because
the evidence is not all in. There is also a resistance to change in
legal areas. It is always important when we are moving forward with a
solution to a problem to be sure the solution does not cause more
problems than it solves. Senator Yellowtail asked Ms. Uda what the
ultimate end of that education process. Ms. Uda stated her concern is
that if we make it a presumption, we are going to impart it in situ-
ations where it doesn't belong. We have to keep in sight we are talking
about children and it is not always best for children; it is moving too
fast. Senator Mazurek stated he did not have trouble with the presump-
tion, but he did with the standard being endangered. He asked Ms. Uda
what she felt about keeping the presumption but have a lesser evidentiary
requirement. Ms. Uda stated that maybe a presumption with a lesser
standard would work. She thinks the best interests of the child is
legal gobbledygook, but it's the best gobbledygook we have, and we still
have to keep the children at the center of that. She thinks we should
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make the court consider it first, and then if someone can show it is not
in the best interests, not use it. Ms. Kleary stated "in the best
interests of the child" is a very vague statement to her. Mr. Riley
stated the bottom line is if we don't change the presumption, we will
operate on the old presumption as we rely on the education process, we
will lose too much before we reach the goal we are after today. Senator
Yellowtail stated best interests is ambiguous but that should be the
point., Research shows it is in the best interests of children to have
joint custody and how do we for the sake of law respond to that.

Senator Mazurek responded although those are vague and ambiguous terms,
there is a pattern of case law interpreting them, as well as what
constitutes serious emotional harm. It is virtually impossible except
for a physical abuse problem to change the degree. Right now all the
court has to do is look at joint custody. He believes you jeopardize
the possibility of the bill's passing if you insist on the endangerment.
Mr. Grob wants no child in physical harm, but does not want to see
children alienated from half of their biological inheritance.

CLOSING STATEMENT: Senator Brown stated the bill would create a pre-
sumption which would not always work in the best interests .of the child,
but joint custody seems to be in the best interests of the child nearly
all of the time, so we should begin with the presumption of what is in
the best interests of the child and hopefully support payments will be
paid better. He would be happy to work with Ms., Uda to see if there's a
way to soften that standard and still see that joint custody works out.

Hearing on SB 152 and SB 153 was closed.

There being no further business to come before the committee, the meet-
ing was adjourned at 11:38 a.m.
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Eﬂ'PRESUMPT!ON'OF JOINT CUSTODY, CONSTITUTIONALLY GUARAHT‘E

14
A Nonproft Associohon concerned with THE ek
the Joint custodly of chicren ona reioted issues of avorce, JOINT oo™
. i / INCIUCING feseaich, mformation Cisseminchon CUSTODY =2
= . . and legat and counsehng practices SSCCIATICN ¢ "' <

Daath

',D( rridden only with savidence of “harm”

*  Equality of basic rights June 11, 1982
rotained by Joint custody 10606 Wilkins Avenue
- . : Los Angeles. California 90024

Jomes A Cook
Presigent

- Rationale *

Joint custody: A constitutionally mandated presumption which follows as
a corollary to the fundamental right of parental autonomy.

Parental autonomy as a fundamental right proceeds logically from those
: cases securing to individual parents the right to participate in the
- control of their minor children.
Each parent has this right equally prior to divorce.
- The equality of rights between the parents should be retained after divorce.
i Joint custody is a mechanism for retaining this egquality.
'b .

h‘( The right to joint custody is fundamental.
The state may override it only if it has a ccmpelling interest in so doing.

- Contrary to common asswaption, ithe pursuit of the "best interests of the
child" cannot function as a compelling state interest in this ccntext.

The only defensible compelling state interest is more limited in scope:

" N _
prevention of harm to the child.
-
" JS.the presumption of sole custody...is that one parent alone, rather than both
(\ parents together, should have custody of the children following a divorce."
- xar;iagg of Pergament, 28 Or. App. 459, 462, 559 P.2d 042, 943 (1977) ("When a
family is split by dissolution of the marriage the child of “acesslgv cin be in
custodv of only one parent and the custodial parent is given the primary respon-
sibility for rearing the child.")
-

EQUALITY OF PAFENTS)

-
/"Yet, if the positions of the two parents are indeed equal, then neither parent
alcne should be presumed to have a right to sole cusuody The equality of

e T SIS S U A
‘( * All of the following material was derived solely from, and is to the credit
of, Zllen Carnacakos, Articlies Zditor and author of "Joint Custodv As A
7 . fundamental Richt" published in the Arizona Law Review, Vol 23,
) Universicy oz arizona Law Collzge, Tucsen. Arizona 85721 SgﬁAi'E ﬁmCIARY COMM"TEE
You are partlcularly referred to the original published ar;zcleEgi*&{\Txmmr /
- these guotaticns have been excerpted. DATE O 305"5
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The requirement of proving harm is oftzn emploved in proceedinags where the state

seeks to terminate the rights of a tarsnt. Roe v Conn. 417 F. Supo. 76%, 776-79

(M.D.Ala. 1976); Alsacer v District Court, 406 F Supp. 10,23, 24 (S.D. Iowa 1375)

afi'd, 545 F 2d 1137 (8th Cir 1976). The harm standard aovplies to custody proceed-

ings where the state is sezeking to assume custody, "2est interests" is acprooriate

;gzre t?; parties have an egual right tc custody, such as diveorce. 417 F. Supp at
n, .

2" >NESS CONSTITUTIONALLY MANDATED

‘1)

n .what seems intuitively fair -- that the recognition of egual parental righfﬁ
reflected in a presumption of joint custody--is constitutionally mandated.

presumption of joint custody proceeds logically from each rarent's fundg
2] right of paraental autonomy. The fupreme ourt has ackncwledged that the.
:e;;ticnsﬁip between parent and child znd other relztionships within the famigy
\‘encl_ave are constitutionally protected from state intrusion.” %

e,
H
.
.
$u
G

Quilloin v. Walcott, 434 U.S. 246, 255 (1878); Stanley v Illinois, 405 U.S.
€645, 651 (1972)

CONSTITUTIONAL PROTECTION CF FAMILY RIGHTS DERIVED FROM INDIVIDUAL RICHTS
"IZ constitutional protection of parental rights depends upon the ccatinued
existence of the nuclear family unit, then dissoclution of +hat unit by divorce
would make cc-stitutional protacition of theose rights inappesite. IZ, however,
the protectic.: afforded the -uclear family unit derives from the individual ri
of those within the family, then oplication of the best interest of the child
¢ :indard in adjudicating child custocdy sursuant o a divorcs mav contravene
crstitutionally protected parental richts. The following section will demor cat
v~at such protection derives not from the family unit per se but from the rﬁtﬁﬁs
oI individuals within the family."
“

STINCAMENTAL RIGHT OF PARENTAL AUTCNCMY %

.these cases establish what will be called a "fundamental right of parental
cnomy" -- the right to participate in the basic decisions that affect the 1
.ture, and welfare of one's children. T

..each parent enjoys this right equally, indepandent of the confines of the
traditional nwolear femily setting.

.unless one parent consents to the other's custody of the child, the parents'
zspectiva rights will aprear to conflict with oneanother in a subsequent adjue

ication of child custcdy.

his conflict may be resolved by a presumption of joint custoedy -- no other
resumption koing consistent with the equality of the rights established."
FUNDANENTAL RIGHT DEFINED

=

II..a.

Lu
that th

ndamental right is defined as the follcwing: a right so kasic or essential
@ state must have a cocupelling interest to override it." "
.

Roe v Wade, 410 U.S.. 113, 162-63 (1973); Dunn v 2lumstein, 405 U.S. 330, 34Z.

oot ; Page 2.
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(The state) “'v~t,..hse +he least restrictive mezns pcssible to secure the comt
ling interest.

ive aliernative doctrine: Shelton v Tucker, 364 U.S. 479, 488
2nnot Se pursued py means that broadly stifle Sndamental perso-
ies when the end can be more narrcwly achieved. The breadth of

ative abridcement must be...the least &rastic means for achieving the same
purpese. "

"..it is important to note that fundamental rights belong to individuals, not
groups or abstract entities.™
I'e

/
Roe v wWade, 410 U.S. 113, 153 (1973); Zisenstadt v Baird, 405 U.s. 438,453 (1972)
"..the right of the individual, married or single, to be free from unwarran?gd
governmental intrusion into matterd so fondamentally affecting a person as e
decizion whether to bear or k=get a child.")

"An indivicduval ray acqqlre a certain right (e.g., a right of parenthood) by vir
of a certain relaticnship (e.g., biolocgical parenthood)”

"The family, then, is prctaected beczause the relationships it contains are deems
worth protecting. These f°1aLlOnSthS are ceemed WOrth protecting beczuse they
are presuned to be important téd the integrity and welfare of the individuals wk
are parties to them."

Smith v Crganizaticn of Foster Families for Zguality & R=form, 431 U.S. BlE,

2860-63 (1277) (Stewart, J., concarring); Moore ve City of 2. Cleveland, 431 U.S.
24, 429 (12977), and Stanley v Illincis, 405 U.S. 645, 631 (1972)

SUFREME COURT DECIARTS PRRENTAL RIGHTS FUNDAMENTAL

"although the right of parantal autonomy is not specifically mentioned 1n the
Constituticon, the Suprame Court cases dealing with parental rights sucgest that
they are so basic that they must be regarded as fundamental.”

Quilloin v. Walcott, 434 U.S. 246, 255 (1878); Poe v Ullman, 367 U.S. 497L551“52

(1961) (Farizn, J., dissenting); Prince v Massachusetts, 321 U.S. 158, 166 (1844)

To Justice Goldberg, " he sntire fabric of rhe Constituticn aﬁa the purpcses

that clearly underli specific cuarantess desmonstrate that the t*ﬁnts to

marital orivacy and arTy and raise a Zamily are of a similar order and

tal rights spacifically protected.” Griswold v Connec-

magnitude as the Ifunda:
ticut, 281 U.S. 479, 495 (1965) (Goléberg, J., concurr*ng).

THE _INDIVIDUAL'S RIGHT TO ZRING UP CHTILDEEN

"..the "liberty" guaranteed by the fourt=zenth amendment protects the right of t
individual "to marry, establish a home and bring up children...”
262 U S. 390 (1923) at 299

TO BE FREE OF STATE INTERFERLNCE

17

ARENTS' RIGH’

€]

"The Court based its decision con the parents' due procass right to be froe
unreascnable state interference in raising their children as they saw fit."

268 U.s. 510 (1%25) at 3534-35

pESTABLISHMENT OF PARENTAL RIGHT AS AN AME “RICAN TRADITION

"..the Court notad (in Pierce v. Society of Sisters, 268 U.S. 510, 535 (192%))
that " (t)he history and culture of Western civilizaticn reflect a stronag tradit
of parental concern for the nurture and upbringing of thelr children. This pric
role of the psarents in the upbringing of their children is now establicshed Levc
“2bate as an enduring American tradition." SENATE
Jupie

EXHIBIT Nno. 2 /

268 U.S. 510, 335 (1225) at 232

er-3iarce-vYcder line ©
t to direct the upbrin



XIGHTS OF % FATHER TO RAISE HIS CHILDREN

-

/ : , , - : .
i"7nat remains to be examined..is whether these parental rights exist only whan
f<he ﬁarents are united in a tra di'io al nuclear family or if these rights can -
Still be present independently of such a structure.

642

——

eme Court zddressed that question in Stansey v Illinois, 405 U.S.

: rem
11972) (CoqsgitLLiona lity of.a state adcption statute th sat upon the death of

I ~her, an illegitimate child becomes a ward of the state yltnoup a hearirs
chelr memaer, 3 (405 US 645 (1972) at 546-48.

3n the p-crental fitness of the biolcgical father.

p
"The Court stated: The private interest here, that of a man in the chil 1~ he
=:s sirad and rzised, undeniably warrants deference and, absent a power:
~cuntervailing interest, protection. A y
Stanley case recognized the richt of the biological father, =tsent . wojs
vnfiti2ss, to contlrae to raise his childran even thcuch e tradiiilc
marrlage was absent in this family setting. (405 TS €45 (.:872) ates3&

THE BIOLOGICAL RELATICNSHIZ AS A 2ASIS rOR CONSTITUTIONAL PROTECTLION .|

"""he importance of a bieclogical relatloaship as a bsis for extending crrstit-
dtional protection was made clearer in Moore v Citv of ZTast Cleveland,. 1.3k W.S.
‘24 (1977): 'This Court has long reccgnized that freedom of personal chp%é;;in
~attars of marriage and Ffamily life is one of the liberties protzcted bf'*?é
Tz Procass Clause of the Fourteenth Amendment.”
T TR
1.y =nd Moore tkus suggest that relationships liried biologically cc™
ving a place in ithe Aimerican trzdition Ifunctionally similar to thag ofitsthe
ar family are constitutionally protectad from stete .lnterierence.'#®
s®OTECTING INDIVIDUAL RICGHTS CHARACTER: STIC OF THE FAMILY Do tﬁ
&

an unwed father's carental r*cw*s.,...ﬂﬁéb’

d
otacting families per se but with pro ,ecbgfzihw
rtain relationshics characteristic of the ..

likxe Stanley, inv
not concernad wit t
tzal rights grounded in ce

i1

|P‘\Q

—_ =

.o r2lationship betwaen a divorced parent and his or her child
To such constitutional rprotection. :

"..ithe divorced parent tyzgically:
- possessas the .acassas Y blc1oclcal relationship stressed b
Hco 2= Smith Tlﬁa wi cases, ) :
- has as.3blished +the @inotional ties singled out as control®

in Smith and Guilloin,
- nas contributed the subst
the Court in GCnilloin,
- has axercised acimal or legal custody over the child ar s+ressed
Guilloin Court, and,
- finally, occupies a place in one of the most traditior
all -- that of parent and child." N

antial support suggested as a r cvant

STRONGER RICHT TUAN JOINTLY =ZQUAL

DIVCRCE DOES NOT ACQUIRE A A

e

4
("in 2djudicating child custody incident to a divorce,...The right oi arental
\ autoncmy is not the right of each parznt to total or final custody ¢ con=zol

tcver +he child.

\ . e

A,

age 4.
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2yt the conflict between them is by no means irrssolvable if we see the right to\\
»2 not a richt to toifal or Final control but rather an ecual right to s e i

-
+he control of the child.

Since this is the strongest right possessed by either parent during the marriage

we  c-a-vig the child, it would be odd indeed to *ragine either acguiring an even
\!‘f onger right after the dissolution of the marriage.
ia

./
w'"_ _ two crucial points emerge to resolve the conflict:

! (1) The right of =ach parent must be regarded as equal with that of the

1

other, and

(2) The right in gquestion is a right not to total control but rather a righ
to the same level of control that one had in the marriage -- a right
to share in thes control of the child.

SECURES THE RICGHTS EQUALLY?

- "What legal zpprecach to custody decisicns will

ﬁ,and secure them ecually for each parent?

i - ..lts answer is also chvious: a pra

\ (Burce v ;uy of San Francisco, 41 C
{Joint cvstody "gives neither (soous
has beforg the divorce.") .

"Such a e rights and
wiCbligati ing marriage.”

(Folbarg Miller, Joint

Custedy, ication: Juvdicial
o |Tuacticon (Summier 19753)
St 2330

richts, mersly establishes a

in all cases.

Cces not desire custody.
mAaV be cverridden by the state
rE2son L0r COLng so.

MAY INTERZ<RE ONLY TO PREEVENT HARM

th2 state's richt to interfere with these rights within the family is
d by a principlie far swore restrictive than "the best interest of the child”
hard to s==2 why state intarfarance should become any less restricted afte
ce. Hormally the state [Ray intaerfere wiith parental rights only to pravaint
or abuse to the child.
s ice Stawar Zs described the limits upon the power of a state to interfers
“ lin pars=ni—« 2lationships as follows (Smith v Orchnluat:cn of Fostar Families
7’ Zguali Raeform, 431 U.S. 816, 862~63 (1977): "One of Lne libertics
; ctad Dua Trocnss Clauae...;s the freedom to establi a hcme and
. g up ch ...tf a State were to attcmpt to force the breaxun of a natural
family, ov obiections of the parents and their children, without scme show-—
W.ing of uni S5 and for the sole reason that to do so was thoucht to e in the
. chilédren's Last intarest, I should have little doubt that the State would have
intruded ixce:imissibly on 'the private realm of family life which tha stata
. =nnot anter,!
&
Why should a comparzble limitation on state judicial powe SE&@E-WB' ! cy Eg r
- d‘vqr;e 2s well? The court must require proof that the cn;%qmrqul ;B_;a,,ﬁd_
Dy J0int custody, not maraly that the child's interests mighz ﬁ??ﬁ? gT- ed
vithout it, Page 5. DATEL '
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g Dossib to prove that joint custody will resue-
vzl custodv arrancement...should not te upheld
that such an arrangement is "necessary" to protecy

Zv2n in those cazsss wnhere i
in harm to the child, the ac
unless 1t can be demonstrate

-

---S ¢chilg from harm,

g

"Civen this analyvsis, it is a mistake for courts to continue the tradition of
focusing on the best interest of the child in making custody awards. Courts

should, instead, concern themselves solely with one hasic gquestion: Is joint

custody likely to harm the child? It would be much easier to support the claim |
that joint custody may not be in a child's best interest than to support the
claim that joint custody is actuvally harmful.

ad that such a custodial arrang%a

joint custody, it must be dzmonstrat
result in grobable harm to the child.”
4
™
Fage 6.
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AbstTact of the Dissertation

EMOTICONAL ADJUSTMENT OF BOYS IN SOLE CUSTODY AND JOINT L{ P
CUSTODY DIVORCES COMPARED WITH ADJUSTMENT OF - o
BOYS IN HAPPY AND UNHAPPY MARRIAGES

( Presented to the Faculty of the -
CALIFCRNIA GRADUATE INSTITUTE : )
In Partial Fulfillment -
of the Requirements for the Degree
Doctor of Philosophy in Psychology

by
Everett Quentin Pojman
July 1981
Leo Weisbender, PhD, Dissertation Chairman

Introduction

Recently, joint custody of children has been tried by some divorcing parents
as an alternative to the traditional sole custody. Theorists have conflicting
opinions in terms of sharing custody. Some theorists believe that sole custody is
the only healthy approach to child rearing following a divorce, whereas other theo-
rists believe that joint custody is preferred. This research was an attempt to
corpare the emotional adjustment of boys in these two groups. Two other groups
were used as controls to determine how these boys of divorce differed from boys
living in families where marrizges temained intact. These groups were happily
married and unhzppily married. The questions explored were: Is jointccastody fos-
tering a healthier post-divorce adjustment for children than sole custody? Is
joint custocy fostering a healthier adjustment for children than marriages where

(;garents report an unhappy marital situation? -

The hypotheses were: _
1. Boys of happy marriages will have signif canLly better emoticnal adjust-
ments than boys of joint -custody.
2. Boys of happy marriages will have 51gn111cant1y better emotional adjust-
ments than boys of sole custody.
3. Boys of unhappy marriages will have 51
g ments than boys of joint custody. .
4. Boys of joint custody will have 51vn1flcanuly better emotional adjustments
=wan cirathansboyscofosole custody.

gnificantly better emotional adjust-

Review of the literature

The literature revealed that after parents divorce, their children generally
go through a period of stress and adaptation which may continue long after the di-
vorce. This stress may result in a trauma that often interrupts a child's emotion 1al
growth + rough developmental stages. Studies also support the importance of the in-
volvemen: of the fathers with their children in order to facilitate healthy adjust-
ment. Both joint custodial and sole custodial care have been reported with support
from a theoretical and case study viewpoint, but no experimental research has been
accomplished to compare the two types of living arrangements on the emotional ef-

fects for children. :

Research design
L SENATE JUDICIARY GOMMIW
A quasi-experimental study compared four groups of 20 bo Ibﬁ en he ages

of 5 and 13. Three of these gToups were natched on demographic Varlaﬁle Three |
DATEL.L = ‘
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¢ different measurement tools were used to assess the boys: ~ the Louisville Behavior
Checklist (parents' rating), the Inferred Self-Concept Scale (teachers' rating),
and the California Test of Personality (child's rating). The results of the rating
scales were computed and each group was compared by a one-way analysis of variance.

i‘ﬂ-'m | - (

- Results supported the hypothesis that boys of happily married parents were sig-
nificantly better adjusted on the Califormia Test of Personality and the Louisville
Behavior Checklist, respectively, than were boys of sole custody (p< .01) (E_< 01),

« and boys of unhapplly married parents (p <.01)(p <.01). However, no significant dif-
ference was reported for the Inferred Self-Concept Scale. Boys of happily married
parents also demonstrated significantly better adjustment on the Social Adjustnent
part ¢’ .he California Test of Pers. 1a11ty (p €.01), and on 4 of 12 subtests within
the sa st when compared to boys of joint custody. No significant differences
were repc :=d on the other two inst -ments. [It was demonstreted that bevs of joint
custody were significantly better emoticnally adjusted than boys of sole custodvyand

w the unhappily married group on both the Louisville Behavior Checklist (p .01).)
There were¢ no significant differences on any total test Or subiest between boys of

- sole custody and boys of unhappily married parents.

-

Conclusions

- Hypothesis 1 was Dartlallj accepted while Hypotheses 2, 3, and 4, were full :
?f_\meé—émé results ot this study i1ndicate that boys of joint custody are bette
djusted than boys of sole custody and boys of parents who are unhappily married.
-The Tesearch also demonstrated that sole custody divorce has no more adverse emo- -

ticpal effects on a child than living in a home where the parents are unhappily mar-
I tied. Conve sely, the resuits sunpor the possibility that a situation couid im-
~cve with a change from an unhappy arital situation to a joint custodial di

vorce
~g{ua tion. ’J/(

- REACTIONS BY C&HI[.DF?EIQ TO SOLE PARENT CUSTODY
= 1. Feelings of loss and abandonment.
%ﬁ 2. Attachment and separation anxiety.
3. Loyalty conflicts, particularly among latency-age children (5 to puberty)
i- L. Strained interactions with custodial and non-custodial parents.
5. Disturbance in children's play and social relations.
- 6. Disturbance in cognitive performance and changes in IQ.
;' 7. Confusion in sex role identification.
-
~ o C
- e



"he Sacramento See,

After 11 months, how o

is the new law workin

BvY Kathryn Eaker B
Bae Staff Writer

L)
[ 23
wea

£F YOU HAD TOLD ME a year ago

that I'd like joint cusiody, I would have

‘\ told you, 'You're a2 fool!™ lzaughec Eve-
Iy

Tisewhere, Rarbara declared: “We
can deal with each other on a business-~
$-e basis, cooperating io a parental

g 2 — 25 long as we keep our personal
elationship out of it.” -

Evelyn and Barbara are two Sacra-

/ mento mothers who were forced by

/  their ex-husbands, who had tae Jaw on

| their side, to share the physical custody
of their childrea.

After their marriages ended in
shards, both women, fearing that fre-
quent contact with their ex-mates would
only bring renewed warfare, rejected

are champions of joint custody, which

cam aliforaia law in January.
There are oibers who t2ink (e joint
custogy law has worked well in its first
1! months; 2 few othars thing it's 100
earlvtosav.

Hugh Mclsaac, president of the Asso-
ciation of Fzmily Coociliatdon Couns,
says “the major effect of the joint custo-
dy law is that it helps kids go tarough
divorce. In 80 percent of tae cases, kids
bresk up over the paresnt who s cut of
the home. It is crifical to maintain that
contact”™ The thrust of joint custocy,
Mclsaac explains, 1s “how can both of
the parents, ia 3 way that makes sense,
bring this child to maturity as a healthy,

nng human being?”

although the foilowing two true sto-
ries iavolving Sacramento {amilies are
not inlended 1o be representative of all

a?

~

the ramifications of joint.custody, they
iliustrate the power of the lzw to con-
vert solid resistance<o staunch support
for a radicai change affecting the chil
dren of divorce. . . .

One afternoon in July, 1975, before
her husband came home f{rom ‘work,
Eveiyn packed up her four-vear-pld son
and walked out of a sevea-vear mar-
riage. Angry and bitter after years of

baitling, she wanted sothing more to do

with her husband.

She filed for divorce. Daspite her
husband’s protests, she was awarded
sole custody. Her husband, Ellis, a.

communications technician, was res’

quired to pay $250 a month alimoay,
$250 a month child support and was
given visitation rights every other ~eek-
end and alternate holidays.

“] wanted custody at that time, but
didn’t have a chance.” recalls Ellis. Last
{fall, anticipating. passage of the joint
custody law, he began procesdings for
medification of his custedy decree.

"Tuesday, November
N

18, l%)

==

. have no men in the house,

N MARCH, Evelyn and Ellis met with
a Family Court Services counselor io
mediate the dispute. o

Evelyn, who bad never heard of joint .
custody, arrived ready to fight again for e
sole custody. “When Ellis walked in
with a petition and pian for joint custo-
dy, 1 hit the roof. I had sole custody and
Iintended to keep jt. : L

“[ thought, ‘I'm pot going ta put the
kid through this." Our son; Bobby, had
had psychlatric therapy, and I felt that
the arrangement Ellls was asking for,
one week with him and one with me,
wouldn’t be good for him.” She also
objected to Ellis’ demands that be meet
and approve all babysitters and that she

The cournselor asked Evelyn, “What'
would be a reasonable jrint custody
arrangement for you?”

“Ihaven’t Ziven it a thought,™ Evelyn
replied {estily. "All [ could think of was
that joint custody would mean fighting
with Ellls, and if I'd wanted that, | g

_would bave stayed married.”

Furthermore, Evelyn .,,il d .
i?&&‘%%’?gﬂm Eoby, bis oy W0
cERHIBRN M

; oS
judgment. > 8y 4T .
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_ fof diverce, she znd ber hussend, Steve,
and their two ycung sons continued toe
live voder the same roof in an atme-:

f aran ;,_?--»:. veal — wLl De jact s
they get tired of packing and unpacking
their clothes — Michael and Jim sa¥y

Elite czims 1aat b ex-sife woul
. { Have rejected the idea on the spot, but
;. the counselor made it clear that If she

A

dida't cooperate she could lose custody
altogether. , -
So despiie the rough start, and with
'/ “excellent” courseling, Evelyn says she
-nd Eliis establised a goal: “Let's
~ ~—tregEw cusiody arrangeme
+ 1 Ellis bz Bobby every other weekend,
i Plus thr=e months in the summer. Dur-

i Ing summer vacation, Evelyn assumes -

the every other weekend privileges

- But that change is only a pale reflee-
- tiod of the radical difference in theit
-"I'm a {ather azain" Ellis says smil-
ing broadty. “Befcrs, I weg just someone
who visited once 2 while, and | could
never 5ay anythi-; about Bobby. Now
Evelyn recconizes me as an equal; she
views me differently.” :

- - e
',3 - . R cee -
.~ . I0UGH THE COMMUNICA-
. on 'nd cooperation deveioped by
ol shari~z the rights and resporsibilities of
rearing Bobby, Evelyn says she and
Ellis have become supportve friends
© ' "We didn’t communicute this weil wheq
W »e were married,” she laughs. They
fresly phone to discuss Bobby's prob-
, Jeras, “paither of us blami=g the other,”
and, ironicaily, at imxes they fiad them-
e calves a united froat comsating 2oboy's
att=-npts to menipuiaie them.
" Moreover, the shering hss gone be-
. ahd te legel ageement. Evelyn re-
‘“'ccnﬂys:znedancvjobthairequires
working evenings, To spare : r babysit-
ting fees, Ellis picks up . bby afer
. work every school day, preperes dinner
¥ and heips Bobby with his homework
until his mother comes for him,

Says Evelyn, “Thir i the best decision
for all three of us 'at we could have
made.” .

3sbby, a shy, ¢ third-grader, says

. be is happy that he sees more of his.

« ‘3ther and that the fighting has stopped.-
He recently expressed his feslings in an
invitation be wrote at school: -~

i
-

- Lvartlom, -
Dad :.nd you are getting good togeth-

er, Mc:», il you plecse imvite my deg~

to my first communion. | want you tow

e 50 together. :

. Lave, Bobiry™

o =

THE CONDITIONS upder which -
the other family hammered out its joiof®
~stody arrangement were wretched,

'@gﬂin some respects the family is stilk-
reeling fom the experience. C -
L -

T —— el

-

sphere acrid with condemrzation and
guilt, tongue-lashings and icp silences~
fear and pain. '

But Barbarz, a state accountant clerk,
was afraid to leave. She doubted that
she could support herseif and the boys:
oa ber $1,000-a-month salary, and she.
was worried about being charged with
desertion. . c T

And. Steve wouldn’t budge unless
Barbara agreed to joint custody and bi€

‘Barbara says she fought joint custody’
because she i3 a traditionatist who bars
lieved that children belong with their
mother and because she couidnt be'
convinced that shuttling caildres back.
and forth week after wesk would be
good for them. -

IHSEtiTy S aad hours of soub:
searcaing allayed some of her feers, byt
sill she was coocerned about dealing:
with her husband after so muca gall
d poisoned their reiationship.

L e .

That problem didn’t bother Steve.
"It's @ myth,” he insists, “that you must
be frieads for joint custody to work. You
just bave to work out the rules on how.
you are going to conduct the business oft
co-parenting.”
; ve member of Equal Rights
for Fathers and tireless worker for
passage of the joint cusiody law, Steve
successtully delaved court action on the
vorce und] the {aw xeni into effect.

.

§” ACED WITH the proposition of los-
ing custody altogether or accepting joint
énciody, Barbara acquiesced.

- Today she has a small apartment
within minutes of the family home that
Steve refinanced for himself and the
children. He has the boys one week, she
the pext, an arrengement the four of
them worked out together, and one that

After flve moaths of joint cus ~
Barbara admitg it is working weil. “The
"childrea bave us equally in their lives.
1f you dot’t share in this much of your
children's lives, you lose too much o

-4

eir growing up. .

st joint
[ custody relieves children of guilt and
" helps them adjust to the breakup. “Of
course the boys go through an adjust-

T Barbara says sh&
likes joint custody is that sharing the
burdens and responsibilities of rearing
the children leaves her time and ener,
rebuild her 1if .

support proposal. 1/“7

they like the arrangement “because wit s
get to see LM@:‘.—"‘/
And 53th boys express Tella] that tha

fghting is over. .

A CCORDING TO Mcisaac, “Any-
thing we can do to diminish the fighting
Is good. It is like we (professionals) just
reiogmzed that divorce js_ha i
an

& V10g sup
Teorganize T the
parental role, no.divorce takes plack.
%at muest continue.” -
_ Some Tsychoicgists, aftorneys and
judgss question the ability of parents i
cooperate after divorce when they
couldn’t get aleng while married. :
But Brinkley Long, director of Sacra-
meato County Family Court Services,
Dotes that “parents wio Ty joint custody
find there are levels on which they cam
communicats ® ' -
Sites cisim that children pesd one
felfme mapwnt st ton sartHma .
HArisac counters (Sat with o8 percent
of all rarring=s ending in divorce, 69
pereent with children under the age of
12, we are creating a sew family systern
— the bl-nuciear family, “The law is just
b;gdi.nmngmcamhupwimr?m}ry,'he
sid. . -

-

alt2ough 13 states aow have joifi
custody laws, Califormia alone gives it
preferred statvs. The legisiation's spom
sor, Assemblyman (haries ImbrecH

Ventura, says. that the TEsponse to (e
change has been favorable, but pe bes
lieves it is sHll too soon o judge the
impact. “We'll look at it at least another
year before deciding if it needs refine
ment,” Imbrect says. -

e kinks. Ver-
bal recriminations continue to punctu-
ate conversations, and the boys comr
plaine that their parents at Hmes use
them as messengers to avold communi-
cating. . -
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tee at th intervm hearincs
981 in San Diego, California,

Having recently comrleted a stuldy of joint-custody
1ers, 1 wish to pressnt to the Committize
Tor its consiferation severzl results which not only sucgcort

but a2lso expand upon past research, an< whicn beer “irectly
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upon the issues toc ce hezrings
nas been clzlimed thzt the joint-custoiy status is
to the father, not to the crild; that jrint

father's issue, not a child's issue.

most important findings of my studv of
rm——— ~

Fal

ferty-six Zivorced fathers, twentv-four of vhom were

[

joint-2ustedy fathers, wes that the jecint-cuszstody status

offers fathers ths im-etus to be mrore inveolved in their
c1l°rents lives an? to remain active rarticiiznts in

tnelr children's upbringing. V¥While visitation fathers

rerorted fewer visits at p

]

esent than 1vwmedilately after




, (C
fathers perceived themselves 2s having greater knowledzz

pE R (RN

of and more influence on their children than 2id visit

atinn fathers.

iy

liost important, however, was the finding that the

vercenticn of some degree of shares physicel custedy
29?7 was positively related to the degree of involverent witih
j? the cnild., That i1s, tane perception that the child 1ived

Y]

in nis nhome as well 2s that of his ex~-wife contrituted to

a2 father's increased involvement with his cnild =nd co

nis continued Dresence in kis childts life,

-3 L Pl -3 . . 3 ~ i
In visw cf the fz2ct that we have learned freom rast

—
resezrch that & visitstion FTsthepr removes himeelf from
/
v / his c¢nild's 1ife an” sees nis chnils ith less an~ less . (}
/ Preouency after “divorce (Festneringion, Cox & Cox, 197C),

asanionment =2rnid exrerience serious deztression =t the loss

of their fetners even iy=zrs ofiey the divorce (siallersteir
0 tners ever

& ¥elly, 1G80), it weould seem essential to give seriocus

consiZer~tion to any alternztive custcdy arrangement which

ilit=2te on-goincg

O
§
|._.J
foR
-y
{v]
o

17 to nls child's develctment
1ife after divorce weuld

R v . Lo e



“Am J Psychiatry 139:10, October 1982

The Effect of Divorce on Fathers:

RY JOUN W. JACOBS, M.D.

Divorce is becoming a major mental health problem
a the United States. With rare exception
swehological attention has usually focused on the
et of divorce on children and mothers. The
withor suggeests that as some fathers become more
svolved in family nurturing they will be more
»tensely affected by marital disruption, particularly
avit imvolves changes in the relationship to their
Mldren. A review of the recent psvchological
“eratnre on divorce and custody is presented as a
amework for understanding the divorcing father
~ho is requesting psychiatric help. (Am J Psychiatry
139:1235-1241, 1982)

Divorcc is now endemic in American life. The
divorce rate has soared from 2.2 to 5.3 per 1,000
ropulation in the past 2 decades. In 1978 more than 1.1
million divorces involving 3.5 million men, women,
wd children were granted by American courts (1).
Ashoth the absolute number and the rate of divorce
have accelerated, there has been an increased interest
1 the emotional problems leading to and resulting
from marital scparation and a dramatic increase in the
eumber of psychological articles written about divorce
wd 1ls sequelae. For the most part, these articles are
wencerned with the difficulties encountered by the
children of divorced parents and their custodial moth-
ets (2-13). Rarely, with important exceptions (14-18),
Yo they focus much attention on the problems of
fithers who are divorced or who are experiencin
=untal_separation,/Because many American fathers
“neadopted a more involved parental role within the
et family (19), they are likely to experience in-
«reased emotional hardship around the time of marital
sparation and E}};WMW/
e of distress"This paper presents a review of the
relevant lilerature written on those aspects of divorce
at ultimately affect the functioning of the fathe
wfore, during, or after divorce. .
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An Overview of the Literature

EFFECT OF DIVORCE ON CHILDREN

The presenting complaint for many fathers who
come for treatment in the midst of a divorce crisis
seems to be the threat of losing their relationship with
their children. Before the 1900s the father would
almost always be granted custody of his child (20).
Since then, it is usually the mother who becomes the
chiid's custodian. Today fathers frequently perceive
divorce as requiring a dramatic diminishment or total
severance of their relationship to their children. In the
past 10 years a substantial amount of literature has
accumulated which suggests that this specific aspect of
divorce may be responsible for many of the severe
psychiatric sequelae experienced by all family mem;,
bers following marital disruption.

Wallerstein and Kelly (5, 6, 8, 9, 11) studied 60
divorcing families and paid special attention to the
effects of divorce on children of different age groups.
They summarized their findings and therapeutic inter-
ventions by saying that they made many suggestions to
support a continuing relationship between the children
of divorced families and their fathers. They repeatedly
abserved the suffering and intense longing that these
children experienced toward the departed parent and
found that enhanced ease of access to the visiting
parent led consistently to a lessening of the child’s
distress (21).

McDermott (22, 23), Woodruff and associates (24),
Morrison (25), Lang and associates (26), Tooley (27).
and Kalter and Rembar (28, 29) have all reported on
the various symptoms of children from divorced
homes seen in psvchiatric settings. Although there is

ome disagreement among these authors as to which
ge group tends to show which symptoms, a consen-
sus exists that poor seif-esteem, depression, aggres-
sion, poor school performance, and antisocial actions
are very frequently found in this population of chil-
dren. All the authors noted that these families con-
tained a distant, uninvolved, unsupportive, or angry
noncustodial father and/or a chronically embittered,
angry, vengeful custodial mother.

Unfortunately, all studies of the effect of divorce on
children suffer from the same methodological limita-
tion. None of them is able to isolate divorce as the sole
variable in the child’s disorder. To properly identify
the role of divorce in the production of childhood
emotional problems, a large prospective study is r

C- 72 :
quired. Such a study needs toSENATEnJUMHEHABRY \CQMMHTEU
varying degrees of emotional %féwyNvag ]n intact
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families characterized by varying forms of family
pathology. These cohorts should then be followed to
see if those children of parents who ultimately divorce
fare any worse than similar children from similar
parents who elect to stay married. It should be no
surprise to anyone that children from divorced homes
have emotional difficulties; this is no more. surprising
than the finding that children from unhappy marriages

tend to have emotional problems. Both are part of

today's psychological truisms, and ncither stateme
isolates the etiological significance of divorce uselt,)
is possible that children from unhappy families do

with a predisposition to emotional difficuity in some
way contribute to family strain and parental divorce. It
may well be that
study 1s ultimafely

one the findings will echo

not divorce which determines a child’s adjustment but
the nature of the parental interactions before and after
with or without divorce.
n a summary of the psychotogical literature Shinn
(30) reviewed 54 papers on the relationship between
*‘father_absence’ and children’s cognitive
ment.AThe evidence strongly suggests that absence of
the father, or a low degree of paternal emotional
"support of the child, is directly correlated with poor
performance on cognitive tests, Lambert and Hart (19)
found that children whose fathers were involved with
teachers at school conferences were 7 months ahead
on reading and mathematics scores when compared
with children whose fathers were not involved in this
manner. Radin (31, 32) also found that in young boys
paternal nurturance is significant] highly correla
ed with increased 1Q.[Pedersen (33) has drawn atten-
o to the multipt& ways in which the father’s pres-
ence can affect a family, either by directly influencing
the child or by indirectly influencing the mother’s
behavior and interactions with the child. Herzog and
Sudia (34) have published an excellent review of the
methodological errors most frequently encountered in
the studics of fatherless families. They too painted out
that the absence of the father may affect a child in
many different ways, but they stressed that the impact
on the child of growing up in such a home will be most
affected by conditions that existed in the marriage
before the parental separation.

EFFECT OF DIVORCE ON FATHERS

4/"

In the last few years a number of studies have begun
to examine the effects of divorce on fathers. Divorced
men are particularly vulnerable to psychiatric iliness.
Bloom (35) found that men from broken marriages
were nine times more likely to be admitted to psychiat-
ric hospitals for the first time than men from intact
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homes. For divorced women there is a threcfold
increase. ZHis data further indicate that admission rates
were higher for separated men than for legully di-
vorceg_nj_e_n suggesting that the period around the
time of separation 1s particularly criical and thut the

better following divorce than they would have
otherwise /and 118 possible thal chiidren born
hen a longitudinal, properly con?]

Despert’s observations (3), published in 1953, that it is {

Crisis ebbs as the divorce process unfolds and ulu-
mately becomes a legal fact.

Other studies on the stress of divorce and separation
have been summarized by Bloom and associates (36).
Automobile accidents double in frequency from 6
months before to 6 months after divorce. Divorced und
separated people are also overrepresented in surveys
of successful suicides, homicides, and deaths due toa
variety of medical illnesses, including lung cancer,
diabetes melitus, and arteriosclerotic heart disease.
The greatest risk for stress-related morbidity seems to
exist about the time of marital separation.

The various emotional and behavioral responses of
fathers to the stress of divorce have been studicd by
Hetherington and associates (14), Keshet and Rosen-
thal (15), Greif (16), and Wallerstein and Kelly (13).
Hetherington compared 48 divorced fathers whose cx-
wives had custody of their children with a series of
matched married controls. The Uivorced men werce
studied for 2 years after their legal divorces. Hether-
ington's data do not include observations of paternal
reactions during the early phases of marital separa-
tion—the very time when fathers may experience the
most distress. Further, she does not indicate how
much time had elapsed between separation and legal
divorce. (These data would be helpful in trying to
develop a treatment strategy.) Nonetheless, she tfound
that 2 months after divorce, the fathers were spending
more time at work, in household and solitary activi-
ties, or with friends. They had a great need to avoid.
solitude and inactivity. Many men began to lose con-
tacts with old friends, and dating and casual sexual
encounters were more frequent throughout the first
year. Two years after the divorce these men com-
plained of feeling shut out, rootless, and at loose ends.
Most of the fathers yearned for intimate, loving, stable
heterosexual relationships, which they considered par-
amount for their own happiness and self-estcem.

Initially most of these divorced fathers did not get
along well with their ex-wives. All but 4 of the 48
couples had relationships characterized by acrimony,
anger, feelings of desertion, resentment, and memo-
ries of painful conflicts. By the end of 2 vears,
however, both conflict and attachment between the
ex-spouses had substantially decreased. Although
about one-third of the fathers reported an excited
sense of freedom immediately following divorce, this
feeling alternated with—and by, l y(i;l'l qu Yﬁlr“%d
placed by—depression, anxiety,’ or apal y. the end
of the 2-year follow-upliti§sad
d sed.

. et RS
Of all the potential %EEMW
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me of loss of their children. Of the 48 fathers who
o been highly involved, affectionate parents while
=uned, ¥ reported that they could not tolerate the
~«n of secing their ¢hildren only intermittently. Two
wars afler the divorce these fathers had diminished
I‘uqmnw of their visits with their children in an

“empt Lo lessen their own unhappiness fNoncIReressTrecurrent con ~eX<WIVCS.
~T% connmIed 1o experience a greal sense of loss and allerstein and Kelly (18) reported on

Cpression. Liven those men who had remarried spoke
stntense feelings of Jageliness. Finally, as in the other
“ahies ated above YHetherington and associates
v conflict between parents and more
“ognent paternal contacts with the child were associ-
“bwith better mother-child interactions and with a

5) studied 128 divorced
e 'm ol whom IO were studied in depth. The 10

“oreed fathers were from the upper middle class.
itev had been divorced for at least 2 years and
by saw their children (7 years of age or younger)
st o dess than 2 days a week. The initial reactions to
“woree for these men were similar to those found in
Hethenington's sample. The major difference between

¢ eroups was that these fathers were able to create
e own houscholds and set up schedules for pro-
“ed, frequent contact with their children. As they
"1 o, their feclings of inadequacy, anxiety, and
‘epression were gradually replaced by a sense of
~dence and accomplishment.
These authors (15) concluded that fathers who are
e o recognize their dependence on their children’s
Wae s well as the children’s need for ongoing pater-
= e and attention) and who can respond to their
Jildren during a time of crisis and deprivation will
“= that the parental relationship is the definitive

Studied 40 middle-class divorced fathers

+to ditfered widely in the amount of regular contact

*ovwere wllowed to have with their children. Twenty-
“ree ol the men developed physical symptoms fellow-
= mantal separation that included weight loss, oph-
“Imelogical and  dental problems. hypertension,
“eunutodd arthritis. and headaches. The tathers who
srenenced “ehild absence™ manifested signs of de-
srovaon, including depressed mood and difficuity in
ceeping, cating, working, and socializing. Although
“rressive illness before the divorce could not be
+bout (Briscoe and associates [37-39] have found
tectne dllness to be a predisposition to divorce),
"o men felt overwhelmed by feelings of loss of their
Sotdren and their sense of devaluation as parents. As
Hetherigton's study, many of these men dealt with
o pam by distancing themselves even further from
o children,
Grrait’s data suggest that just as children who regu-
“hosee their fathers have the best postdivorce adjust-
“:at fathers who spend the most time with their

e

children tend to be less depressed and most satisfied
following marital separation. Of the 40 fathers in her

their children. These were the men who dld the best in_

«ferent for vestructuring their postdivorce life style
Lhavior, and self-coneept.

[ =]
»d
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study 8 had joint custody, saw their children rcgularly.
and were involved in making decisions about rearing

spite of t act that oft ave

e postdi-
vorce father-child relationship in their sample of 60
divorced families. They found that a knowledge of the

predivorce relationshi uld not be used to predict
postdivorce outcome Similar to Hetherington's and
Grief’s findings, Wallerstein and Kelly found that men

Awho had had close relationships with their children
e pmnwc postdivorce adjustment of the child. " kould often not cope with the repeated pafif}emm_-,
Other

ion induced by the visiting-parent process

s who had hmifed contact with therr children
before divorce became morc involved parents after
divorce. The authors reitcrated their findings that
strengthening the relationship with the father was the
single most important focus for preventive interven-
tion with the child. They found this to be especially
critical for the adjustment and development of the
younger children in their sample.

CUSTODY AND VISITATION

Since the life of the divorcing father so often in-
olves the father’s relationship to his children. aware-
ess of the various structures of child custody, visita-
ion awards, and agreements arc of paramount impor-
ance. All mental health literature on this subject is
written from the perspective of what is best for the
child. In spite of this singularity of purpose, mental
health professionals remain staunchly—and at times
vociferousiy-——divided on this matter in both theory
and practice. Needless to say, the psychiatric litera-
ture rarely concerns itself with what is best for the
father, nor does it link the father's well-being with the
ultimate well-being of his children. It should be noted
that in the articles on child custody discussed below
there is no report of a systematic longitudinal psycho-
logical study of any circumscribed population of chil-
dren from divorced families that uses acceptable scicn-
tific methodology, i.e., blind observers or adequate
controi groups. Most of the work remains impression-
istic and highly skewed by value judgments. Clearly,
much further work needs to be done on assessing the
impact of different forms of custody on both children
and parents.

Goldstein and associates (40) put forth the idea,
based on their theoretical (psychoanalytic) position.
that all children of divorce should be ia the custody of
the one parent who can provide the greatest continuity
of care. That parent should then have total control

over the amount that the other MHMPOHRYTBRMMHT}
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position is advocated for all children of every age and
either sex without regard for the negative effects of
having the noncustodial parent-child relationship sub-
ject to the whims of the sole custodian.

Roman and Haddad (41) criticized Goldstein and

Am Jd Psychiatry 139:10, October 1982
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ecently, as more fathers have gained sole cuslody7

(in most states, however, fathers still win sole custod
in fewer than 5% of contested divorces], there has

associates and suggested in opposition that joint custo- ~DeemrrenewedMMErest in the process of single-parent

dy should be considered in the best interest of the child
as well as the parents. By joint custody they mean that
both parents equally share in the making of significant
child-rearing decisions and mutually share in regular
child care responsibilities. However, Roman and Had-
dad have not in any detail suggested how to effect such
cooperation between ex-spouses, who often hate each
other, nor have they suggested how to realistically
share custody if the parents do not live in the same
community.
Abarbanel (42), in studying joint custody arrange-
ments, reported that for most children there is little
discontinuity and no evidence of developmental pa-

arents_enhanced the child’s self-esteeny‘m
m under joint
custody felt burdened by the requirement of maintain-
ing a strong presence in two homes. Benedek and
Benedek (44) also differed with Goldstein and asso-
ciates, believing it the child’s right to see the noncusto-
dial parent regularly. They also critically reviewed the
theoretical merits and problems associated with joint
versus sole custodial arrangements (45). Gardner (12)
has taken a flexible approach to this issue.(Recently
FIJ and associates (46) publishedone of the first

controlled sTudies comparing the effects of joint custo-
dy and sole custody on the frequency of relitigation,
Their initial study did not contain psychological data
on the involved children, n?.r_did_'u compare them by
age or sex. Nonetheless,{they reported that Jomt

thology in having two regular homes instead of one.,

Like Roman and Haddad, she strqngly suggested the eve '
consideration of joint CUSIOJflml]drly, Steinmamy cal nature of nurturant father-bg-
ﬂh found that having a regular relationship with both,/ lin (58), following the work o M in

\and to share many of its ‘symbiotic’ qualities.’

fathering. It used to be assumed that grave psychologi-
cal consequences would develop for children reared in
such a family structure. Recent articles by Gasser and
Taylor (54), Mendes (55), and Orthner and associates
(56) have suggested that this is not the case.

In the psychoanalytical and psychological literature,
there has been a steadily growing recognition of the
\importance of fathers for the normal development of
%{P'ﬁxmb (37) excellently reviewed the currefit
psychological literature on the role of the father in
child development. He identified the serious method-
ological errors made by studies which assume that
fathers play a minimal role in child rearing and suc-
cinctly summarized the current literature which pre-
sents mounting evidence of the developmentally criti-

directly observing young children, reported on the
vital role the father plays in helping the child separate
from its earliest attachments to the mother. Abelin's
observations (59) led him to state that for many chil

en “the father relationship seems to develop side by
side with the mother relationship from earliest weeks on,

~Conversely, for the last 3 decades there has been a
growing recognition of the importance of parenthood
as a developmental phase for adults. As early as 1958,
Benedek (60) called attention to the roots of paternal
identity and the importance of such development for
fathers and children alike. She recognized that parent-
hood remolded and matured a man’s psychic organiza-
tion. Ross (61), in a review of the psychoanalytic
" literature, contended that nurturance in men originates

custody diminished the need for further courl appeas= in early, developmentally normal identifications with

Even the matter of the involvement of mental health
professionals in child custody proceedings is in contro-
versy. Many, like Westman (47), Benedek (48), and
McDermott and associates (49), have called tor the
liberalization of laws and the increased involvement of
trained mental heaith professionals in custody deci-
sions. Derdeyn (50) and Gardner (51) decried the
involvement of mental health professionals in an ad-
versarial position. Benedek and Benedek (52) strongly
disagreed with this view and urged mental health
experts to take an active part in working with attor-
neys to influence custodial decisions. Bernstein (53)
sees the lawyer and mental health counselor as an
interdisciplinary team. The literature provides little
unanimity of opinion in suggesting what role the
mental health field should take regarding child custody
and parental visitations.

the good nurturing mother that arc later superseded
and are at times defended against by identification
with g _more or less nurturing father
In summary, ateview of the literature of the last 1§
years suggests a number of conclusions. Fathers play
an extremely important rote in the development of
their children. Children deprived of their fathers due to
parental divorce may sufter seriously from a wide
range of psychopathology. Divorced fathers likewise
often suffer from the loss of their children and, &ﬁ
their children, do better W qmmwh “‘é €
ontact

is greater continuity of ¢
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With rare exception (62, 17) the literature on the

treatment of problems associated with divorce has
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been written from the perspective of the whole family.

There is general agreement among these authors that
although divorce creates a new family structure, there
is still a rcorganized family that must function for
years to come. The focus of this literature has been on
helping couples separate with the least possible further
emotional damage. Specific attention has been paid to
minimizing the trauma done to children by lengthy
legal battles and by protracted hostility between the
parents.

Fisher (63), Havnes (64). and Suarez and associates
(65) outlined a viable strategy for divorce mediation in
consultation with attorneys. In a serics of informative
articles Kressel and associates (66, 67) reviewed the
technical problems encountered in conducting divorce
therapy. They emphasized the role of countertranster-
ence and the nature of the couple’s emotional bond to
cach other. Coogler (68-70) has extensively reported
on the successtul development of court-related di-
vorce mediation and family conciliation units. Central
to this conciliation process is the strong direct stance
the mediator takes agatnst the couple’s

,ﬁndlmrcmmln{ltlnnq rage._or blame. XA basic as-
“sumption of such mediation is that dissolution of a

~" marriage necessitates a rearrangement or restructure

of family life so that both parents can have a meaning-
ful relayjonship with their children (71)
) ’ et this form of
intervention. arguing that no therapist should sce a
couple for the expressed purpose of facilitating a
divorce lest they unwittingly help destroy a potentially
vital marriage. They feel certain that if only one
member of a divorcing couple is seen in therapy, this
too will potentiate divorce or prevent reconciliation.

Although one would do well to keep these points in
mind, lest the possibility of reconciliation be missed, it
is clear that millions of American couples are divorc-
ing and psychiatrists are being called on to reduce the
trauma experienced during marital separation. Most of
the literature on family therapy argues that the earlier
and more effectively the therapist enters the process,
the greater will be the chance offoresmllmg prolonged
and severe conflict,

Leader (73). Sheffner and Suarez (74), Goldman and
Coanc (75). and Weisfeld and Laser (76) have all
recommended the inclusion of the father for successful
family trcatment of divorce-related pathology during
the postdivorce period. Thus. within the family thera-
py litcrature, there is an awareness of the problems
associated with divorce and the development of treat-
ment strategies that directly address and involve the
father.

Recently. Friedman (17) reported on his treatment

of two fathers who underwent divogce during their
analyu_cally oricnted therapy. Fle reported that
The mai of their relationship to their children

was a posmve developmental experience for both the
children and the fathers. My own clinical experience

— ~
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with fathers coming for treatment in the midst of the
divorce process suggests that although there are nu-
merous and complex forces in each individual patient.
the primary salutary focus of crisis work has been the
supportive maintenance (sometimes against great ex-
ternal odds) of the father-child relationship. My expe-

ion (18).{This crisis is most severe tor the fathers of

t .
/y—oﬁﬁg'e:TZh-ildren.
o 1his point, though, the weight of the psychiatric

rience alsg parallels Wallerstein and K%

literature has strongly supported the view that treat-
ment of the entire divorcing family unit should be
regarded as the central therapeutic modality when
divorce or divorce-related problems are major issues
for a patient. Treatment of the father alonc seems best
considered when couple therapy is no longer possible.

DISCUSSION

Much work still needs to be done to elucidate the
experience of fathers when they undergo divorce.
Interest in the life of the divorcing father seems
articularly critical at a time when increasingly large
umbers of involved parents are living through the
Stress of divorce and attempting to adjust to new tforms
of family life and child care arrangements.

It should be no surprise that the divorcing father is
the family member least considered in the psychiatric
literature on divorce. To some extent this trend paral-
lels what until recently seemed to be the short shrift
generally given to fathers. This tendency is fostered by
the typical father’s unavailability for easy study by
mental health researchers (few researchers have spent
as much time at night and on weekends with fathers
and their children as they have during the day with
mothers and the same children) as well as by the
literature’s ever-expanding focus on the child’s earli-
est developmental phases.

Such theoretical, methodological. and practical
problems confronting mental health professionals rein-
cjﬁ still prevailing archaic stereotypical view o
fathers as generally being removed and uninterested in
child rearing both during marriage and after divorce.
Although this view of the unintcrested father is un-
doubtedly true for some men (and, of course. for some
{women too), the recent studies noted above make it
,clcar that for many fathers this is not the case. For

{them marital separation, in large part. creates a child-

\centered crisis in which the threat of losing or curtail-
jing the relationship with their children is the source of
’scvere anxicty. It all too frequently results in panic or
depressive states. g
There appears to be an increasing confluence of
thought within the literature suggesting that thosc
fathers who maintain regular prolonged contact with

EXHIBIT NO

their children do best in the postdivorce period
paralleled by evidence thanfﬁ!&ﬁﬁd&ﬂl&&ﬂh&mﬁa
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tend to make the best postdivorce adjustment. There is
also mounting clinical evidence that treatment of the
father which focuses on helping him maintain his
relationship to his children will have the most salutary

effect on all members of the family. This may be so

even in those situations where mothers are initially
opposed to_the continuance of the tather-child rek
ionship. -

A review of the current literature thus has broad
implications for mental health professionals who treat
divorcing fathers. The strong conscnsus that central to
the father’s recovery is the maintenance of his paternal
role behooves the therapist to identify and help resolve
intrapsychic and interpersonal conflicts which inter-
fere with such an end. In a forthcoming paper 1 will
discuss these conflicts and their technical management
in greater detail.

Crisis work with divorcing fathers is not a substitute
for more explorative therapy that can evolve, if re-
quired, after the crisis has ebbed. A review of the
current psychiatric literature strongly suggests that
such work is best done by professionals who are 1)
comfortable being engaged in active crisis interven-
tion; 2) aware of the social, political, and legal issues
facing divorcing fathers; 3) able to move flexibly
between treatment of the individual, the couple, and
the whole family; and 4) aware of the value to the
entire family system of having both parents as actively
engaged as possible with their children.
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BY BENJAMIN SPOCK,M.D.

In the United States, one third of all
marriages now end in divorce. This con-
cerns me. What concerns me even more
is that with this rise in the divorce rate,
1 million more children each vear are
confronted with the breakup of their

‘families and there are already 6 mil-

lion single-parent families with minor
children.

Though in the long run divorce may be
the best solution for an unhappy mar-
riage, close observers agree that with
single-parent custody awarded to the
mother in 90 per cent of the cases, there
is misery for all concerned—children, fa-
thers and mothers—at least for a couple
of years.

This article, then, is about the relative-
ly new and still-rare practice of awarding
custody of children jointly to both par-
ents. It is also a review of a book, The
Disposable Parent, by Mel Roman and
William Haddad, that advocates joint
custody.

Roman is a family therapist and pro-
fessor at Albert Einstein College of
Medicine in New York. Haddad, a di-
vorced father of three, is a journalist
and business executive.

It was surprising to me to learn from
the book that prior to the 20th century,
custody customarily was awarded to fa-
thers. Yet the laws of nearly all states,
then and now, declare that there shall be
no prejudice in favor of mother or fa-
ther in granting custody, that the de-
termining factor should be the ‘“best
interests of the child.” In other words,
the strong bias of judges, first toward
fathers and later toward mothers, has
been based on psychological and socio-
logical influences, not on the law.

The description by the authors (and by
other observers they cite) of the strains
imposed on children and their parents
by singlecustody rulings corresponds
with the picture presented by psychi-
atric social workers Ruth Atkin and
Estelle Rubin in their book Part-Time
Father, which I reviewed a couple of
years ago. It also corresponds with my
observations in the course of my pro-
fessional life. So what follows is a
composite description.

Children, at least prior to adolescence,
almost universally implore their parents
not to divorce, and afterward keep plead-
ing with them to get together again.
They show, in a wide variety of symp-
toms as well as in words, that they bad-
ly miss the parent who has moved out.

In their book, Roman and Haddad re-
fer to the “California Study,” headed by
social worker Judith Wallerstein and
psychologist Joan Kelly. (Redbook re-

ported on this study in September, 1976,
and published a Young Father's Story
dealing with joint custody in June, 1978.)
The California Study involved 60 fam-
ilies with 131 children among them, all
of whom were studied immediately after
and a vear after divorce. (The findings
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JOINT CUSTODY

AND THE
FATHER’S ROLE

shouldn’t be considered necessarily true
of all children of divorce, since the num-
bers in each age group were small.)
Children two to four years old showed
considerable regression right after the
divorce in toilet training, whmmg, cry-
ing, irritability, tantrums, sleep prob-
lems and aggression. In their {antasies
they expressed fear of abandonment.
The distress of half of these children was
worse after a vear, particularly if the
parents were still locked in conflict.

The five- and six-year-olds showed anx-
iety and aggressiveness. A year later
a third of them were showing even great-
er strain. Relations with their fathers
usually were improved, but relations
with mothers often were worse.

The seven- and eight-year-olds showed
the most sorrow and seemed to have the
fewest ways of dealing with it; they did
not reject one parent but wanted to hold
on to both. They expressed longing for
more time with their fathers. After a
year, halt had improved.

The nine- and ten-vear-olds seemed
understand the realities and had f:wﬂ

]

",

irrational fears, but they had physical
aches and pains. Under the surface they
showed feelings of loss and rejection.
They tended to feel anger at one parent,
and to end up siding with their mothers
against their fathers, who had left. After
a year half of these children felt better,
though their hostility toward their fath-
ers lingered. The other half were more
troubled and depressed than they had
been before.

Divorce was very painful to adolescent
children too, but after a year they no
longer felt they had to take sides and
could proceed with their own affairs.

At _all ages, “the frequency of father
¢ontact with the child was associated
“with_more-positive_mother-hild_inter-
actions, and_with _in-general._a more
positive_adjustment of the child.” The
¢fectiveness of the mother with the
child depended on various supportive re-
lationships, but “none was as salient as
a positive, mutually supportive relation-
ship of the divorced couple and con-
tinued involvement of the father with

\ the child.”

Roman and Haddad also discuss what
they call the “Virginia Study.” This
study was directed by psychologists C.
Mavis Hetherington, Martha Cox and
Roger Cox; it involved 48 divorced fami-
lies, with 48 intact families for compari-
son. It focused on parents, children and
on parent-child relations. Among its
conclusions: Young children of divorce
tended to be more aggressive, to whine,
weep and have tantrums. Parents had
more trouble controlling them. The ten-

! SRl AN
sion was greatest between mothers gnd
SO The fathers’ departire was more

'Em)u\matlc for children of preschoal age.
Girls took 1t easier at this age than boys.
a olescent girls the fathers’ de-

Parfure_seamed Tore harmatal in_the |
sense that they had difficulty establish-

ing good relationships with b

ﬂm-vmm&,’sﬁd that
the problems between parents and chil-
dren were still tough a year after di-
vorce, but that they had improved after

two years. lifo

&s-in—the California Study,
‘the children who fared best were those

ing relationships with father as well as
mMoTHeT.

rec esearch Conference on Con.
sequences of Divorce on Children, at the
National Institute of Mental Health in

gfi(hcsda, Marvland, came_to_the-same

conclusion: Co ningiul ¢
ta . the noncustodial parent was 2
crucial factor In the child's post-divorce
adjustment.

Tadiustment. T
~—heTmomusiodial father is, to a large

extent, divorced from his children as
well as from his wife. In many cases he
is permitted to see his chxldrgn only one

or two day W m any cases,
F_ ‘}JA“ He rqav not be
lowed tofkeep them over . Some-
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Conutinued from page 77

times he mav merely visit them in the
mother’s home, not take them out.

The interviews with fathers in the
Virginia Studv madc vivid how miser-
able they themselves were; they felt re-
jected, depressed and homcless. Some
reported that they'd even lost some of
their sense of identitv, They empha-
sized how painful it was to visit with
their children because of the infrequency
of those visits, and the resulting sense
of a growing distance between them-
selves and their children.

Divorced fathers arc dcpressed, I
know, -because their children tend no
longer to turn to them with questions,
requests and confidences. They fecl
keenly the deprivation of their former
right and obligation to share in the usual
parental decisions affecting their chil-
dren—allowances, duties, privileges.

Some fathers complain that they are
being deliberately humiliated by their
ex-wives, who, they fcel, take a mcan
satisfaction in being arbitrary and over-
bearing in respect to the conditions they
lay down for visiting. Often they forbid
visits unless alimonv is paid up.

As for the mothers, the Virginia Study
shows that most arc unhappy for at least
the first two years after divorce. They
feel anxious and angrv and helpless.
Some complain of feeling unattractive.
Two thirds of them have to go out to
work (compared to half of nondivorced
mothers); and still they have to deal
with a reduction in their standard of
living. (It is caiculated ihai it costs 25
per cent more for the same number of
people to maint2in two residences.)

On coming home from the job they
have the housework to do, without the
help or companionship of another adult,
The children’s needs, demands, disputes
and diflicuit behavior have to be coped
with. And in most cases the children are
distinctly less co-operative and more an-
tagonistic than previously.

Most divorced mothers find their social
life painfuily restricted—by their jobs, by
the need (o be with their children, by the
fact that their old friends are couples
who think of entertaining in terms of
inviting other couples, not single people,
and by the meager opportunitics, usual-
v, to make new social contacts.

As Roman and Haddad say, divorced
mothers are overburdened and fathers

* are underburdened.

Eo summarize at this point: The fa-

ther’s continuced clgsencss to his children
‘is\ofvﬁmmror?ﬁc to the vourg-
sters and 10 (kRoir adiustmeant. His co-
ehiralivenuess wit it has been
shown to be important to her sense of
adequacy in dealing with the children
and to her soed relationshin with them.
Nevertheicss mest divorce judements

finit sharply (he Tanwers contasrvith
hiv_ox-wite apnd childeen. 5 _fmakes
him teel unneeded, unwanted and un-
comtarioble and ey causc hum 1o de-

crease his visitipg as the months and

veals 2o DYL s o tragic vicious G

INDIVIDUAL PAREKT

IN SOLE CUSTODY SITUATIONS

PROBLEMS FOR THE

d habit systems

ivities an

Loss of familiar acti

i.

Loss and separation anxiety,

2.

3. Role loss, particularly among non-custodial parents.

Decline in ability to parent.

4.

5. Physical symptoms related to separation and loss of parental role.

tability.

ins

itial changes, rootlessness.
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Coniinued from page 79

Roman_3; _pessimistic

about how soon joi

wyers habitually encouraze divorcing
coupley TOTakc AAVLTIary nositions. §
the whole of socicty, despite the progress
made by the Women's Movement, is stifl
saturated with senist prejudices, so that
cven independent-minded  miothers are
apt to feel slightIv guilty 1o o’k for less
than full custody and lathers are mhib-
ited about admitting that chitd care
should be as important as their jobs.
The authors emiphasize the great im-
portance of expert counseling and medi-
ation services to parents betore, during
and after divoree, and state that such
hetp should be free or with [ees based
on a sliding scale, depending on the
fanulv’s incomwee.

iks for myv own opimion. I've aalwans

felt and written that s vitally rmpor-
tant for the dinvorced father to see his
children often and without missing ap-
pointments, this tor the benchit oi the
chndren and (o mamiam Ius sense ot
closeness and rosponsibitieyv, He oueht to
s them s Bis home, whare they should
Lave beds and sonte of thaen tovs, books
wird clothes so that e can be spent
a0 Thome” atmosphere and the Tarthae
doucsit hanve to be aivwans takime them
eiving then

O oACuSons and EECTIEN

8C semnas,

camaAT e ;oL CoEfE T

Yve stressed that it is crucial for the
moiher to treat and spcak of her on-
husband with respect for the benefit of
the children, even if she despises him in
some wavs, since the children consider
themselves hall made of him and will
think dess well oi themachves i they wie
pensuaded that he's a scoundrel.

I had alwavs assumed the law spei-
licd that children were (o be awardaed to
their mother undess she was patenth
unhi. Now that | Kknow better, P'm
strongiy i favor ot joint costody for al!
parents who think they can suimmon the
co-operation required. [twill allow chii-
dren 1o feel that they still have their ta
ther, becatse they will connmue 1o ine
with him much of the thne and because
they know that he s still helpme 1o
make the decistons, The tather will cone
tinme Ly leel close 1o his children, thin
he is paracipating in their lives and s
still partiv vesponsible jor their wettanre.
And though joint custody nun contraont
ihe mother with rustranioe compro-
mines aboathe Children's hives, i should
COtNPCASGIC DCE 11 oSt cases by vy
her free v and reliet Trom ihe uncasi-
ness of fecime tesponsible tor ol prohe
femis and ai! docisions,
rheory the ohiechions sony

1gise o chiidien h\.u_'
Shoo hiomes Buat ceriaae
ot onby frosss

Toan see i

profosstons’s
spdre Limes e

by now we o e evidencee,

ocustody ) but adso trom ol
which both parents wen h

et cindldren spend a! day

vases ol o
the fannhies o

aned

Wi he children spending souow

a dav-care center or in the home of a
care-giver, that children can make a good
adjustmenti to two homes when the olans
are made with care and with scnsitivisy
to their necds.

I acree about the value of having the
children five Wi e IoT ey 100 o

ha\l a lh,ld ol the time. Buy when thes
is 1ot ={or exampic, when 1he
ather feels lu must live in another (!H
—tt would » L _advantace 1o

childven and the {athe FSTINY
mother, to have jeint custudy anvivay.,

avc elren

e T3
tions with ivim, it pussible. In this wav
the children will not tecl they are cut off
from therr tather, and the father wiil re-
tam his sense of velationship to his chil-
dren as well as Bis sense of resoonsibiliny
tor them, LHGT FND

Bewranun Spock
MDD, ivaconirniburiong
cditor af Redbairk end
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EARCH
former spouses can be

nustic post-givorce jeiaticnsnip oe-
_ihatis m;a conclusion reachea
Sue Kiavins Simrna, D.S. W
reh with 44 divorced and/or
iegal joint cusiody. {See

on study organization.)
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STUDY CROARIZATION

o

r conciusions on reszarch exploring
ces of 44 civorced and remarried

ustody. AH ol ‘we fathers hao at
g of 16. The ‘athers filied out a
P\&cd abou the frequency of

Simring bases h

experien

with lzqal joint ¢
vesticnnaire and were interv

erceived infiuence on their chid's growth and develop-
Three fathering mezsures were derived from the
vestionnaire. Tha father’'s perception of the relationship
ith’the moiher (coparenting relationship} was coirslaled
Vith the fathsning meesures 1o ceiermine if the amount of
iieraClion Deiween COparents 2nG ine amount of suppon
C"lthx in thewr reizlionship was agsociatec with high or
; scores on the izinening mvasures

_

eir chiidren’s growth and development.

During the
w2s noingication of pesi-divorce conditions. Many of

nogs 44 iotmarc

A
’lrnall"eu

zcive and involved relz

with their cmiarer Anc tmc posmve re clmsmp continued even when a
reponied inal iney were satisfied with {he time they spent with their chiidren. They felt influential

iather remarried. 7he

course of her research, Simring found *nal previous involvement in caretaking for one’s child
inese 44

fathers had previously maintained very tradi-

tionai roies: none nad ever been the primary administrator in their home. However, ali were abie to create a
“'Their amount of inveivement or influence with their

satistaciory home for iheir children aiter the divorce.
chiidren was truly impressive.””’
fainer’s post-gvorce involvemsant

‘Joint custody iathers in nonsupportive

DOVl In joint custody 4ic noi give the mother a
nim to fun

Aimest unanimously,
responsibility for their chilg

{4

nd as a g

thai power 10 control tng father's access 1o the child.

iathers advocated joint custoay 2s & me
yaraniee inai thay wouid not_be dis;
ners cesired that their chiidren live with them at

‘..:s mvo[vemowt is exiremely important. Previous research has linked a
nis children with their physical and psycholcgicat well-being.

relationships with their former wives were not unoerminea

in their abliity to be wiln their children, as fathers without custody have traditionally been. Their equal
a iegal advantage. and thereby prevented her from Lsino
The security of the father’s legal position aliowed
ction as a father somewhat independently of how good the co-parental relationship was.

curing equal lzgal rights and
ssed from their chi
least half the time Jwhen

ans of se

/e Altnouandfost of ine fal]
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A IS was noi possidble, their legal siatus contriouied 10 tne father's confidence in his
ence. anc ireedom from the {ear of being displaced. heiped them sustain their commiXtaTiagheir thiid. "
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A kit of our materials (Mismatch, Wage Assignment: booklet
of 23 amendment proposals, and testimony for the Senate Financ
Committee) was delivered to the Washington Post Co, which ‘

publishes Newsweek, on the morning of Tuesday, Jan 24th.
i

James A. Cook

- - . . ) ~e .l -
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he calendar measures a cumm kind of

long time ago.
ﬂ]e nn

having children.

interfere too much with
And it has turned divorced fathers int

nkers. Absentee bankcrs.‘,—__)

S

RNARD GOLBBERG

unhappy Amenran minonty, 1984 came a

lorlly 1s divorced fﬁlth;rs \th
children. And {o: them, the American judi-
cial systemisan Orwelliznnightinare intent
on proving that *“Mother knows best”” and
that being a father doesn’t necessarnily mean

The svstem has made fathers visitors in
their children’s hives: visitors who can pick
their sons and daughters up for a few hours
every now and then-—so Jong as it doesn’t
NMom's new life.

er seemed to care about it before. What
“hest interest of the child™ is served when
courts routinely allow mothers to pick up
and move hundreds or even thousands of
miles away, leaving fathers desperate, try-
ing to figure out how to raise money and get
time off from work to see their kids more
than once or twice a year?

Custody: What “best interest of the child”
has been served by a system that, until re-
cently, virtually always gave custody of chil./
dren to mothers2ASDons Freeq, a lawyer
; ationally recognized expert on divorce
law and custody, has said: *“You would al-
most have to prove that she was in bed with
her lover and thaj the children had to serve
them beer inbed( 1t hasbeensex discriming

And now, another slap. Another piece of
official sbuse. A number of politicians in
Washington have suddenly discovered the
doctrine called *“‘the best interest of the
child” and they plan to implement it with a
federal law that would curnishee the wages
of divorced fathers who don’t pay their

child support on time. -
e e vach and
every month and who love our children
would applaud the legislation. No one 1
know defends deadbeat fathers who don’t
care about their kids or even if they're fed
and clothed properly
But what is so infunating is that the
Washington politicians who spcak SO pas-
sionately about the child’s best interest nev-

s

tion against men in the most blatant way. 2 interest. It is 1984, after all, and that means
7 —<an Shapiro of the Organizaudn Jor they, elections. And that means “the women’s

Enforcement of Child Suppon recentlv
stated, “The reason that over 90 percent of
children living in single-parent homes are
living with their mothers is that most fa-
thers do not want primary custody.” That
kind of thinking may make a lot of divorced
mothers feel righteous and comfortable but
. could it be that many men see the system so
; stacked against them that they don’t even
Pry? Could it be that many

much for their children to put them through
dy fight2JBecause many div
fathers sce this as sex discrimination, one
might also ask if few women went to medi-
cal, law or business school over the vears
hecause women did not Mwant”
doctors, lawyers and businesswomen or be-
cause an institutionally biased society,
thaught “cirls don’t do those things”?
‘Best Inferest: What 1s SO rr1taiing about
the current debate 1s that politicians who
never said anything about how the system
rked against fathers and didn’t Jook out

r ““the best interest of the child,”

men can’t afford /
the financial costs of a legal battle for cust
wdy?/Could 1t be that many 1 T€ 100

to become

either,
are now so concerned. My guess is that it
1sn’t the child’s best interest that is sudden-
ly so important to them but their own best

wage-garnisheeing law apply only ip states »

with joint-custody lawsi 1hicre were only 31
atjastT Congresstomuster
the courage L0 seriously consider one law
that would ensure both fair child-support
ayments and fair visitation rights.
S a new faurer. out there and
many judges and mambers of Congress
barely aware of itfModern society tells the
“new father” to be in the delivery room
when the childis born, todiaper the child, to
feed the child, to care in every way for the
child. Then, when things go sour in the
marriage, presto! The “new father” is ex-
pccied toinstantly and dutifully become the
*“old father” he never was. Just pay the billg,
11l handle the rest.
For too long WOTIEIT In our society have
been discriminated against fo; no other rea-
son than because they are women. Fair-
minded people have to be against that kind
of bigotry. How, then, can fair-minded peo-
pleignore, condone or promote discrimina-
tion against divorced fathers —100 percent
of\\'hom are mcn——-and make believeitisn’t
A

livesin {i W.N@pgogzﬂ .e’.g

seyen-'\fgsﬁ d 50, )

vote,’ > whichin this day and agea poht1c1an
ignores at his or her own penl ‘

A lot of men, if the statistics we read are

“Jcorrect, do, in fact, welsh on their kids. Buta

Jot of divorced mothers welsh, too. A lot of

them, as the custodial parent, deny visita-
tion rights, leave town for parts unknown
come Father's Day, subtle things like that.

K BB

Let’s have one law
that would ensure:
fair child- support

‘payments and fair
visitation rights.

.o

It shouldn’t be difficult to understand
how an otherwise decent man might be
overcome by pain and {rustration. The sys-
tern might convince him that he is, after all,
a father without children and at some point
he just might give up. And stop paying.

If child support is a national problem
deserving of a federal remedy, then Jet's go
all the way. Let’s have the proposed federal

——
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Ev E)r SUmos Li{)i] é& r feag' ne a’s iha reascng why.

:;aptlng.& shifting the Iitigation burden zway from tha cooperative pare:

_"childrens’ advantage.

EEWARE | :

E' Seware of an attempt to convert &n altruistic stimulus to seek Jjoint:
custody into preparations for an acrimoniocus and litigiously-expensive
(lucrative) battle for sole custody through reordering the priority of
joint physical custody into merely an option.

]RE MEMBER'

i

¢ R .. - . - - .

- Merely an 'option' for joint custody triggers a different set of reactic
intuitions and intentions. % :

- Ranking joint custody as co-egual with sole custody converts an admireb!

gcal into anguwsh apprehen-ion and a defensive resort to self-
protection.
-t : .
Permitting joint legal cus;ody to be substituted in place of joint
physical custody deprives a child of equitzble physical contact with
; both parents and burdens the vanguished parent with legal obligations
- but no equitable physical access to ameliorate these legal problems. 5

The reasonsfor prasumpthn1 & preferencs for]oxntcustody.

ac—

E'pli:falha of the spectre olelaaHon. -

PR S —_

- % The quory behind’ naklng Jéint’ p‘y sical custody a presumption (when both
(when one parent reguests it):

- ~—

Heretofore, a knowledge by parents heading into trial- that a court can, «
has, or will, decree sole custody requires that both parents prepare t«
fight each other; it requires they think negatively, it regquires that
_neziooth defend and attack...a gladiator fight by formerly loving _snc

% for the sadistic amusement and financial income oI every courtroom

- participant whose employment and income rely on family court bSattles.
(Adversary litigation in family/domestic cases vuvsually elicits shame

. anger, damaged pride and permanent memo Iry-—-scars. Although adversa

- litigation may have some merit in other civil and criminal cases as

mechanism for eliciting 'truth', family law cases have less bearing
on 'truth' than with expectations, hopes, moral judgments, znd _g pers

i /—sﬂrity in family relations. “\x\\t\“

New, 1f joint physical custody is known to be a firm Eﬁgﬁ@t
court as a first preference and a first presumptigfh gg
forgiving, and cooperative parent prcoposing jolnt‘gwﬁi i
required to assassinate the other parent.
e o [H /)

@uwy,
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Divarsior, Subvaerston Jan. 13, 1982 =

B | |2

Court dscroes In reesnonsa to

"

¥

(' petitions & requaests for joint custody

Four major techniques of diversion away-from and denial of
joint custody are being practiced by California courts to
deny children and a cooperative joint custody-seeking parent
of the advantages of joint custody.

Other methods, than those cited below, are also being usead.

H

)]

These are the primary court methods we have encountered.

The fourth is the latest technigue, has been occurring recently
in wicdely separated locations of the state and is one of the
most demoralizing and crushing of the techniques.

A, T
U o CouaHn

e

. Decreeing only Joint Legal Custody

ing one of the more obscure phrases of the joint custody

.

U
st (Sec 2. Sac 4600.5 (c) "..mayv award joint legal custody
fg' without awarding joint physical custody") courtx have been
( denving and thwarting egquifable "close and continuing" phvsical
1 1 .
-

'contact" hetween child and parent by merely decreeing joint
legal custody and contending such a decree satisfies the reguire-
ments of the law.

Joint legal custody was originally conceived for

parents wherein one parent desirous of joint custody

may have a far distant occupation and obligation, such
as overseas service, and can not be present for frequent
physical contact. Nevertheless the courts have been
decreeing merely joint legal custody when the divorced
parents are as close as the same neighborhood and
community.

Nevada placed a legislative restriction on this sham by
legislating that merely joint legal custedy can be awarded
only when both parents agree to such a limitation. Meanwhile
nearly every other state considering joint custody, legisla-
tively, is being careful not to provide the "legal"
diversionary option.

2. "Best--in terests" I Sm——
: .
rogating to themselves the decision of whether a parent_““_~

vetitioning for joint custody is, in their interpre tﬂﬁﬂ,

< &

acting in the "best interests" of the child, %?ﬁw
been denying joint custody on this grounds$E\® X0

HoweveT, Such—seasSors 10T Genying joint‘@Pst
be decreasing, largely because petitio& nng S



3.

4.

R

Decree the phrase; deliberately‘restrict the intent

~

Daoe 2.

. . 5 . . . ol
- ey M
Tare demonstratlng a high degree of consc1entlousness abo'L
parenting and are not, per se, obvious candidates for denla
of joint custody predlcated on "best 1nterests" it i

BT -
o Y ?‘t‘

o

Parents petitioning for 301nt custody are also maklng
obvious effort to comply with the definition of "best 8
interests" as stated by Justice Mosk in In Re Marrlage o
Carney, 24 Cal 3d 725 or 157 Cal Rep 383 :

Comeme . . P A "H'"

N T

4 Another sigfj- t thwarti
court,is/occurin t e’Bench' recpur to a determination
~ 1
\ that "there has been no fel=2 vlrciistences marrantlng a
change from sole ustody to 3 int ‘custody.

.;‘Proponents of jOlnt custody contend that there has been,
in fact, a change in the statute law, a series of
apolicable appeals cases, an on-going change in the
child's developmental age, and fregquently a change in
relationship between the child and the excluded parent
warranting a reinsurance of the child/parent relationship

joint custooy oetltlons by the i

Although In Re Marriage of Carney, cited above, is primarily
a statement of "best interests" as the author, Justice Mo

p——

T has reemphasized, the Courts divert into utilizing In Re

Marriage of Carney to claim "no change of circumstances."

%

vere fallacy in this court justification: Fearing a "no changav
yf circumstances" by the court, such an apprehension regquires at
-awoarent _Seeking 301nt custody mus fact, attack the opposit
oarent as bein , Or 1n some manner ?
nqt a fit sol& : 2t ]Olnt custody...where-

opposite parent. \"Change of circumstances" foments dissension
-and the search for such reasons rather than encourages jOlnt
custody. i '

i
3 P

[

With increasing frequency, throughout the state, we are encounter-
ing examples similar to the following: —

In the Los Angeles County area a parent seeking joint custody was
recently delighted with a decree that stated the awarding of
"joint physical & legal custody." g
The parent indicated they had to pay "dearly" for this complete
and undivided phrase, however: Abandoning all claim to a home ?
appraised at $110,000 wherein all but $10,000 had been "paid of¥.

HMrﬁ@llanlShment of the car valued at $3,700, no claim on any fux sh

ings ‘ox, antiques (the parent was permitted only their personal
clothlng),'the payment of $650 a month child support to the oppos

;4oarent ‘(children are a daughter of 11, son-4, parent's emoloyment
tAg-lS modest‘ a service. call emoloyee of the Auto Club) Lt
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-ort"mght :mp!em ntauon of Jomt CUSLOd

(fstabnshlngjolwtcustody concept atlnedlaﬂon/conclnathnwlevel‘ﬁf;

Fo]1owing quoted sections are excerpted from an item entitled "Information
Regarding Mediation : What to Expect" that is issued to divorcing parents
upon entering the judicial process and in advance of mediation, conciliation
or formal hearings. (The following items not in quotation marks are our
editorial remarks and do not appear in the Sacramento County information.)

SHARING 50% OF THE CHILD'S TIME -:

- resulted in joint custody for California, and with personal 1nterest

~‘by legislators resident in Sacramento during the session, it is

- possible that the Sacramento area is more advanced in its acceptance
-and preparat1on for Jo1nt custody than 1mp1ementors ln mére- d1stant

la‘

_ October 1, 1981 32F_ '

Sacramento County Superior Court. Office of’ Fam11y Court Services; may - ,; -
be unique among California's major jurisdictions in emphasizing the ..
policy, and the intent, rather than dev1at1ons from equal Jo1nt phys1ca1 custod

Hav1ng been geograph1ca11y closer to- the 1eg1slat1ve debates that

PRI - TR

localities.- L e T : T Tt

&

ESTABLISHING TWO HOMES AS LEGITIMATE

Joint custody can be equal sharing of time, if practical for parents and
child. Many other jurisdicttions have been reluctant to recognize this
equality and emphasize, instead, that one parent may have more -time

than the other, thereby- settIng the-stage for apprehens1on and poss1b1e
Titigation. _

"Custody or visitation arranoements range all the way from so1e.cUstody
to one parent,.:to Jo1nt custody w1th each parent shar1na 50» of the .
child's time." : a

IWOLVEMENT WITH OTHERS (INCLUDING GRANDPARENTS) ~ - ”7

"Your ch11dren w111 adJust to two funct1on1ng homes, prov1d1ng they are
not used as pawns for two ex-spouses to get even w1th each other./

Jie_
-{», 3
s

"Each child shou]d be permitted involvement with as many adu]ts as he or
she can handle.’ .

JOINT CUSTODY AS FIRST PREFERENCE

"California law requires the Court to award joint custody of children °

as a first preference. The California Legislature has delcared, "It is %s
public policy of this state to assure minor children of frequent and

continuing contact with both parents after the parents have separated

or dissolved their marriage, and in order to effect such policy, it is Eg'
necessary to encourage parents to share the rights and responsibilities ~13

of child rearing." ' SENATE JUDICIARY | COMMITTEE

A

s D.ATE' -f
“ant NOw er 15 A4 S’B I

EXHIBIT NO.




3 S e TN T
.. COURT COUNSELOR.EXPLAINS JOINTN\CUSTODY
- . / :
, ...the Fam11y Court Counseior w111 exp1a1n to you
v 301nt ‘or "shared" custody L i f_jji‘
ek ,.E:j St

"In order for us to offer maximum assistance
he request you prepare a JOlnt custody p1an/

L

r e S N . "' e

PARENTS WRITTEN' RESPONSE: “DETERMINING' COOPERATION, ESTABLISHf&G'“REAsoNS" IF- -
NOT_FAVORING JOINT CUSTODY. . . — :

B
¥

"4 Do you favor Jo1nt or shared custody7 If not what are your reasons7

S
Be spec1f1c. o

e ———————
1

i
atr v o 4 '*‘ %‘;?'JV R CR b T RPN B TS I I ,
THE |7 10606 Wilkins Averue A Nerproft Associohon concemed wih - o
i Los Angeles, Colifornia 90024 the joint custody of children ond reiated ssuao!dwcrce. ; -
JO[NT 3 213) 475-5352 . inclucting research, information disseminohon T & S
CUSTODY }: 50 ) AcCook ord legol ond counseling proctices. S FYIHTM F sy E
ASSOCIATION President -




g ¥
awarded in the discretion of the court in other cases."” / / %L
Sec 2. Sec 4600.5 (b) ("Other cases" means cases other than bo™
parents agreeing to joint custody in advance -or during court hear

'PHYSICAL' IS Phy51cal sharing as befits the circumstances of the parentrc .
TEGRAL TO the aim. Joint custody that is less than ]Olnt physical cu¥
INT CUSTODY~ 1is open to serious question and may be a 'cause of action.'

S "..."joint custody" means an order awarding custody of the minor

/ child...to both parents and providing that physical custody is
shared by the parents in such a way as to assure the child...of
£frequent and continuing contact..." Sec 2, Sec 4600.5 (c)

JOINT LEGAL : For a parent unavailable for joint physical custody (by reason }i
AVALARLE ; of overseas service, for instance) joint legal custody is availd#l
; However, you must be cautioned against having merely joint legal
j custody imposed unwjllingly and sole physical custody awarded t
the other parent. (In Re Marriage of Neal, CA lst, 1 Civ 4410
7?' May 9, 1979: "We aceerdingly conclude that the overlapoina 'joint
q3§;gd¥_‘§g§ture of the award constitutes an abuse Of discretio
i

X ..the award hysical custody' to appellant . glves her £
Y/ 'custod which is real...the overlapping feacure Of jOihc custod
[\in_both parties, are epnemeral and essentially meaningless. ")

{

{
i

. ...such order may award joint legal custody without awardin
\ joint physical custody." Sec 2. Sec 4600.5 (c)

MODIFICATION - Previous cus-ndy orders may be mocdified to joint custody, ™ %
including out-ciI-state ordess if they comply with limitations
of the Uniform Child Custody Jurisdiction Act.

sl

(: "Any order for...custody...may...be modified at any time to an
order 2; joint custody..." Sec 2. Sec 4600.5 (&)

COURT MUST STATE "As an aid to efficient pror*e551ng of an appeals case to %
REASONS IF IT DOES a higher court_//71f necessary and a ppllcant for joint
NOT AWARD JOINT 7] custody so de51res ...th tatute .r tedly guires th
CUSTODY 5 court,to state Ats redsons’ for not a;Zntlnq/g;fnt custod

f e contexé of 4 poli€y endorsipg fréauent and -cpntinu-
ihgfzgﬂgact)/lgl___ijmL parents dglee} if f2) one paren
petltlons‘fbr jOlnt Cu;tody, (3) modifj Cgtlon joint ustod

is requested, and i Odlflcat away f join custodv is
requested and one parent objects.

Repeating phrase: "The court shall state in its decisign the
reasons for denial of an award of joint custody." In A1) Sec 2,
Sec 4600.5 (a); (2) Sec 2, Sec 4600.5 (b); (3) Sec 2/ Sec 4600. 5%




Jan. <3, ‘el

! BRIEF ;

Kay oloments of JoInt chlid cuetodyih California.
u .

- Brevity, however, is no substitute for serious study of the topic.
Use this as a guide, but not a substitute, for examination of the statute
in its entirety, learning the legislative history of each issue, examining
@ the analy tical elaborations that explain the -consequences of each issue,
and scrutinize current experiences with court implementation.

Following are the significant issues of the statute. : .'(t.

- ICY Requlrlng governmentally—emoloyed ‘tax-paid, fee-paid public servar
to encourage jointicustody. If such employees are not encouraglng
joint custody, thls mlgnt contrlbute to a 'cause of action.'

I - . -

- .
"...it is the publlc policy of this state to assure minor children
of frequent and continuing contact with both parents...and to

- _ encourage parents to share..." Sec l Sec 4600-2 -

“IORITIES 1In the ranklng of choices the law llStS “...to both parents
jointly....to either parent....If to neither parent, to the
person or persons in whose home the child has been living..."
Sec 1, Sec 4600, & in subparagraphs (b) (2).

¥

« ) PERATION Favoritism to the most cooperative parent if joint custody does
not prevail and sole parent custody is reguired. .. _.. .

- "If...an award...to either parent, the court shall consider which
parent is more likely to allow the child...freguent and contln%: g
' gontact with the noncustodlal parent., Sec.1, Sec 4600

B itk TS & S .

N " - - - TOU can submit-a plan.’A plan need not ‘be lmoosed 'UpOn yOu. =z upun

A plan becomes evidence of your cooperatlveness. DT m

"The court, in its dlscretlon, may requlre the parents to submlt 2
to the court:a plan..." Sec'l Sec 4600 (b) (1). R v;h.;:'

If the court: (in its dlscretlon) refuses your plan demonstrating
cooueratlon and/or ‘imposes a plan- whlch defeats "frequent and
continuing contact"”, you may have a, cause of actlon.

3§§pMPTION Agreeing parents are assured a presumotlon of jOlnt custoay.
Agreement can occur during court hearing. =

; : Courts are thereby enabled to encourage agreenent to joint

- custody ourlng the moment ¢6f hearing.

The 'presumption' for joint custody occurred because ‘advocates of
joint custody found courts denying joint custody and insisting on
sole parent custody even when the parents agreed jointly.

-
"There shall be a presumption affecting the burden of proof, that
. joint custody is in the best interests of a minor child where the
i parents have agrced to an award of joint custody or so agree in
- open court at a hearing..." Sec 2. Sec 4600.5 (a) -
i!zggg;gggggg To encourage cooperation and acceptance (and to elicit aware-
~PRLIES  ness of an uncooperative parent) either parent can apply for joint
P ¢ustody.
o
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ne Joint Custody Association

About Joint Custody

PREPOSTERQUS - - -

Thoere Is no such thing as good naws

about chifd supgport éﬁd‘dustcdy Htigaﬂén.
Oh yas thsrao Isl!

A second and new major study* of joint custody performance
as ccmpared with sole parent is soon to be issued by

Dr. Howard Irving
Faculty, School of Social Welfare
University of Toronto, Canada

7
< Numerically large sample

200 sets of joint custody parents studied.

-

~

Child support

i

/" Less than a 6% - 7% default on child support
( payment by Jjoint custody parents, ‘

as compared with,

72% default on child support payments
in sole custody families studied.

Relitication

T
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Reportedly, the rate of relitigation by joint and sole parents

shows a similarly wide difference.

Lack of relitigation is one barometer of comparative
(f satisfaction.

e

Satisfaction

85% - 90% of the joint custody families report a
"highly satistactory" acceptance of joint custody

i
_ for themselves, and as demonstirated by the chiSENAE&J.UDmARY CONN‘V%

* A synopsis of the Irving study is being reieased SP$?¥w°-
study thereafter. The Irving study thereupon joins DAR
support of joint custody, the original analysis Oféé%
cus*tody litigation cases by Alexander. I1feld & 11




he joint custody soluticn. R

>reference for joint custocly. -
- Lce551ty of a rebut able Dresumoti n for joint custody. Ci§g7

¢k “"4//7'y or SIA ISTICS, TREND, SITUATIO]

~ A amme CURTAILMENT OF CHILD'S ACCESS To THEIR FATH{ 1
- One out of three marriages now ends in dlvorce,v o L

~ Up threefold since 1960

Among 'under 30' adults, rate has guadrupled since '60

FATHER ELIMINATION: Dangerous portent for Americans’ future
Mother-only, one-parent 'family' is fastest growing US lifestyle

-
8 million father-excluded "families" now exist
;. 45% of children born today &before reaching 18 can expect to live
only with mother if pattern continues
% Now: 33% of all US children are living only with mother or with

“mother and a step parent

; Furthermore, many have no brothers or sisters
- Fertility rate at all-time low of only 1.8 children for
each woman's completed fertility span. Down 40% in ‘wo decades.

- But, in mother-only 'families' mother isn't necessarily home

: 55% of all mothers of chiidren under 18 have *obs outside
- Up from 30% in 1960 (

(80% of wives have jobs among childless couples)

- 90% of all American families are not monogamous, male- Dreaaw1nnek,
multi-child nuclear families
i
&No-Fault divorce nationwide means initiating parent must be decreed divorce
on demand (plus opportunity of child-coveting) with no justification needed.

w I EFORE:
C} Joint custody is the logical first preference to be assumed as a
rebuttable presumption unless one parent is shown as harmful.

- . . . . .
E> Joint custody is the rational solution to preserve a child's access t
both parents and curtail the extortion bait of  "going for' sole custo
N /.’“ ’
= C> Making sole custody merely co-equal with joint custody increa;;;‘s\\\
enticement of using sole custody for litigation & extortion threats.
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" (Joint custody is) definitely the custody arrangement
of the future.

The practice of nearly always awarcding custody of children
o the mother reflects negatively con wamen who aren't
awarded custody; the public zutomatically thinks they

are unfit to care for the childran.”

2ucast 28, 1980

R Ms RXaren DeCrow

resicdent, N.O.W., 1874-77
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TESTIMONY TO MONTANA STATE SENATE, COMMITTEE ON THE
JUDICIARY, RE; SB 132, 153

1/20/85

Senators., for the Record, I am Rill Riley from Helena. I am
the second generation to experience the divorce process, as
I am the child of divorced parents and the divorced, joint
custody father of & 6 vyear old girl. I have been =&
professional social worker Ffor 1% yvears and have worked
considerably with children and families during this time.

I'd like to start by describing my experience of my parents
divorce. It happened in 19540, when I was 10 years ocld. At
that time, divorce was widely recognized as a shameful thing,
a sin by the Catholic Church, and something to bring a sort
of disgrace upon the family. My parents had no options for
the kind of process they used to get divorced and settls the
prevailing issuss like money and kids. The available sysztem
was a win—lose couwt contest where my mother had the clear
aedge on legal and physical custody, where she it was expected
that she would stay home (as she had been doing) and raise
the children, with property and money from my Dad. Before any
evidence had been heard by the court, a presumption existed
that this arrangement was in my best interest. The only
option out of this, for my Dad, was to morally discredit my
mother, which he did. My Dad got custody for a few years,
until my mother persisted in fighting for a change. Realizing
she still had the edge in the judicial system, custody was
awarded to her. The +fighting, name-calling, allegations, went
on for 1% years. During this time, their were no counseloars,
no mediators, no other options, and as they escalated their
Twar', their hatred grew. For me, and my brother and sister,
the pain was terrible and we soon found that whatever we said .
hurt one side or the other. - Two times, I was forced to chose
where the three of us would live. One of those times required
me to appe=ar in couwrt and testify whether we wanted to live
with my Mom or my Dad. Whichever one I chose, I lost. The
losing process continued long into my relationship with my
parents and still does today, +Ffor me and my siblings. In the
end, my sister and I ended up estranged from my Dad, while my
brother ended up sstranged from my Mom.

In 1982, I found myself being confronted by a seperation ang
impending divorce, with a two-and-~a-half vear old girl at
home and still in diapers. Besides the normal amount of
anger. depression, and shock T felt, I soon learned that
there was a system ready to deal with this issue that was
identical to the one that had involved my parents. I also
learned, as had my father, that when it came +to custody
issues, the assumptions were still there. The expectation of
the courts, and the counselors, was that my ex-wife is the
person gualified to raise my child., and that since I must

SENATE JUDICIARY COMMITTEE

EXHIBIT NO.__=X —
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make more monev. ! should provide financial support for that.
While attitudes on visitation had become liberalized. and
there seemed to be an prevailing attitude that I could see
my child, the system was still set up so that only one parent
was in charge, the other parent having to fight for any share
af the decision-making in the development and raising of her.
At least adultery had been thrown out at this point, as a
means of substantiating "immorality", but the judicial system
was still making a judgement on which parent could serve the
best intersets of the child., While the concept of joint
custody was being discussed at this time, it was a relative
kind of custody. That is, I was presented with the
possibility of having alot of decision—-making authority., some
phvsical custody {(but less than my ex-wife) and even though
nur salaries were egual, child support. Even though we had
raached the point where an out-—-oft-court agreement WaE
wrritten, it was much less than equal in 1its® division.
Exhausted and with no hope of anything better for my daughter
and I, I signed. I'd like to tell the committee that I don't
pay any child support, and now have my dauwghter on an egual
basis with my ex-wife. The only reason for the lack of a
child support order iz because she didn’™t demand it. EBoth of
my  lawvers were willing to go along with it but certainly
thought it odd. As the vears go by, I"ve come to appreciate
her for that more and more. The only reason that I have my
daughter as much as I do is because we have reached an
suitable arrangement between uws. This is not to say that we
have become friends. We haven’®t. We don’t communicate well on
anything except issues about our child, and have as little
other contact as possible. My daughter, from all indications,
is a happy. thriving child.

There are several points to be made out of these scenarios.
in both instances, the process available to the divorcing
parties facilitated a fight between the parents over their

child. Their was mno option but to prove that the child would .

be better off with one or the other. When I went to the
custody counselor for mediation as a cowt diversion
strategy, the model she used was like a typical labor
negotiation model. In other words, the counselor took a look
at what I wanted, what my ex—wife wanted, and we ended up
with a result that was somewhere in the middle. The problem
was that I wanted equity in raising my daughter, while she
wanted everything for her and nothing for me. In retrospect,
if I had come into the process being unreasonable, at least
as unreasonable as she, 1 would have ended up eractlyv where I
wanted. The sole custoady perspective sncourages a fight and
rewards unreasonable and emotionally punitive behavior on the
pmart of the parents.

Zenators, vou have been presented with some statistics and
some research on this issue todav. Behind those numbers, the
message is clear. The family is changing. We are experiencing
changes in the roles of women in Montana. And while thoze
changes have proven emotionally difficult for

EXHIBIT NO =

3

men__ on _ some
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levels, we now see how beneficial it iz to our state to have
assertive and competent women contributing in new wavs. The
role of children is changing. A child used to speak when
spoken to, used to alwaves defer to any adult. Now we tasch
our  children in  school to learn to judge the behavior of
adults. Even the adults closest to them. We tell them when
they are being abused and how to protect themselves againest
gven their parents. We must include the changing role of men
in owr judicial system in order that our children won’t
combtinue to suffer. We need to stop applying outmoded valuss
to the familvy, in our attempts to keep it from changing. We
need to allow rewards for parents to work out ways to raise
their kids instead of wayz to use them to fight with one
another.

We need to change the presumption from sole custody to  joint
custody and in so doing, we will reverse the process for owr
children. Any  system that continues sole custody as  an
aption, even if 1t’s =qgqual with joint custody rewards the
fighting mentality. Feople who are divorcing are nearly
always angry, and any encowragement or opening to punish the
other parent, is hard to resist. We rneed to srase that option
from ouwr judicial process ftor those who want to continue Lo
raise their children.

Thank you.

Bill Rilev
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SB 152 in essence creates a presumption in favor of joint
custody. This presumption will without a doubt create a
tremendous amount of new jJoint custody decrees. It is not our
intent to oppose or support this bill or to do battle with the
concept of joint custody. We would like, howevar, to have the
opportunity to point out an existing problem that CSEP is
presently experiencing with joint custody decrees. This is a
problem which will in all probability increase in the sanmne
proportion as the passage of SB 152 will increase the occurrence
of joint custody decrees.

The legislature in the 15881 session gave express authoriz-
ation for joint custody decrees and, as a result CSEP has had
numerous joint custody decrees referred to it for enforcement
work. The problem is that most of these decrees do not include
provisions for or even consideration of child support responsi-
bilities. Typically these decrees make some provision for
divided residency of the children and some are silent even on
residency, they merely state that joint custody is granted.
These situations raise the inferences that the expenses for
supporting the child are in direct proportion to residency. That
is, each parent is to provide for all of the needs of the child
while the child is residing with that parent and the other parent
would thus have no responsibility for that time period.  Another
inference that can be raised in these joint custody situations,
particularly where no residency is expressed, is that the
obligation for support should be divided between the parents in
two equal halves. At firest glance, what could be more fair than
this? Equal shares or proportionate shares seem to fit equitably
with joint custodyl’ Our experience, however, is to the contrary.

Since the ever expanding welfare roles have come to national
attentions, numerous studies have been conducted to determine why

such increases are occurring. The studies have all universally
concluded that in the majority of divorces, the women’s financial
:ituation deteriorates substantially after the divorce while at
¢ same time, the husband’s situation remains nearly the same or
sogetino- improves. For example, see the study by Doctor
Weitzman, “"The Economic Consequences of Divorce", 8 FLR 4037
(1982). The reasons for such decline are that the woman general-
ly has & lower earning capacity because of a lack of education
training, or experience. This in turn means that the woman h-;
fcwgt resources available to her to provide <for any child
residing with her. Unless sufficient child support is provided
to make up the difference, the result is that children become

financially deprived and often b
welfare. ecome recipients of public
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These studiea parasllel our observations in CSEP. That is,
unless child support is provided, children end up on welfare.
Fortunately, at present moat divorce caseas do include child
support provisiona. The problem then is juat one of enforcement
which ia quite a problem in itself. Unfortunately, if the trend
towards increased joint custody continues we will have a corre-
sponding increase in welfare cases. This is because in the
typical joint, custody case, as in all other divorces, the woman
is not able to meet the burden of providing her share of the
support obligation without ssasistance. As already stated, in
Joint custody caaes, because they presuppose equal or proportion-
ate division of child support, there is no additional econonmic
assistance due from the father. Without that additional assist-—
ance, many of those mothers must resort to public sssistance
during the periods the child is residing with her. To get that
additional asssistance for her, to help the mother and child off
the welfare roles, the CSEP must expend legal time and effort to
establish a support obligation by the father. If there is an
increase in joint custody cases as to be expected by SB 152, the

cost of CSEP in having to establish new support orders will
mirror those increases.

The point of our teastimony is that in considering joint
custody and divided residency, the parties should not overlook
the possibility that child support may be needed by one of the
parents in order to accomplish the goal of joint custody. Thia
consideration of child support needs should ordinarily be between
the parties and etheir respective attorneys. However, for
whatever the reasons, child support is quite often overlooked,
probably because joint custody infers equal financial responsi-
bility. The legislature can at this time while it is generally
revising joint custody statutes correct this problem by simply
including in the statutes a provision or caveat that child
support needs should be addressed in every joint custody decree,
that joint custody is in itself not expressive of child
support. this inclusion would forestall the inequities CSEP has
observed in joint custody cases, and will save taxpayer dollars.
And, this would permit the child to have a mOore comparable
standard of living between the two parents. Without this the

child may grow to resent having to reside in the home where
welfare is the standard.
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Senate Bill 152
Proposed amendments:

1. Page 2, line 12 following "custody." delete the "after custo-
dy. "

2. Page 2, line 13 insert:
"NEW SUBSECTION. (5) 1In a joint custody proceeding the

court shall consider whether a child support obligation is neces-
sary."

3. Page 3, lines 13 and 14, to follow new Subsection (5).
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- Senate Bill 153
Proposed amendments:
1. Page 3, line 9 insert:
"NEW SUBSECTION. (c) In all temporary custody proceedings

the court shall consider whether a child support obligation is
necessary."

2., Page 3, lines 9 and 10, to follow new Subsection (c).
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