
MONTANA STATE SENATE 
JUDICIARY COMMITTEE 

MINUTES OF THE MEETING 

January 23, 1985 

The twelfth meeting of the Senate Judiciary Committee was called to 
order at 10:12 a.m. on January 23, 1985, by Chairman Joe Mazurek in Room 
325 of the Capitol Building. 

ROLL CALL: .. AII committee members were present, with the exception of 
Senators Daniels and Galt, who were excused. 

Chairman Mazurek turned the chair over to Senator Blaylock in order that 
he might present SB 60 to the committee. 

CONSIDERATION OF SB 60: Senator Joe Mazurek, sponsor of SB 60, stated 
this is an act to replace the Uniform Gifts to Minors Act (hereafter 
UGMA) with the Uniform Transfers to Minors Act (hereafter referred to as 
UTMA). Senator Mazurek testified that back in 1956, the Uniform Law 
Commissioners proposed the UGMA. It dealt with some limited forms of 
personal property whereby adults could transfer property to custodians 
and hold that property for the benefit of minors. They could do it 
without having to establish a trust or elaborate tax device. The UGMA 
was adopted in all of the states beginning in the mid-50s. Some prob­
lems arose. Many states started broadening the types of property that 
could be given. This bill just replaces the UGMA with the UTMA. Before 
very limited types of property could .be given; this bill broadens the 
means by which you can transfer property. It expands the flexibility 
people would have to give property to minor children. Under the uniform 
act, a person is defined as an adult at 21 and now Montana defines them 
as 18. Senator Mazurek proposed the committee adopt an amendment to 
change that (see Exhibit 1). He has discussed this with the State Bar 
of Montana probate committee. They have given initial approval of it in 
large, but have not met since to give final approval. Many states have 
adopted amendments to the UGMA to broaden the scope similar to that in 
the UTMA. This act would protect the validity of transfers made under 
the former act. 

PROPONENTS: Dave Roberts, Chairman of the Trust Division of the Montana 
Bankers Association, testified they would like to give their support for 
SB 60, the UTMA. It expands the property that can be put into custodian­
ship to cover real property. In the past, this has been limited to 
financial items. This allows them to do this without a complicated 
trust document. It is a uniform act, and the people of Montana would 
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benefit from this fact because people tend to move between different 
states and would, therefore, not be subject to different laws. 

OPPONENTS: None. 

QUESTIONS FROM THE CO~~IITTEE: Senator Crippen stated he has no objec­
tion to changing the adult from 21 to 18 but questioned what happens if 
you have a generous parent who would like to give a gift of a proportion 
of his business to an 18-year-old son and would we have a conflict. 
Senator Mazurek responded if you are 18, you would give an outright 
gift. Under this bill, if you give it to an adult at 18, this bill 
wouldn't apply. Senator Mazurek stated yes, we would have a conflict; 
we would have a potential constitutional problem. If they don't want to 
go through the trust process, they can use the custodian process of the 
UTMA or you could leave it at 21 and face constitutional problems down 
the road. Senator Towe stated he was concerned about the provision on 
page 7, lines 6 and 22, that transfers must be authorized by the court 
if they exceed $10,000 in value. He questioned whether you had to go to 
court every time we exceed this limit. Senator Mazurek stated if your 
father gives you a promissory note, it could be paid to a custodian, but 
if it is over $10,000, it requires court approval. Senator Towe asked 
what are you transferring, the debt, the credit, or something else. 
Senator Towe asked if in section 11, the manner creating custodial 
property, the paperwork were really any different than under the UGMA. 
Senator Mazurek responded no; that is virtually identical to that 
provided under the UGMA. 

CLOSING STATEMENT: None. 

Hearing on SB 60 was closed. 

CONSIDERATION OF SB 87: Senator Joe Mazurek, sponsor of SB 87, testi­
fied Montana adopted the Uniform Limited Partnership Act (hereinafter 
referred to as ULPA) in the last legislative session. Two problems have 
arisen with this act, and questions have been raised by the Internal 
Revenue Service (hereafter IRS). The Uniform Law Commissioners have 
proposed two revisions to satisfy the objections by the IRS. The IRS 
thinks a withdrawing limited partner should be required to execute and 
file in the office of the Secretary of State a document declaring 
formally that they have withdrawn. Section 2 is intended to clearly 
state what the liabilities of a general partner are in a limited part­
nership. These are fairly technical amendments. They were drafted by 
the Uniform Law Conference Committee on the ULPA. 

PROPONENTS: None. 

OPPONENTS: None. 
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QUESTIONS FROM THE COMMITTEE: Senator Towe asked that Senator Mazurek 
. explain page 2, line 21, through line 5 on page 3. Senator Mazurek 
stated the only difference is on page 1, line 25, persons other than the 
partnership. On page 2, it specifies what his liabilities to the 
partnership are. It specifically states what the liabilities are to 
people other than the partnership and to the partnership. Senator 
Crippen asked if a general partner in a limited partnership is treated 
as a general partner in a general partnership. Senator Mazurek responded 
affirmatively. He stated a general partner in a limited partnership has 
the same liabilities both to the partnership and third parties as a 
general partner in a general partnership except as provided in this 
chapter. Senator Crippen asked if it will increase any liability a 
limited partner will have to third parties other than the general 
partners or general partnership. Senator Shaw stated these amendments 
came up because of the IRS and questioned whether this will give the IRS 
a little more bite or does it limit their bite. Senator Mazurek stated 
it limits their bite; you are trying to protect the status of limited 
and general partners. Senator Crippen asked how you treat a partnership 
where the same individuals are both general and limited partners. 
Senator Mazurek responded they would have the liabilities of both. 

CLOSING STATEMENT: None. 

Hearing on SB 87 was closed. 

CONSIDERATION OF SB 89: Senator Joe Mazurek, sponsor of SB 89, stated 
this bill was introduced at the request of a local attorney in Helena 
who pointed out a problem in the garnishment statutes. The present 
garnishment statute allows a debtor, if there is a levy of execution 
against his or her wages, to file an affidavit stating his wages are 
necessary for the common necessities of life. The problem is there is 
no procedure for a creditor to challenge that affidavit. The purpose of 
the bill is to provide that once that affidavit is filed by the debtor, 
this will gives the judgment creditor the ability to say, I am not sure 
all of those wages are necessary for the necessities of life. Senator 
Mazurek proposed SB 89 be amended as shown on Exhibit 2. If the creditor 
does nothing, the wages cannot be garnished. It affords the creditor 
the opportunity to challenge the affidavit. We appear to have stricken 
the provision that only one-half of the earnings can be subject to 
exclusion; but that is misleading because the federal law preempts here. 
The federal law establishes how much of a person's wages can be subject 
to execution. This bill doesn't attempt to change the garnishment 
statutes in any way except the mere fact of filing an affidavit cannot 
stop execution in and of itself. 

PROPONENTS: Louise Kunz, representing the Montana Low Income Coalition, 
appeared in support of SB 89 (see witness sheet attached as Exhibit 3). 
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OPPONENTS: None. 

QUESTIONS FROM THE COMMITTEE: Senator Towe stated page 2, lines 1-5, is 
a separate paragraph in the existing law, but it is being blended into 
paragraph 2 of this bill. Paragraph 2 says earnings for personal 
services are exempt according to the federal law. He questioned whether 
we were effecting a change by combining the two and saying it is all 
under just one exemption, the federal. Senator Mazurek stated he does 
not think that is the intention. He doesn't think we have done that. 
His intention is not to change anything that is current practice; his 
only intention is to provide the hearing process. He thinks the bill 
request may have been used to clean up some language in the existing 
law. Senator Towe asked Mr. Petesch to look into the federal law. 
Senator Mazurek stated Mr. Petesch has it with him and he is looking 
into that. 

CLOSING STATEMENT: None. 

Hearing on SB 89 was closed. Senator Mazurek resumed the chairing of 
the committee. 

ACTION ON SB 60: Senator Mazurek stated he thinks we should change the 
age limit to 18 years old. Parents can make transfers by will if they 
don't want to give it or do it another way. Senator Towe asked why 
there are two pages of applicability dates. Senator Mazurek stated if 
we repeal the UGMA, we want to make sure any transfers that have been 
made under that are valid. Mr. Petesch stated the only other thing in 
the bill the committee needs to look at is on page 21, termination of 
the custodian. Section 2503(c), U.S.C, indicates we may want to retain 
that 21 years there. Senator Towe questioned if a debt over $10,000 is 
owed to a minor, in order to pay it, you have to get the court's approval 
if a custodianship is created. Senator Mazurek stated any time a debt 
is paid to a minor for any reason, you have to go through court for 
approval, even without the $10,000 limit (such as in an insurance 
settlement). Senator Towe moved the amendments submitted to SB 60 (see 
Exhibit 1) be adopted. The motion carried unanimously. Senator Shaw 
moved SB 60 be recommended DO PASS AS AMENDED. The motion carried 
unanimously. 

ACTION ON SB 87: Senator Shaw moved SB 87 be recommended DO PASS. The 
motion carried unanimously. 

FURTHER CONSIDERATION OF SB 89: Senator Shaw suggested Senators Crippen 
and Towe and Mr. Petesch go through this bill to speed up the process. 
Senator Pinsoneault stated SB 89 is a good bill, but he agrees it needs 
to be looked at. Senator Mazurek stated he also wants to be sure we are 
not fundamentally changing what has been said. Senator Towe stated he 
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has a question why in the amendment if no motion is filed, levy of 
execution upon the earnings is automatically stayed. He questioned why 
we did not say levy upon that portion of the earnings that is exempt is 
stayed. Senator Mazurek stated the federal requirement says 50% is 
exempt. An employer takes 50% pursuant to the levy. The employee finds 
out when it is not in his check. An employee files the affidavit that 
stops the delivery of the money to the creditor. As it stands now, 
there is no provision to challenge the affidavit. With the amendments, 
notices of the affidavit would be given to the creditor. Senator Towe 
stated you levy the attachment. The employee finds out and files the 
affidavit. In the attachment you are only going to ask for one-half. 
When the affidavit is filed, the court shall on motion of the creditor 
set the matter for hearing. The court is mailed a copy. If no motion 
is filed, levy of execution upon the earnings is automatically stayed, 
which means the money is returned to the wage earner. The issue is the 
other one-half. Senator Mazurek stated the affidavit stops the execu­
tion whether it is valid or not. Senator Towe stated the procedure is 
great, but the thing that throws you is the exemption. Senator Mazurek 
asked Mr. Petesch to take a look at this. Senator Towe asked what final 
order of the court meant in (3). Senator Mazurek stated it should be 
tied into final order of the hearing in the case. He asked that Mr. 
Petesch take note of this. Senator Mazurek stated he is not sure the 
concerns of Ms. Kunz are within the scope of this bill. Senator Towe 
stated we could build into section 2 simply that no execution against 
earnings take place unless the debtor has first been notified and given 
an opportunity for hearing. Senator Yellowtail stated he would be 
interested in that. Senator Pinsoneault stated regarding paragraph 5, 
as far as the sheriff is concerned, they are reticient to help without a 
final order of the court directing disposition. 

FURTHER CONSIDERATION OF SB 66: Senator Halligan's proposed amendments 
to SB 66 were distributed to the committee (see Exhibit 4). Mr. Petesch 
explained the first amendment is a recommendation from the insurance 
commissioner's office which removes the reference to life insurance 
policy loans because those are covered under insurance plain language 
act. Number 2 was Professor Burnham's suggested amendment that would 
cover the warranties that are not signed. Numbers 3, 4, and 5 add new 
subsection 3 and excludes from plain language the provisions of public 
utility service to tariffs approved by the Public Service Commission as 
they are not written in plain language. Number 6 is intended to address 
the good faith/bad faith points that were raised as punitive damages are 
assessed in bad faith actions. Senator Towe asked about the laundry 
list on page 3. Mr. Petesch stated a consumer contract must be written 
in plain language, and these should be left in. Copies of the Flesch 
test that is contained in the insurance law were distributed to the 
committee (Exhibit 5). Mr. Petesch stated this was in the bill last 
year, but he feels the Flesch test flunks the Flesch test, although it 
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is contained in the insurance plain language law. Another possibility 
that was discussed was having an agency pre-approve contracts. Senator 
Halligan is not in favor of that because of the cost. Senator ~1azurek 
stated the committee should look at the New York statute (Exhibit 6). 
Senator Blaylock asked if there were money to be made in obfiscation. 
Senator Shaw thinks we need to get contracts into plain language and try 
to eliminate some of the legal jargon. Senator Towe moved the amend­
ments attached as Exhibit 4 be adopted. The motion carried unanimously. 
Senator Mazurek stated the New York language would delete line lIon 
page 2 through line 3 on page 3. The New York statute says every 
agreement in which a consumer is a party must be (a) written in a clear 
and coherent manner using words with common and everyday meanings, and 
(b) be appropriately divided and captioned by its various sections. 
Senator Mazurek noted that excludes realty, which he liked because he 
has concerns about the landlord-tenant area. Senator Blaylock stated as 
a layman, he thinks if the New York idea could be worked in, it would be 
better than trying to come up with a laundry list. Senator Towe moved 
that we replace the laundry list with the New York language suggested by 
Senator Mazurek. Senator Yellowtail stated he thinks "clear and coherent 
manner" is open to interpretation and much argument while these tests 
aren't. He believes the existing language in this bill is much the same 
but clearer, and if someone wants to examine his contract, this gives 
much better guidelines. Senator Brown asked if anyone is aware of 
whether this laundry list of tests is in effect in any other state. Mr. 
Petesch stated it is a compilation of laws of other states, but this 
specific list may have come out of a proposed model act. Senator Brown 
asked how long the amendment has been in effect in New York. Senator 
Pinsoneault responded since 1978. Senator Brown stated he speaks in 
favor of the amendment because we have six years of experience in a big 
state like New York to go by. He believes when you get unnecessarily 
verbose, you leave more terms subject to interpretation, so the best 
thing to do is keep the bill clean and in plain language. The motion to 
adopt the amendment carried with Senators Pinsoneault and Yellowtail 
voting in opposition. Senator Towe asked what it applies to. He likes 
the New York limitation primarily for personal, family, or household 
purposes. His suggestion is that we redefine consumer on page 1, line 
20, and say consumer means an individual who enters into a transaction 
that is primarily for personal, family, or household purposes. Mr. 
Petesch stated that restriction is in the consumer contract definition. 
Senator Mazurek stated he is not certain how broad or how narrow the 
definition under consumer contract is. What we are trying to get at 
here are the preprinted forms that are used over and over. Senator Towe 
stated he does not like the definition of consumer contract. Consumer 
contract means an agreement dealing with personal property primarily for 
personal, family, or household purposes. Mr. Petesch stated page 5, 
subsection 6, precludes a consumer from bringing an action under this 
section if he were represented by an attorney at the time of signing it. 
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Senator Yellowtail stated he would like to see this bill have as broad 
an application as possible. If we start cutting out this special 
interest and that special interest, we might as well have killed it. 
Senator Towe moved that SB 66 be further amended by exempting transfers 
of real estate. The motion carried (see roll call vote attached as 
Exhibit 7). Chairman Mazurek stated that although the motion carried, 
it may have to be reconsidered, since it did not represent a majority of 
the committee. Senator Pinsoneault asked if we could get a grey bill on 
what we have done so far on plain language. Senator Mazurek asked Mr. 
Petesch to instead write the amendments on a clean copy of the bill. 

There being no further business to come before the committee, the meet­
ing was adjourned. 

/ Ce>mmittee Chairman 
,/ 
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PROPOSED AMENDMENTS TO SB 60: 

1. Page 1, line 20. 
FollOwing: "of" 
Strike: "21" 
Insert: "18" 

2. Page 2, line 25. 
Following: "of" 
Strike: "21" 
Insert: "18" 

SENATE JUDICIARY COMMITTEE 
EXHIBIT No.,_~I ___ _ 
DATE __ O~'2=-=-3_8_5 __ 
BH No. __ S::::....:::8_&_D __ _ 



PROPOSED AMENDMENT TO SB 89: 

1. Page 3, line 8. 
Following: "shall" 
Insert: "upon motion of the judgment creditor" 

2. Page 3, line 12. 
Following: "attachment." 
Insert: "If no motion is filed, levy of execution upon the earnings 

is automatically stayed." 

SEN,~TE JUmCIARY COMMITTEE 
EX:l':m NO. ;l. --'='------

O/~3 gs 
BILL No. __ 5_13--..;;.'8-.+1 __ _ 
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SENATOR HALLIGAN'S PROPOSED AMENDMENTS TO SB 66: 

1. Page 1, line 25. 
Following: "purposes." 
Strike: remainder of line 25 through "policy." on line 4, page 2 

2. Page 3, line 5. 
Following: "agreement" 
Strike: "signed" 

3. Page 3, line 16. 
Following: ";" 
Strike: "or" 

4. Page 3, line 18. 
Following: "instrumentality" 
Strike: "" 
Insert: "; or" 

S. Page 3, line 19. 
Following: line 18 
Insert: "Ce) the provision 

appro~ed by the ,public 
of public utility service under tariffs 
service commission." 

\ 

6. Page 5, line 6. 
Following: line 5 
Insert: "(7) Punitive damages 

under (this act)." 

" " , . ' . /, 

'. ' 

may not be assessed in an action brought 

SEN:HE JUDICIARY COMMITTEE 
I='Y'''DITNO II 1-.(\; j' J -__ 7L--. ____ _ 

DATE ()1'23~5 
BILL NO. __ S..;:;!3~~:;;.ro::::;.... __ 
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R
pa

di
ng

 
H

be
ra

lly
 

th
e 

al
lf

'g
at

io
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in

 
co

rl
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te

 d
ef

en
da

nt
's

 c
om

hi
nl
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 f

if
th

 d
r.

 
fe

ns
e 

an
d 

fi
rs

t 
co

un
te

rc
la

im
 

w
hi

ch
 

as
. 

se
rt

ed
 t

h
at

 a
 t

hi
rd

 p
ar

ty
 h

ad
 h

or
ro

w
ed

 
$1

2,
:'0

0 
fr

om
 

th
e 

co
rp

or
at

e 
de

fe
nd

an
t 

w
hi

r-
h 

R
um

 w
aN

 t
o

 h
e 

rl
a

id
 h

n
rk

 h
y
 p

la
in

­
ti

ff
, 

th
e 

A
pp

el
la

te
 

D
iv

is
io

n 
w

ao
 

un
al

li
e 

to
 

co
nc

lu
de

 
th

at
, 

as
 

a 
m

at
te

r 
oC

 
la

w
, 

p
la

in
ti

ff
s 

al
le

ge
d 

or
.1

 p
ro

m
is

e 
w

as
 n

ot
 

an
 o

ri
gi

na
l 

pr
om

is
e.

 w
hi

ch
 w

ou
ld

 b
e 

ou
t­

si
de

 t
hE

" 
st

a
tu

te
 o

f 
fr

au
d~

; 
aC

f:
on

li
ng

ly
, 

ab
se

nt
 c

la
ri

fy
in

g 
ev

id
cn

ce
 i

n 
th

e 
re

co
rd

, 
a 

tr
ia

l 
w

as
 n

ec
{'

~s
ar

y 
to

 d
rt

er
m

in
e 

th
e 

na
tu

re
 

o
f 

pl
ai

nt
if

f'
s 

.1
I"

g
.d

 
pr

om
is

e,
 

pr
ec

lu
di

ng
 s

um
m

ar
y 
ju
dg
m~
nt
. 

S
la

ve
n.

 
bu

rp
; 

("
.o

rp
. 

v.
 
n"

rl"
., 

I!
!R

2,
 

R
r. 

A
.I

l.
2d
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7,
 4

4;
' 

N
.Y

.S
.2

d 
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W
ith

 
re

'"
"e

et
 

to
 

al
le

ge
d 

<
r.

d
it

o
r'

. 
cO

lln
t<

·rd
ai

lll
 t

o 
re

('o
\'c

r 
m

nn
f'Y

" 
nl

l"
gf

',I
­

Iy
 l

oa
ne

d 
to

 d
eb

to
r 

bu
t 

no
t 

re
pa

id
, 

R
U

b
­

st
an

ti
al

 f
ac

t 
is.

'ow
e 
cx
i~
te
d 

a~
 V

> 
w

he
:th

er
 

st
at

u
te

 o
f 

fr
au

ds
 a

pp
li

ed
 t

o 
al

l!
'g

cd
 l

oa
n,

 
pr

ec
lu

di
ng

 s
um

m
ar

y 
ju

dg
m

en
t.

 
M

eD
an

· 
i"

l 
\'.

 
S

an
ge

ni
no
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19

79
, 

67
 

A
.D

.2
d 

69
8,

 
41
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N
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.S

.2
d 

40
0.

 

32
0.

 
rt

eo
fo

rm
al

if
)n

 
S

ta
tu

te
 o

f 
fr

au
ds

 d
id

 n
ot

 b
ar

 r
ef

or
m

a­
tio

n 
o

f 
w

ri
U

"n
 

rm
p

lo
y

m
en

t 
ro

n
tr

ar
t 

w
hE

're
 e

m
pl

oy
t'

e 
al

lq
rt

'd
 t

h
at

 t
Jw

 p
ar

ti
te

's
 

fa
ile

d 
to

 i
nc

lu
de

 c
la

u!
;e

 J
im

it
in

~ 
hi

s 
em

­
pl

oy
m

en
t 

to
 t

he
 N

ew
 Y

or
k 

ar
ea

 d
ue

 t
o

 
. 

m
ut

ua
l 

m
is

ta
ke

, 
ev

en
 

th
ou

gh
 

th
e 

co
n­

tr
ac

t 
co

ul
d 

no
t 

be
 

va
ri

ed
 

by
 

pa
ro

l 
ev

i· 
de

nc
e.

 
K

at
z 

v.
 

A
m

er
ic

an
 T

ec
hn

ic
al

 I
n­

du
st

ri
es

, 
In

c.
, 

19
83

, 
96

 A
.D

.2
d 

93
2,

 4
66

 
N

. Y
.S

.2
d 

37
8.

 

5-
70

2,
 

'U
eq

ui
re

m
en

ts
 f

or
 1

I0
e 

o
f 

pl
ai

n 
la

ng
ll

ag
e 

In
 c

on
O

llJ
nl

'r 
tr

nn
"n

~­
ti

o
n

s 

a.
 

E
v

er
y

 w
ri

tw
n

 a
g

re
e
m

e
n

t 
en

te
re

d
 i

n
to

 a
ft
~r
 N

o
v

em
b

er
 f

ir
"t

, 
n

in
et

ee
n

 
h

u
n

d
re

d
 s

ev
en

ty
-e

ig
h

t,
 f

o
r 

th
e 

le
as

e 
o

f 
sp

ac
e 

to
 b

e 
o

cc
u

p
ie

d
 f

o
r 

re
si

d
en

ti
al

 
p

u
rp

o
se

s.
 o

r 
to

 w
h

ic
h

 a
 

co
n

su
m

er
 i

s 
a 

p
a
rt

y
 a

n
d

 t
h

e 
m

o
n

ey
, 

p
ro

p
er

ty
 o

r 
se

rv
ic

e 
w

h
ic

h
 i

s 
th

e 
su

b
je

ct
 o

f 
th

e 
tr

an
sa

ct
io

n
 

is
 

p
ri

m
ar

il
y

 f
o

r 
p

er
so

n
al

, 
fa

!!
,i

l\
' 

o
r 

h
o

u
se

h
o

ld
 p

u
rp

o
se

s 
m

u
st

 b
e:

 

1.
 

W
ri

tt
en

 i
n 

a 
cl

ea
r 

an
d

 c
o

h
er

en
t 

m
an

n
er

 u
si

n
g

 w
o

rd
s 

w
it

h
 c

o
m

m
o

n
 

an
d

 e
v

er
y

 d
ay

 m
ea

n
in

g
s;

 

2.
 

A
p

p
ro

p
";

at
el

y
 d

iv
id

ed
 a

n
d

 c
ap

ti
o

n
ed

 b
y

 i
ts

 v
ar

io
u

s 
se

ct
io

n
s.

 

'
~
,
 c

re
d

it
o

r,
 s

el
le

r 
o

r 
le

ss
o

r 
w

h
o

 f
ai

ls
 t

o
 c

o
m

p
ly

 w
it

h
 t

h
is

 s
u

b
d

iv
is

io
n

 
sh

al
l 

b
e 

li
ab

le
 

to
 

a 
co

n
su

m
er

 
w

h
o

 
is

 
a 

p
a
rt

y
 

to
 

a 
w

ri
tt

en
 

a
g

re
e
m

e
n

t 
g

o
v

er
n

ed
 b

y 
th

is
 s

u
b

d
iv

is
io

n
 i

n 
an

 a
m

o
u

n
t 

eq
u

al
 t

o
 a

n
y

 a
ct

u
al

 d
a
m

a
g

e
s 

,/
,\

 
su

st
ai

n
ed

 
p

lu
s 

a 
p

en
al

ty
 o

f 
fi

ft
y

 
d

o
ll

ar
s.

 
T

h
e 

to
ta

l 
cl

a.
~s

 a
ct

io
n

 p
e
n

a
lt

y
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"
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IllS
 2 

l1
li -

l!f:l. tA
L

 t
a

'
T

IOw.w 
n~"inRt 

:Illy ""eh
 cn',litor, ,cller o

r II'~' _.. 
11,,11 

n
o

t cK
ece,1 

tcn thousand 
dullar!-4 in 

a
llY

 ('IIl~,H'ndion fir lU
'ril'H

 fIr ('la~lH m
'tion:.! arhdll~ O

llt n
f tht"! une 

by a ('reditor, "clll'r 
01-

I,'ssor o
f an

 "~r"enlt'nt w
hich fails to com

ply w
ith 

this subdivision. 
N

o action ullcler this suhclivi"ion m
ay he b

ro
u

g
h

t after 
hoth p

arties to th
e a~recnH'lIt have fully )",rform

ed th
eir obli~atiun under 

8
lH

'" a
g

rN
'T

IlC
n

t, 
n

(lr f>hall 
a

n
y ('reditor, ~4,Jlt.'r 

t)I' 
Il'S

g
O

r w
ho att{~mptg 

in
 

g
'o

o
d

 failh
 to

 (,om
 ply w

ith
 th

is S
lIhdi\';s;ol1 he' liab

lp
 fo

r ~mdl penalt.ipR
. 

T
h

is 
sulH

livision shall n
o

t apply to ag'n·t~lllcnts involving am
o

u
n

ts in cxeess o
f 

fifty
 th

o
u

san
d

 dollars n
o

r prohibit the u
se u

f w
o

rd
s o

r p
h

rases o
r form

s of 
ag

reem
en

t re'luired by 
state o

r federal 
law

, 
rule o

r reg
u

latio
n

 o
r by 

a 
g

o
v

ern
m

en
tal instrum

elltality. 
b. 

A
 violation o

f th
e provisions o

f subdivision a o
f this section shall not 

ren
d

er an
y

 'such ag
reen

w
n

t void o
r voidable n

o
r shall it co

n
stitu

te: 

1. 
A

 d~fense to an
y

 action o
r proc"edin~ to enforce su

ch
 ag

reem
en

t; o
r 

2. 
A

 d
efen

se to any action o
r proceeding" for breach o

f su
ch

 ag
reem

en
t. 

c. 
In addition to till' above, w

h
en

ev
er th

e atto
rn

ey
 g

en
eral finds th

at 
th

ere h
as been a 

violation o
f this section, he m

ay proceed as provided in 
subdivision tw

elve o
f section six

ty
-th

ree o
f th

e executive law
. 

(L
.1963, e. 576, § 

I, fo
rm

erly
 'i 

5
-7

0
I(b

), (e); 
am

en
d

ed
 L

.IU
77, c. 747, § 

1; 
ren

u
m

b
er­

ed § 
5-702. and am

en
d

ed
 1..1978, c. 

19!}, § 
I.) 

197R
 

A
m

en
d

m
en

t. 
S

uh<l. 
a. 

1,.1978, 
c 

In!}, <; 
I, eff. M

ay :11, 1!17H. in o
p

en
in

g
 

clam
:.{' 

suilslilut('d 
"N

oV
l'm

h('r" 
fo

r 
"June" and "and" for "w

hereiri", in par. 
I 

deleted 
"non-technical 

langtm
gp 

and 
in" 

follow
ing 

"W
ritten in", in 

sentence 
b

eg
in

n
in

g
 "A

n
y

 creditor, scller" d('Jetrd 
"th

e fo
reg

o
in

g
 provisions o

f" 
follow

ing 
<Ito com

ply w
ith

", sui.JR
titutt'd "thi~ sub­

division" 
for 

"th
e 

provisions 
thereof", 

dclctt~d "th
e sum

 of" folluw
ing "am

o
u

n
t 

equal to", anll inserlpd "a penalty of", in 
sentence beginning "T

hl' tol;1I clags" in­
~wrtpll 

"in an
y

 class action o
r srries o

f 
ci:l..;~ ,w

tions ;,rbiing o
tlt o

r th
l' u!-;(' o

f a 
cn:ditor, f>cllcr or les:;ur o

f an ag
recm

l'n
t 

w
hich fails to com

ply w
ith this subdivi­

sio
n

", in sen
ten

ce b
eg

in
n

in
g

 "N
o

 action 

u
n

d
0

r" 
sub!-'titutcd 

"N
o

 
n

d
in

n
 

u
n

d
er 

this ~uhdi\'h;ion" 
for 

"T
hc:w

 
(JrnaltiN

l", 
"h

ro
u

g
h

l" for "en
fo

rced
 only in a co

u
rt 

o
f 

('om
petcnt 

jurisdiction, 
h

u
t 

not", 
"sh

all" 
for "a~;,\inst". 

and 
"subdivision 

b
e 

liahle 
for 

su
ch

 
penaltic;;;" 

for 
"sec­

tion", 
an

d
 in 

sf"'ntl'nce 
h

eg
in

n
in

g
 I'T

his 
suhdlvision shall" 

in
serted

 "n
o

r prohibit 
thn us(' o

f w
ords o

r phra~e.; o
r form

s o
f 

agT
l'('m

ent req
u

ired
 by statp. o

r fcderal 
law

. ru
le or reg

u
latio

n
 o

r b
y

 a 
govern­

m
en

tal inslrunU
'nlality". 

S
ubrl. 

h. 
L

.1978, c. 19!1, § 
I, eff. M

ay 
31, 

l!17H
, 

in 
o)H

m
ing d

au
!''', F

iubstituted 
"!'IU

iH
livisinn 11" 

fllr R
uhcliviH

ion "I.l", 
S

u
b

d
. c. 

1._1978, c. 199, § 
I, eff. M

ay 
31, 1978, added subd. c. 

P
ractice C

o
m

m
en

tary
 

B
y R

ichard A
. G

ivens 
M

em
b

er o
f th

e N
ew

 Y
ork B

a
r' 

N
ew

 Y
ork G

en
eral O

bligations L
aw

 S
ection 5-702, popularly k

n
o

w
n

 
as 

th
e 

"p
lain

 
lan

g
u

ag
e" 

law
, 

sp
o

n
so

red
 

by 
A

ssem
b

ly
m

an
 

l'eter 
M

, 
S

ullivan,! w
as f;igned by G

o
v

ern
o

r C
an

'y
 on Augm~t 5

,1
9

7
7

 as L
.ln

??, 
rh, 747,2 

T
he law

 g
-e

n
e

ra
te

d
 laq.~l!,t'('ale complian('c~ ('ffm

't!'l h
y m

ajo
r 

in
d

u
stries r£'suitinK

 in 
introduction o

f m
an

y
 new

 form
s, b

o
th

 fly 
thc!'le 

industries and form
 preparing firm

s, 
T

h
ere has been little litigation, 

parL
ly 

as 
a 

resu
lt o

f th
e 

law
's 

d
l'lib

erate choice 
not 

to
 

pT
(l\'ide 

th
e 

incenth'e o
f attornt'y'g fees, th

e lim
itation of r1ass actions, and th

e good 
raith 

d
efen

se 
to statutory penalties. 

T
h

e 
law

 w
as am

ended 
in 

1978 
b

ased
 upon ex

ten
si ..... e 

co
n

tro
v

ersy
 ov('r th

e provisions o
f th

e original 
law

. 
T

h
e 

1978 
revisions 

fixed 
a 

N
o

v
em

b
er 

1, 
1978 

effective 
d

ate, 
replacing lhe original Ju

n
e 1, 

l!H
8 dl'adline. 

• A
tbptf'd 

in 
p

art 
frl)m

 
P

ractising 
L

aw
 

II1};titute, 
D

raftin
g

 
D

ocum
enL

"\ 
in

' 
P

lain L
anguage (C

ourse H
andbook S

erie. #203) (1979). 
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~
0
2
 I 

, 
a

·· 
T

h
e 

law
 

aJiJ 
ern"; 

I, (J 
rrquircfI 

tllat. 
ellI'h 

w
ritt"'n 

OJ.!'r(" 
'. 

: 
o

r a 
rC

H
illj'nt.inllm

t!i(> o
r J 

f 
m

"ucy. fJruIH
',IY

 fir '4N
vir:I'" (n

r IH
'r,,1' 

,rllrnily 
o

r hU
U

F!I'hold 
(lU

rJ'()< 
; irlv

!lh
 illl( I('H

M
 thaI! 

~;,O,on() n
lw

lt 1,(,: 

Ill, 
\V

ritten 
in 

1 clC
'a; 

and 
C

'oht'rl'nt nWllnt~r 
u!'ing 

w
ords 

w
ilh 

com
m

on everyda~' 
'fH'aniflgg~ 

"2. 
A

pproprifll, 'r di\'idf:'d 
and captiolll'd hy 

it~ v
ario

u
s ~1'dionR." 

A
 cf('ditnr, :if'II,'r 

"1
' 
lc~gt)r w

ho fail!-l 
!Il ('onlpl:.' 

i~ 
m

ad
l' liahl(' to tluo 

co
n

su
m

er for aclual ":IIH:lg("~ pillS $;)0; 
tilt' lo

tal da<.;~ action "I)I'nalty" 
(w

hich w
ould appl'2! 

!.) rcff'r to th
e aggn'g-atl! lial,ility r.)r til(' statu

to
ry

 
$50 d

am
ag

es) is lin';' 
zl 

to $10,001), 
T

h
is eeiling applies "in any class 

action o
r series o

f c
b

' ~ actions arisin
g

 o
u

t or th
e u

se" o
r a non...com

ply­
in

g
 ag

reem
en

t. 
T

h
e I'!'naity is not enforcN

l.ble w
h

ere both partieg h
av

e 
fully p

erfo
rm

ed
 th

eir ,.,hligal ions u
n

d
er th

e co
n

tract o
r ag

ain
st a p

arty
 

w
ho <

iattem
pts in go,.,,1 faith

 to com
ply w

ith th
is sectio

n
." 

A
 

violation 
d

o
es 

r ·,t 
ren

d
er 

an
y

 
ag

reem
en

t 
void 

o
r 

voi(jabl£", 
o

r 
con~tilute a d

efen
se ~" 

:1n action to en
fo

rce th
e agr(~('menl or for b

reach
 

thereof. 
T

he A
ct g

rew
 o

u
t oC co

n
cern

 o
v

er co
n

su
m

er cred
it co

n
tracts C

O
U

C
h

f'd
 

in lan
g

u
ag

e u
n

d
erstan

d
ab

le only b
y

 th
o

se ver~ed in th
e arcan

e su
b

tle­
ties o

f cred
ito

r rem
edies, o

r in 
w

h
at S

y
h

'ia P
o

rter h
as called "bafne­

g
ab

." 
(S

ylvia 
P

o
rter's 

U
M

oney 
B

onk," 
19i6) 

A
lso 

in
n

u
en

tlal 
w

as 
C

itibank's sim
plification o

f its
 C

O
Ilf-um

er 
loan 

C
orm

s, as 
p

ro
o

f th
at it 

could be done,3 
T

h
e "plain Janb'uage" m

ovem
ent as to g

o
v

p
rllm

en
tal 

d
o

cu
m

en
ts u

n
d

o
u

b
ted

ly
 also

 co
n

trib
u

tt,d
 to ('ol1C

'f'rn as to privute docu­
m

ent..e; to be enfor~ ed in th
t' cO

llrt.c;. 

T
he 

1978 am
en

d
m

en
ts dpJeted an

 earlier T
f'quiff'm

f'nt th
at 

C
'J

ld
n

H
't 

lE
'rm

s be <
lnon-t('chnical," an

d
 ad

d
ed

 in exprc!;f, prO
V

Ision th
at thl' law

 
dot,S n

o
t 

I4prohibit th
e u

se o
f w

o
rd

s o
r phrascR

 o
r form

s o
f agrpem

e-nt 
required by state o

r fed
eral law

, ru
le o

r f('gulation o
r hy a go"ernm

en­
tal in

stru
m

en
tality

." 
T

h
e lattC

'r w
as inif'IH

led to refer to requirenl('IIL<~ 
im

posed as a precondition to tax
 benefit:;:, eligibility fn

r gO
lrcrnm

{:ntal 
credit insurance, o
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p
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m
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I 
T

he d .. "irahilily o
f "implifyin~ form

 <
o

"lrael. for «
.",u

m
 ~"tr. 

l.ifJlM
 

o
r 

oH
lI'r 

lra" .. Il,tilJn'4 
w

ith 
Itl" 

pl,IIJj(' i~ 
n

o
t linlilt'~'~;'1 

reqtljTf.·nl"nt~. 
()n 

H
IP 

c·olllrary. 
it 

ha~, 
ind('IJl'lJdf'nt 

\;,Iul' 
in 

~I'\,f'ral 
n'sll(,(·t~ 

COn~lITll('rS w
h

o
 Undl'f~tCllld rontrClCt,o;; 

.... ill 
l,,' m

C>f(' 
likely 

to
 

I!\'c 
lip 

to 
tllt~jr 

p
art o

f 
IIw

ln. 
(;0011 

w
ill 

\\ ill 
he 

gt'lw
ratt·(1. 

A
nll 

llnderstandable ('ontrat'l~ can
 h

e a sellinl! tool. 
C

o
n

tract ... f'ilould b
e for 

the partir's, not Illl'rt:ly Jo
r l'on~tructioll 

or f:'JlfoT
('('m

ent 
in 

tIl(' (,ollrl~. 
P

roposE
'd F

rd
eral L

u,,' 

A
s a conseqU

E
:'llce o

f the adoption 
o

f L
.197i, ch. 

747, \'arialinn~ o
f 

legislation 
h

av
e been 

en
acted

 in 
a 

n
u

m
b

t'r o
f stalc'L

 
Sf'(' 

j!pnpraJly 
P

racticing 
L

aw
 

Io.<:;titutp, 
D

rafting 
D

oc-um
ents 

in 
P

lain 
L:Ulv.lla~e 

IH
IH

I). 
H

.R
 

12212, !H
ilh C

ong-., 2d S(>ss 
fW

7foi) introdu("('fl ill ('()Ilgrf'~~ 
by 

R
epresentati\'e S

p
d

lm
an

 o
f M

aryland and a R
ulJ<.;lanl ial 

IlU
rnlt('r of 

("o·~ponsors, 
w

o
u

ld
 

h
ay

c 
('nacted 

a 
n

ew
 

provision 
o

f 
tllf~ 

T
ru

th
 

in 
L

en
d

in
g

 A
ct hns('d lo tIll' relJuirelll~nts o

f th
e (lrig-inal N

t'w
 Y

ork law
 as 

pa!'scd in 
1977 prinr tt"J th

e 1!178 am
cllfim

pnt.<
;. 

A
 n

atio
n

w
id

e uniform
 

stan
d

ard
 

m
ight 

w
pH

 
k

n
'f' 

im
portatlt 

hf'lll'fits 
from

 
the 

cO
lnr.lian('f! 

standpoint as 
w

ell 
as 

f(Or 
consum

ers, 
b

u
t 

th£'rc 
are 

~evt.'ral 
~f!riflug 

prohlem
s w

ith II.R
. 12212 a<

 drafted. 
U

nless 
such 

fedpral 
Jr'gi~latioll 

eH
'ntllally 

p
re·rm

p
ts 

overlapping 
state 

req
u

irem
en

ts, 
the 

b
rn

efits 
o

f 
uniform

ity 
w

iJ
) 

be 
lost. 

S
tate 

en
fo

rcem
en

t 
o

f th
e 

federal 
law

 
o

r o
f 

irlentical 
state 

law
5 

could 
hE' 

allow
ed, 

o
f course, 

even 
if 

different 
rcquirem('nt~ 

w
ere 

p
n

·d
u

ril'd
. 

W
ith o

r w
ithout federallf'r-i3Jation therp is, o

f course, also
 a qup:-;tion o

f 
the ex

ten
t to w

hich extra-'territorial applicati(ln o
f individual st~"1te law

s 
o

r the ag
g

reg
ate burden o

f cO
Jlflicting state pl'()\'isions m

ay con~tjtllte 
an undue b

u
rd

en
 on in

terstate c
o
m
m
e
r
~
e
.
 

S
everal aspects o

f H
.R

. 12212 should lJe g;n~n fu
rth

er considcratirJn: 
(a

) B
y 

including 
the 

lIew
 

provisions 
in 

the 
boli}' 

o
f th

e T
ru

th
 

in 
L

ending A
ct, 

th
e rulem

aking au
th

o
rity

 o
f the 

F
ed

eral R
rserv

c B
o

ard
 

m
ight be called into play, cU

'1trary to the thinking u
n

d
('rly

in
g

 the 1!J77 
N

e\\' Y
ork law

 and its 19i~ am
endm

ent..c; o
f avoidin)! adding a furthel" 

layer of rules to the requirC
'm

ents o
f th

e la ..... 
itself. 

Critici~m o
f the 

rom
piexitirs o

f T
ru

th
 in 

lA
n

d
in

g
 mi~ht 

RII~r('st th(' \ltHI("'~irahility o
f 

adding' il11pirm
entation o

f a 
"plain Ellgli~h" 

requin'11H
'nt 

to 
th

r f8.~ks 
undert.,ken by R

egulation Z. 
(b) 

J\dding th
e p

ro
p

o
sed

 fpderal "plain lan
g

u
ag

e" law
 to thp T

ru
th

 in 
L

ending A
ct w

ould also au
to

m
atically

 trig
g

-l'r the rem
edial pr()vi<ii(}n~ r)f 

the existing T
ru

th
 

in 
L

endillg A
ct. 

incJudinJ! cla!'=s 
ad

io
n

s, 
m

inim
um

 
statu

to
ry

 
dam

ages 
and 

th
r 

like. 
Tht?~e 

subjects 
rpcpjvt'd 

sp
p

arate 
consideration in th

e N
ew

 Y
o

rk
 law

, and presllm
ahly g

n
o

u
ld

 recei\'e thE> 
sam

e' a
t th

e federal level. 
(c) 

P
reem

ption 
o

f 
d

ifferen
t 

as 
w

cl! 
:IS 

s.trictly 
incotl<:;ist('lIt 

~tat(' 
req

u
irem

en
ts in th

e field o
f language s

im
p

lic
ity

 in contracts !oI:hollld 
he 

considered as digru~~('d 
abon~. 

M
any of the co

v
erag

e issue'S arj~ing !Inlier th
e N

cw
 Y

ork law
 w

ould. 
of course, he resoh'cd by 

IIsin
j:! T

ru
th

 in 
l...<'nrtin~ cO

H
raf,;f' rlf.'(initinl1~ 

eyen 
if 

o
th

er 
asp

ects 
of 

T
ru

th
 

in 
L

ending 
w

ert' 
not 

au
to

m
atirally

 
carried o .... er. 

W
irier ttnpli('ation~ 

T
he enactm

ent o
f th

e new
 law

 rnanrJating the u~e of "fd.lin Eng-li~h" 
in co

n
su

m
er co

n
tracts w

as in
 p

art a
n

 indirect rc:-;.ult o
f ('arupaign<; 

f(lr 
sim

plification o
f governm

ental reg
u

latio
n

s in th
e 1970·8.2~ 

A
lthough the hpJain language" 

Ia\\' itself is 
accordinll 

tv 
m

an
y

 
H

o
t 

entirrly d
r,Ir ev

en
 as am

ended in 
19i8,.'o it 

rt'pf('~l'nt.s a 
rt'!'PM

1!'1' 
to 

deeply f<'lt public perrcption. 
th

at the (,Illire iq
ral ,!-;~·~tf'," is becom

inR
 

gurh too ('om
plex and its intrll'al'ies are bf·yond public utlderslanding.:n 

T
he desire for sim

plificati(ln extends beyond co
n

su
m

ers 3nll incllldc~ 
th

e business com
m

unity and all 
w

ho m
u

st deal w
ith areas o

f th
e Jf'j!al 

sy
stem

 th
at have becom

e overgrow
n. 
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c
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L
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t
-
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co 
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z: 

:x: 
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-o
J 

L
I.J 
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~
 

en 
Q

 
iii 

§ 5
-7

0
2

 
<

;f;N
;r"

', O
U

L
W

A
T

IO
N

S
 L

A
W

 
' 

T
hf' 

t1f'~ir(! ror F
im

plicity t;lkf'R
 

IH
'V

f'flll form
!l. 

I. 
11,,' 

m
n,od 

(l/J
I';O

Il.'l 
{.filII' 

(~r ,'lin
/p

th
·il.'! 

i.Of of 
rO

il,.,..", 
m

o
'd

y
 

fh
l' 

d,'s;n' j;u' sim
p

lr Inl19J1(IU
c. 

Thi!-; can
 b<' rlC

l'O
nH

nO
(ialrfi hy pro\'i~iolls 

w
o

n
Jed

 w
ith

 S
p

a
rta

n
 sim

p
licit\', slIch as th

o
s(' o

f th(' ~IH'rm;ln A
ct,:!;! th

e 
in

t('rst;!lc ('o
m

m
en

'" 
clall~;(,;!:~ 1''1l1a1 

p
rn

tl'd
io

ll 
d

a
ll!;", :Incl dul' 

p
ro

l't'!,!" 

claust's :11 
l(o

w
('n

'r, 
su

rh
 

p
m

v
isio

n
s 

in 
tU

1
1

I 
1T

tlllire 
in

tt'rp
rd

:ltio
n

 
w

h
ich

 com
 lic'com

e ju
st as tlf'tail{'rI a

s a rO
lllp

k
x

 dcw
urlient. 

T
h

e p
ath

 to
 

sim
p

licity
 is n

u
t sirnplf'. 

C
om

pll'x d
o

cu
m

en
ts, on tht' o

th
er hillU

I, do n
o

t g
u

a
ra

n
te

(1
 sim

p
lieity

 
o

f co
n

strn
d

in
n

 once 
O

IH
' find.'; 

the ri~ht 
p

arah
rap

h
 num

her. I", 
O

n 
th

e 
co

n
trary

, th
e m

o
re cnm

pl(!x a df)('ulnt'nt, ttl(' m
ort' in

tf'r:ld
io

n
 m

ay
 ariR

e 
betw

ef'T
l difff'rf'nt }1(,t'tiulI!i \vhirh cO

llflic·t fro
n

tallv
 o

r in th
eir radialion~ 

o
r 

o
h

jt'C
t!V

f;S
.·\r, 

M
ort'over. 

th
e 

m
o

re detaih'fl 
:~ 

docllITH~nl, 
th

e IIH)n~ 
excC

'ptions m
ay

 he n
ecessary

 b
p

cau
se m

o
re d('cisions h

av
e "een

 m
ad

e 
ab

o
u

t 
~ituations 

th
at 

h
av

e 
lIot 

arisf'n 
Y

l't,:17 
w

hich 
tu

m
 

o
u

t 
to 

he 
difft'rP

llt th
an

 contemlll~lted.:1H 
C

O
ll:H

'qu€ntly, th
e ubjectivp o

f sim
p

lify
in

g
 lall~uagf' le::H

ls to a ~econd 
indepf!ndent goal. 

2. 
S

im
p

lifica
tio

n
 a

/step
s u

h
irh

 m
ig

h
t Ut' 

fakcll uy 
fhe citizen

 o
r 

b
u

sin
fss 

fa 
r.0111ply 

w
ith

 
tile

 
tn

u
' 

o
r 

ro
n

 tra
c
t 

irl 
Q

1/t,..,tlo11. 
P

lain
 

E
n

g
lish

 m
ay

 be attain
ab

le only w
h

ere this !:w
cond goal is 

ad
d

('v
ed

 o
r 

apprnaclled. 
C

ilihank, 
for 

C
X

(lITlIdc, 
dropped 

m
any arcan

e 
provisions 

fro
m

 its co
n

su
m

er n
o

te a
t tile sam

e tim
e as sim

plifying its lang"uag{~. 
U

n
d

erstan
d

ah
ility

 
also

 
req

u
ires 

a 
w

illing-ups:;; 
not 

to 
r1isclo~e 

a
ll 

co
n

cch
 able consequencefl w

hich 
m

ay
 

flow
 

fro
m

 
a 

transflction. 
C

O
In

­

p
letely

 
"fu

ll" 
d

isclo
su

re 
w

ould 
be 

endlesfi. 
R

ules 
com

plex 
if 

fully 
stated

 can in so
m

e cases he 
{,3

S
Y

 to co
m

p
ly

 w
ith, an

d
 even to explain, 

fo
r 99 p

ercen
t o

f situ
atio

n
s. 

T
h

e ('om
plexities lIlay be explored in case 

law
, fo

rm
al rules, b

o
th

-o
r nf'ither, 

R
ut th

ey
 are alw

ay
s th

ere-w
h

{
'th

­
er in 

law
 o

r in physics.: I:! 

A
 ch

eck
 is sim

p
le an

d
 is c()ul'lw

rl in 
plain E

ng-Iish, am
i its use is al~o 

sim
p

le for m
o

st tran
sact inns. 

B
u

l h
eh

in
d

 it is an
 incrrdibly com

piicatt'd 
leg

al stru
ctu

rc 
w

hich 
dcfinf!s 

w
h

at 
happelJ!,; 

in 
v

ario
u

s contingencies 
th

a
t do n

o
t h:n-e to be eX

flbined on th
e face o

f th
e ch{'ck, n

o
r could thf'y 

w
ell be.to 

A
 car th

a
t is sim

ple to drive is n
o

t neces:-;arily sim
ple u

n
d

er 
th

e hood. 
A

 sim
ilar idea is im

plicit 
in th

e Magllu:-;on-~'toss W
arn

!n
ty

 A
ct w

hirll 
utiliz('s th(' d

esig
n

atio
n

s o
f "F

ull" 
o

r "L
im

ited
" w

arran
ty

 41 to
 d('.scrih~ 

variolls 
ly

p
es 

o
f 

prorni~es 
m

ad€' 
by 

w
arran

to
rs. 

A
t 

I'resP
llt v

ario
u

s 
k

in
d

s 
o

f 
additional 

disclo~:nres 
arc 

reqllire<.I.~2 
P

erh
ap

s 
ev

en
tu

ally
 

w
h

ere a "fu
ll" w

arran
ty

 
jp. given, this w

ill itself con\,t'y th
e n

ecessary
 

in
fo

rm
atio

n
 th

a
t th

e C
O

llsum
er sh

o
u

ld
 he \\,(,11 p

ro
tected

 if th
p

 (('rm
s are 

livpri 
u

p
 to, 

w
ithout the 

n('cli 
fo

r 
a 

grl"at deal o
f :t(lditional 

printf·d 
infurm

ation.43 
S

im
ilarly, if no w

ritten
 w

arran
ty

 a
t all is given, crrl.ain 

im
plied w

arran
ties au

to
m

atically
 ex

ist (unle;;;s p
ro

p
erly

 d
isclaim

ed
, pos­

sib
le u

n
d

er th
e A

d
 only in lim

ited circumst.a.n('es).4~ 
T

h
u

s, ev
en

 silence 
crp.ate~) certain legal o

b
lig

atio
n

s th
a
t n

eed
 

n
o

t b
e w

hl1l1y 
spellN

l out, 
an

d
 in 

th
e case o

f silence ob\'iously are n
o

t spelled o
u

t at th
e tim

e o
f 

th
e tran

sactio
n

. 45 

S
im

plicity o
f com

pliance can
 th

u
s be th

e resu
lt o

f a com
plex "h

id
d

en
" 

stru
ctu

re w
ith w

hich th
e p

erso
n

 seek
in

g
 to com

ply dof'S n
o

t o
rd

in
arily

 
nt,t'd to he co

n
cern

p
d

. 
T

h
is effect lT

lay be hcightr>
ned by estab

lish
in

g
 

udditional 
altern

ativ
e 

m
ean

s 
o

f com
pliance, 

w
hich 

m
ay

 len
g

th
en

 
th

e 
"E

n
g

lish
" in 

g
o

v
ern

in
g

 d
o

cu
m

en
ts 

b
u

t sim
plify 

th
e 

practical 
ta,sk 

o
f 

com
pliance. 

3. 
A

 
th

ird
 typ

e o
f sim

p
licity i.If 

in
 

the p
ro

ce
d

u
re

s 
lIfccssa

ry 
to 

T
('so

ll'f lJro
b

lrm
s o

r d
isp

u
te

s. 
H

rrc, th
e n

u
m

b
er o

f R
tepg 

im
'o

h
'ed

 to
 

o
b

tain
 

1I 
d

erisio
n

 
is 

o
f critical 

im
p

o
rtan

ce. 
T

h
e 

g
reat('r 

n
u

m
h

er o
f 

Irvels 
w

hich 
m

u
st 

be 
b

ro
u

g
h

t into 
p

lay
 

in 
a 

p
articu

lar in
stan

ce, 
th

e 
greau~r, th

e d
elay

 an
d

 ex
p

en
se, prot-.ably by a larg

e g
eo

m
etric factor. 46 

T
he use o

f charts show
ing th

e stru
clu

re o
f a d

ep
artm

en
t o

r ag
en

cy
 is 
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G
E

N
E

ItA
L

 O
B

L
IG

A
T

IO
N

S
 L

A
W

 
~
~
-
7
0
2
 

fairly com
m

on, b
u

t O
rIV

! charL
1 flhow

ing thf' 8ctl181 f't(lJl!'1 ",-hich rnu!'ot h
r 

follm
\'(,fl 

to ohtnin R
 final 

r(,!"llliutinn 
o

f n pn'J.;f·ntly (,nm
m

on "i1U
iltin" 

R
re fitill ran

, .. n 
Tni~ fI!-IJlf·rt iM jU

K
t n~ irllpnrt.ant to th~ "in11,lil'ity n

f ttl(' 
oJw

ration o
f th

e I('gal !'y!-;h~m from
 

thp point o
f 

\'ip
\\' o

f th
e "con:-:um

cr 
o

f ju~tiCf'''~!l 
n~ 

is 
tht' 

!'irnplirit~, 
o

r 
ul\(l('r~t:tndahlhty 

o
f 

11\1\J!\lu~(,. 

A
n im

pnrt:lnt a
~
p
c
d
 of tll(' !'impli(,lt~ 

o
f tht:' o

l't'ratio
n

 o
( a p

rn
rr,tn

ral 
s:R

t('m
 h. th(~ d

c
g

n
'e

 o
( em

phas.i:-: p
laci'd

 o
n

 ju
risd

ictio
n

 o
f each

 ('If'nll'nt 
w

ithin th
e sy~t('m. 

W11'~I'(' th
 .. ~e an! p

o
ten

tially
 o

H
'rlal'p

in
g

 an
d

 w
h

t'rc 
th

e choice o
f th

e p
r(lfH

'r trih
u

n
al is 

g
iY

('n
 p

rt'd
o

m
in

an
t w

ei(!ht, a ~n'at 
am

ount. o
f lim

e is 
nert,,..,<:;arily expendC

'd b
y

 tile sy
stem

 (and is 
Jtllpo~t'd 

on 
lhe 

"co
n

su
m

ers" 
o

f 
th

e 
sy

stem
) 

in 
de{t'rm

ining 
ex

actly
 

w
hl(,h 

trihull:lJ sh
o

u
ld

 h
av

e h
"n

d
lf'd

 th
e m

a
tte

r, 
Thj~ can

 R
om

etirnes 
fil'{'111 to 

th(l Jlllhlic ah
o

u
t a~ !;il'lIiricant aR th(' ('()unt.in~ o

f angel!> on th
e he;l(i o

f 
a 

pm
. 

T
here 

a
re

 
in Ikatinns 

th
at 

the 
I~' ... el 

R
ystem

 
roay 

have 
th

e 
capability o

f rp
v

ersin
g

 t.his tren
d

. 49 

R
ea'4(m

s F
o

r C
o

m
p

lex
ity

 

T
he au

to
m

atic h
'n

d
en

cy
 o

f a 
legal !S

ystem
 

is 
n

o
t to

w
ard

 sim
plicity, 

b
u

t tow
ard g

reater com
pl('xity, fo

r a n
u

m
b

er o
f r('ac:.ons: 

(:1) T
hose as.pecL.,; o

f th
e s),sh.'m

 w
h

ich
 do not w

o
rk

 w
ell alw

ay
s im

'lte 
fu

rth
er elab

o
ratio

n
 to co

rrect lh
e deficiencies. 

A
s th

ese in tu
rn

 sh
o

w
 

d
d

icien
cies, 

th('y can
 also

 be 
fu

rth
er 

elah
o

rated
 

u
n

til a 
m

u
ltilay

erp
d

 
ch

f!eseclo
th

 is created
 w

ith excpptions_ I'x('cptions to UH~ 
f>

X
C

f'p
tirln

:'i, aw
l 

6
0

0
1

1
. 

(b) T
h

ere is an au
to

m
atic tf'ncit'nc), o

f th
e ('xped~ w

ithin all}' p
articu

­
lar fit~ld to u

se jarg
o

n
 th

at th
ey

 u
n

d
t'rstan

d
. 

T
h

is hU!-5 th
e ad

v
an

tag
e o

f 
cond{~nsation an

d
 tim

e-saving for th
em

, an
d

 also
 estab

lish
es a feeling" o

f 
su

p
erio

rity
 O

\'e
r th

e rest o
f th

e public w
h

o
 do n

o
t u

n
d

erstan
rj th

e sP
('ret 

C()df~ invoh·pd.'JO
 

(c) T
hose 

w
ithin 

an
y

 
institution 

g
en

erally
 

W
if;h 

to 
prl'sen'e o

r 
ad­

v
an

ce th
eir position an

d
 can o

ften
 do so b

est by 
fu

rth
e
r com

plexifica­
tion of th

e sy
stem

, th
u

s req
u

irin
g

 m
o

re sta
ff an

d
 p

lacin
g

 them
 "o

n
 th

e 
g

ro
u

n
d

 floor" o
f 3n even larg

er in
stitu

tio
n

al structure.;,l 
T

h
e 

"in~irl­
ers" in su

ch
 a stru

ctu
re can

 alw
!l)'s com

e up w
ith

 valiri arg-um
('nts as to 

w
h

y
 

any 
ch

an
g

e 
is 

im
possible 

o
r 

im
p

ractiral. 
S

ince 
the}' 

are 
b

y
 

definition m
o

re ex
p

ert th
an

 an
y

o
n

e else in th
e in

tricacies o
f th

e sy
st('m

 
th

ey
 

w
ill 

u
su

ally
 

w
in. 

Indeed, 
d

f0
rts 

to
 

sim
plify 

m
ay

 
8

o
m

t'lim
es 

th
em

selv
es m

erd
v

 add anoth(:r k
v

el o
f com

plexily. 
C

an any of lhis he chang(·d'.' 
In th

e p
ast. the availability o

f H
f'm

in
g

­
ly lim

itless res.O
llrces n

w
an

t th
at the \\ aste n

e
a
trd

 by a m
o

re ilnd n10re 
com

plex 
legal sjf.tem

 w
as 

sim
ply 

an
o

lh
er 

p
art o

f th
e 

co
st 

o
f d

o
in

g
 

businc!>s, w
hich could he rarried

 n
r ch

arg
ed

 o
ff, an

d
 u

ltim
ately

 p
assed

 
on like ev

ery
th

in
g

 rIse to th
e co

n
su

m
in

g
 puhlic_ 

N
o

w
 a nt'w

 attitu
d

e is 
possible. 

F
o

r it 
In becom

e effectiv
e, a 

n
u

m
b

er o
f pre-conditions 

a
re

 
nt>

cessary: 
0) 

A
 

co
n

ve
rW

'llce
 

o
f int~rest 

o
n

 
th

e 
p

art o
f b

u
sin

ess, 
ronsum

l?r 
r€

p
resen

tativ
es, 1nd o

th
ers w

ho see a co
m

m
o

n
 

in
terest in 

red
u

cin
g

 
com

plexity.:;2 
(ii) 

A
n enhancem

f'llt o
f th

e per('('ptkm
 

th
at 

"less can
 he m

o
re

"
­

th
at ceasin

g
 to 

do 
th

e 
w

rong-
th

in
g

 
can

 ad
d

 
as 

m
u

ch
 o

r m
o

re 
as 

seek
in

g
 

com
plex 

solutions .
.
 T

his 
is 

th
e 

hidden 
notion 

behind 
th

e 
success o

f such H
dvertising as fo

r th
e "lIncola"':':! 

(iii) 
S

tu
d

y
 o

f h
o

w
 to sim

plify com
pliance req

u
irem

en
ts an

d
 th

e flow
 

o
f decision p

attf'rn
s .'j~ 

F
o

r co
n

su
m

ers, sim
plicity can

 
m

t:'an 
ability 

to 
deal 

w
ith 

p
ro

h
lem

s 
w

hich the v can
n

o
t now

 handle effecth
'ely

 a
t all, b

ecau
sf' o

f th
e tirn(' an

d
 

ex
p

en
se 

fnvolved. 5f1 
F

or 
business, 

it 
can

 
m

ean
 

gr<>at('r 
resp<'ct 

for 
c
o

n
tm

d
s 56 ann m

o
re w

orkable, hence b
etter com

pliance pm
cE

'durt,s to 
m

eet legal requirem
C

'nts. 
B

ecau
se all can

 g
ain

, a coalition is pM
sihle. 

1 T
he original law

 added a new
 G

en. O
bligations L

aw
 § 5-701(b) and 

(c), renum
bered in 1978 to b

. § 5702. 
S

ee com
m

ent, "L
et the B

uyer B
. 

69 
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d
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ill C
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.Y
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T
h

e 
1'1~.·1l L

a
n

g
u

a
g

e
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in

illg
," N

.Y
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tion 
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H
ow

 
10 

B
affle 

L
egal 

H
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N
.Y

 
P

ost, 
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7
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n, "S
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n

d
n

rcl F
o

rm
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rv.L
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p
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o
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ift Ih
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r I.f·~all·q· ~-Sirnpliry, S

im
p

lih
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A
t'l'flf.I't ltllli U

o
n

rfl: 
T

ill' ('o
n
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u

n
n

i MIl~IIZilll' N
o

, Ii, p. fit t.ltlfU
' 

](177,. 
4 C

f. ~1nn(lh'r v. C
om

m
onw

ealth S
tation C

n., :107 M
asg. 470,:10 N

.E
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d
 

:1RU 
C

1!!W
); 

lIentlingsf'lI 
\'. 

B
loom

field 
M

oturs, 
Inc., 

!1~ 
N

.J. 
a;)~, 

11;1 
A

.2d fi!l (l!U
iO

) an
d

 au
th

o
rities ciU

,(i, 
C

o
m

p
are ah

m
 ,Jone~ v. 

Gr~'\t N
o. 

R
y., (i~ M

ont. 2:U
, 217 P

ac. fi7:J (l!):~2); 
L

am
b

ert v. C
alifornia, !\;}:) U

.S
. 

22r" 
22~, 229 (1flr,7). 

c, 
K
~
.
 

R
en

taw
ay

., Ine. 
v. 

O
'N

eili M
ilk &

 C
ream

 C
o .. :lOH 

N
.Y

. 
~42, 

:1·18. 
126 N

.E
.2d 271, 273 (1!15!;); 

T
aylor v. IJniled S

t,l!es C
"u

a
lty

 C
o., 

2ftI') N
.Y

. ilG
O

, afi4, 
Il}!) N

.I':. 2!)2, 2!.:1 (1D~lfi); 
H

ay
 S

tatl, S
nw

lting-
C

o. v. 
F

('rric Indus., 
Ine., 

~!I~ 
F.2t1 

~Hi (b
l 

C
ir. 

I!II;I); 
~1altl'r o

f 
i);\vi'\, 

117 
M

isc. 
%

, 
98, 

2ti:l 
N

.Y
.S

upl'. 
4R2, 

·181 
(Sl\rr.CU~:J:I); 

R
,·,tatclr:,,'ls 

C
o

n
trad

s S
ec. 2:W

(d) &
 

C
ornm

f'nt (d) (19:12); 
:1 C

nrbin, C
ontracts S

ec. 
5fj9, p. 262 (rev.ed.19G

O
,; 

I'ath'rson, "T
he in

h
'rp

rd
atio

n
 an

d
 COIl~trllC· 

tion o
f C

ontracts," 64 C
ollIJl1.L

.H
ev. 8:13, 

g5·1 
(1~G4). 

Ii S
ee Pattf~r~on, "T

h
e In

te
rp

re
ta

tio
n

 anli C
o

n
stru

ctio
n

 or C
ontracts," 

64 
C

o
lu

m
.L

.R
ev

. 
8il3, 

H
f)5-862 

(lfH
;4); 

E
hren7.w

eig, 
"Adhe~;ion 

C
on· 

tra
d

s in 
th

e 
C~nflict 

o
( 

I.aw
s," ;'3 

CoJ.L.R(~v. 
H

l72 
It!F

i:l); 
Kf's~lpr, 

"('rm
ll'ad

s o
f A

d
h
e
B
i
o
n
-
S
n
m
f
~
 Thou,~hts A

h
o

u
t F

rc(,dom
 o

f C
o

n
tract," 

43 
C

olnm
.L

.R
cv. 

62!1 
(19·1:1); 

L
iew

ellvn, 
"B

onk 
R

eview
," 

52 
H

an-.L
. 

R
ev

. 700 (19~1~); 
cf. 

S
ieg

elm
an

 v. 
C

u'nard W
hitt, S

tar, 
L

t.1., 
221 

F 2d 
IH

!J, 
,~1)4-0fi (2<1 C

ir. 
1!l;)-fj) (F

rank, J., t1isscnting"j. 
7 R

enlaw
ays, Inc. 

v. 
O

'N
eill 

M
ilk 

&
 

e
r<

'a
m

 C
o., 

30H
 

N
.Y

. 
3·12. 

126 
N

.E
.2t1 271 

(l9I)S); 
B

ay S
inte S

m
eltin,: C

o. 
v. 

F
erric Im

lu8., 
Ine., 2(12 

F
.2

d
 9G

 (1
st C

ir. 
1961) di~cu5sed in 

P
attrrso

n
, "T

tH
' in

terp
retatio

n
 an

d
 

C
onstruction or 

r()ntrad~," 64 C
olurn.L

.R
<

,v. 
>

tl:t, 
R!J·I 

&
 

n. 
8

3
 (lH

ft·1). 
I
I
 

if thpre is an
y

 doul!t as to til(' ITlcanill~ o
f the tl'rm

s em
ployf.'J, 

th
e [party 

pre~H'nting 
th

e language] is 
responsihle for 

it as 
th

e Ian· 
g

u
"p

' iH w
holly [his] ow

n 
.
.
 " 

G
illet v, R

ank o
f A

m
"rica, 160 N

.Y
. 

54!., 554, 55 N
.R

 !!!l2, 2!l:! (1H
!I!)). 

R
 S
C
~
 

R
yon v .•

 John W
nnam

aker, N
ew

 Y
rnk, 

111(,. 
116 

M
isc. 91, 

H
lO

 
N

.Y
.SIIPP. 

250 
(S

up.C
t.1921), 

aff'd, 212 
A

pl'.])iv. 
8.18, 

19,1 
N

.Y
.S

upp. 
977 

(2d 
!lep

't 1922), 
aff'ri, 

2:15 
N

.Y
. 545, 

1~!' N
.E

. 728 (1B
23); 

In re 
V

aupel's 
E

state, 
37 

N
.Y

.S
ul'l'.2d 

8!;~, 
SSIi 

(SlIrr.C
t..1942), 

aff'd
, 

21i6 
A

pp.P
iv. 723, 40 N

.Y
.S

III'I'.2d %
(i (1st D

"I"l 1943). 
~ 

C
f. 

D
i('kerson, "S

tatu
to

ry
 In

terp
retatio

n
: 

C
ore 

M
e
a
n
i
n
~
 aprl 

M
ar· 

g-inal U
ncertainty," 

2
~
 M

o.L
.H

cv. 
I (1

!)flt). 

10 
(f. C

urtis, <fA 
B

etter T
h

eo
ry

 of L
<'gal In

terp
retatio

n
," in Ju

risp
ru

· 
denee in 

A
ction 

131-170 (N
.Y

.C
.B

.A
.l9S

3); 
,Jones 

"S
tatu

to
rv

 D
o

u
b

ts 
ant! 

L
egislative 

Intention," 
40 

C
olurn.L

.R
"v. 957 

(1940). 
"'th

e sam
e 

\\oreis, in d
ifferen

t sl'ltings, m
ay not m

ean th
e sam

e thing." 
Sk{'lIy O

il 
C

o. 
v. 

P
hillips 

P
etroleum

 
C

o., 
339 

U
.S. 

G
67, 

678 (1900); 
cf. 

R
. 

H
. 

Johnson &
 C

o. v. S
E

C
, 198 F

.2d 690, 696 (2d C
ir.), cert. denied, 344 U

.S. 
855 (1952'. 

" 
E

.g., C
om

m
'r v. L

oR
u", :ISI U

.s. 24:1, 249 (1il;;';); 
U

nited S
tates v. 

H
utcheson, 312 U

.S. 219, 2:H
-:15 (19,11); 

~;Iectrolux C
orp. v. V

al·W
orth, 

Inc., G
 N

.Y
.2d fiSG

, 569. 161 N
.E

.2d 197,201, l:lO
 N

.Y
.S

ul'p.2d 1177, 987 
(19,.0); 

S
ch

u
ster v. C

ity of N
ew

 Y
ork, 5 N

.Y
.2t! 75, 85-S

6, 15·1 N
.E

.2d 
534,,540, 

ISO
 

N
.Y

.S
upp.2d 265, 

273-74 (1958); 
S

tone, "T
h

e C
om

m
on 

70 

G
.
-
I
.
 OJ.'

IU
Nli*

 
_ 

_ 
,til-W

i 
L

aw
 

in 
the 

U
nited 

S
tate'," 50 

H
o

rd
,.R

 ... 4, 
I2-1R

 (
l
9
~
 •. 

w
orth, "'m

l'liN
I W

'lrnlllfi"f! o
f Q

unlity In N
on Rall'~ Cft~rA':":U';", 

r. H
('y. flr,:I, 

f~rd O
U

f,7); 
(~HI."lt'nt, (J!, C

,.IIJIfI."Il,· .....
• k7. 

·1~ll fHlr,~II: 
d

. 
P

ark
er 

v. 
D

l"flw
n, 

317 
U

.S
. 

~·I1, 
:U

)7 
(19,13,; 

S
u

u
th

ern
 

I'nciric 
(,(I. 

v. 
I\rim

n
n

, :l:!r, U
.s. 7G

l. 7
i3

 (I!)·lf,). 
C

om
pnr(' nl~n F

ulfl, J. in Z
t'llttm

nn v. 
H

arrv 
W

illst""' 
Inr., :IO

S N
.Y

. 
l~fI, 

18n 
n. 

3, 
III 

N
.E

.2d 
R71 

U
9:.:1) 

(p('rS~lasi\.·f'nf.'s5 o
f uee prior to

 3
!jQ

[ltio
(J a~ reflprtinR

 nlO
(I('rn thinkillg 

o
n

 com
m

errial trallsaclioll!\.) 
12 O

n Sec. 2-:102 genf'rally see A
m

erican
 H

om
e Im

pro\'em
ent, Inr. v. 

M
orIver, 201 

,1.2<
188" tN

.lU
9

6
·l). 78 H

nrv.L
.R

e,·. 865 (l9f,:'). 

1:1 cr. 
Pattel"~on, "T

h
e In

u
.·rp

retatio
n

 and C
o

n
stru

ctio
n

 o
f C

o
n

trn
ch

," 
G

·' C
olum

.L
.n,·\,. R

:l;I, Afj·1 &
 n. A

il 1I!)(ji) Ruel ('n!-\f'~ d
tN

J. 
C

o
m

p
n

rf' RI~n 
W

illiam
" 

V. 
\"'H

lk"r T
hrllna ... 

F
u

rll, 
C

II., 
:I;,f) 

F 211 
,14:, 

t
l
U
~
.
C
i
r
.
 

!!I{;r.il. 

.. S
ec O

dt>Cl 
V

. E
asl A

n
'n

u
e C

orp., 178 
~Iisc. 

:IG~, 04 
N

.Y
.S.2'1 a

lt, 
317 (S

up.C
t. 1~12); 

arr'd, 264 A
I'P

.D
i,·. nR

5,:17 N
.Y

,S
.2d 491 (Ith

 n
o

p
t. 

1!l,12); 
B

rew
,.· r v. J. and J. 

Ro~,e," C
o., 169 N

.Y
. 73, 80, 62 N

.E
 

164 
(19Ill). 

In ~d"lfitcr v. C
ity o

f N
ew

 Y
ork the co

u
rt ,late<

l: 
"T

h
e 

exi~ttnce 
o

f sectio
n

 
IB

48 
o

f 
th

e 
P

enal Law
 

d(}('s 
n

o
t 

def('nt 
p1aintiff's com

m
on-law

 
r3

U
R

C
 o

f action. 
In th

e contrary. it reflects 
fI 

public 
policy 

tk
it m

unicipalities 
sh

all 
re~pon(f 

in 
d

am
ag

es 
to

 prjo.·nle 
citizens o

r thf'lr estates w
h

o
 h

av
e h

een
 injured an

d
 killed as a resu

lt o
f 

airlin~ in law
 '·nf()rCf~m~'nt. 

T
hili R

t.atutf! 
c1

lllta
iriH

 
n(1 

I:mgua~(' 
h

a
rrin

g
 

p
lain

tiff's 
c
O

H
llllo

n
·J

a
w

 
rC

nll'dy. 
T

h
e

 
ru

le 
i~ 

th
at 

'[al 
tilA

itute 
ill 

Ih
e 

affirm
ativ

e, \\ ith
o

u
t an

y
 negativt>

 ex
p

ressed
 o

r im
plif·d, 

takl'~ aw
ay

 no 
preexisting rirllts o

r rem
ed

ies: 
as a g

rn
t'ral rule, it operat('!' m

e
n

'l), to
 

furnish 
an

 
additional 

rcm
eciy 

fo
r 

th
e 

f'n
fo

rc('m
t'n

t 
o

f 
n 

rh
!h

t 
• 

(M
cK

inney's rO
n". L

aw
s of N

.Y
 .. B

onk 
I, S

t.,tu!,,". S
ec. :11). 

"In
 olher 

w
erd

s, w
here 

a 
rem

ed
y

 
existed 

at cornm
on 

Jaw
 

for 
th

e 
w

ro
n

g
 o

r in
ju

ry
 ag

ain
st w

hich a rem
edial statu

te is dirpctt'd, if rw
('h 

II. 

~tatute 
provjrl"g 

a 
m

o
re 

en
larg

p
d

 
o

r 
a 

!';um
lllary 

o
r 

nlOrl~ 
d

ri('il'n
L

 
fl'm

edy for th" p
arty

 ag~ril'ved, b
u

t does not in 
tl'T1n~ o

r b
y

 Il('('e~sarr 
im

plication dC
J'l i\'l' him

 o
f th

e rem
l'd

y
 w

hich existf'd at com
m

(m
 law

. th
e 

"tatu
to

ry
 re

m
d

y
 

iF; 
c
o
m
~
i
d
"
r
e
d
 

<l!i 
m

erely 
cu

m
u

lativ
e, 

an
d

 
tlH~ 

Jlart~· 
injured 

m
ay

 
1 :'f:ort 

to 
(lither 

a
t 

h
is 

electi(ln." 
5 

N
.Y

.2d 
7fi, 

85, 
18.0 

N
.Y

.S. 265, 27·1,1:'4 N
.E

.2d 534 (19,.8). 
S

ee also N
orton v. th

e S
tate o

f 
N

ew
 Y

ork, 53 M
isc.2d 4%

, 279 N
.Y

.S.2t1 309. 3
1
~
 (e

l. of C
laim

" 
19M

); 
T

aylor v. M
ayor o

f C
ity o

f N
ew

 Y
ork, 82 N

.Y
. 

11 (lR
R

O
); 

S
"
l
i
~
m
a
n
 v. 

F
ri,'dland"r, H

I9 
N

.Y
. 
~73, 

~
2
 N

.B
. 

1047 (1910): 
/."h

 .. It v. 
G

alpin. 
22R 

A
I'I'.D

iv. 6,5, 239 N
.Y

.S
. 76, 79 (4th D

ept. 19:'0); 
"o

u
n

d
, "C

on,m
on L

aw
 

alld 
L

egislnlion," 
21 

lIarv
.L

.R
e,. 

383, 
3R

,'>-,197 
(1908); 

S
tone. 

"T
h

e 
C

o
m

m
o

n
 

L
aw

 
in

 
th

e 
U

nited 
Stal('~," 

5
0

 
H

n
rv

.L
 R

ev. 
4, 

):~ 
(1~13t;). 

15 C
o"'l'are In

lerstate C
ircuit, 

Inc. 
v. 

U
nited 

S
tates, 306 

U
.S. 

208, 
225-26 (1939); 

U
nited S

tates v. 
C

ostello, 275 
F

.2d 
355, 

358 
(2d 

fir. 
1960), aff'd, 36.1 U

.S. 26.1 (1961); 
3 W

igm
ore, E

"idence Sec. 1042 a
t p. 

733 (3d ed. 1940). 

16 
A

s 
to

 insuran(,e, 
see 

specia1izt·d 
pro\o'isions 

in 
G

en
t'ral 

Blisill('.~s 
L

aw
 A

rt. 23, 23-A
, 23-B

, 23-C
, S

ec. 3,,0 to 359-W
; 

a
5

 to sccuritie,. 15 
U

.S.C
.A

 ch. 2A
, 211-1, 2]), S

ec. 77a-78aaa, R
O

a-l. 

11 C
om

pare generally S
ih

'er v. N
ew

 Y
ork S

tol'k E
xchange, :na U

.S. 
341 (196:!); 

N
ote, 58 C

olum
.L

.R
ev. 673 

(195~). 

IP 
A

s to
 th

e latter, com
pare F

ederal T
rad

e C
o
m
m
i
~
s
i
o
n
 T

radf> 
R

eg
u

· 
lation R

u1e, 
P

reservation o
f B

u\"('r'!'o 
Claim~ and D

efenses, 16 C
.F

.R
. 

P
art 433, F

ederal R
eg

ister M
ay'14, 1976. 

I' C
f. T

rain v. C
olorado P

ublic In
terest R

esearch G
roup, 426 U

.S. 
I, 

22 (1976); 
B

row
n v. G

SA
, 425 U

.S. 820, 828 (1976). 

2. S
ee L

lew
ellyn, "M

eet N
egotiahle In

slru
m

m
ls," 44 

C
o

lu
m

.L
.R

n
. 

299, 312 (1944). 
21 

P
ublic L

aw
 93-637 (1974), R8 S

tat. 2187, S
.,ction 104, 15 U

.S.C
.A

. 
§ 2304. 

cr. 
N

ew
 Y

ork S
tate B

ar A
ssociation, 

B
anking, C

orp<>ration 
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§ 5-702 
G

E
N

E
p
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B

L
IG

A
T

IO
N

S
 L

A
W

 

and B
u.inc .. L

aw
 S

ection, A
ddre •• from

 F
all .Ieetin

g
, O

ct. 9-12, 1975, 
S

IIriltoR
8 Sprin~!\, p. 11-14. 

21 
C

om
pare M

<Jrton v. 
M

ancari, 417 
U

.R
 r,:H

i, 
5G

O
-fil 

(1914); 
R

ad1.a· 
now

er v. T
ouche, R

oss &
 C

o., 426 U
.S. \.IS

 (1976); 
S

ilver v. N
ew

 Y
ork 

S
tock 

E
xchange, 

supra 
note 

27; 
N

ote, 
5H 

C
olum

.L
.R

ev. 
673 

(1958), 
~1 

C
f. O

reck C
orp, v, W

hirlpool CO
rr)" 

579 F
,2d 126, 133 (2d C

ir, 1978) 
(en hanel, 

S
ee also Sluw~H)n, "S

tn
n

d
ard

 F
orm

 C
o

n
tracts", 84 

H
arv.L

. 
R

ev, 529 (1[171). 

" 
40 F

It. 53506 (11/18175), 
16 C

,F
.R

. 
§ 433.2(a), (b). 

25 
E

.g. 
N

,Y
. 

P
ersonal 

P
rop. 

L
aw

 
§ 305, 

N
.Y

. 
B

anking 
L

aw
 

§ 
tn8(4)(c). 

211 
Sp.e 

L
1w

rellyn, 
"1\.ft·et N

egotiable 
Inslrum(~nts", 

44 
C

olurn.L
.R

ev. 
298 (1[1,11). 

In the ca.e of the R
ule of 78, u

n
d

er the T
ru

th
 in L

ending 
A

ct, com
pare G

an
tt v. C

om
m

onw
ealth L

oan C
o., 573 F

.2d 520 (8th C
ir. 

1978) w
ith B

allew
 v. A

ssociates Fin. S
er. C

o. o
f N

eb., Inc., 450 F
,S

upp. 
253 (D

.N
eb. 1976), 

27 
C

f 
C

ary, 
"R

eflections 
U

pon 
the 

A
m

erican 
L

aw
 

Im
;titutc 

T
ax 

P
rojf'ct and th

e In
tern

al R
ev

en
u

e C
ode: 

A
 P

lea for a M
o

rato
riu

m
 an

d
 

R
eappraisal", 60 C

olum
.L

.llev. 259 (1960). 
M

any g
ro

u
n

d
s for decision 

in 
o

u
r society are not contained in 

w
ritten

 ruleR
 

an
d

 m
ay

 indeed he 
deeper th

an
 those rules. 

C
f. S

teele v. 
L

ouis"ille &
 N

ashville R
. 

C
o., 

323 
U

.S
. 

192 
(1944). 

"F
ull" 

disclosure 
o

f 
the 

consequences 
o

f 
a 

tran!;;action 
w

ould 
involve 

d
iscern

in
g

 and 
d

escrib
in

g
 all 

o
f 

th
ese as 

w
ell. 
28 S

till an
o

th
er option is to replace th

e co
n

cep
t in q

u
estio

n
, su

ch
 as 

th
e R

ule o
f 78, by a new

 one h
av

in
g

 a sim
ilar su

h
stan

tiv
e im

pact, e.g, 
an

 
ad

u
arial 

refu
n

d
 

co
m

p
u

tatio
n

 
b

u
t 

allow
ing 

a 
great€'r 

m
inim

um
 

finance ch
arg

e to b(> 
impo~erl by th

e creditor. 
29 

R
egardin,R

' 
so

m
e 

possible 
im

plications, 
cf. 

N
o

te, 
"V

iolations 
b

y
 

A
gencies of T

heir O
w

n R
egulations," 87 

H
arv.L

.R
ev. 629 (1974); 

see 
also Illinois H

.B
. 2509 (1977); 

V
erm

ont P
roposed R

ule 77-1'146. 
30 

C
o
m
m
i
t
t
e
(
~
 on S

t.atf' L
f'gislation, R

ero
rt N

o. :W
H

. B
ulletin o

f A
ss'n

 
o

f the B
ar o

f the C
ity of N

ew
 Y

ork on S
tate L

egislation 9(j\ (1977); 
T

yler, L
etter to the E

ditor, "S
ullivan B

ill: 
A

 S
ledgeham

m
er H

low
 for 

C
larity," N

.Y
. T

im
es, 8/5177, p. 

A
20; 

com
pare G

oldstein, "T
he P

lain· 
L

anguage 
M

ovem
ent 

is 
G

aining," 
N

.Y
, 

T
im

es, 
8/21177, 

§ 4, 
p. 

8; 
B

lum
enthal, 

"P
lain

-L
an

g
u

ag
e 

L
aw

 
F

acin
g

 
A

m
en

d
ato

ry
 

R
eleg

islativ
e 

P
roceeding," N

.Y
. T

im
es, 2/4178, p. 21. 

:11 
S

ee also F
ried

m
an

, L
etter to th

e E
ditor, N

.Y
. T

im
es, 2

/1
7

/7
8

, p. 
A

26; 
B

usiness W
eek, 1123/78, p. 

112; 
b

u
t see E

ditorial. N
.Y

. T
im

es, 
2115178. 

32 26 S
tat. 209 (1890), as am

ended 15 U
,S.C

.A
. 

§
§

 
1-7 (1970). 

"A
s a 

ch
arler of freedom

, th
e A

ct h
as a g

en
erality

 and ad
ap

tah
ility

 com
para­

ble to th
at found to b

e desirable in co
n

stitu
tio

n
al provisions". 

A
ppala­

chian C
oals, Inc. v. U

nited S
tates, 288 U

.S. 341, 359-60 (19:1:1) (H
uj{hes, 

C. J.). 
33 

S
ee generally R

aym
ond T

ransp., Inc. v. 
R

ice, 434 U
.S. 

129 (1978); 
H

u
n

t v. W
ashington S

tate A
pple A

dvertising C
om

m
'n, 97 S

"p.C
t. 2431, 

432 U
,S. 

333 
(lU

77) and cases cited; 
D

ow
ling "In

terstate C
om

m
erce 

and R
tate P

ow
er: 

R
evised V

ersion", 47 C
olum

.L
.R

ev. 547 (1947). 
O

n 
state 

enforcem
ent 

of 
federal 

law
, cr. 

C
om

m
ellt, 

24 
C

ase-W
estern

 
R

eserve L
.R

ev. 144, 152-56 (1972). 
34 T

h
e equal protection principle applies to th

e F
ed

eral G
o

v
ern

m
en

t 
by 

"irtu
. o

f the 
F

ifth 
A

m
endm

ent due 
process 

clause. 
B

olling 
v. 

S
harpe, 347 U

.S. 497 (1954). 
36 

L
lew

ellyn, IIM
eet N

egotiable InR
trum

ents", 44 
C

olum
,L

.R
ev. 298, 

322 (194<\). 
C

f. C
ary, "R

eflections U
pon the A

m
erican L

aw
 In

stitu
te 

T
ax P

roject and the Internal R
evenue C

ode: 
A

 P
lea F

o
r A

 M
oratorium

 
and R

eappraisal," 60 C
olum

.L
.R

ev. 259 (1960). 
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L
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he l.aw

, C
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X
IV

 
(\9r.:n. 

cr. 
S

ilv"r v. N
ew

 Y
ork S

to .. k E
xrhanl(e, an II S. 3410%

;1); 
IInited R

I.,lL
-. 

v, H
utcheR

on, 312 U
.S, 219 (1!)41); 

and R
ee G

ordon v. N
e

w
 Y

ork S
tock 

E
xchange, 422 

U
,S. 659 

(ln
o

) U
nited S

tates v. 
N

A
S

D
, 422 U

.S. 
694 

(1975), 

37 
l"{,nlpare, for exam

ple, th~ N
cw

 Y
ork S

tate C
onstitution w

ith
 th

e 
FE

'deral C
onstitutif)n, properly call('d o

u
r "g

reat in
stru

m
en

t o
f !':")"'I'rn

­
m

ent, intt!nded to cO
Iiure for unnum

ucT
I,d g

en
cratio

n
s . 

roncf'rn(>
d 

w
ith su

b
stan

ce and not w
ith form

," 
D

im
ick v. Schi(>(it, 

2fl3 U
.S. 474, 

490 ono) (S
tone, J. dissenting). 

" 
C

f. 
S

teele v, 
L

ouisville &
 N

ashville R. 
C

o .. 
323 

U
.S. 

192 (19H
). 

39 
C

f. G
erald F

einborg. W
hat is the W

orld ~Iade O
f? 

(I!l77). 

40 
C

f, L
lew

ellyn, su
p

ra note 20. 

4\ 
Magnugon·Mo~s 

W
arran

ty
-F

ed
eral 

T
rad

e 
C

om
m

ission 
Im

prove­
m

ent A
ct, P.L

, 93-637 (1975), S
eetion 103, I.S U

.S.C
.A

. 
§ 

230~ 

42 T
hese are defined by reg

u
latio

n
s co(lified in 1 fi C

 F
.R

, as am
en

d
ed

, 

,13 S
ee 

M
agnuson·M

oss 
W

arran
ty

-F
ed

eral 
T

r:l(je 
Cornmi~sion 

1m
. 

provem
ent 

A
ct, 

P,L
. 

93-637 
(ln

5
), 

S
ection 

104(e), 
15 

U
.S

.C
.A

. 
§ 2804(e). 

B
usiness &

 C
O

'lioration L
aw

 S
t'etion. N

.Y
. S

tate B
ar A

s,'n
, 

A
d

d
re"e, from

 F
all M

eeting, O
ctoher 9-12. 1975, 

" 
15 U

.S.C
.A

, 
§ 2308. 

F
orm

erly express w
arranties could exclude 

all im
plied w

arran
ties, som

etim
es leaY

ing le~s total cov(>rage th
an

 th
e 

latter atone w
ould have off('red. 

45 S
ee F

arn
sw

o
rth

, "S
o

m
e C

c'O
siderations in 

th
e D

raftin
g

 o
f A

grpe­
m

en\..: 
P

roblem
s in Interpretation and G

ap-Fdling-", 23 R
ecord o

f T
he 

A
f>s'n 

o
f th

e B
ar o

f the 
C

ity 
o

f N
ew

 
Y

nrk 
to

,) (1!H
i8); 

Farn~worth, 
"M

eaning In U
l(' L

aw
 or C

o
n

tracts," 76 Y
alp L

.1. !1:l~ 1191;7); 
f'altl'n"lon, 

"T
he In

terp
retatio

n
 and C

O
llstrur:tinn of C

ontracts", 64 
C

olum
.L

.H
c\' . 

833 (1964); 
Y

oung. "E
qui\'ocation In the M

aking o
f A

greem
en!>

;," 64 
C

olum
.L

.R
ev, 

619 
(196,t); 

F
arn

sw
o

rth
, 

"ni~p'Jt('s 
O

v
er Omi~sitln 

in 
C

ontracts", 
68 

C
olum

.L
.R

ev. 
860 11%

8); 
C

'f. 
K

rallse. 
"l~,tter 

o
f In. 

te
n

t-A
n

 A
g

reem
en

t to A
gre('," 50 N

,Y
, S

t;tte B
.J. 4

;4
 (1978), 

46 C
f. A

ntony Jay, M
anagem

ent and M
achiavelli (1968); 

P
ew

r D
ruck­

er, C
oncept o

f the C
orporation (1!l60); 

C
. N

orlhcote P
ark

in
so

n
, P

ark
in

. 
son's L

aw
 (1957); 

R
ohert T

ow
nsend 

U
p 

the O
rganization (1970); 

R
. 

A
lec M

ackenzie, T
he T

im
e T

rap, ch. 7 (1972); 
P

d
e
r &

 H
ull, T

he P
eter 

P
rinciple (l9(i9); 

.Jane Jac()h~'t T
he f~c()flomy o

f Citip~ (l!l69), 
"If too 

m
any approvals are f(~quir('d h

d
n

re
 an

 id('a can be born, th
e prohahili­

ti{>s 
are 

overw
helm

ing 
ag

ain
st 

it." 
T

reb
u

s, 
"A

p
p

ly
in

g
 

S
cien

re 
to

 
Industry," U

.S. N
ew

s &
 W

orld R
eport 33 (Jan. 8, 

197!)' 

47 S
ee H

,R
cp. N

o. f},}'-575, 95th C
o

n
g

, 1
st Ses~. (1977). 

P
rp

su
rn

ah
ly

 
this 

tet'hniquC
' 

is 
not 

m
nre 

w
idf'ly 

u!-il'd 
b('cau!-.e 

too 
d

an
g

f'ro
u

s 
to 

p
resen

t w
ay o

f doing things. 
S

ee g€'neraH
y Jan

is &
 

M
ann, 

D
ecision 

M
aking (1977); 

C
f. G

all, "W
hy N

othing W
orks T

he W
ay It's S

uppos('d 
T

o," N
.Y

. T
im

!'s M
aj!azine, 12/26176, p, 

10, 

48 F
o

r 
this 

concept, 
cf. 

C
ahn, 

"F
act 

S
kepticism

, 
A

n 
U

n
ex

p
ected

 
C

hapter," 38 N
.Y

.U
.L

.R
ev. 1025 (19631. 

" 
C

r. D
avis v. 

D
epartm

ent 'of L
abor, 317 

U
.S. 249 (1942) 

50 C
om

pare g
en

erally
 S

pecial C
om

m
ittep on C

o
n

su
m

er A
ffairf', "L

i­
censing A

s A
 C

o
n

su
m

er P
rotection M(,3~urt!," 28 R

ecord o
f T

h
e A

ss'n
 

o
f the B

ar of the C
ity o

f N
ew

 Y
ork 646 (9

7
3

), 
T

hat language can be a 
w

eapon w
as pointed out by G

<,orge O
rw

ell in W
84 (1946) and "P

olitics 
and 

th
e 

E
nglish 

L
an

g
u

ag
e," 

in 
A

 
C

ollection 
o

f 
E

ssay
s 

b
y

 
G~orge 

O
rw

ell (1945) (p. 
162 in A

nchor D
oubleday ed. 1954). 

51 
C

f. 
R

obert 
K

harasch, 
T

he 
Institutional 

Im
perative (1973); 

H
er­

m
ann H

esse, M
agister L

udi (T
he G

lass B
,'ad G

am
e) (194:1). 

52 T
his 

kind 
o

f com
bination 

proved 
effecti .. ·c 

in 
otht>

r 
leg

islath
'e 

initiatives in N
ew

 Y
ork S

tate, e.g., P
enal L

aw
 S

ections 190.60, 190.65 
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