MINUTES OF THE MEETING
HUMAN SERVICES SUBCOMMITTEE
MONTANA STATE
HOUSE OF REPRESENTATIVES

February 5, 1985

The meeting of the Human Services Subcommittee was called
to order by Chairman Cal Winslow on February 5, 1985 at
8:00 a.m. in Room 108 of the State Capitol.

ROLL CALL: All members were present, with the exception
of Representative Bradley, who was excused, and arrived
at 9:15 a.m.

Chairman Winslow said there will be discussion on the

data gathered by the department's legal bureau in relation
to the residency requirement court case. After that, the
committee will take executive action.

Russ Cater (33:B:008), Chief Legal Counsel for the Office
of Legal Affairs for SRS, gave everyone copies of two

' separate court cases relating to residency requirements
for welfare (EXHIBIT 1 & 2). He discussed the case of
Memorial Hospital et al. v. Maricopa County et al in
regard to inhabitance and residency. His two main

points in his presentation:

1) The unconstitutionality is based upon this
country's constitution

2) The U.S. Supreme Court has decided this case
first in 1969 and again in 1974

He briefly summarized the two cases: Shapiro v. Thompson
and Memorial Hospital et al v. Maricopa County et al.

He listed the arguments that were presented to the

court in the Shapiro v. Thompson case; these arguments
are similar to what Montana is concerned with:

1) It was necessary to place a residency requirement;

2) It was necessary to present fiscal integrity of
the state welfare program;

3) The rules and restrictions were put in the law to
prohibit the influx of people seeking more generous
welfare assistance;

4) The residency requirements of one year were based
upon the idea of allowing benefits to people who
had paid taxes in the state;

5) It would help facilitate the planning of a wel-
fare budget;

6) It would indicate a more objective test for resi-
dency;

7) It would minimize fraud;

8) It would encourage early entry in the labor market.
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Senator Story (33:B:147) asked Mr. Cater if it would be

unconstitutional for Montana to have no general assistance;

Mr. Cater thought if Montana did not have a state consti-
tutional provision to this effect, it is necessary to
have a program.

Russ Cater pointed out that the two Supreme Court cases
dealt with the duration of residency requirement; they
did not put any limitations on residency requirements.
He said the reason why he made a determination that
Montana cannot have a residency requirement is based on
the constitution, not on the Supreme Court cases.

A question was directed towards Dave Lewis to what he
supposed he could do about it; he said he drafted legis-
lation that would be they only way to approach it since
it appears the residency requirement would not stand up
in the U.S. Supreme Court. He said the only way to
approach the issue is to reduce the eligibility the state
does have the authority to establish.

Discussion followed questioning if the wording in the
constitution could be changed from 'inhabitant' to
'resident' and if it would hold up. This would only
allow for a requirement for people to become residents,
which would not take very long if the person lived in
Montana for any time at all.

Chairman Winslow asked if residency could be defined in
the law; Mr. Cater answered that it can be defined in
the law, but if it is pinned down to six months, it
would violate the two U.S. Supreme Court cases, which
spoke in terms of a durational residency requirement.

Representative Rehberg asked if the time the person is
on GA could be limited.

Dave Lewis said by eliminating those able-bodied people
under 50 years of age for one year, they would be able
to partially cover that shortfall of $7 million.

Mona Jamison (33:B:295), Chief Legal Counsel for the
Governor's Office, discussed the issue of residency
requirement for GA. She pointed out that in the Shapiro
v. Thompson case is the concept of the guarantee for
freedom to travel for every citizen. It was that right
that underscored the unallowable action of limiting their
right. She urged the committee not to establish a resi-
dency requirement.

Senator Manning‘asked if cutting off people under the
age of 50 years form GA is discriminatory.
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Senator Christiaens said the only way the department
could fairly put a 1lid on the services is to 1limit the
amount that all recipients would be able to receive.

Mona Jamison said the emphasis should be on establishing
where the limits should be and perhaps further investi=-
gation on the able-bodied pecple.

Chairman Winslow would like the possibility of seeing
some kind of six-month limit for receiving benefits.

Dave Lewis said in 1971 there were approximately 300
single individuals on general assistance; today there
is approximately 1,900 total individual cases on GA.
He said the average terms that people receive GA is
three months.

EXECUTIVE ACTTION

DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES

Social Services (EXHIBIT 1)

Representative Rehberg made a motion to accept the execu-
tive level of 365.64 FTE in FY86 and FY87 with the under-
standing that the committee will be handling the modified
level issue later.

The motion PASSED.

Representative Rehberg made a motion to accept the LFA
current level for personal services of $8,013,693 in FY86
and $8,027,965 in FY87 with the understanding that the
committee will be handling the modified level issue later.
The motion PASSED.

Representative Rehberg made a motion to accept the LFA
current level for operating expenses of $848,433 in FY86
and $880,126 in FY87.

The motion PASSED.

Representative Rehberg made a motion to accept the execu-
tive request for equipment of $11,500 in FY86 and $2,500
in FY87.

The motion PASSED.
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Day Care

Representative Rehberg made a motion to accept the LFA
current level for day care grants and benefits of $421,247
in FY86 and $441,626 in FY87.

Senator Christiaens mentioned the testimony on how hard
it is to get adequate child care and felt that the committee
should accept the higher amount.

Senator Manning (34:A:055) made a substitution motion to
accept the executive request for day care grants and
benefits of $430,271 in FY86 and $457,063 in FY87.

ROLL CALL VOTE

A request for a Roll Call Vote was made (34:A:061). The
motion FAILED with a tie vote.

Child Abuse

Senator Manning made a motion to accept the executive
request for child abuse funding of $73,245 in FY86 and
$73,245 in FY87.

Senator Story made a substitution motion to accept the LFA
current level for child abuse funding of $70,306 in FY86
and $73,821 in FY87.

The motion PASSED with Senator Manning voting NO.

Legal Services

Representative Rehberg made a motion to accept the LFA
current level for legal services funding of $100,000
in FY86 and $100,000 in FYS87.

Senator Story made a substitute motion to accept the
legal services funding of $50,000 in FY86 and $50,000
in FY87. He said the reason he did this was to cut
someplace where there was not any danger to life or
keeping people in poverty; this was one of the programs
that they can safely cut without creating misery.

Senator Christiaens asked if there would be any danger
to Title XX funds if this legal services cut would be
made; Dave Lewis thought it would cause no danger to
federal funds.

The motion PASSED with Representative Bradley and Senator
Manning voting NO.
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Domestic Violence

Peter Blouke explained that this program was established
to be funded through the marriage license fee of $14.00.
He said the issue before the committee is how they wish
this program to be funded.

Norma Harris said they currently have $130,875 out on
contract; the executive came off of this base. She said
if the LFA level is accepted, what they would be giving
out in FY86 would be less than what they issued in
FY85.

Representative Rehberg (34:A:163) made a motion to accept
the LFA current level of $124,822 in FY86 and $131,063

in FY87 for domestic violence funding.

Senator Manning made a substitute motion to accept the
domestic violence funding of $130,875 in FY86 and
$130,875 in FY87.

The substitute motion FAILED with Senator Manning and
Representative Winslow voting YES.

The original motion PASSED.

Big Brothers and Sisters

Representative Rehberg made a motion to accept the execu-
tive request for Big Brothers & Sisters funding of
$217,307 in FY86 and $226,000 in FY87.

The motion PASSED.

Home Health

Representative Rehberg made a motion to accept the execu-
tive request for home health funding of $30,047 in FY86
and $31,249 in FY87.

The motion PASSED.

West Yellowstone

Representative Rehberg made a motion to accept the execu-
tive request for West Yellowstone funding of $7,150 in
FY86 and $7,436 in FY87.

The motion PASSED.
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Montana Refugee Program

Representative Rehberg made a motion to accept the execu-
tive request for the Montana Refugee Program funding of
$250,000 in FY86 and $250,000 in FY87.

There was discussion concerning the influx of refugees
coming in the country, and if those numbers are going
down.

The motion PASSED.

Subsidized Adoption

Norma Harris pointed out that subsidized adoption is
less expensive than foster care because these children
would never go into foster care because they have a
permanent home.

Representative Rehberg made a motion to accept the execu-
tive request for subsidized adoption funding of $161,245
in FY86 and $161,245 in FY87.

The motion PASSED.

Supplemental Security Income (SSI)

Peter Blouke pointed out that the current caseload is
already higher than what he had as the current level.

Discussion followed concerning if the committee took
the lower amount, what would happen if the cases
continue to increase.

Norma Harris said it would be difficult to cut the

caseload. She said the individuals would have to be
eligible for federal SSI and they get the state SSI
supplement when they go into one of five placements.

Chairman Winslow suggested using the LFA inflation
factor for the caseload of 4.5 percent in FY86 and
5 percent in FY87.

John Bebee (34:A:568), chief of the Budget, Contracts,
and Payments Bureau in the Community Services Division
of SRS, gave the breakdown of caseload by each of the

five categories under SSI:
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Pavys

Residential care 76 $94

Mentally ill group homes 34 94

DD group homes 540 94
Children & adult foster care 152 52.75

DD semi-independent 41 26
TOTAL 843 $260.75

John Bebee also gave the amount of money that the
department pays for each one of these five placements
on top of what they get from federal SSI.

Peter Blouke explained the caseload with the inflation
figured into for the projected caseload:

FY85 841
FY86 879
¥Y87 923

If these each were multiplied by the average payment,
this would result in $901,748 for FY86 and $946,440
in FY87. There is a difference of $23,000 in FY86 and
a difference of $42,000 in FY87 from the executive
request for a total biennium difference of $61,000.

Dave Lewis said if the caseload projection is wrong or
too low, then the department would have to cut back
the average payment. He said this would not save any
money in the long run.

Senator Manning (34:B:060) made a motion to accept the
funding for Supplemental Security INocme of $901,748
in FY86 and $946,440 in FY87.

The motion PASSED.

Representative Rehberg made a motion that it is the
intent of the committee to instruct the department

of SRS that they need to make the necessary adjustments
if the population increased beyond the LFA projections,
then the department is to reduce the amount of the
benefits to stay within the appropriated level.

The motion PASSED.

Representative Rehberg said he hopes the committee next
session for Human Services really takes a look at this,
and whoever is there from this committee, to remember
this and highlight this, and spend some time on it,
because it will be a problem.
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Aging

Representative Rehberg made a motion to accept the
funding for aging of $4,459,034 in FY86 and $4,472,358
in FY87.

The motion PASSED.

Foster Care

Peter Blouke discussed the three issues under foster care
that the committee needs to be aware of.

There was discussion on the number of out-of-state
placements for foster care in relation to the number of
in-state foster care placements, the White Buffalo Home
in Browning being recently reopened.

Peter Blouke explained the committee needs to go through
the three issues concerning foster care the same way as
they went through those on AFDC, arrive at the committee's
intent on the issues, and then Peter, the department and
the executive staff will get together to get a final
figure that reflects what the committee intended to do.

Representative Rehberg made a motion to accept the LFA
current level for foster care funding of $5,206,675

in FY86 and $5,464,504 in FY87. This motion is for Issue #1l.
The motion PASSED.

Discussion followed concerning the days of care contracted
for in-state and out-of-state placements and the costs

involved with these.

The committee has decided to postpone taking action on
these two issues for a later date.

Norma Harris gave everyone a handout with a summary of
out-of-state placements and the treatment budget issues
(EXHIBIT 4). She discussed these figures.

The meeting adjourned at 10:10 a.m.

CAL WINSLOW, Chairman

11z



~7

DAILY ROLL CALL

Human Services Subcommittee

49th LEGISLATIVE SESSION -- 1985
Date 9?-5—‘ TS
NAME PRESENT ABSENT EXCUSED
X

Rep. Dorothy Bradley

Sen. Chris Christiaens-Vice Chai

Sen. Richard Manning

Rep. Dennis Rehberg

Sen. Pete Story

Rep. Cal Winslow, Chairman
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Pete Story
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Cal Winslow, Chairman
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Secretary
Colleen Johnson

Motion:

Chalrman
Cal Winslow

A substitute motion to accept the executive

request for day care grants and benefits of $430,271

in FY86 and $457,063 in FY87.
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MEMORIAL HOSPITAL er an. ». MARICOPA
COUNTY E7 st

APPEAL FROM THE SUPREME COTRET OF ARIZONA

No. (2-87. Argued November §, 1973—
Decided Febmuary 26, 1974

This is an appeal from =z decison »f the Arizoma Supreme Court
upholdirig the comstitutiomality of am Arzomy statute requuing
a year's residence im a eoumty as 3 condition to am Indigeat’s
receiving noncmergeney hospitaiizstiom or medical care at the
county’s expense. FHeid: The durationst residence requirement,
in violation of the Equal Proteetion Clause, creates an “mwvidious
classification” that impinges on the right of interstate tmivel by
denving newcomers “basic neeessites of [life.” Shapire v. Thomp-
son, 394 U. 8. 618. Pp. 253-270.

(a) Such a requirement. since it operates to penxlize indigents
for exercising their constitutional right of interstate mizration,
must be justified by a ecompellimg state interest. Shapiro v.
Thompson, supra; Dunn v. Blumstein, 405 U. S. 33¢.  Pp. 253-262.

(b) The State has not showm that the duratiem:f vesidemee
requirement iz “legitimately defemsible” m that it furthers a
compelling state interest, and mome of the purposes asserted as
justification for the requirement—fisenl savings, imbubitime migra-
tion of indigents generally, deterrimg imdisents fromr raking up
residence in the coumty solely to wutilize the medical facilities, pro-
tection of longtime residents who have comtributed 1o the com-
munity particularly by piying taxes, memtsiming public sepport
of the eounty hospttal, admimistrative eonvenience in determinme
bona fide residence. prevemtion of framd, and budger prediet-
ability—atefies the State’s burden of justification amd msures
that the State, in pursuing its asserted objectives, has chosen means
that do mot umpecessanly impinge on constitutionslly protected
interests. Pp. 2622069,

108 Armz. 373, 498 P. 24 461, reversed and remanded
Marsuain, J., defivered the opinion of the Court, in which Baex-

NAN, Srewarr, WHiTE, and Powewe, JT, joined. Bostzm, C. J, and
Bracemex, J, concurred in the result.  Dovclas, J., fled 2 separate
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opinion, post. p. 270. Renxquist, J., filed a dissenting opinion,
post, p. 277,

Mary M. Schroeder argued the cause for appellants.
With her on the brief was John P. Frank,

William J. Carter I1I argued the cause and filed a brief
for appellees.”

Mgr. JusTice MarsHaLL delivered the opinion of the
Court.

This case presents an appeal from a decision of the
Arizona Supreme Court upholding an Arizona statute
requiring a year's residence in a county as a condition to
receiving nonemergency hospitalization or medical care
at the county’s expense. The constitutional question
presented 1s whether this durational residence require-
ment is repugnant to the Equal Protection Clause as
applied by this Court in Shapiro v. Thompson, 394 U. S.
618 (1969).

I

Appellant Henry Evaro is an indigent suffering from
a chronic asthinatic and bronchial illness. In early June
1971, Mr. Evaro moved from New Mexico to Phoenix
in Maricopa County, Arizona. On July 8, 1971, Evaro
had a severe respiratory attack and was sent by his
attending physician to appellant Memorial Hospital,
a nonprofit private community hospital. Pursuant to
the Arizona statute governing medical care for indigents,
Memorial notified the Maricopa County Board of Super-
visors that it had in its charge an indigent who might
qualify for county care and requested that Evaro be
transferred to the County’s public hospital facility. In
accordance with the approved procedures, Memorial also

Sandor 0. Shuch and John J. Relihan filed a4 brief for the Legal
Aid Society of Maricopa County as amicus curiae urging reversal.
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claimed] retrubursement from the County in the amount
of 8120260, for the care and serviees it had provided
Exaro.

Under Arizonsa law. the individual eounty governments
are charged with the mandatorv duty of providing nec-
essary hospital and medical care for their indigent sick.
But the statute requires an indigent to have been a res:-
dent of the County for the preceding 12 menths in order
to be eligible for free nonemergency medical care’
Maricopa County refused to admit Evaro to its public
hospital or to reimburse Memorial solely because Evaro
had not been a resident of the County for the preceding
year. Appellees de not dispute that Evare is an indigent
or that he is a bona fide resident of Maricopa County?

This action was instituted to determine whether
appellee Maricopa County was obligated to provide
medical care for Evare or was Hhable to Memerial
for the costs it incurred because of the County’s refusal
to do so. This controversy mnecessarily reguires an ad-
judication of the eonstitutionality of the Arizona dura-

1 Ariz. Rev. Stat. Ann. § 11-291 (Supp. 1973-197£).

2 Bection II-297A (Supp. 1973-1974) provides in refevam: part
that:

“Except in emergency cases whep immediite hospitalizaon or
medical care is mecessary for the preservation of bfe or hmb no
person shall be provided hospitabizetion, medical care or cutpatient
relief under the provisioes of this artiele withowt first filing with
a member of the board of supervicors of the oounty I which he
resides a stafement M writimg, subscribed amd sworn to under
oath, that be 15 an ndizent as shall be defined by rules and reguly-
tions of the state depariment of economic secnrity, an unemploy-
able totally dependent npon the state or comnty ‘govermment for
financial support, or an emplovable of sworn low income without
sufficient funds to provide himself necessary hospitalization and
medical czre, end thet ke has been v resident of the county for the
preceding twelve months” {Emphasis added.)

3 Thus, the question of the rights of transienis to medics) care is
not presented by this case,
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tional residence requirement for providing free medical
care to indigents,

The trial court held the residence requirement un-
~-constitutional as a violation of the Equal Protection
Clause. In a prior three-judge federal court suit against
Pinal County. Arizona, the District Court had also de-
clared the residence requirement unconstitutional and
had enjoined its future application in Pinal County.
Valenciano v. Bateman, 323 F. Supp. 600 (Ariz.
1971).* Nonetheless, the Arizona Supreme Court upheld
the challenged requirement. To resolve this conflict be-
tween a federal court and the highest eourt of the State,
we noted probable jurisdiction, 410 U. S. 981 (1973),
and we reverse the judgment of the Arizona Supreme
Court.

II

In determining whether the challenged durational
residence provision violates the Equal Protection Clause,
we must first determine what burden of justification the
classification created thereby must meet. hy looking to
the nature of the classification and the individual nter-
ests affected.” The Court considered similar durational

* Arizona's intermediate appellate court had alse declared the
durational residence requirement unconstitutional in Board of Su-
pervisors, Pima County v. Robinson, 10 Ariz. App. 238, 457 P. 2d
951 (1969), but its decision was vacated as moot by the Arizona
Supreme Court. 105 Ariz. 280, 463 P. 2d 536 (1970).

An Arizona one-year durational residence requircment for eare at
state mental health facilities was declared unconstitutional in
Vaughan v. Bower, 313 F. Supp. 37 (Ariz.), afi’d, 400 U. S. 384
(1970). Sece n. 11, infra.

A Florida one-year durational residence requirement for medical
care at publie expense was found unconstitutional i Arnold v. Halifazx
Hospital Dist., 314 I. Supp. 277 (MD Fla. 1970), and Crapps v.
Dural County Hospital Auth., 314 F. Supp. 181 (MD Fla. 1970).

“E. g, Weber v. Aetna Cas. & Surcty Co., 406 U. S. 164, 173
(1972); Dunn v. Blumstein, 405 U. S. 330, 335 (1972).
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residence requirements for welfare assistance in Shapiro
v. Thompson, 394 U. S. 618 (1969). The Court observed
that those requirements created two classes of needy resi-
dents “indistinguishable from each other except that one
1s composed of residents who have resided a year or more,
and the second of residents who have resided less than a
year, in the jurisdiction. On the basis of this sole differ-
ence the first elass {was] granted and second class [was]
denied welfare aid upon which may depend the abil-
ity ... to obtain the very means to subsist—food, shelter,
and other necessities of life.” Id., at 627. The
Court found that because this classification impinged on
the constitutionally guaranteed right of interstate travel,
it was to be judged by the standard of whether it pro-
moted a compelling state interest. Finding such an
interest wanting, the Court held the challenged residence
requirements unconstitutional.

Appellees argue that the residence requirement before
us is distinguishable from those in Shapiro, while appel-
lants urge that Shapiro is controlling. We agree with
appellants that Arizona’s durational residence require-
ment for free medical care must be justified by a com-
pelling state interest and that, such interests being lacking,
the requirement is unconstitutional.

III

The right of interstate travel has repeatedly been
recognized as a basic constitutional freedomn.” Whatever

6394 U. S, at 634. Sec also id., at 642-644 (StEWaRT, J.,
concurring).

" Dunn v. Blumstein, supra; Shapiro v. Thompson, 394 U. S,
618 (1969); see Wyman v. Lopez, 404 U. 8. 1055 (1972): Oregon v.
Mitchell, 400 U. S. 112, 237 (1970) (separate opinion of BRENNAN,
WHITE, and MarsHarL, JJ.), 285286 (STEWART, J., concurring and
dissenung, with whom Burcer, C. J., and Brickyux, J. joined);
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its ultimate scope. however, the right to travel was
involved in only a limited sense in Shapiro. The Court
was there concerned only with the right to migrate, “with
intent to settle and abide” ® or, as the Court put it, “to
migrate, resettle, find a new job, and start a new life.”
~Id., at 629. Even a bhona fide residence require-
ment would burden the right to travel, if travel meant
merely movement. DBut, in Shapiro, the Court explained
that “{t]he residence requirement and the one-year wait-
ing-period requirement are distinct and independent pre-
requisites’ for assistance and only the latter was held to
be unconstitutional. Id., at 636. Later, in invali-
dating a durational residence requirement for voter regis-
tration on the basis of Shapiro, we cautioned that our
deeision was not intended to “cast doubt on the validity
of appropriately defined and uniformly applied bona fide
residence requirements.” Dunn v. Blumstein, 405 U. S.
330, 342 n. 13 (1972).
v

The appellees argue that the instant county residence
requirement is distinguishable from the state residence
requirements in Shapiro, in that the former penalizes, not
interstate, but rather intrastate, travel. Even were we to
draw a constitutional distinetion between interstate and

Wyman v. Bowens, 397 U. 8. 49 (1970); United States v. Guest, 3583
U. S. 745, 757-759 (19G6); cf. Griffin v. Breckenridge, 403 U. S. 88,
1053-106 (1971): Dcemiragh v. DeVas., 476 F. 2d 403 (CA2 1973).
See generally Z. Chafee, Three Human Rights in the Constitution of
1787, pp. 171181, 187 et seq. (1956).

$8ce King v. New Rochelle Municipal Housing Auth., 442 F. 2d
646, 64S n. 5 (CA2 1971); Cole v. Housing Authority of the City of
Newport, 435 F. 21 807, S11 (CAL 1970); Wellford v. Battaglia, 343
F. Supp. 143, 147 (Del. 1972); of. Truax v. Raich, 239 U. 8. 33, 39
(1913); Note, Shapiro v. Thompson: Travel, Welfare and the Consti-
tution, 44 N. Y. U. L. Rev. 989, 1012 (1969).
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intrastate travel. z guestion we do not now consider.
such a distinetion would not support the judgment
of the Arizona court i the case before us. Appeliant
Evaro has been effectively penalized for his interstate
migration, although this was accomplished under the
guise of a county residence requirement. What would
be unconstitutional if dome directly by the State can
no more readily be accommplished by a coumty at
the State’s direction. The Arizonz Supreme Court could
have construed the waiting-period requirements to apply
to intrastate but net interstate migrants; ° but it did not
do so, and “it is mot our function to eonstrue a state
statute contrary to the construetion given it by the high-
est court of a State.” (O’Brien v. Skinner, 414 U. 8. 524,
531 (1974).
v

Although any durationz] residenee requirement im-
pinges to some extent on the right to iravel, the Court
in Shapiro did not deeiare such a requirement to be per se
unconstitutional. The Court’s holding was conditioned,
394 U. S., at 638 n. 21, by the caveat that some “wait-
ing-period or residence reguirements . . . may not be penal-
ties upon the exercise of the constitutional right of inter-
state travel” The amount of impact required to give

# Appelless argue that the County shouid be sble to spply 2
durational residemce requirement fo preserve the quality of serviees
provided Its lengtmme residentz because of their ties to the vommu-
nity and the previous comtribuwitens they have made, partiemlarhy
through past pavment of taxes. It would scem imconsistent to
arguc that the residence reguivement should be comstmuod to bar
longtime Arizora reswlentz. even i unconstitutional as applied 10
persons mgrating mto Maricopz County from outside the Stare.
Surely, longiime residents of reighisorme counties have more ties with
Maricopa County and equity it its public programs, us through past
pavment of state taxes, thar do migrants from distant States. This
“contributory”™ rationale is discussed, infra, at 266.
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rise to the compelling-state-interest test was not made
clear.’® The Court spoke of the requisite impact in two
ways. First, we considered whether the waiting period
would deter migration:

#An indigent who desires to migrate . . . will doubt-
less hesitate if he knows that he must risk making
the move without the possibility of falling back on
state welfare assistance during his first year of resi-
dence, when his need may be most acute.” Id.,
at 629.

Second, the Court considered the extent to which the
residence requirement served to penalize the exercise of
the right to travel. ‘

The appellees here argue that the denial of non-
emergency medical care. unlike the denial of welfare, is
not apt to deter migration; but it is far from clear that
the challenged statute is unlikely to have any deterrent
effect. A person afflicted with a serious respiratory ail-
ment, particularly an indigent whose efforts to provide
a living for his family have been inhibited by his in-
capacitating illness, might well think of migrating to the
clean dry air of Arizona, where relief from his disease
could also bring relief from unemployment and poverty.
But he may hesitate if he knows that he must make the
move without the possibility of falling back on the State
for medical care should his condition still plague him or
grow more severe during his first year of residence.

It is true, as appellees argue, that there is no evidenee
in the record before us that anyone was actually deterred
fromi traveling by the challenged restriction.  But neither
did the majority in Shapiro find any reason “to dispute
the ‘evidence that few welfare recipients have in fact been

W For o discussion of the problems posed by thiz ambiguity, sec
Judge Coflin’s perceptive opinion in Cole v. Housing Authority of
the City of Newport, 435 F. 2d 807 (CAl 1970).
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deterred ' [from moving] by residence reguirements.’
Indeed. none of the Iitigants had themselves been
deterred.” Dunn, #5 U. 8. at 340 (citations
omitted). An attempt to distinguish Shapiro by urging
that a durational residence requirement for voter regis-
tration did not deter travel, was found to be a “funda-
mental misunderstanding of the law™ m Dunn, supra, at
339-340: ¥
“Shapiro did net rest upom a finding that denial of
welfare actually deterred travel. Nor have other
‘right to travel eases in this Court always relied on-
the presence of actual deterrenee. In Shapiro we
explicitly stated that the ecompelling-state-interest
test would be triggered by ‘any elassification which
serves to penefiz¢ the exercise of that right [to
travel] . . . .7 (Emphasis in original; footnote
omitted.)

Thus, Shapiro and Dunn stand for the propeosition that
a classification which “eoperates to penalize these per-
sons . . . who have exercised their eonstitutional richt of
interstate migration,” must be justified by a compelling
state interest. Cregor v. Alitchell, 400 T. S. 112, 238
(1970) (separate opinion of Brexwxaw, WxiTe, and
MarsaaLn, JI) (emphasis added). Although any
durational residence requirement mmposes a potential cost
on mmgration. the Court m Shapire cautioned that some

1 In Vaughen v. Bewsr, 315 F. Sapp. 57 (Anz), affd. 200 T. S
884 {197%), a federsl eourt struck down am Arizoma law permitiiag
the directer of 2 state mentat hospial to rotum ro the Siate of
his prior residence, ary wmdizent patient who had mot been a resi-
dent of Arizona for the vear preceding his eivil commitment, It is
doubtint thur the challenzed fnw eould have hud asv deterrent
effeet an muperatmm, sinee tew people consider beine committed 10 a
mental hospieal when they deride to take up residence in oa new
State.  See uiwo Affleldt v Warecomb, 319 F. Supp. 69 (ND Ind.
1970y, af°d. 405 U. 5. 034 (1972).
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“waiting-pericd{s] ... may not be penalties.” 394 T. S,
at 638 n. 21. In Dunn v. Blumstein, supra, the Court
found that the denial of the franchise, “a fundamental
political right.” Reynolds v. Sims, 377 U. S. 333, 562
(1964 )7 was a penalty requiring application of the com-
pelling-state-interest test. In Shapiro, the Court found
denial of the basic “necessities of life” to be a penalty.
Nonetheless, the Court has declined to strike down state
statutes requiring one year of residence as a condition
to lower tuition at state institutions of higher education.’

Whatever the ultimate parameters of the Shapiro pen-
alty analysis.’® it is at least clear that medical care is as
much "a basic necessity of life™ to an indigent as welfare
assistance.  And, governmental privileges or benefits
necessary to basic sustenauce have often been viewed
as being of greater constitutional significance than less
essential forms of governmental entitlenents.  See, €. g.,
Shapiro, supra,; Goldberg v. Kelly, 397 U. S. 254, 264
(1970) ; Sniadach v. Family Finance Corp., 395 U. S. 337,
340-342 (1969). It would be odd, indeed, to find that the
State of Arizona was required to afford Evaro welfare
assistance to keep him from the discomfort of inadequate
housing or the pangs of hunger but conld deny him the

12 8¢e Viandis v. Kline, 412 U. S. 441, 452-453, n. 9 (1973).

13 For example, the Shapiro Court cautioned that it meant to
“imply no view of the validity of waiting-period or residence re-
qurements determining eligibility {inter alia] to obtain a license
to practice a profession, to hunt or fish, and so forth.” 394 U. S,
at 638 n. 21,

Y Dept. of Health, Fdueation, and Welfure (HEW) Report on
Medical Resources Available to Meet the Needs of Public Assistance
Recipients, House Committee on Ways and Means, 86th Cong., 2d
Sess.. 74 (Comm. Print 1961). Similarly, President Nixon has ob-
served: o cIr i health whieh s real wealth,” said Ghandi, “and
not preces of gold and silver””  Health, Message {from the President,
92d Cong,, st Sess, II. R. Doc. No. 9249, p. 18 (1971). Sce also
materials cited at n. 4, supra.
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medical care necessary fe relieve him from the wheezing
and gasping for breath that attend his ifimess.™

Nor does the fact that the durational residence reguire-
ment is inapplicable to the provision of emergency med-
ical care save the challenged provision from constitutional
doubt. As the Arizona Supreme Court observed. appel-
lant “Evaro was an indigent person who required con-
tinued medical care for the preservation of his health
and well being . ..,” even if he did not require immediate
emergency care.’®* The State could not deny Evaro care

15 Reference to the tuition cases is instructive. The lower courts
have .contrasted in-state tuition with “necessities of life” in a way
that would clearly include medical care in the latter category. The
District Court in Starns v. Malkerson, 326 F. Supp. 234, 238 (Minn.
1970), aff’d, 401 U. 8. 985 (1971), quoted with approval from Kirk v.
Board of Regents. 273 Cal. App. 2d 430, +£0. 78 Cal. Rptr. 260,
266-267 (1969), appeal dismissed, 396 U. S. 55¢ {1970) (emphasis
added):

““While we fully recognize the value of higher education, we camnat
equate its attainment with foed, clothing amd shelter. Shopire
nvolved the immediate and pressing meed for preservetion of EHfe
and health of persons unable to live without public assistance, and
their dependent children, Thus, the residence requirement i Shapire
could cause great suffering amd evem loss of fife. The duratiemal
residence requirement for attendamee at publicdy fmanced imstifu-
tions of higher learning fdocs] mot tovelve smmiinr reshs.  Nor svas
petitioner . . . precluded from the berwfit of obrumng hicher eduea-
tion. Charging higher tuition fiees 1o non-resident srudents cannot be
equated with granting of haste subxistence 1o ome elass of needy
residents whilo denyving # to an egually nesdy oliss of vesidents.” ™

See also Note, The Comstirutiomality of Nooresidemt Tuition, 535
Minn. L. Rev. 1139, 114581133 (1871}, Moreover, in Viandis, supra,
the Court observed that “specia! problems [are] fnvelved in deter-
mining the bona fide residence of colleze students who come from ot
of State to attend [a] public umsersits . . . " stnee those students are
characteristically transient, 412 7. 8. at 432, There i no such
ambiguity about whether appeliuat Fraro is a4 bona fide resident of
Maricopa County. _

15108 Ariz. 373, 374, 4958 P. 2d 461, 462 {emphasis added).

i a ol & B e BRI > v
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just because, although gasping for breath. he was not
in immediate danger of stopping breathing altogether.
To allow a serious illness to go untreated until it requires
emergency hospitalization is to subiect the sufferer to
the danger of a substantial and irrevocable deterioriation
in his health. Cancer, heart disease. or respiratory ill-
ness, if untreated for a year, may become all but irre-
versible paths to pain, disability. and even loss of life.
The denial of medical care is all the more cruel in this
context, falling as it does on indigents who are often
without the means to obtain alternative treatment.’”

Fially. appellees seek to distinguish Shapiro as in-
volving a partially federally funded program. Maricopa
County has received federal funding for its public hos-
pital*> but., more importantly, this Court has held that
whether or not a welfare program is federally funded is
irrelevant to the applicability of the Shapiro analysis.
Pease v. Hansen, 404 U. S. 70 (1971); Graham v. Rich-
ardson, 403 U. S. 365 (1971). :

Not unlike the admonition of the Bible that. “Ye shall
have one manner of law, as well for the siranger, as for one
of vour own country,” Leviticus 24:22 (King James
Version), the right of interstate travel must be seen as
insuring new residents the same right to vital government
benefits and privileges in the States to which they migrate
as are enjoved by other residents.  The State of Arizona’s
durational residence requirement for free medical care
penalizes indigents for exercising their right to migrate

1 See Vaicncwano v. Bateman, 323 F. supp. 600, 603 (Ariz. 1971).
See generally HEW Report on Medical Resources, supra, n. 14, at
73-74: Dept. of HEW, Human Investment Programs: Delivery of
Health Services for the Poor (1967).

18 See HEW, Hill-Burton Project Register, July 1, 1947-June 30,
1967, HEW Publication No. (HSM) 72011, p. 37. Maricopa
County has received over $2 million in Iill-Burton (42 U. 8. C. § 291
¢t seq.y Tunds since 1947,
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to and settle in that State.™ Accordingly. the classifica-
tion created by the residence requirement. “unless shown
to be necessary to promote a compelling governmental
interest. is unconstitutional.” Shepire, 394 U. 8., at 634.
( Emphasis in original.)

VI

We turn now to the guestion of whether the State
has shown that its durational residence requirement is
“legitimately defensible,”* in that it furthers a com-
pelling state interest.” A number of purpeses are
asserted to be served by the requirement and we must

19 Medicaid, the primary federal program for providimg medieal
care to indigents at public expense, does net permit partieIpating
States to apply a durationa! residence requirement as a comditzon
to eligibility, 42 U. S. C. § 13%a (b) (3), and “this conclusten of a2
coequal branch of Govermment is mor without sigmificames.”
Fronticro v. Richardson, 411 T. 3. 677, 687655 (1973). The State
of Arizona does not partieipute i the Medicud progrum.

20 Cf. Elv, Legislative and Admimtstrative Motivarion in Consti-
tutional Law, 79 Yale L. J. I205. 122Z3-1224 (1970) ; Note, Develop-
ments in the Law—Eequsl Proteetton, $2 Harv., L. Rev. 1065, 1076-
1077 (1969).

21 The Arizona Suprems Court shwerved that becuuse this case
involves a governmmental bemefit akin 1o welfare, the - reasenable
basis” test of Dandridge v. Wdlligms, 397 U. 8. 1 (1970, shouldd
apply.  Im upholdinm o« state seguiztion plaving an absolute limit on
the amount of welfare wssistance o be paid a dependemt famdy ne-
gardless of size or wctual need, the Court in Dandridge found it
“enough thzt the States artion be rationally based and free from
invidious disermmmanen.” JId., at 457, The Court later dis-
tingutshed Pandredge in Graham v, Richardsom, 403 L. 3. 363, 376
(1971}, where Mg, Josuce Brackymrx, smine for the Court, ob-
served that “[appellants’ attempred reliance on Dandridge . . . 1s alzo
misplieed, since the dassification fvoived in that case {did not
impimge} upon o fundamental constituuienal right ... .7 Strict scru-
tmy s required here bwecause the chalienzed classification impinges
on the night of interstate travel. Compare Dandridge. supra, at 484
n. 18, with Skapiro v. Thompson, supra.
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determine whether these satisfv the appellees’ heavy
burden of justification. and insure that the State. in
pursuing its asserted objectives. has chosen means that
do not unnecessarily burden constitutionally protected
interests. NAACP v. Button, 371 U. S. 415, 438 (1963).

A
The Arizona Supreme Court observed:

“Absent a residence requircinent, any indigent sick
person . . . could seek admission to [Maricopa
County’s] hospital. the facilities being the newest
and most modern in the state, and the resultant
volume would cause long waiting periods or severe
hardship on [the] county if it tried to tax its
property owners to support [these] indigent
sick .. .." 108 Ariz. 373, 376, 49S P. 2d 4061, 464.

The County .thus attemnpts to sustain the require-
ment as a necessary means to insure the fiscal integrity
of its free medical care program by discouraging an
influx of indigents, particularly those entering the
County for the sole purpose of obtaining the benefits of
its hospital facilities.

First, a State may not protect the public fise by drawing
an invidious distinction between classes of its citizens,
Shapiro, supra, at 633, so appelleces must do more
than show that denying free medieal care to new resi-
dents saves money. The conservation of the taxpayers’
purse is simply not a sufficient state interest to sustain
a durational residence requirement which, in effect,
severely penalizes exercise of the right to freely migrate
and settle in another State.  See Rivera v. Dunn, 329 F.
Supp. 294 (Conne 1971), aff’d, 404 U. S. 1054 (1972).

Second, to the extent the purpose of the require-
ment is to inhibit the immigration of indigents gen-
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erally, that goal is constitutionally impermissible.™ And.
to the extent the purpese is o deter only those indigents
who take up residence in the County solely to utilize its
new and modern public medical facilities. the reguire-
ment at issue is elearly overinelusive. The challenged
durational residenee requirement treats every indigent.
in his first year of residence. as if he came to the juris-
diction solely to obtain free medical eare. Such a clas-
sification is no mere defensible than the waiting period
in Shapiro, supra, of whick the Court said:

“I'The class of barred newcomers is all-inclusive,
lumping the great majerity who come to the State
for other purposes with those whe eome for the sole
purpose of collecting higher benefits.” 394 U. 8., at
631.

Moreover, “a State may mo more &y to fence out
those indigents whe seek [better public medieal faeili-
ties] than it may try to femce out indigents generally”
Ibid. An indigent who -considers the quality of
public hospital factlities in entering the State is no less
deserving than one who moves into the State in order to
take advantage of its better educational facilities. Id.,
at 631-632.

It is also useful to iocok at the other side of the
coin—at who will bear the eost of indigents’ illnesses if
the County does not provide needed treatment. For
those newly arnived residents whoe do receive at least
hospital care, the cost is often borne by private nonprofic
hospitals, ke appeliant Memorial—many of which are
already in precaricus finauncial straits.®* When absorbed

*2 Shepireo v. Thompson, 334 U. S., at 629,

22 See Cantor, The Law and Poor People’s Aceess to Health Care,
35 Laew & Contemp. Prob. 801, 9009-914 (1970) - «f. Catholic Medical
Center v. Rockefedler, 305 F. Supp. 1236 and 1265 (EDNY 1969),
vacated and remanded, 307 U. 8. 828, afi'd on remand, 430 F. 24
1297, appeal dismissed, 400 U, 8. 931 (1970).
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by private hospitals. the costs of caring for indigents
must be passed on to payving patients and “at a rather
Inconvenient time"—adding to the already astronom-
icakcosts of hospitalization which bear so heavily on the
resources of most Americans.** The financial pressures
under which private nonprofit hospitals operate have
already led many of them to turn away patients who
cannot pay or to severely limit the number of indigents
they will admit.® And, for those indigents who receive
no care. the cost is, of course, measured by their own
suffering.

In addition, the County's claimed fiscal savings may
well be illusory. The lack of timely medical care could
cause a patient's condition to deteriorate to a point where
more expensive emergency hospitalization (for which no
durational residence requirement applies) is needed.
And, the disability that may result from letting an un-
treated condition deteriorate may well result in the pa-
tient and his family becoming a burden on the State’s wel-
fare rolls for the duration of his emergeney care, or

permanently, if his capacity to work is impaired.*

= HEW Report on Medical Resources, supra, n. 14, at 74
See generally Health, Message from the President, supra, n. 14;
E. Kennedy, In Critieal Condition: The Crises in America's
Health Care (1973); Hearings on The Health Care Crisis in
America before the Subcommittce on Health of the Scnate Com-
mittee on Labor and Public Welfare, 92d Cong., Ist Sess. (1971).

5 Cantor, supra, n. 23; See 1. Kennedy, supra, n. 24, at 78-04;
Note, Working Rules for Assuring Nondiscrimination in Hospital
Adminstration, 7+ Yale L. J. 151, 156 n. 32 (1964); of.. ¢. g.. Stanturf
v Nipes, HT S0 WL 2d 533 (Mo, 1969)  (hospiral refused treatment
to frosthite vietim who was unable to pay 325 deposit). Sec gen-
eraily HEW Report on Medical Resourees, supra, n. 14, at 74; Hear-
ings on The Health Care Crisis in America, supra, n. 24.

s 4TL]ack of timelyv hospitalization and medical care for those
unable to pav has been ennsidered an economie liability to the
patient, the hospital, and to the community in which these citizens
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The appellees also argue that eliminating the dura-
tional residence requirement would dilute the quality of
services provided to longtime residents by fostering an
influx of newcomers and thus requiring the County’s
limited public health resources to serve an expanded pool
of recipients.  Appellees assert that the County should be
able to protect its longtime residents because of their
contributions to the community, particularly through the
past pavment of taxes. We rejected this “contributory”
rationale both in Shapiro and in Viandis v. Kline, 412
U.S. 441, 450 n. 6 (1973), by observing:

“[Such] reasoning would logically permit the State to
bar new residents from schools, parks. and libraries or
deprive them of police and fire protection. In-
deed 1t would permit the State to apportion all
benefits and services according to the past tax contri-
butions of its ecitizens. The Equal Protection
Clause prohibits such an apportionment of state
services.” Shapiro, 394 U. 8., at 632-633 (footnote
omitted).

Appellees express a concern that the threat of an
influx of indigents would discourage “the development
of modern and effective [public medical] facilities.” It
is suggested that whether or not the durational residence
requirement actually deters migration. the voters think
that it protects them from low income families’ being at-
tracted by the county hospital; hence, the requirement
1s necessary for public support of that medical facility.
A State may not employ an invidious diserimination to
sustain the political viability of its programs. As we

might otherwise be self-supporting . . . .7 HEW Report on Medical
Resources, supra, n. 14, at 73; Comment, Indigents, Hospital Admis-
sions and Equal Protection, 5 U. Mich. J. L. Reform 502, 515-516
{1972); of. Battistella & Southby, Crists in American Medicine, The
Lancet 581, 582 (Mar. 16, 1968).
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observed in Shapiro, supra. at 641, “[plerhaps Congress
could induce wider state participation in school construc-
tion if it authorized the use of joint funds for the building
of segregated schools,” but that purvose would not sus-
tain syeh a scheme. See also Cole v. Housing Authority
of the City of Newport, 435 F. 2d 807, 812-813 (CAl
1970).
B

The appellees also argue that the challenged statute
serves some administrative objectives. They claim that
the one-vear waiting period is a convenient rule of thumb
to determine bona fide residence. Besides not being
factually defensible. this test is certainly overbroad to
accomplish its avowed purpose. A mere residence re-
quirement would accomplish the objective of limiting
the use of public medical facilities to bona fide residents
of the County without sweeping within its prohibitions
those bona fide residents who had moved into the State
within the qualifying period. Less drastic means, which
do not impinge on the right of interstate travel, are avail-
able and emploved ** to aseertain an individual’s true
intentions, without exacting a protracted waiting period
which may have dire economic and health consequences
for certain citizens. See Shelton v. Tucker, 364 U. S.
479, 438 (1960). The Arizona State welfare agency
applies criteria other than the duration of residency to
determine whether an applicant is a bona fide resident.?
The Arizona Medical Assistance to the Aged law
provides public medical care for certain senior citizens,
conditioned only on residence.® Pinal County, Arizona,
has operated its public hospital without benefit of the

“¥ee Green v, Dept. of Public Welfare of Delacare, 270 F. Supp.
173, 177-178 (Del. 1467).

> Ariz. Rev. Stat. Ann. §46-202 (1) (Supp. 1973-1974).

S¥4U-26102 (3) (Supp. 1975-1974).
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durational residence requirement since the application of
the challenged statute in that County was enjoined by a
federal court in Valenciano v. Beteman, 323 F. Supp. 600
(Ariz. 1971).2

The appellees allege that the waiting period 1s a useful
tool for preventing fraud. Certainly. a State has a valid
interest in preventing fraud by any applicant for medical
care. whether a neweomer or eldtime resident. Shapiro,
394 U. S., at 637, but the challenged provision is ill-
suited to that purpase. An indigent applicant, mternt ou
committing fraud, could as easily swear to having been a
resident of the county for the preceding year as to being
one currently. And, there Is no need for the State
to rely on the durational reguirement as a safeguared
against fraud when other mechanisms to serve that pur-
pose are available which would have a less drastic impaet
on constitutionally protected interests. NAACP v.
Button, 371 U. §8. at 43%. For example, state
law makes it a crime to file an “wuntruc statement . . .
for the purpose of obtaining hospitalization, medieal care
or outpatient relief” at county expense. Ariz. Rev. Stat.
Ann. § 11-297C (Supp. 1973-1974). Sec Dunn, 405 U.S.,
at 333-354; U. 8. Dept. of Agriculture v. Moreno, 413
TU.S. 528, 534 ¢1973).

Finally, appelices assert that thew waiting peried is
necessary for budget predietability, hut what was said in
Shapire is equally applicable to the case before us:

“The records . . . are utterly devold of evidence that

0 p addition, Pima Ceunty, Arizona, did not apply the «ura-
tional residener requicement between August 1969, when the require-
ment was found unconstitwrienad by the Arizgona Court of Appeals,
Beard of Superiisors. Pima County v. Robinson, 10 Ariz. App. 238,
57 PO 23 951 and Sepremibwer 1970, when rhat Judement was
vacated ws moot By the Anzens Supreme Court, 165 Ariz. 280,
463 T, 2d 536,
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[the County] uses the one-year requirement as a
means to predict the number of people who will
require assistance in the budget year. [The appellees
do not take] a census of new residents . ... Nor
are new residents required to give advance notice
of their need for . . . assistance. Thus, the
authorities cannot know how many new residents
come into the jurizdiction in any vear. much less how
many of them will require public assistance.” 394
U. S., at 634-635 (footnote omitted).

Whatever the difficulties in projecting how many new-
comers to a jurisdiction will require welfare assistance,
it could only be an even more difficult and speculative
task to estimate how many of those indigent newcomers
will require medical care during their first year in the
jurisdiction. The irrelevance of the one-year residence
requirement to budgetary planning is further under-
scored by the fact that emergency medical care for all
newcomers and more complete medical care for the aged
are currently being provided at public expense regardless
of whether the patient has been a resident of the County
for the preceding year. See Shapiro, supra, at 635.

VII

The Arizona durational residence requirement for
eligibility for nonemergency free medical care creates an
~“invidious classification™ that impinges on the right of
Interstate travel by denyving newcomers “basic necessities
of life.” Such a elassification can only be sustained on a
showing of a compelling state interest. Appellees have
not met their heavy burden of justification, or demon-
strated that the State, in pursuing legitimate objeetives,
has chosen means which do not unnecessarily impinge on
constitutionally protected intcrests.  Accordingly. the
judgment of the Supreme Court of Arizona is reversed and
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the case remandest for further aection not inconsistent
with this opinion.
So ordered.

Tae CHIer Justick and Mz JusTice BrackMrx
concur in the result.

Mr. Justice DoucGLas.

The legal and economic aspects of medical care® are
enormous; and I doubt if decisions under the Equal
Protection Clause of the Fourteenth Amendment are
equal to the task of dealing with these matters. So far
as interstate travel per se is considered, I share the
doubts of my Brother REmxquist. The present case,
however, turns for me on a different axis. The prob-
lem has many aspects. The therapy of Arizona’s atmos-
phere brings many there whe suffer from asthima, bron-
chitis, arthritis, and tuberculosts. Many ecoming are
indigent or become indigent after arrival. Arizona does
not deny medical help to “emergency” cazses “when
immediate hospitalization or medieal eare is necessary for
the preservation of lfe or imb" Ariz. Rev. Stat. Apn.
§ 11-297A (Supp. 1973-1974). For others, it requires 2
12-month durationalt residence.

The Act is net aimed at interstate wravelers; it applies
even to a long-term resident who moves {rom one county
to another. As stated by the Supreme Court of Arizona
in the present ecase: “The reguirement applies to all
citizens within the state including long term residents
of one county who move to another county. Thus. the
classification does not sinsle out non-residents nor
attempt to penalize interstate travel. The reguirement
is untformly applied.” 108 Ariz. 373. 373, 498 P. 24 461,
463.

1 See appendix tn thiz opinion, post, p. 274,
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What Arizona has done. therefore. is to fence the poor
out of the metropolitan counties, such as Maricopa
County ¢ Phoenix) and Pima County (Tucson) by use of
a durational residence requiremnent.  We are told that

eight Arizona counties have no county hospitals and that
“most indigent care in those areas exists only on a contract
basis. In San Antonio Independent School Dist. v. Rod-
riguez, 411 U, S. 1. we had a case where Texas created a
scheme by which school districts with a low property tax
base, from which they could raise only meager funds,
offered a lower quality of education to their students than
the wealthier districts. That system was upheld agamst
the charge that the state system violated the Equal Pro-
tection Clause. It was a closely divided Court and I was
in dissent. I suppose that if a State can fence in the
poor in educational programs, it can do so in medical
programs. But to allow Arizona freedom to carry for-
ward its medical program we must go one step beyond
the San Antonio case. In the latter there was no legal
barrier to movement into a better district. IHere a one-
year barrier to medical care. save for “emergency’ care,
is erected around the areas that have medical facilities
for the poor.

Congress has struggled with the problem. In the
Kerr-Mills Act of 1960, 74 Stat, 987, 42 U. S. C. § 302
(b)(2), it added provisions to the Social Security Act
requiring the Secretary of Health, Education, and Wel-
fare to disapprove any state plan for medical assistance to
the aged (Medicaid) that excludes “any mdividual who
resides 1n the state,” thus eliminating durational resi-
dence requirements.

Maricopa  County  has received over 82 million
in federal funds for hospital construetion under the Hill-
Burton Act. 42 U. 5. C. §291 ¢t seq. Scction 291e (e)
authorizes the issuance of regulations governing the op-
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eration of Hill-Burton facilities. The reguilations con-
tain conditions that the faeility to be coustructed or
modernized with the funds “will be made availzble to
all persons residing in the territorial arez of the apph-
cant” and that the applicant will render “a reasounable
volume of services to persons unable to pay therefor.”*
The conditions of free services for indigents, however,
may be waived if “not feasible from a fmnancial
viewpoint.”

Prior to the applicatiorn the state agency must obtain
from the applicant an assurance “that there will be made
available in the facility or portion thereof to be con-
structed or modernized a reasonable volume of serviees
to persons unable to pay therefor. The requirement of
an assurance from an applicant shall be waived if the
applicant demonstrates to the satisfaction of the State
agency, subject to subsequent appreval by the Secretary,
that such a requirement is not feastble from a financial
viewpoint.” 42 CFR §53.111 (e}(1}>

So far as I can aseertain, the durational residence re-
quirement imposed by Maricopa County has not heen
federally approved as s condition to the receipt of Hiil-
Burton funds.

Maricopa County does argue that it is not financially
feasible to provide free nonemerzency medical care to new
residents. Even so, the federal rezulatory framework
does not leave the County uncontrolled in determining
which indigents will receive the benefit of the resources
which are available. It is clear, for example. that the
County could mot limit such service to whites out of

2Title 42 CFR § 33.111 {b){S} defines that term to mean “a level
of uncompensated services which meets a need for such seriiees in
the area served by an appliczur and which is within the financial
ability of such applicant to provide.”

3 The waiver of such 2 requirement requires notice and opportunity
for public hearing. 42 CFR § 33.111 (¢)(2).



MEMORIAL HOSPITAL ». MARICOPA COUNTY 273
250 Opinion of Dotgtas, J.

a professed inability to service indigents of all races
because 42 CFR § 33.112 (¢) prohibits such discrimina-
tion in the operation of Hill-Burton facilities. It does
not allow racial discrimination even against transients.

Moreover. Hill-Burton Act donees are guided by 42
CFR §53.111 (g), which sets out 1n some detail the crite-
ria which must be used in identifying persons unable to
pay for such services. The eriteria include the patient’s
health and medical insurance coverage, personal and fam-
ily icome, financial obligations and resources, and
“similar factors.” Maricopa County, pursuant to the
state law here challenged, employs length of county resi-
dence as an additional criterion in identifying indigent
recipients of uncompensated nonemergency medical care.
The federal regulations, however, do not seem to recog-
nize that as an acceptable criterion.

And, as we held in Thorpe v. Housing Authority, 393
U. S. 268; Mourning v. Family Publications Service,
411 U. S. 356, these federal conditions attached to fed-
eral grants arc valid when “reasonably related to the
purposes of the enabling legislation.” 393 U. 8., at
280-281.

It is difficult to impute to Congress approval of the
durational residence requirement, for the implications of
such a deciston would involve weighty cqual protection
considerations by which the Federal Government, Bolling
v. Sharpe, 347 U. S. 497, as well as the States, are bound.

The political processes* rather than equal protection
litigation are the ultimate solution of the present prob-
lem. But in the setting of this case the invidious dis-
crimination against the poor, Harper v. Virginia Board

“For the impact of “free” indigent care on private hospitals and
their paving patients see Dept. of Health, Education, and Welfare
(HEW) Report on Medieal Rezources Available to Meet the Needs
of Public Assistance Recipieuts, House Committee on Wavs and
Meanz, S6th Cong.. 2d Sesz. (Comm. Print 1961).
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of Eleciions, 283 U. S. £33, not the right to travel inter-
state, is in my view the critical issue.

APPENDIX TO OPINION OF DOUGLAS, J.
GOURMAND AND Foob—A FABLE?®

The people of Gourmand loved good food. They ate
in good restaurants, donated money for cooking research,
and instructed their government to safeguard all matters
having to do with- food. Long ago, the food industry
had been in total chaos. There were many restaurants,
some very small. Anyone could call himself a chef or
open a restaurant. In choosing a restaurant, one could
never be sure that the meal would be good. A commuis-
sion of distinguished chefs studied the situation and
recommended that no one be allowed to touch food
except for qualified chefs. “Food is too important to be
left to amateurs,” they said. Qualified chefs were
licensed by the state with severe penalties for anyone
else. who engaged in cooking. Certain exceptions were
made for food preparation in the home, but a person
could serve only his own family. Furthermore, to
become a qualified chef, a man had to complete at least
twenty-one years of training (including four years of
college, four years of cooking school, and one year of
apprenticeship). All cooking schools had to be first
class.

These reforms did succeed in raising the quality of
cooking. But a restaurant meal became substantially
more expensive. A second commission observed that
not everyone could afford to eat out. “No one,” they
said, “should be denied a good meal because of his

s Foreword to an article on Medical Care and its Delivery: An
Economic Appraisal by Judith R. Lave and Lester B. Lave in 35
Law & Contemp. Prob. 252 (1970).
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income.” Furthermore, they argued that chefs should
work toward the goal of giving everyone “complete
physical and psychological satisfaction.” For those
people who could not afford to eat out, the government
declared that they should be allowed to do so as often
as they litked and the government would pay. For
others, it was recommended that they organize them-
selves in groups and pay part of their income into a pool
that would undertake to pay the costs incurred by mem-
bers in dining out. To insure the greatest satisfaction,
the groups were set up so that a member could eat out
anywhere and as often as he liked, could have as elaborate
a meal as he desired, and would have to pay nothing or
only a small percentage of the cost. The cost of joining
such prepaid dining clubs rose sharply.

Long ago, most restaurants would have one chef to
prepare the food. A few restaurants were more elabo-
rate, with chefs specializing in roasting, fish, salads,
sauces, and many other things. People rarely went to
these elaborate restaurants since they were so expensive.
With the establishment of prepaid dining clubs, everyone
wanted to eat at these fancy restaurants. At the same
time, young chefs in school disdained going to cook in a
small restaurant where they would have to cook every-
thing. The pay was higher and it was much more pres-
tigious to specialize and cook at a really fancy restaurant,
Soon there were not enough chefs to keep the small
restaurants open.

With prepaid clubs and free meals for the poor, many
people started eating their three-course meals at the
elaborate restaurants. Then they began to increase
the number of courses, directing the chef to “serve the
best with no thought for the bill” (Recently a 317-
course meal was served.)

The costs of eating out rose faster and faster. A new



276 OCTOBER TERM. 183
Appendix to opinten of DotsLas, J. 415TC.S.

government comnuission reported as follows: {1) Noting
that licensed chefs were being used to peel potatoes and
wash lettuce, the commission recommended that these
tasks be handed over to licensed dishwashers (whose
three years of dishwashing treiming nciuded cooking
courses) or to some new eategory of personnel. (2} Con-
cluding that many licensed chefs were overworked, the
commission recommended that cooking scheols be ex-
panded, that the length of training be shortemed, and
that applicants with lesser qualifications be admitted.
(8) The commission also observed that chefs were
unhappy because people seemed to be more eoncerned
about the decor and service than about the food. (In
a recent taste test, not only eould one patron not tell
the difference between a 1930 end a 1970 vintage but he
also could not distinguish between white and red wines.
He explained that he always ordered the 1930 vintege
because he knew thai only a really good restaurant would
stock such an erpensive wine.)

The commissian egreed that weighty problems faced
the nation. They recommended that a national pre-
payment group be established which everyone must join,
They recommended that chefs continue to be paid on
the basis af the mumber of dishes they prepared. They
recommended that cvery Gourmandese be given the
right to eat enywhere ke chose and as elaborately as fe
chose and pay nothing.

These recommendations were adopted. Large num-
bers of people spent ali of their time srdering incredibly
elaborate meals. Kitchens became marvels of new,
expensive cquipment. Al those who were not consum-
ing restaurant food were in the kitchen preparing it.
Since no one in Gourmand did anything except prepare
or eat meals, the country coliapsed.
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I

The State of Arizona provides free medical care for
indigentsr Confronted, in common with its 49 sister
States, with the assault of spiraling health and welfare
costs upon limited state resources, it has felt bound to
require that recipients meet three standards of eligibility.*
First, they must be indigent, unemployable, or unable
to provide their own care. Second, they must be resi-
dents of the county in which they seek aid. Third,
they must have maintained their residence for a period
of one year. These standards, however, apply only to
persons seeking nonemergency aid. An exception is
specifically provided for “emergency cases when immedi-
ate hospitalization or medical care is necessary for the
preservation of life or limb . . . .”

Appellant Evaro moved from New Mexico to Arizona
in June 1971, suffering from a ‘“chronic asthmatic and
bronchial illness.” In July 1971 he experienced a
respiratory attack. and obtained treatment at the facili-
ties of appellant Memorial Hospital. a privately operated

L Ariz. Rev. Stat. Ann. §11-297A (Supp. 1973-1974) reads as
follows:

“Except in emergency cases when immediate hospitalization or
medical care is necessary for the preservation of life or limb no
person <hall be provided hospitalization, medical care or outpatient
relief under the provisions of this article without first filing with a
member of the board of supervisors of the county in which he resides
1 statement in writing, subseribed and sworn to under oath, that he
15 an indigent as shall be defined by rules and regulations of the
state department of economic security, an unemployable totally
dependent upon the state or county government for financial sup-
port, or an employvable of sworn low income without sufficient funds
to provide himself necessary hospitalization and medical care, and
that he has been a resident of the county for the preceding twelve
months.”
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institution. The hospital sought to recover its expenses
from appellee Maricopa County under the provisions of
Ariz. Rev. Stat. Ann. §11-297A (Supp. 1973-1974),
asserting that Evaro was entitled to receive county care.
Since he did not satisfy the eligibility requirements dis-
cussed above® appellee declined to assume responsibility
for his care, and this suit was then instituted in the State
Superior Court,

Appellants did not. and could not. claim that there is
a constitutional right to nonemergency medical care at
state or county expense or a constitutional right to reim-
bursement for care extended by a private hospital.?
They asserted, however, that the state legislature, having
decided to give free care to certain classes of persons, must
give that care to Evaro as well. The Court upholds that
claim, holding that the Arizona eligibility requirements
burdened Evaro’s “right to travel.”

Unlike many traditional government services, such as
police or fire protection, the provision of health care has
commonly been undertaken by private facilities and per-
sonnel. But as strains on private services become
greater, and the costs of obtaining care increase, federal,
state, and local governments have been pressed to assume
a larger role. Reasonably enough, it seems to me, those
governments which now find themselves in the hospital
business seek to operate that business primarily for those

2The parties stipulated that Mr. Evaro was “an indigent who
recently changed his residence from New Mexico to Arizona and
who has resided in the state of Arizona for less than twelve months.”
App. 10. Therefore Mr, Evaro failed to meet only the third
requirement discussed in the text,

*This Court has noted that citizens have no constitutional right
to welfare henefits. See, ¢. g., Dandridge v. Williams, 397 U. 3. 471
(1970): San Antomo Independent School Dist. v. Rodriguez. 411
U. 8. 1, 33 (1973).
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persons dependent on the financing locality both by
association and by need.

Appellants in this case nevertheless argue that the
State’s efforts, admirable though they may be. are
simply not impressive enough. But others excluded
by eligibility requirements certainly could make sim-
ilar protests. Maricopa County residents of many
years, paving taxes to both construet and support public
hospital facilities, may be ineligible for carc because their
incomes are slightly above the marginal level for inclu-
sion. These people have been excluded by the State,
not because their claim on limited public resources is
without merit, but beeause it has been deemed less meri-
torious than the claims of those in even greater need.
Given a finite amount of resources, Arizona after today’s
decision may well conclude that its indigency threshold
should be elevated since its counties must provide for
out-of-state migrants as well as for residents of longer
standing. These more stringent need requircments
would then deny care to additional persons who until now
would have qualified for aid.

Those presently excluded because marginally above
the State’s indigency standards, those who may be
excluded in the future because of more stringent indi-
gency requirements necessitated by today’s decision, and
appellant Evaro, all have a plausible claim to govern-
ment-supported mediecal care. The choice between them
necessitated by a finite amount of resources is a classic
example of the determination of priorities to be accorded
contlicting claims, and would in the recent past have been
thought to be a matter particularly within the compe-
tence of the state legislature to decide. As this Court
stated in Dandridge v. Willigms, 307 U. S. 471, 4387
(1970), “the Constitution does not empower this (ourt to
sccond-guess state officials charged with the difficult
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responsibility of allocating limited public welfare funds
among the myriad of potential recipients.”

The Court holds, however, that the State was barred
from making the choice it made because of the bur-
den its choice placed upon Evaro’s “right to travel.”
Although the Court’s definition of this “right” is hardly
precise, the Court does state: “[Tlhe right of interstate
travel must be seen as insuring new residents the same
right to vital government benefits and privileges in the
States to which they migrate as are enjoyed by other
residents.” This rationale merits further attention.

II

The right to travel throughout the Nation has been
recognized for over a century in the decisions of this
Court.* See Crandall v. Nevada, 6 Wall. 35 (1868).
But the concept of that right has not been static. To
see how distant a cousin the right to travel enunciated
in this case is to the right declared by the Court in
Crandall, reference need only be made to the language of
Mr. Justice Miller, speaking for the Court:

“But if the government has these rights on her own
account, the citizen also has correlative rights. He
has the right to come to the seat of government to
assert any claim he may have upon that govern-
ment, or to transact any business he may have with
it. To seek its protection, to share its offices, to
engage in administering its functions. He has a
right to free access to its sea-ports, through which
all the operations of foreign trade and commerce are

+ Although the right to travel has been recognized by this Court
for over a century, the origin of the right still remains somewhat
obscure. The majority opinion in this case makes no effort to
wentify the source, simply relving on recent cases which state such
a right exists.
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conducted, to the sub-treasuries, the land offices, the
revenue offices, and the courts of justice in the
several States, and this right is in its nature inde-
pendent of the will of any State over whose soil he
.- must pass in the exercise of it.” [Id., at 44.

The Court in Crandall established no right to free
benefits from every State through which the traveler
might pass, but more modestly held that the State could
not use its taxing power to impede travel across its
borders.*

Later cases also defined this right to travel quite con-
servatively. For example, in Williams v. Fears, 179 U. 8.
270 (1900), the Court upheld a Georgia statute taxing
“emigrant agents”—persons hiring labor for work out-
stde the State——although agents hiring for local work
went untaxed. The Court recognized that a right to
travel existed, stating:

“Undoubtedly the right of locomotion, the right to
remove from one place to another according to incli-
nation, is an attribute of personal liberty, and the
right, ordinarily, of free transit from or through the
territory of any State is a right secured by the Four-
teenth Amendment and by other provisions of the
Constitution.,” [Id., at 274.

The Court went on, however, to decide that the statute,
despite the added cost it assessed against exported
labor, affected freedom of egress “only incidentally and
remotely.”  Ibid.*®

®The tax levied by the State of Nevada was upon every person
leaving the State. As this Court has since noted, the tax was a
direct tax on travel and was not intended to be a charge for the use
of state facilities. See Evansville Airport v. Deita Airlines, 405 U. S.
707 (1972).

*The Court ulso rejected an equal protection argnment, conclud-
ing: “We are unable to say that such u discrimination, if it existed,
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The leading earlier case, Edwards v. California, 314
U. S. 160 (1941), provides equally little support for the
Court’s expansive holding here.  In Edwards the Court
invalidated a California statute which subjected to crimi-
nal penalties any person “that brings or assists in bring-
ing into the State any indigent person who is not a
resident of the State, knowing him to be an indigent
person.” [d., at 171. Five members of the Court found
the statute unconstitutional under the Commerce Clause,
finding in the Clause a “prohibition against attempts on
the part of any single State to isolate itself from diffi-
culties common to all of them by restraining the trans-
portation of persons and property across its borders.”
ld., at 173. Four concurring Justices found a better
justification for the result in the Fourteenth Amendment’s
protection of the ‘“privileges of national citizenship.”*

Regardless of the right’s precise source and definition,
1t is clear that the statute invalidated in Edwards was
specifically designed to, and would, deter indigent per-
sons from entering the State of California. The imposi-
tion of criminal penalties on all persons assisting the
entry of an indigent served to block ingress as surely as
if the State had posted guards at the border to turn
indigents away. It made no difference to the operation
of the statute that the indigent, once inside the State,
would be supported by federal payments.® Furthermore,

did not rest on reasonable grounds, and was not within the discretion
of the state legislature” 179 U. S., at 276.

7 See the concurring opinions of Mr. JusticE DotcLas (with whom
Mr. Justice Black and Mr. Justice Murphy joined), 314 U. S, at
177, and Mr. Justice Juckson, id., at 181.

8The Court in Edwards observed: “After arriving in California
[the indigent] was aided by the Furm Sccurity Administration,
which . . . is wholly financed by the Federal government.” 314 U. S,
at 175. The Court did not express a view at that time as to whether
a different result would have been reached if the State bore the finan-
cial burden. But cf. Shapiro v. Thompson, 394 U. 8. 618 (1969).
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the statute did not require that the indigent intend to

take up continuous residence within the State. The

statute was not therefore an incidental or remote barrier

to riigration, but was in fact an effective and purposeful
- attempt to insulate the State from indigents.

The statute in the present case raises no comparable
barrier. Admittedly, some indigent persons desiring to
reside in Arizona may choose to weigh the possible detri-
ment of providing their own nonemergency health care
during the first year of their residence against the total
benefits to be gained from continuing loeation within
the State. but their mere entry into the State does not
invoke criminal penalties. To the contrary. indigents
are free to live within the State, to receive welfare bene-
fits neccessary for food and shelter® and to receive free
emergency medical care if needed. Furthermore, once
the indigent has settled within a county for a year, he
becomes eligible for full medical care at county expense.
To say, therefore, that Arizona's treatment of indigents
compares with California’s treatment during the 1930's
would border on the frivolous.

Since those older cases discussing the right to travel
are unhelpful to Evaro's cause here, reliance must be
placed elsewhere. A careful reading of the Court’s
opinion discloses that the decision rests almost entirely
on two cases of recent vintage: Shapiro v. Thompson, 394
U. 5. 618 (1969). and Dunn v. Blumstein, 405 U. S. 330
(1972}, In Shapiro the Court struck down statutes
requiring one year's residence prior to receiving welfare
benefits.  In Dunn the Court struck down a statute
requiring a vear's residence before receiving the right to
vote. In placing reliance on these two cases, the Court

?See Ariz. Rev. Stat. Ann. §46-233 (Supp. 1973-1974), which
provides that an cligible reeipient of general ussistance must have
“established residence at the time of application.”
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must necessarily distinguish or discredit recent cases of
this Court upholding statutes requiring a year’s residence
for lower in-state tuition.” The important question for
this purpose, according to the Court’s analysis, is whether
a classification “ ‘operates to penalize those persons . . .
who have exercised their constitutional right of interstate
migration.”” (Emphasis in Court’s opinion.)

Since the Court concedes that “some ‘waiting-peri-
od[s] ... may not be penalties,’ ” ante, at 258-259, one
would expect to learn from the opinion how to distinguish
a waiting period which is a penalty from one which is
not. Any expense imposed on citizens crossing state
lines but not imposed on those staying put could theoret-
ically be deemed a penalty on travel; the toll exacted
from persons crossing from Delaware to New Jersey by
the Delaware Memorial Bridge is a “penalty” on inter-
state travel in the most literal sense of all. But such
charges,’* as well as other fees for use of transportation
facilities such as taxes on airport users!* have been
upheld by this Court against attacks based upon the
right to travel. It seems to me that the line to be
derived from our prior cases is that some financial im-
positions on interstate travelers have such indirect or
inconsequential impact on travel that they simply do
not constitute the type of direct purposeful barriers
struck down in Edwards and Shapiro. Where the im-
pact is that remote, a State can reasonably require that
the citizen bear some proportion of the State’s cost in
its facilities. I would think that this standard is not
only supported by this Court’s decisions. but would be

1 See Starns v. Malkerson, 326 F. Supp. 234 (Minn. 1970), afi’d,
401 U. 8. 985 (1971); Viandis v. Kline, 412 U. S. 441 (1973).
1t See. e. g, Interstate Busses Corp. v. Blodgett, 276 U. 8. 245

(1928); Hendrick v. Maryland. 235 U. S. 610 (1915).
12 Bee Evansville Airport v. Delta Airlines, 405 U. 8. 707 (1972).
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eminently sensible and workable. But the Court not
only rejects this approach. it leaves us entirely with-
out guidance as to the proper standard to be applied.

The Court instead resorts to pse dizit, declaring rather
than demonstrating that the right to nonemergency
medical care is within the class of rights protected by
Shapiro and Dunn:

“IWhatever the ultimate parameters of the Shapiro
penalty analysis, it s at least clear that medical
care is as much ‘a basic necessity of life’ to an indi-
gent as welfare assistance. And, governmental
privileges or benefits necessary to basic sustenance
have often been viewed as being of greater consti-
tutional significance than less essential forms of
governmental entitlements. See, e. ¢., Shapiro, .
supra,; Goldberg v. Kelly, 397 U. S. 254, 264 (1970);
Sniadach v. Family Finance Corp., 395 U. S. 337,
340-342 (1969).” Ante, at 259. (Emphasis added;
footnotes omitted.)

However clear this conclusion may be to the majority,
it is certainly not clear to me. The solicitude which
the Court has shown in cases involving the right to
vote,” and the virtual denial of entry inherent in denial
of welfare henefits—‘“the very means by which to live,”
Goldberg v. Kelly, 397 U. 8. 254, 264 (1970)—ought not
be so casually extended to the alleged deprivation here.
Rather. the Court should examine, as it has done in
the past, whether the challenged requirement erects a
real and purposeful barrier to movement, or the threat
of such a barrier, or whether the effects on travel. viewed
realistically, are merely incidental and remote. As the
above discussion has shown, the barrier here is hardly

13 See, e. ¢., Evans v. Cornman, 398 U. S. 419 (1970); Cipriano v.
City of Houma, 395 U. 3. 701 (1969).
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a counterpart to the barriers condemned in earlier cases.
That being so, the Court should observe its traditional
respect for the State’s allocation of its limited financial
resources rather than unjustifiably imposing its own
preferences.

111

The Court. in its examination of the proffered state
interests, eategorically rejects the contention that those
who have resided in the county for a fixed period of time
may have a greater stake in community facilities than
the newly arrived. But this rejection is accomplished
more by fiat than by reason. One of the principal factual
distinctions between Starns v. Malkerson, 326 F. Supp.
234 (Minn. 1970), aff'd, 401 U. S. 985 (1971), and
Viandis v. Kline, 412 U. S. 441 (1973), both of which
upheld durational residence requirements for in-state
university tuition,” and Shapire, which struck them
down for welfare recipients, is the nature of the aid which
the State or county provides. Welfare benefits, whether
in cash or in kind. are commonly funded from current
tax revenues, which may well be supported by the very
newest arrival as well as by the longtime resident.  But
universities and hospitals, although demanding operat-
ing support from current revenues, require extensive
capital facilities which cannot possibly be funded out
of current tax revenues. Thus, entirely apart from the
majority’s conception of whether nonemergency health
care 1s more or less important than continued education,

14 In Viendis, while striking down a Connecticut statute that in
effect prevented a new state resident from obtaining lower tuition
rates for the full period of enrollment, we stated that the decision
should not “be construed to deny a State the right to impose on a
student, as one element 1 demonstrating bona fide residence, a
reasonable durational resideney requirement, which can be met while
in student status.” 412 U. 8., at 452, Starns was cited as support
for this position.
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the interest of lounger established residents in capital
facilities and their greater financial contribution to the
construction of such facilities seems indisputable.’

Other interests advanced by the State to support its
statutory eligibility criteria are also rejected virtually
out of hand by the Court. The protection of the county
economies is dismissed with the statement that “[t]he
conservation of the taxpayvers’ purse is simply not a suffi-
cient state interest . . . ." " The Court points out that
the cost of care, if not borne by the Government, may be
borne by private hospitals such as appellant Memorial
Hospital. While this observation is doubtless true in
large part. and is bound to present a problem to any
private hospital. it does not secm to me that it thus
becomes a constitutional determinant. The Court also
observes that the State may in fact save money by pro-
viding nonemergency medical care rather than waiting
for deterioration of an illness. However valuable a
qualified cost analysis might be to legislators drafting
eligibility requirements. and however little this specu-
lation may bear on Evaro’s condition (which the record
docs not indicate to have been a deteriorating illness),
this sort of judgment has traditionally been confided
to legislatures, rather than to courts charged with de-
termining constitutional questions.

The Court likewise rejects all arguments based on

¥ This distinetion may he particularlvy important in a State such
as Arizona where the Constitution provides for limitations on
state and county debt. Sce Ariz. Const., Art. 9, § 5 (State); Art. 9,
§5 (County).  See generally Comment, Dulling the Edge of Hus-
bandry: The Special Fund Doctrine in Arizona, 1971 L. & Soc.
0. (\riz. 3t LT 555

"The appeliees in this case filed an wihidavit indicating that
aveeptanee of appellants’ position would impose an added burden
on property taxpayers i Maricopa County of over 2.5 million
in the first vear alone. App. 12-17.
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administrative objectives. Refusing to accept the asser-
tion that a one-year waiting period is a “convenient rule
of thumb to determine bona fide residence,” the majority
simply suggests its own alternatives. Similar analysis is
applied in rejecting the appellees’ argument based on the
potential for fraud. The Court’s declaration that an
indigent applicant “intent on committing fraud, could as
easily swear to having been a resident of the county for
the preceding year as to being one currently’’ ignores the
obvious fact that fabricating presence in the State for
a year is surely more difficult than fabricating only a
present intention to remain.

The legal question in this case is simply whether the
State of Arizona has acted arbitrarily in determining that
access to local hospital facilities for nonemergency medi-
cal care should be denied to persons until they have
established residence for one year. The impediment
which this quite rational determination has placed on
appellant Evaro’s “right to travel” is so remote as to be
neghgible: so far as the record indicates Evaro moved
from New Mexico to Arizona three years ago and has
remained ever since. The eligibility requirement has
not the slightest resemblance to the actual barriers to
the right of free ingress and egress protected by the Con-
stitution, and struck down in cases such as Crandall and
Edwards. And, unlike Shapiro, it does not involve an
urgent need for the necessities of life or a benefit funded
from current revenues to which the claimant may well
have contributed. It is a substantial broadening of, and
departure from, all of these holdings, all the more remark-
able for the lack of explanation which accompanies the
result. Since I can subscribe neither to the method
nor the result, I dissent.
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SUMMARY

is case involved the following three appeals from degxsnons of three-
iug:esl?:;tién&ates District Courts ho]ding uncon'smu?xonal a sl'a::ngz
istrict of Columbia statutory provision which denies \jelfare.'a;sls ance
to residents of the state or District who _have not res_lded within nelr
jurisdictions for at least one vear immedu‘ately preceding the(xir appli ”
tions for such assistance: (1) an appeal (3\0.'9) frqm such a eClSlonh .
he District Court for the District of Connecticut with respect tc? s;c a
srovigion in the Connecticut General Statute§ (270 F Supp 331) ,D(_ : pt
ﬁppeal (No. 33) from such a decision of t'}\g District Court for the Dis rtll:e
of Columbia with respect to such a provision adopted by Congresivm an
District of Columbia Code (279 F Supp 22) ; and (3) an appeal {No. A
‘rom such a decision of the District Court f_or the Eastern I_))s{‘r_nc]tf [
Pennsyivania with respect to such a provision in the Pennsylvania Welfare
Sarode (277 F Supp 65). .
Tre United States Supreme Court affirmed the judgments of the 915—
trict Courts in all three cases. In an opinion by BRENXNAN, J., expressing

Briefs of Counsel, p 980, infra.
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the view of six members of the court, it was held that (1) absent a com-
pelling state interest, the Connecticut and Pennsyvlvania statutory provi-
sions violated the equal protection clause of the Fourteenth Amendment
by imposing a classification of welfare applicarts which impinged upon
their constitutional right to travel freely from state to state: (2) absent
a compelling governmental interest, the District of Columbia statutory
provision violated the due process clause of the Fifth Amendment by
imposing a discrimination which impinged upon the constitutional right
to travel; and (3) § 402(b) of the Socia] Security Act of 1935 did not,
and constitutionally could not, authorize the states to impose such one-year
waiting period requirement.

STEWART, J.. concurred, adding, in response to the dissent of HARLAN,
J.. that the court in its opinion did not “pick out particulur human activ-
ities, characterize them as ‘fundamental. and pive them added protec-
tion.” but on the contrary simply recognized an established constitutional
right—the right to travel from one state to another—and gave to that right
no less protection than the Constitution itself demands, which right is not
a mere conditional liberty subject to regulation and contrul under con-
ventional due process or equal protection standards, but a right broadly
assertable against private interference, as well as governmental action,
and a virtually unconditional personal right guaranteed by the Consti-
tution.

WARREN, Ch. J., joined by BLACK. J., dissented on the grounds that
(1) Congress, under the commerce clause, has the power to impose minimal
nationwide residence requirements or to authorize the states to do so;
(2) Congress constitutionallv exercised such power in these cases pursvant
to the provision of the District of Columbia Code and § 402(b) of the
Social Security Act, which authorized the imposition by the states of
residence requirements; (3) such congressional action was not invalid
merely because it burdened the right to travel; and (4) residerce require-
ments can be imposed by Congress as an exercise of its power to control
interstate commerce consistent with the constitutionally guaranteed right
to travel, where, as here, the congressional decision to impose such re-
quirement was rational and the restriction on travel insubstantial.

HARLAN, J., dissented on the grounds that (1) the court's opinion rep-
resented an unwise extension of the branch of the “compelling interest”
doctrine which requires that classifications based upon “suspect” criteria
be supported by a compelling interest, to a classification based upon recent
interstate movement, with respect of which classification, since it is based
upon the exercise of rights guaranteed against state infringement by the
Federal Constitution, there is no need for any resort to the equal protec-
tion clause, and any undue burden upon such rights may be invalidated
under the Fourteenth Amendment’s due process clause; (2) to extend the
branch of the “compelling interest” rule which holds that a statutory
classification is subject to the “compelling interest” test if the result of
the classification may be to affect a “fundamental right,” regardless of
the basis of the classification. to the travel rights involved here, went tar
toward making the court a “super-legislature,” the infringement of which
rights, since they are assured by the Federal Constitution, can be dealt
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with under the due proces« clause: (3) when a statute affects only matters
not mentioned 1n the Constitution, and is not arbitrary or irrational, the
court is not entitled to pick out particular human activities, characterize
them as “fundamentzl.” and give them added protection under an un-
usually stringent equal protection test; (4) the welfare residence require-
ments, with respect to equal protection, should be judred by ordinary equal
protection standards; (5) applying these standards, the requirements here
were not “arbitrary”™ or “lacking in rational justification,” and hence were
not objectionable under the equal protection clause of the Fourteenth
Amendment or under the analogous standards embodied in the due process
clause of the Fifth Amendment: (6) taking into consideration the consti-
tutional source and nature of the right to travel, the extent of interference
with that right. the governmental interests served by welfare residence re-
quirements. and the balancing of competing considerations, the one-vear
welfare residence requirements in this instance did not amount to an
undue burden upon the right of interstate travel.
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provisions of state statute: and of a
District of Columbia statute enacted
by Congress, prohibiting public assist-
ance benefits to residents of less than
i veur, were necessary to promote com-
pelling governmental interests, such
prohibitions create a classification
which constitutes an invidious dis-
crimination denying such residents
egual protection of the laws in vio-
lation of the equal protection clause
of the Fourteenth Amendment with re-
spect to the siate provisions and in
violation of the due process clause of
the Fifth Amendment with respect
to the District of Columbia provisions.

Constitutional Law §§ 3485, 5285 —
welfare assistance — residency
requirement — discrimination —
equal protection

3. A challerge to provisions of state
statutes and of a congressionaily en-
acted District of Columbia statute pro-
hibiting public assistance benefits to
residents of less than a vear, that such
provisions create a classification which
constitutes arn invidious discrimina-
1ien denving such residents equal pro-
tection of the laws in viciation of the
equal protectinn clause of the Four-
teenth Amendment with respect to
the state provisions and in violation
of the due process clause of the Fifth

Amendment with respect to the Dis-

trict of Columbia prevision, cannot be

answered by the argument that pub-
lic assistance benefits are a “privilege”
and not a “right.”

Constitutional Law §§ 326, 3485 —
welfare assistance — residency
requirement — classification

4. The purpose of a state statutory
provision requiring a person to have
one yvear's residence in the state be-
fore becoming eligible for welfare
assistance, of inhibiting or deterring
migration by needy persons into the
state is not & constitutionally permis-
sible state objective, but constitutes

a violation of a person’s basic consti-

tutional right to travel freely from one

state to ancther, and hence cannot
cerve as justification for the classi-
foution. crested by the one-year wait-
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ing period. of needy resident families
into two classes—{(1) those who have
resided in the state a vear or mnre
and are thus eligible for welfare
assistance. and 12+ these who have
resided in the state less than one yveur
and are thus ineligible for auch assist-
ance.

Constitutiona] Law §10] — right to
travel

5. The nature of the Federa! Union
and constitutional concepts of per-
sonal libertv unite tn require that all
citizens be free to treve! throupheut
the length and breadth of the United
States uninhibited by statutes. rules,
or regulations which unreascnabiy
burden or restrict this mevement.

Constitutional Law §101 — right to
travel

6. Although not explicitiy mentiored

in the Federal Constitution. the rignt

freely to travel from ore state to an-

other is & basic right under the Cen-
stitution.

Constitutional Law § 101 — law chill-
ing assertion of rights
7. If a law has na other purpose
than to chiii the assertion of cornsti-
tutional rights by penalizing thase
who chocse to exercise them, then it
is patently unconstitutional.

Constitutional Law §§326, 3485 —
welfare assistance — residency
requirement — classification

8. The classification of needy resi-
dent families in a state into two
classes— 1+ those who have resided

a year or more in the state and are

thus eligibie for welfare assistance,

and (2) thuse who have resided less
than a vear in the state and are thus
ineligible for assistance—resulting
from a stite statutory provision re-
quiring a person to have one vear's
residence in the state before becom-
ing eligitie for welfare assistance,
cannot be justified as a permissible
state attempt to discourage those
indigents who would enter the state
solely to nbtain larger benefits. be-
cause such attempt is not a constitu-
tionally permissible state objective
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and constitutes a viclation of a per-
son's basic conctitutional night to
trave! freely from one state to an-
other: a state may ne more try te fence
out those indipents who seck higher
welfare benefits than it may try to
fence out indigernts generally.

Constitutional Law § 345.5 — welfare
assistance — residency require-
ment — classification

e
6. Limitation of welfare benefits to
those reparded as contributing te the
state through the pavment of taxes is
not & constitstionally permissible
ctate objective but viciates the eyual
protection clause of the Fuurteenth

Amerdment, ané hence cannot serve

ss yustification for the classification

of reedy residence families in a state
int. two classes—il: those who hzave
res:ded a vear or more in the state
and zre thus eligibie for benefits, and
9. those whn have resided less tran

rezr in the state and are thus in-

givie for berefits—resuiting from a

ctate statutery provisicn requiring a

persan to have ore ve r's yesidence in

tr.e stute before hecoming elipible for
welfare assistance.

Constitutiona) Law § 314 — equal pro-
tection — state services

10. The equal protection clause of

the Fourteenth Amendment prohibits

a state from apportioning ali benefits

and services according to the past tax
contributions of its citizens.

Constitutional Law §§ 345, 3485 —
limiting state expenditures — dis-
crimination

11. Although a state may iepitimate-
Iy attempt to limit its expenditures,
whesher for public assistance, public
education. or any other program. it
mazy not accomplish such a purpose by
irvidious distinctions, in violation of
the equai protection clause of the

Fcurteenth  Amendment,  between

i nf its citizens, as, for example,
reducitp expenditures for educa-
arring wrdigent chidren from
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Constitutional Law § 348.5 — welfare
assistance — residency require-
ment — classification

12. The saving of welfare casts can-

ret be an independert ground for a
state’s mmvidious classification. in de-
nia! of equal prutection of the laws,
of needy residence familier into two
ciasses—(1 those who have resided
a vear or more in the state and are
thus eiigible for welfure assistance.
and 2+ these whe have resided less
than a vear in the state and are thus
ineligible frr weifare nssistance—re-
suiting from & state statutory provi-
sion requiring a person to have one
vear's residence in the state hefore
becoming eligible for welfare assist-
ance.

Constitutional Law § 3155 — welfare
assistance - residency require-
ment — classification

13. A mere shewinp of a rational
relationship between tne statutory one-
vear  waiting-perind remert
befure a rew resident of & state
becumes elirible for welfare assis-
tance. and the per ible state nhiec-
tives of 1 fac ing the planning
of the welfare budget, (2 providing

an objective test of residency, (3%

minimizing the opportunity for recip-

ients fraudulently 1o receive welfare
pavments from mere than one juris-
diction. and (4¢ encouraging early
entry of new residenis into the labor
force. is insufficient to justify the
classification. under the equal protec-
tion clause of the Fourteenth Amend-
ment of needy resident families into
two  classes—(1. those who have
resided a year or more in the state
and thus are eligible for welfare assis.
tance, and 27 those who have resided
less than 2 vear in the state and are
thus ineligible for welfare assistance.

Constitutional Law §§ 101, 326, 525 —
classification of citizens — right
to travel

14. Any classification of citizens
which serves to penalize the exer-
cise of their constitutional right to
move from state to state or te the

District of Columbia, unless shown to
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be necessary to promote a compelling
governmental interest, is unconstitu-
tional, a state statute making such &
classification being a violation of the
equal protection clause of the Four-
teenth Amendment, and a congression-
ally enacted statute of the District of
Columbia making such a classification
being & violation of the due process
clause of the Fifth Amendment.

Constitutional Law §§ 326, 348.5, 528.5
— welfare assistance — residency
requirement — classification -—
compelling interest

15. For purposes of determining
whether state statutes violate the
equs! protection clause of the Four-
teenth Amendment and whether a con-
gressionally enacted District of Co-
lumbia statute violates the due process
ctause of the Fifth Amendment, &«
classification of needy resident fam-
ilies into two classes—(1: those who
have resided for a vear or more in the
jurizdiction and are thus eligible for
welfare assistance. and (2) those who
have recided les< than 2 year in the
jurisdiction and are thus ineligible
for such assistance—resuiting from
provisions of such statutes reguiring

a person to have one year's residence

in the jurisdiction before becoming

eligible for welfare assistance, is not
shown to be justified by a compelling
governmental interest on the alleged
baxis that the waiting-period require-
ment facilitates the planning of the
welfare budget or budget predict-
ability, where such classification pe-
nalizes the exercise of a needy person's
constitutional right to travel freely
from state to stzte or to the District
of Columbia, and where the record is
utterly devoid of evidence that either
of the states in question or the Dis-
trict of Columbiza in fact uses the one-
vear requirement as a means to pre-
dict the number of people who will re-
quire assistance in the budget vear.

Constitutional Law §§ 326, 3485, 5285
— welfare assistance — residency
requirement — classification —
compelling interest

1¢. Fer purjposes of determining

whether stale statutes violate the
equal protecion clause ¢f the Four.
teenth Amendment and whether a con-
gressionaliy enacted Dictrict of Co-
iumbia statule vinlates the due process
clause of the Fifth Arendment, &
ciassificatior. ¢f needy res:dent fam-
ilies into twr, classes—'1 those who
have resided for a vear ¢r more in the
jurisdiction and are thus eligible for
welfare assistance, and > those wha
have resided less than z vear in the
turisdiction znd are th.s ineligible
fur such assistance~—re. ting from
provisions «f such stat_es requiring
z person to Lave one veir's residence
in the jurisZiction bef re hecomirp
eligible for welfare ass rce, is rot
shown to be justified by 2 o
gavernments. interest rr the ailepeX
basis that the waiting-pesiod require.
provices un otoe Te test of
residency or zh adminmsiratively effi-
cient rule ¢f thumb f r determining
residency. wrere such :izssificaticrn
penalizes the exercise «f & needyv per-
son’s constitutional rigkt to trave!
freely from state to state cr to the Dis-
crict of Columbia, where re residence
requirement znd the one-vear waiting-
period reguirement are distinct and
independer* prerequisites for assist-
ance under ine statute. ar.d where the
facts relevarn: tn the determination «f
each are directly examines by the wel-
fare authorities.

Constitutional Law §§ 326, 34K.5, 5285
— welfare assistance — residency
requirement -— classification —
compelling interest

17. For purposes of determining
whether stzte statutes violate the
the equal! protection c.zuse of the

Fourteenth Amendment znd whether

a congressiscnally enact District of

Columbia statute violates the due

process clatze of the Fifth Amend-

ment, a clzscification ¢f needy resi-
dent families into twe¢ classes—(]1)
those who have resided f{-r a year or
more in the jurisdictior znd are thus
eligible for welfare assistance, and
2, those who have resided less than

z veur in the jurisdicticr. and are thus

ineligible for such assiziince—result-
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ing from provisions of such statutes
requiring a person 16 have one vear's
residence in the jurisdiction before
becoming eligible for welfare assist.
ance, is not shown to be justified by
a compelling governmentil interest on
the alieged basis that the waiting-
period requirement provides a safe-
guard against fravdulent receipt of
welfare benefits from jrore than one
jurisdiction, where such classification
penalizes the exercise of a needy per-
son’s  constitdtional right to travel
freely from state to state or to the
District of Columbia, and where less
drastic means are available and are
emploved to minimize the hazard of
fravdulent receipt of benefits.

Constitutional Lew §§326. 3485 —
welfare assistance — residency
requirement — classification —
compelling interest

18. For purposes of determining
whether u s:ate statute violates the
equal protection clause of the Four-
teenth Amendment, a classification of
needy resident families into two
ciasses— (], those whu have resided
for a vear or more in the siate and
are thus eligitle for welfure assist-
ance, and (2: those who have resided
less than R vear in the state and are
thus ineligible for such assistance—
resulting from a provision nf such
statute requiring a person to have
one vear's residence in the state be-
fore becoming eligible for welfare
assistance, is not shown to be justified
by a compelling governmental interest
on the alleped baxis that the waiting-
period requirement encourages new
residents to join the labor force
promptly. where such classification
penalizes the exercise of a needy per-
son’s constitutional right to travel
freely from state to state, and where
tre logic of such alleged justification
fer the classification would also re-

Guire a similar waiting period for

leng-term residents of the state; a

siate purpose to encourage employ-

ment provides no rational basis for im-

POSINE a one-sear wuting-perind re-

striction on new residents oniy.
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Constitutional Law § 3485 — welfare
assistance — residency require-
ment — equal protection

19, A classification by a state of
we!fare applicants accorading to wheth-
er they have lived in the state for one
vear, 5o that those who have resided
in the state for less than a vear are
ineligible for welfare ascistance,
while those whe have resided in the
state for a vear or more are eligible
for such assistance, is irrationa! and
unconstituticnal in violation of the
ecual protection clavse of the Four-
teenth Amendment, even under the
traditiona! equal protection test that
equal protection is denied only if the
classification is “without any reasen-
able basiz”

Constitutional Law §§326, 3485 —
welfare assistance — residency
requirement — classification —
compelling interest

20. The constitutinnaiity of a classi-
fication by & state of welfare appli-
cants according to whether thev have
lived in the state for one vear, so that
those who have resided in the state
for less than a vear are ineligibie for
welfare assistance. while those who
huve resided in the state for a vear
or more are eligible for such assist.
ance, must bhe judged not by the
traditiona! equal protection standard
that equal protection is denied only if
the classification is “without any rea-
sonable basis” but by the stricter

standard of whether it promotes a

¢ompelling state interest, where such

classification of welfare applicants
touches on the fundamental constitu-
tivnal right of interstate movement.

Poor and Poor Laws § 2 — AFDC —
state assistance plan — federal
approval

21. Section 402/b1 of the Social Se-
curity Act of 1935 (42 USC £602/b))

—which provides that the Secretary

of Health, Education. and Welfare

shall approve any state assistance
plan which fulfils certain specified
conditions, except that he shali not ap-

prove any plan which imposes as a

condition of eligibility for aid - fam-
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ilies with dependent children, a resi-
dence requirement which denies aid
with respect to any child residing in
the state (1. who has resided there
for one vear immediately preceding
the application for such aid, or (2
whn war born within one yvear im-
mediately preceding the application.
if the parent or other relative with
whom the child is living has resided
in the state for one veur immediately
preceding the birth—does not approve.
much less prescribe. the imposition by
a state. as part of the jointly funded
Aid to Families with Dependent Chil-
dren (tAFDC. program. of & require-
ment that a weifare applicant must
have resided in the state for one vear
before hecoming eligible for welfare
assistance,

Constitutional Law & 3485 — state

welfare assistance — residency
requirement — effect of federa!
approval

22, Even if Congress in § 402(b)} of
the Social Security Act of 1935 (42
USC §602ib. . dealing with federal
approval of ctate zssistance plans as
part of the jointly funded Aid to Fam-
iiies with Dependent Children (AFDC:
program. approves the imposition by
states of a one-vear waiting period
before a new resident of a state be-
comes eligible for welfare assistance,
it is the responsive state legislation
which infringes constitutional rights
by impoesing a classification in viola-
tion of the egual protection clause of
the Fourteenth Amendment; by itself
£ 402tb! has absolutely no restrictive
eflect. and it is therefore not that stat-
ute, but oniy the state requirements,
which pose the constitutional question.

Constitutional Law §§326, 34685 —
state welfsre assistance — resi-
dency requirement — effect of
federal approval

23. Insofar as § 402:b) of the Social

Security Act of 1935 32 UKC &£602

(b)), dealing with federal approval

of state assistanve plans as part of

the jointly funded Aid tn Families
with Dependent Children t AFDC ' pro-
gram, may permit the one-vear wait.

ing period requirement impnsed by a

state before a new resident of the

state becomes eligilile for welfure as.
sistance, it is urconstitutirnal, where
such requirement viniates the equal
protection clause «f the Fourteenth
Amendment by imposing a classif

fica-
tion which impinges on tre constitu-
tiona! ripht of welfare aryacants to
travel freely from state to state

Constitutional Law §311: United
States § 14 — Congress’ power —
equal protection

24. Congres: may not authorize the
states to violate the equal protectien
clause of the Fuurteerth Amendment.

Constitutional Law §314: United
States § 17 — Congress' power —
federal-state programs -— equal
protection

25. Congress is without power tn en-
list state co-operation in a joint fed-
eral.state program by legislation
which authorizes the states to violate
the equal protection clause of the

Fourteenth Amendment.

Constitutional Law §§ 316, 513 — due
process — discrimination
26. While the Fifth Amendment con-
tains no equal protection cjause, it
does forbid discrimination that is so
unjustifiable as to be violative of due
process.
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OPINION OF THE COURT

{3%4 US 621)
Mr. Justice Brennan delivered the
opinion of the Court.

These three appeals were restored
to the calendar for reargument. 392
U8 920, 20 L Ed 1381, 88 & (1 2272
{1968). Each is am appea! from a
decision of a three-judge District
Court holdiny

[394 US 622)

unconstitutional a
State or District of Columbia statu-
tory provision which denies welfare
astistance to residents of the State
or District who have not resided
within their jurizdictions for at
least one vear immediately preced-
ing their applications for such ans-
siztance.! We aflirm the judgrments
of the District Courts in the three
cases.

L

In No. 9, the Connecticut Wel-
fare Department invoked §17-2d
of the Connecticut General Statutes?
to

1393 US 623)

deny the application of appellee
Vivian Murie Thompson for assist.
ance under the program for Aid to
Families with Dependent Children

(AFD(C). She was a 19-vear.old
unwed mnther of one child and
pregnant with her second child
when she changed her residence in
June 1966 from Dorchester, Massa-
chusetts, to Hartford, Connecticut,
to live with her mother. a Hartford
resident. She moved to her own
apartment in Hartforé in August
1866, when her mother was no longer
able to supyort her and her infant
son. Because of her pregnancy, she
was unable to work or enter a work
training program. Her application
for AFDC us<istance, fled in Au-
gast, was denjed in November sole-
I on the groand tha!, s required
by € 17-24d, she had neo lived in the
Srate for a vear before her applica-
tion was filed. She brought this ac-
tion in the District Court for the

‘District of Connecticut where a

three-judge courr. one judge dis-
senting, declured § 17-2d unconsti-
witional, 270 F Sapp 331 (1967).
The majority held that the waiting-
period requirement iz unconstitu-
tional because it “has a chilling ef-
fect on the right to travel.” 1d,, at
336. The majority also held that
the provision was a violation of the
Equal Protection Cliause of the Four-

1. Accord: Robertson v Otr, 254 F Supp
745 A«DC Mase 1961 Johnson v KRobin-
son. Civil No, 67-1823 «DC ND Il Feb.
S0, 180%): Kamos v Health and Social
ires Bd 270 F Supp 474 «(LC ED Wis
: Greer v Dept. of Pub. Welfare. 270
F Supp 173 (DC Del 1967). Contra: Wag-
goner v Rosenn, 286 F Supp 275 (DC Md
Pu 1438}, see also People ex rel. Heyden-
reich v Lvons, 374 Il 337, 30 NE2d 46
(1140,

All but ene of the appeliees herein ap-
for acsistance under the Aid to
Dependent Children (AFDC)
m wihich was established by the So-
Cus. Security Act of 1935, 49 Stat 627, as
amended. 42 USC §££661-609. The pro-
frur. provide: partial federal funding of

stance plans which meet certain

s, One appellec applied for
Permans and Toet:lly Dis.
abied whicn 13 also v funces Ly the

States and the Federal Govermment. 42
USC §51301-1354.

2, Conn Gen Stat Rev §17-2d (1965
Supp}, now § 17-2¢, provides
“When any person eomes into this state
without visitle means of support for the
immedinte future and appis for aid to
dependent  children  under  chapter 301
{now 302] or general assistance under part
1 of chapter 3u8 within one year from his
arrival, such person shall be elizitle only
for temporary aid or care until arrange-
ments are made for his return, provided
ineligibility for aid 1o dependent children
shall net conunue heyvond the maximum
federa) residence requirement.”
An exception is made for those persons
who come to Connecticut with a bona fide
joh offer or are self-supp-riing vpoen ar-
rival in the Xwte and for three months
theresfter. 1 Corn Welfare Manuad, ¢ 11
£8210.0-210.2 (1964,
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teenth Amendment because the de-
nial of relief to those resident in the
State for less than a vear is 1
based on any permissible purprse
but is solely desiygned. as “Connecti-
cut states quite frankly.” “to protest
its fisc by discouraging entry of
thosze who come needing relief.”” ld.,
at 336-337. We noted probable ;u-
risdiction. 389 US 1072, 19 L Ed 21
820, 88 8 Ct 784 (1968).

In No. 232. there are four appelless.
Three of them—appellees Harrell.
Erown, and Legrant—applied for
and were denied AFDC aid. Tre
fourth, arpellee Barlexy, applied ¢ r
and was denied benefts under the
program for Aid to the Permuner:-
Iv and Totully Disable?. The deriu!
in each case was on the ground et
the applicant had not resided in the
District of Columhia for one vear

1391 US 621
immediatelv preceding the filing of
her application, as required by §
203 of the District of Colun
Code.?

2
5

kS

Appeliee Minnie Harrell, now de-
ceased, hurl moved with her thres
children from New York to Wa
ington in September 1966. She =
fered from cancer and moved to be
near members of her family wno
hived in Washington.

Appellee Barley, « former re:i-
dent of the District of Columbia, re-
rurned to the District in March 1911
and was committed a month later
to St. Elizabeths Hospital as mentz!-
Jv ill.  She has remained in 1rat
hospital ever since. She was

2d fop, By 8 (o130

deemed elirible for release in 1965,
and & pian was made to triunsfer her
from tre ho<pital to o foster home.
The plun depended, however, upon
Mrs. Harley's obtaining welfare as-
sistance for her support. Her ap-
plicatior. for assistunce under the
program for Aid te the Permanent-
Iy and Totally Disubled was denied
because her time spen® in the hos.
pital did not count in determining
compiiunce with the cne-vear re-
guirement.

Appellee Rrown Lved with her
mother and two of Yor three kil
dren in Fort 8mith, A» Her
third child was livi
Brown's futher in
Columiii. When her no
from Fort Smith to O . ap-
pellee Brown, in Februasry 1074, re-
turned to the District of Columbsd
where she had lived as o chilid. Her
application for AFDC a<siztanee was
approved insofar as it sought assis.
ance for the child whe

{394 U~ 625
hud lived in
the District with her futher hut wus
denied to the extent it souprht as-
sistance for the two other children.

Appellee Legrant moved with her
two children from South Carolina to
the District of Columbiu in March
1967 afier the death of her mother.
She pianned to live with a sister and
brother in Washingion. She was
pregnant and in ill hezlth when she
apphed for and was denied AFDC
assistance in July 1967.

11] The several cases were consoli-

3. DC Code Ann §£3-203 {19071 gro-
vides:

“Public ascistance shall be awarded 1
en behalf «f any needy individual
cither (a) has resided in the Distric
one vear imnoed

ne hic

> born witnin one year
e¢ding  the  appheation
he parent er other reiat

with whon ¢ child is living has resided
in the 1 v fer one vear immediately
preceding the birth: or (1 is otherw,se
within ene of the categorics of public as-
cictance estetlished by this chapter” See
b. C. Handitook of Pub Assistance Pol
s anl Procedures, HPA-2O EL 910 1L
HI ¢ theremnafucr d as D. (.
Hundoeoks,
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dated for trial, and a three-judre
District Court was convenedt The
court, one judpe dizsenting, held §
3-203 unconstitutions!. 279 F Supp
22 (1967). The majority rested its
decision on the ground that the orne-
vear requirement Was unconstitu-
tional as a denial of the right to
equal protection secured by the Due
Process Clause of the Fifth Amend-
ment. We noted probable jurisdic.
tion. 390 US 940, 19 L Ed 24 1129,
838 S Ct 1053 (1968).

In No. 34, there are two appellees,
Smith and Foster, who were denied
AFDC aid on the sole ground that
they had not been residents of
Pennsylvania for « vear prior to
their applications as reguired by
$£42%2(6) of the

1393 US 626]

Pennsylvania Wel.
fare Code® Appellee Smith and her
five minor children moved in Decem-
ber 1966 from Delaware to Philadel-
phia. Pennsylvania. where her fa-
ther lived. Her father supported
her and her children for several

22LEd2d

months until he lost his job.  Ap-
petlee then applied for AFDC assist-
ance and had received two checks
when the aid wias terminated. Ap-
pellee Foster, after living in Penn-
sylvania from 1953 to 1965, had
moved with her four childrer to
South Carolina to care for her grand-
father and invalid grandmother and
had returned to Pennsvlvania in
1967. A three-judye Dis
for the Eastern District of Penn-
svlvania, one judge diszenting, de-
clared  §432(6)  unconstitutional.
277 F Supp 65 (19C¢7). The ma-
jority held that the classification es-
tablished by the waiting-perind re-
quirement is “without ration:} basis
and without legitimate purpose or
function™ anA therefore a violation
of the Equal Protection Clause, 1d.,
at 67. The majority noted further
that if the purpase of the statute
wus ‘'to erect a barrier against the
movement of indigent persons into
the State or to
[394 US 6271
effect their prompt

11} 4. In Ex parte Cogidell, 332 US 163,
86 1. Ed 181, 72 8 Ct 147 (1951}, this
Court remanded to the Court of Appeais
for the District of Columbia Circuit 10 de-
termine whether 28 USC § 2282, requiring
a three-judge court when the censtitutinn.
ulity of an Act of Congress is challetied
upplicd 10 Acts of Congress pertuinir
soleiy to the Distriet of Columbia. The
case was mooted below. and the questinn
has never been expressly resolved. How.
ever, in Berman v Parker, 346 US 24, 90
L Ed 27, 75 8 Cr @8 (1+54), this Court
heard an appeal from a three-judge court
n a case involving the constitutionality of
i District of Columbia statute. Moreover,
shree-judge district courts in the District
of Columbia have continued to hear cases
nvolving such statutes. See, e. £.. Hob-
sor v Hansen. 2¢5 F Supp 902 (1967).
Section 22r2 requires & three-judge court
te hear & challenge to the constitutionality
of “eiy Act of Congres:” (Emrhasis
supplied. s We see no reason to make an
excertion for Acts of Cungress pertaining
tu the Distriet of Columitia

5. Pa Sl Tn €
See also Pa Put.

12206)  (19np).
tance Manual

$83150-3151 (1962). Section 432(¢) pro-
Vides:

“Assistance may be granted only to or
in behalf of a person residing in Penn-
svlvanis whao ti) has resided therein for at
leust one year immediately preceding the
date of appheation; (i) last resided in
a state which. by law, repulation or
reciprocal agreement with Pennsylvania,
grants public assistance to or in behalf
of a person who has resided in such state
for Jess than one vear: fiiit is a married
woman residing with a husbund who meets
the requirement prescribed in subclause ti)
or (ii) of this clause; or (iv) is a child
less than one year of apge whos+ parent,
or relutive with whom he is residing. meets
the requirement prescribed in subclause
i), (i) or (iii) of this clause or resided
in Pennsylvania for at least onc vear im-
mediately preceding the child’s birth.
Needy persons who do not meet any of
the requirements stated in this clause and
wha are transients or without residence in
any state, may be granted assislance in
accordance with rules, regulatiuns, and

standurds esiablished Ly the depariment.”

22 L Ed2d)

i ————————— —————)

SHAPIRO v THOMPSON 611
394 US 618, 22 L Ed 2d 600, 6% § Ct 1322

departure after they have gotten
there,” it would be “*patently improp-
er and its implementation plainly
impermissible.” Id.. at 67-68. We
noted probable jurisdiction. 290
US 940, 19 L Ed 2d 1129, B8 S Ct
1054 (1968).

1L

12. 31 There is no dispute that the
effect of the waiting-period require-
ment in each case is to create two
classes of needy resident families
indistinguishable from each other
except that one is composed of resi-
dents who have resided a year or
more, and the second of residents
who have resided less than a vear,
in the jurisdiction. On the basis of
this sole difference the first class is
granted and the second class is de-
nied welfare aid upen which may
depend the ability of the families to
obtain the very means to subsist—
food. shelter, and other necessities
of life. In each case, the District
Court found that appellees
test for residence Ju thejr jurisgic-
tions, as well as ail other eli';zibility
requirements except the requirement
of residence for a full vear prior to
their applications. On reargument,
appellees’ central contention is that
the statutory prohibition of benefits
to residents of Jess than a yvear cre-
ates u classification which consti-

tutes an invidious discrimination
denying them equal protection of
the laws.® We agree. The interests
which appellints asser: are pro-
moted by the classific.ion either
may not constitutionaly be pre-
moted by povernment or are not
compelling governmental interests.

I

Primarily. appellants justify the
waiting-perind requirement as 8
protective device to preserve the
fiscal inteprity of stite puvtlic as-
sistance programs. v iz asserted
that people who require welfare as-
sistance during their first

1384 US 62,

vear af
residence i a State are likely to he-
come continuing bLurdens on state
welfare programs.  Therefore, the
argument runs, if suck penple can be
deterred from entering *he jurisdic-
tion by denving them wezifure bene.
fits during the first ve:r. state pro-
grams to assist long-time residents
will not be impaired by & substantial
influx of indigent newcomers?®

There is weighty evidence that ex-
clusion from the jurisdiction of the
poor who need or may need relief
was the specific objective of these
provisions. in the Corrcress, spon-
sors of federal lepislaticn to elimi-

3] 6. This constitutional challenge can-
not be answered by the argument that
public assistance benefite are a “privilege”
and not a “right.” See Sherbert v Verner,
374 US 3%, 404, 10 L Ed 2d 965, 971, 83
S Ct 1980 11963).

7. The waiting-period requirement has
its antecedents in laws prevalent in Eng-
land and the American Colonies centuries
ago which permitied the ejection of in-
dividuals ard families J local authorities
thought they might beceme public charges.
For example, the preamtie of the Erglish
law of Settlement and Removal of 1662
expressly recited the concern. also said to
justify the three statutes before us. that
laree numbers of the poor were meoving
to parishes where more liberal relief pol-

jcies were in effect. See renerally Coll
TI'erspectives in. Public Welfzre: The Erp-
o. 3,

lish Heritage. 4 Welfare ir Review,
p. 1 (1966). The 1462 law &nd the ea
lizabethan Feor Law of 1301 were
models adopted by the American Colonies
Newcomers to a eity, towr. or county who
might become public charge: were “warned
out” or “pas:ed on" to the next locabty.
Initially, the funds for welare payments
were raised by local taxes. and the con.
yoversy as to responsibility for particular
indigents was between lecalities in the

same State. As States alone wnd
then with federal prant.—assumed the
major resparczibility, the © st of ne--

responsibibity became inte

i€,
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nate all residence requircments hive
been consizientlv oprosed biv repre-
iincal welfgre
apencies  wro  nhave stressed  the
fear of the States thi s elipnation
of the regu uoresulsin

i States prew
W bei ;

T Ne il fenerous
e. ¢. g. Hearings on
. 10032 hefore the House Corr-
mittee on W and Meuns, &7th
Cong, 2 . 30%-310, 634 (1962) ;
Heurings o H. R, 6000 before the
Senute Committee on Finance, 81st
{ ong.

“394 US A2
24 Sess, 3242927 1959y, The
sponsor of the Connecticut require-
2 ment said in its suppart: 1 doubt
o that Conrecticut can and should
continie to alicw unlimited migra-
tion into tke state on the basis of
ATering instant monev and permu-
t income 1o all who can make
wav to the state repardless of
abili'v to contribute to the
economy.” H. B 82 Conrecticut
Gereral Aszemby House Proceed-
inps.  Fenruary  Special  Sescion,
- 1965, Vol 11 pt 7. p. 3504, In Penn-
& syivania, shortlv after the enact-
W ment of the one-vear requirement,
the Attorney General issued an opin-
ion construing the one-vear require-
ment strictly because “[alny other
conclusion would tend to attract the
. dependents of other states to our
Commonwealth.”  1957-1938  Of-
ficiu: Opimens of the Attorney Gen.
erul. No. 240, p. 110, In the Dis
trict of Columbia case. the consti-
tutionadity of §3-203 was frankly
defer.ded in the District Court and
in this Court on the ground that it
s desipned to protect the juris.
diction from an influx of persons
-eekiny mere genercus public as-

22LEd2d

sistunce than migkt be availuble
elsewnere.

{41 We do not doubt that the one-
year waiting-period device iz well
suited to discourape the influx of
poor families in need of assistance.
An indigent who desires to migrate,
re<ettle. find u new job, and start 2
new life wiil dnubtiess hesitate if he
knows that he must risk muking the
move without the possibility of fall-
ing back on state welfare assistance
during his first vear of residence
when his need miy be mos? acute.
But the purpose of inhibitine mipra-
tion by needy persons inta the State
i constitutionally impermiasilile.

ISt This Court long apo recog-
nized that the nature of our Federal
Unien and our eonstitutional con-
cepts of perzonal liberty unite to re-

dire that al! citizens be free to
rouchaut, the lencth and
breadih of our land unirhibited by
statutes, rules, or regulations which
unressonablv hurden or restrict this
movement, That

1383 UR 630)
p)'(mr,snmn was
early stated by Chief Justice Taney
in the Passenger Cases. 7 How 283,
492, 12 L. Ed 702, 790 (1849):

“For ull the great purposes for which
the Federal government was formed,
we ure one people, with one common
country. We are all citizens of the
United States; and, as members of
the sume community. must huve the
right to pass and repass through \
every part of it without interrup-|
tion, as freely as in our own Smtes.’"_}

161 We have no occasion to
ascribe the source of this right to
travel interstate ta a particular con-
stitutional provision®! 1t suffices

upun the Privilcges and Immunities Clause
¢f Art IV, §2 Sec also Slaughter-House
Caves, . 21 L Ed 164, 408
ew Jersey, 211 US
R 5020 X CL 13 (1wl
California, 2314 U3 160,

e
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that, as Mr. Justice Stewart suid for
the Court in United States v Guest,
383 US 745, 757-758. 16 L Fd 2d
239, 249, 86 S Ct 1170 (1966) :

“The constitutional right to travel
from one State to another . . .
occupies a positinn fundamental to
the concept of our Federal Union.
It i= a right that has heen firmly
established and repeatedly recog-
nized.

“. .. [The] richt finds no explic-
it mention in the Constitution. The
reason, it has been suggested, is

1394 1S 631)
f that a right o elementary was con-
ceived from the beginning to be a
necessarv concomitant of the strong-

' er Union the Constitution created.

In any event. freedom to travel
throughout the United States has
long Lieen recognized as a4 basic right
under the Constitution.”

4,71 Thus, the purpose of deter-
ring the in-migration of indigents
cannot serve as justification for the
classification created by the one-
vear waiting period, since that pur-
pose is constitutionally impermissi-
ble. If a law has “no other purpose

than to chill the assertion of
constitutional rights by penalizing
those who choose to exercise them,
then it [is] patently unconstitution-
al.” United States v Jackson, 390
TS 570. 581, 20 L Ed 2d 138, 147, 88
S Ct 1209 (1968).

18] Alternatively, appellants ar-
gue that even if it is impermissible
for a State to attempt to deter the

entry of all indigents, the challenged
classification may be justified as a
permissible state attempt to dis-
courage those indigents who would
enter the State solely to obtain
larger benefits. We observe first
that none of the statutes before us
is tailored to serve thut objective.
Rather, the class of barred new-
comers is all-inclusive. lumping the
great majority who come to the
State for other purposes with those
who come for the sole purpose of
collecting higher beneft:. In actual
operation, therefore. the three atat.
utes enact what in effect are nonre-
buttabie presumptions that every
applicant for assistance in his first
year of residence came to the ju-
risdiction solely to obtain higher
benefits. Nothing whatever in any
of these records suppiies any basis
in fact for such a presumption.

More fundamentally, a State may
no more try to fence out those in-
digents who seek higher welfare
benefits than it may try to fence out
indigents generally. Implicit in any
such distinction is the notion that
indigents who enter a State with
the hope of securing higher wel-
fare benefits are somehow less de-
serving than indirents who do not

{394 US 632]
take this consideration into account.
But we do not perceive why a
mother who is seeking to make a
new life for herself and her children
should be regarded as less deserving
because she considers, among other
factors, the level of a State's public

181, 1&3-185, 86 L Ed 119, 129-132, 62
S Ct 164 (19411 (Dourlas and Jackson, 3J..
eoncurring), and Twining v New Jersey,
supra. reliance was piaced on the Privileges
and Immunities Clause of the Fourteenth
nt. See also Crandall v Nevada.
16 L EC 745 (18A%). In Ed-
wards v California. supra. and the Passen-
7 How 282,12 L Ed 702 (1849).
erce Clause approach was em-

See zlso Kent v Dulles, 357 US 116, 123,
2 L Ed 24 1204, 1210, 78 S Ct 1113 (1952):
Aptheker v Secretary of State, 378 US
500. 505--506. 17 L EQ 2d ¢z, 996, 407, B4
S Ct 1659 (1964); Zemel v Rusk, 381 US
1. 14. 14 L Ed 2d 176, 188. 85 & Ct 1271
(19651, where the freedom ¢f Americans
to travel outside the country was grounded
upon the Due Process Clause of the Fifth
Amendnient.
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assistance. Surely such a mother is
no less deserving than & mother who
moves into a particular State in or.
der to take advantage of its better
educational facilities.

19. 101 Appellunts argue further
that the chullenged classification
may be sustained as an attempt to
distinpuish between new and old
residents on the basit of the contri-
bution they have made to the com-
munity through the pavment of
taxes. We' have difficulty seeing
how long-term residents who quali-
v for welfure are making a greater
present contribution to the State in
taxes than indirent residents who
have recently arrived. If the argu.
ment is based on contributions made
in the past by the long-term resi-
dents, there ic snme question, as a
factual matter, whether this argu.
ment is applieable in Pennsylvania
where the record suggesis that some
407 of those denied public assist.
ance hecause of the waiting period
had lengthy prior residence in the
State.® But we need not rest on the
particular facts of these cases. Ap-

| pellants’ reasoning would logrically

permit the State to Tar new resi-

dents from schools. parks, and_li-

braries or deprive thiem of palice and

; fire protection. Indeed it would per-

i mit the State to apportion al] bene-

{ﬁls and services according to the
past tax contributions of its

1394 US 633)
citizens.

22LEd2d

The Equal Protection Clause pro-
hibits such an apportionment of
state services.'®

I¥1. 12} We recognize that a State
has a valid interest in preserving the
fiscal integrity of its programs. It
may legitimately attempt to limit
its expenditures, whether for public
assistance, public education, or any
other program. But a State may not
accomplish such a purpose by in-
vidious distinctions between classes
of its citizens. It could not, for ex-
ample, reduce expenditures for edu-
cation by barring indigent children
from its schools. Similarly, in the
cases before us, appellants must do
more than show that denving wel-
fare henefits to new residents saves
money. The saving of welfare costs
cannot  justify  an  otherwise in-
Vidious claxsiication, 3

In sum, neither deterrence of in-
digents from migrating to the State
nor limitation of welfare benefits to
those reparded as contributing to
the State is a constitutionally per-
missible state objective.

Iv.

Appellants next advance as justi-
fication certain administrative and
related governmental objectives al-
legedly served Ly the waiting-period
requirement.” They argue

1394 US 634)
that the

¢. Furthermore, the contributior. ra.
ticnale can hardiy explain why the District
of Columbis and Pennsylvania Lar pay-
ments to children who have not lived in
the jurisdiction for a year repardless of
whether the parents have lived in the ju-
risdiction for that period. Sce DC Code
£3-202; DC Handbook, EL 1. ICy
(J8A81: Pa Stat, Tit 62, § 432061 (1968,
Clearly. the children who were barred
wnuld nst have made a contribution dur-
ing that year.
) 10. We are not dealing here with state
inssrance programe ich mav Jegiti-
maztely voothi zm of berefies io the
individual's contrig .

11 1u Rinaldi v Yeuger, 384 US 305. 16
L Ed 2d 577, 86 § Ct 1497 (1966}, New
Jersey attempted to reduce expenditures
by requiring prisoners who tcok an un.
successful appeal to reimburse the State
out of their institutional earnings for the
cost of furnishing a trial transcript. This
Court held the New Jersey statute uncon-
stitutional because it did not require sim.
ilar repayments from unsuccessful appel-
lants given a suspended sentence, placed
on probation, or sentenced only to a fine.
There was no rational basis for the distine-
tion between unsuccessful appellants who
were in prison and those who were not.

12. Appellant in No. 9, the Connecticut

%
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requirement (1) facilitates the plan-
ning of the welfare budget; (2) pro-
vides an objective test of residency;
(3) minimizes the opportunitv for
recipients fraudulently to receive
payments from more than one ju-
risdiction: and (4) encourages early
entry of new residents into the labor
force.

[13. 14] At the outset, we reject
appellants’ argument that a mere
showing of a rational relationship
between the waiting period and
these four admittedly permissible
state obiectives will suffice to justi-
fv the classification. See Lindslex
v Natural Carbonic Gas Co. 220 US
61. 78, 35 L Ed 369, 377,31 S ('t 337
(1911) : Flemming v Nestor, 363 US
603, 611, 4 L Ed 2d 1435, 1444, 80
S Ct 1367 (1960) : McGowan v Mary-
land, 366 US 420, 426, 6 L Ed 2d
393, 399. 81 S Ct 1101 (1961). The
waiting-period provision denies wel-
fare benefits to otherwise eligible ap-
plicants solely because thev have
recently moved into the jurisdiction.
But in moving from State to State
or to the District of Columbia ap-
pellees were exercising a constitu-
tional right, and any classification
which serves to penalize the exer-
cise of that right, unless shown to
be neceszary to promote a campel-
ling governmental interest, is un-
constitutional. C{f. Skinner v QOkla-
homa, 316 US 535, 541, 86 L Ed
1655, 1660, 62 S Ct 1110 (1942);
Korematsu v United States, 323 US
214, 216. 89 L Ed 194, 198, 65 S Ct
193 (1944) ; Bates v Little Rock,
361 US 516, 524.4 L EQ 2d 480, 486,

80 S Ct 412 (1960): Sherbert v
Verner, 374 US 39x, 406. 10 L, Ed
2d 965, 971, 83 S Ct 1790 (1963).

{18} The arpument thut the wait-
ing-period requirement facilitates
budget predictability is wholly un-
founded. The records in all three
cases are utterly devoid of evidence
that either State or the District of
Columbia in fact uses the cne-year
requirement as a means to predict
the number of people who will re-
quire assistance in the budget vear.
None of the appellants takes a
census of new residents or collects
any other dala that would reveal
the number of newcomers in the
State less than a veur.

1394 US 6333

Nor are new
residents required to give advance
notice of their need for welfare as-
sistance® Thus, the welfare au-
thorities cannot know how many
new residents come into the juris
diction in ary vear, much less how
many of them will require public as-
sistance. In these circumstances,
there is simply no basis for the
claim that the one-vear waiting re-
quirement serves the purpose of
making the welfare budget more
predictable. In Cgnnegticut and
Pennsylvania the irrelevance of the
one-vear requirement to budgetary
planning is further underscored by
the fact that temporary, partial as-
sistance is gjv s j
ents' and full assistance is given
to other new residents under re-
ciprocal agreements.’* Finally, the
claim that a one-year waiting re-

Welfare Commissioner, disclaims any reli-
ance on this contention. In No. 34, the
District Court found as a fact that the
Pennsylvania requirement served none of
the claimed functions. 277 F Supp 65, 68
(1867).

13. Of course. such advance notice would
inevitably be unreliable since some who
registered would not need welfare a year

later while others who did not register
would need welfare.

14. See Conn Gen Stat Rev £ 17-2d, now
§17-2¢, and Pa Pub Assistance Manual
$ 3154 (1968).

15. Boih Conrecticut and Pennsylvania
have entercd into open-ended interstate
compacts in which they have agreed to
eliminate the durational reguirement for
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quirement is used for planning pur-
poses 15 plainly bebed by the fact
that the requirement is not also im-
posed on applicants who are long-
term residents, the group that re-
ceives the bulk of welfare pavyments.
In short, the States rely on methods
other than the one-vear requirement
to make budget estimates. In No.
34, the Director of the Pennsyivania
Bureau of Assistance Policies and
Standards téstified that, based on
experience in Pennsylvania and else-
where, her office had already esti-
mated how much the elimination of
the one.vear requirement would
cos: and that the estimates of costs
of other changes in regulations
have proven exceptionally accurate.”

[394 US 6361
{16] The argument that the wait-
‘g period serves as an administra-
‘elv effcient rule of thumb Tof de-
¢ residency similarly will

22 LEd2d

not withstand scrutinv. The resi-
dence requirement and the cne-year
waiting-period requirement are dis-
tinct and independent prerequisites
for assistance under these three
statutes, and the facts relevant to
the determination of each are di-
rectly examined by the welfare au-
thorities.'* Before granting an ap-
plication, the welfare authorities
investigate the applicant’s employ-
ment, housing, and family situation
and in the course of the inquiry
necessarily learn the factz upon
which to determine whether the ap-
plicant is a resident.?”

1394 US 637)

{171 Similiarly, there is no need
for a State to use the one-vear wait-
ing period as a =afeguard against
]{_{ﬂ%‘“ﬂuﬂ‘,}l—ﬂfﬂneﬁxs M for
ess drastic means are available, and
are emploved, to minimize that haz-
ard. Of course, a State has a valid

anvore who comes from another State
which, ha< aiso ertered into the compact.
Com Ger Stat Rev §£15-21a 1196%); Pa
Pub Assistance Manual §3150, App 1
114660,

16. In Pennsylvanma. the one-year wait-
ing-perivd requirement, but not the resi-
dency recuirement, is waived under recipro-
cal sgreements. Pa Siat, Tit 62, § 432(6)
(195n1; Pa Pub Aswstance Manual §
315121 (1v€2)

1 Conn Welfare Manual, ¢ II. §220
{197F), provides that “{r}esidence within
the state shall mean that the applicant is
living In an established place of abode and
the plun is to remain.” A person who meets
this reguirement does nct have to wait &
venr for assistance if he entered the State
with & bona fide job offer or with sufficient
funds to support himsel! without welfare
for three menths. 1d, at §219.2.

HEW Handbook of Pul. Assistance Ad-
ministration, pt IV, § 3650 (1946), clearly
disunguishes between residence and dura-
tion nf residence. It defines residence, as
is crnvertional, in terms of intent to re-

m in the jurisdiction, and it instructs in-
te wers that residence and length of
res;dence “are twe distinet aspects . . . ."

17 &
or. g
fOUTCES

.g.. D. C. Handhook. chapters
Payments. Kequirements, Ke-
Reinvestigaticn for an indica-

tion of how therouph these investigations
are.  See alse 1 Conn Welfare Manual,
¢ 1 (3967); Pa Pub Assistance Manual
$§3170-3330 (1462,

The Department of Health, Education,
and Welfare has propesed the el:mination
of individual investigations, excer: for spot
¢hecks, and the sutstitution of a declara-
tion system, under which the “agency ac-
cepts the statements of the applicant for or
recipicrit of assistance, about facts that are
within  his  knowledee and competence
. as a basis for decisions regarding
his elipibility and extent of enttiement.”
HEW, Determination of Ebigibiity for
Fublic Assistance Programs, 3% Fed Reg
17189 (1968}. See sso Hoshino, Simplifica-
tion of the Means Test and iis Conse-
guences. 41 Soc Serv Rev 237, 241-249
«(1907): Burns, What's Wrong With Public
Welfare?, 36 Soc Serv Rev 111, 114-115
11962). Presumably the statement of an
applicant that he intends to ren:ain in the
Jjurisdiction would be accepted urnder a dec-
laration system.

14, The unconcern of Connecticut and
Pennsylvania with the one-year require-
ment as &8 means of preventing fravd is
made apparent by the waiver ¢f the re-
quirement in reciprocal agreements with
other States. See n 15, supra.
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interest in preventinz fraud by any
appheant, whether a newcomer or a
long-time resident. It ia not denied.
hnwever, that the investigations now
conducted entail inquiries into facts
relevant tn that subject. In addi-
tion. conperation ameng state wel-
fare departments is common. The
District of Columbia, for example,
provides interim assistance to its
former residents who have maoved
to a State which has a waiting
period. As a matter of course, Dis-
trict officials send a letter to the
welfare authorities ir. the recipient’s
new community “to request the in-
formaticr needed tn continue assist-
ance.”® A like procedure would be
an effective safeguurd aguinst the
hazard of double peyments. Since
double pavments czn be prevented
by a letter or a telephone call, it
is unreasonable to zccomplish this
objective kv the blunderbuss method
of denving assistance to all indigent
newcomers for an entire year.

.

118] Pennsvlvaniz supgpests that
the one-vear waiting period i= jus-
tified as a means of encouraging
new resicents to join the labor force
promp:ly. But this logic would al-
so require a similar waiting period
for jong-term residents of the State.
A state purpose tn encourage em-
plevmen:

1394 US 63%)
provides r.o rational basis
for imposing a one-vear waiting-
period restriction or. new residents
oniy.
12.19.201 We corclude therefore
that appeilants in these cases do not

2d 600, K¢ S Ce 1222

use und have no need to use the one-
vear requirement for the govern-
mental purposes sugyested. Thus,
even under traditional equal pro-
tection tests a classification of wel-
fare applicants according to whether
they have lived in the State for one
vear would zeem irrational and un-
constitutional.?® But, of course, the
traditiona! criteria do not apply in
these cases. Since the ciassification
here touches on the fundamental
right of interstate movement. itz
constitutionality must Le judped by
the stricter standurd of whether it
promotes a cowupelitig state inter-
e:t. Under this stundard, the wait-
ing-period requiremer: clearly vire
lates the Equul Protection Cluuse®?

V.

Connecticut and Pennsvivania ar-
gue. however, that the constitution.
al challenge to the waiting-period
requirements must fail because Con-
gress expressly approved the impos;-
tion of the requirement by the
States as part of the jointly funded
AFDC program.

Section 402(b) of the Social Secu-
rity Act of 1935, as amended, 42
TSC §£602(b), provides that:

“Tre Secretary shall approve any
[state assistance] plen which ful-
fills the conditions specified in sub-
section

[344 US 639]

(a) of this section, except
that he shall not approve any plan
which imposes as a condition of
eligibility for aid to families with

19, D C. Handbook. RV 2.1, 1. 11 (B)
(1967}, See aise Pa Pu- Assistance Man-
ual § 3133 10623,

20. Uréser the traditicnal standard. equal

(14111: se« aiso Flem

3.4 L Eéd 241

21. We imply no view of the vslidity of
waiting-pericd or residence requirements
determining eligibility te vote. elipibility
for tuition-free education. to obtain a h-
cense 1o practice a8 profession, to hunt or
fish. ard so forth. Such requirements may
promote compelling state interests on the
one hand, or, on the other. may not be pen.
alties upon the exercise of the constitu-
tional right of interstate travei
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dependent children, a residence re-
quirement which denies aid with re-
spect to any child residing in the
State (1) who has resided in the
State for one vear immediately pre-
ceding the applicatinn for such aid,
or {2) who was born within one year
immediately preceding the applica-
tion. if the parent or other relative
with whom the child is living has
resided in the State for one vear
immediately preceding the birth.”

{211 On its face, the statute does
not approve, much less prescribe, a

one-vear requirement. It merely di-

rects the Secretary of Health, Edu-
cation, and Welfare nnt to disap-
prove plans submitied by the States
because they include such u# require-
ment® The sugpestion that Con-
gre:x enacted that directive to en-
courape state participation in the
AFDC program js completely refuted
by the lepislative history of the sec-
tion. That history discloses that
Congress enacted the directive 10
curb  hardships  resulting  from
lengthy  residence requirements.
Ratner than constituting an ap-
proval or a preseription of the
requirement in state plans, the
directive was the means chosen by
Congress to deny federal funding
to any State which persisted
in stipulating excessive residence

22 LEd 2d

requirements as a condition of the
payment of benefits.

One year before the Social Se-
curity Act was passed, 20 of the 45
States which had aid to dependent
children pregrams required resi-
dence in the State for two or more
vears. Nine other States required
two or more years of

13%4 US 640)
residence in a

3 residerce in a particular
town or couniy.®  (ongress geter-
mined to combut this restrictionist
policy. Both the House and Senate
Committee Reports expressly stuted
that the objective of § 402(b) was to
compe! “[}]iberality of residence re-
gquirement.”? Nat a single instance
can be found in the dehates or com-
mittee reports supporting the con-
tention that § 402(L) was enacted to
encourage participation by the
States in the AFDC program. To
the contrary, those few who ad-
dressed themselves to waiting-period
requirements emphasized that par-
ticipation would depend on a State’s
repeal or drastic revision of existing
requirements. A congressional de-
mand on 41 States to repeal or
drastically revise offending statutes
is hardly a way to enlist their co-
operation ®

22. As of 1964, 11 jurisdictions imposed
no residence requirement whatever for
AFDC assistance. They were Alaska.
Georgia, Hawaii, Kentucky, New Jersey,
New York, Rhode Island. Vermont, Guam,
Puerto Rico, and the Virgin Islands. See
HEW. Characteristics of State Public As-
tistance Plans under the Social Security
Ac: +Pub Assistance Rep No 50, 1964 ed).

23. Social Security Board, Social Securi-
ty in America 235-236 (1937).

24. HR Rep No 615. 74th Cong. 1st
Sess. 24; S Rep No 628, 74th Cong, 1st
Sess. 25, Furthermore, the House Report
cited President Koosevelt's statement in
his Social Security Message that “People
war- decent homes to live in; they want
&te them where they can engage in
ctive work . . . . HPR Rep, su-

pra, at 2. Clearly this was a cal! for great-
er freedom of movement.

In addition to the statement in the above
Committee report, kee the remurks of Rep.
Doughton (ficor manager of the Social Se-
curity hill in the Heuse) and Rep. Vinson.
79 Cong Rec 5474, 5602-5603 (1935).
These remuarks were made in relation to the
waiting-period requirements for old-age as-
sistance. but they epply equally to the
AFDC program.

23. Section 402(h) required the repeal
of 30 state statutes which imposed too long
2 waiting period in the State or particular
town or county and 11 state statutes (as
well as the Hawaii statute) which required
residence in & particular town or county.
See Social Seeu; Board, Social Security
in America 235-237 (1%37).

' |1 requirement, would be unconstitu-
\k‘t‘mna]. Congress may not authorize”
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1394 US 641}

{221 But even if we were to as-
sume, arguendo. that Congress did
approve the imposition of a one-
vear waiting period, it is the re-
sponsive state legislation which in-
fringes constitutional rights. By
itself § 402(b) has absolutely no re-
strictive effect. It is therefore not
that statute but only the state re-
quirements which pose the consti-
tutional question.

123-25] Finally, even if it could
be argued that the constitutionality
of §402(b) is somehow at issue
here, it follows from what we have

said that the provision, insofar as it
*y permits the one-year waiting-period

J—

the States to violate the Equal Pro-

-
tection Clause. Perhaps Congress

could induce wider state participa-
tion in chool construction if it au-
thorized the use of joint funds for
the building of segregated schools.
But could it seriously be contended
that Congress would be constitution-
allv justified in such authorization
by the need to secure state coopera-
tion? Congress is without power to
enlist state cooperation in a joint
federal-state program by legislation
which authorizes the States to vio-
late the Equal Protectivn Clause.
Katzenbach v Morgan, 384 US 641,
651. n. 10. 16 L Ed 24 828, 836, 86
S Ct 1717 (1966).

A 8

12.26) The waiting-period re-
quirement in the District of Colum-
bia Code involved in No. 3% is aleo
unconstitution:! even though it was
adopted by Congress as un exer-
cise of federal power. In terms of
of federal power, the discrimination
created by the one-vear require-

ment violates the e

(394 US 642]

. Process
Clause of the Fifth Amendment.
“[W]hile the Fifth Amendment con.
tains no equal protection clause, it
does forbid discrimination that
unjustifisble as to e vinlutive of
due proc Schneider v Rusk,
377 US 165, 168, 12 L Ed 24 218,
222 84 S ('t 1187 (19641 : Buliing v
Sharpe, 347 US 497, 98 L Ed 884,
74 8 Ct 693 (1951). Fer the rea-
sons we have stated in invalidating
the Pennsvlvania and Connecticut
provisions, the District of Columbia
provision is alse invalid—the Due
Process Clause of the Fifth Amend-
ment prchibits Congress from deny-
ing public assistance 10 poor persons
otherwise eligible solelv on the
ground that thev have not been
residents of the District of Columibna
for one vear at the tinie their appli-
cations are filed.

Accordingly. the judgments in
Nos. 9, 33, and 34 are

Affirmed.

SEPARATE OPINIONS

Mr. Justice Stewart, concurring.

In joining the opinion of the

Court, I add a word in response to
the dissent of my PBrother Harlan,
who, I think, has quite misappre-

It is apparent that Congress was not in-
limating any view of the constitutionality
of a one-year limitation. The constitution-
ality of any scheme of federal socia) secu-
rity legiclation was a matter of doubt &t
that time in light of the decision in Schech.-
ter Poultry Corp. v United States, 205 US
405,79 L Ed 157y, 55 8 Ct 837, 97 ALR 947

{1935). Trroughout the House debates
conpressmen discussed the constitutionality
of the fundzmental taxing provisions of the
Social Security Act, sve. ep. 79 Cong
Rec 5783 (19351 rremarks of Rep Coopery,
but not once did they dircuss the constitu-
tionulity of § 4201b).
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hended what the Court’s opinion
says.

The Court today does nof "pick
out particzlar human activities,
characterize them as ‘fundamental,’
and give them added protection
. . . . To the contrary, the Court
ﬁsnmp]\ recognizes, as it must, an es-
tablizhed constitutional right, and
gives to that right no less protection

« than the Constitution itself de-
mands.

i “The constitutional right to travel
from one State to another .
has been firmly establizhed and re-
peated!y recognized.” United States
v Guest, 383 US 745, 757. 16 L
Ed 2d 230, 244 &G S Cu 1170,

8 Trc constitutiorzl right. which, of
course, includes the right of “enter-
irg and abiding in any State in the

‘or..” Truax v Raich, 239 US 33.

;60 L Ed 131, 134, 36 S Ct 7, is

a mere conditiona! liberty sub-

ject to regulation and control under
converntional

[394 U8 643)

due process or equil

£ protection standards.) *“[Tlheright

o travel freely from State to State

finds constitutional protection that

is quite independent of the Four-

teenth Amendment.” United States ~

v Guest, supra, at 760, n. 17, 16 L
Ed 2d at 250* As we made clear in
&Gueﬂ, it is a right broadly assert-
able against private interference as

22LEd2d

well as povernmental action.® Like
the right of association, NAACP v
Alabama, 357 US 440 2 L Ed 2d
1488, 78 & Ct 1163, it ix a virtually
uncond:tional personul right$ guar-
anteed by the Constitution to us
all.

It follows, as the Court savs, that
“the purpose of deterring the in-
migration of indigents cannot serve
as justification for the clussificution
created by the one-vear wauiting
period, since that purpose is consti-
tuticnally impermissible.”  And it
further follows, u#s the Court says,
that any other purposes offered in
support of a

[341 USRS 644

few that o cleariy im-
pinges upon the constitutional right
of interstate travel must be shown
to reflect a campelling governmental
interest. This is necessarily true
whether the impinging law be a
classification statute to be tested
arainst the Equal Protection Clause,
or a state or federal regulatory Jaw,
to be tested aguinet the Due Process
Clause of the Fourteenth or Fifth
Amendment. As Mr. Justice Harlan
wrote for the Court more than a
decade ago, “‘[Tlo justify the deter-

rent effect on the free exer-
cise . . . of their constitutional-
Iy protected right . . . a “

subordinating interest of the qx:«ne
must be compelling.”” NAACP v

1. By contrast, the “right™ of interna-
tiona! trave! has been considered to be no
more than an aspect of the “liberty” pro-
tected bty the Due Process Clause of the
F:fth Amendment. Kent v Dulles, 357 US
1170 125, 2 L Ed 2d 1204, 1209, 78 S Ct
1113: Aptheker v Secretary of State, 372
'S 5, 505-504, 12 L Ed 24 842, 986, 85,
A 1659. As such, this “right,” the
i Court khas held. can be repulsted within lh(—
Z uncs of due process. Zemel v Rusk, 2
.34 L Ed 24 179, 85 & Cr 1271,
‘tutional right of interstate
recogrized lung before
tr.;neen" Amendmen:.

in the P.n-‘mzer Casce, T How 283, 442,12

*For a!l the great purposes for which the
Federal grovernment was formed, we are
one pecp.e. with one commeon count We
are all citizens of the United States: and.
as members of the same community, must
have the right to pass and repass through
every part of it without murrupnon, as
freely @t in our own States.'

3. Mr. Justice Harlan was alone in
dissentirz from this square holding in
Guest. Supra, at 762,16 L Ed 24 at 252

4. Tie extent ¢f emergency governmen-
tal power temperarily to prevert or control
interstute travel ¢4, 1o 8 Glzaster area.
need nol be considered in these cases
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Alabama, supra at 463, 2 L Ed at
1500.

The Court today, therefore, is not
“contriving new constitutional prin-
ciples.” It is deciding these cases
under the aegis of established con-
stitutional law.®

Mr. Chief Justice Warren, with
whom Mr. Justice Black joins, dis-
senting.

In my opinion the issue before us
can be simply stated: May Conpress,
acting under one of its enumerzted
powers, impose minimal nationwide
residence requiremen:s or authrorize
the States to do 8o” Since T helie
that Congress does rave this p
and has conatitutionuliy exercised i
in these cases, I must dissent.

I

The Court insists that § 402(%L) of
the Socia! Security Act “does not ap-
prove, much less prescribe, a cne-
vear requirement.” Ante. at 63%, 22
L Ed 2d at 618. From its rezding
of the legisiative hiztory it concludes
that Congress did not intend to au-
thorize the States to impose resi-
dence requirements.

(334 US 643)

An examina-
tion of the relevant legisiztive
materials compels in my view, the
opposite conclusion. i. e., Congress
intended to authorize state resicence
reguirements of up to one year.

The Great Depression of the
1930's exposed the inadequacies of
state and local welfare programs
and dramatized the need for feceral
participation in welfare assistznce.
See J. Brown, Public Relief 1929
1939 (1940). Congress determined
that the Social Security Act, con-
taining a system ¢f unemployment
and old-zye insurance as well as the

2d 600, *4 & Ct 1222 ‘

categorical assistance programs now
at issue, was to be a major step de-
signed to ameliorate the prohiems of
economic insecur:tv. The primary
purpose of the categoricul ascistance
programs was to encourage the
States to provide new and greatly
enhanced welfare programs. See,
e. g.. S Rep No. 628, 74th Cong, 1st
Sess, 36, 18-19 (1935) : H. 1. Rep
No. 615, 74th Cong, 1st Sess, 4
(1935). Federa! aid would mean an
immediate increase in the amount
of berefits paid under state pro-
grams. But federal aid waz: to be
conditioned upon certain reguire-
ment: so0 that the Stutes wnuld re-
main the basic afdministratine units
of the welfare svstem and would be
unable to shift the welfare burden
to local governmental units with in-
adequate financial resources. See
Advisory Commission or Inter-
governmental Relations, Statutory
and Administrative Controlz Asso-
ciated with Federal Grar's for
Public  Assistance 8-20 (1964),
Significantly, the categories of
assistance programs createc by the
Socia] Security Act corresponded to
those already in existence in a num-
ber of States. See J. Browr Public
Relief 1929-1939, at 26-32. Federal
entry into the welfare area can
therefore be best described as a
major experiment in “conperative
federelism.” King v Smith, 392 US
309. 317, 20 L Ed 2d 1118, 1125, 88
S Ct 2128 (1968), combining state
and federal participation t» solve
the problems of the deprezsion.

1394 US 646)

Each of the categorical assistance
programs contained in the Social Se-
curity Act allowed participating
States to impose residence reguire-
ment a condition of eligibility for
bene Congress also imposed a

s

5. It is ¢ be remem
today arre i
ferent federal disimics courts,

least four other fedoral courts have reached
the sume result. See ante, 8t £22.n 1, 22

L Ed 2d 608,
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one-vear requirement for the cate-
gorical assistance programs opera-
tive in the District of Columbia. See
HR Rep No. 891. 74th Cong. Ist
Sess (1935) (old-age pensions); HR
Rep No. 201, 74th Cong, 1st Sess
(1935) (aid to the blind). The con-
gressional decision to_-allow the
States to impose residence require-
ments and to enact such a require-
ment for the District was the sub-
ject of considerable discussion.
Both those favoring lengthy resi-
dence requirements! and those op-
posing  all requirements? pleaded
their case during the congressional
hearings on the Socix! Security Act.
Faced with the competing elaims of
States which feared that abohtion of
residence requirements would result
in an influx of persons =eeking high-
er welfare pavments and of orgun-
izationis which stressed the unfair-
ness of such requirements to tran-
sient workers forced by the economic
disiocation of the depression to seek
work far from their homes, Con-
gress chose a middie course. It re-
quired those States seeking federal
grants for categorical assistance to
reduce their existing residence re-
quirements to what Congress viewed
as an acceptable maximum. How-
ever, (ongress accommodated state
fears by sallowing the States to re-
tain minimal residence require-
ments.

Congress quickly saw evidence
that the svstem of welfare assist-
ance contained in the Social Security
Act ircluding residence require-
ments was operating to encourage
States 1o expand and improve their

22LEd2d

categorical
1394 US 647}
assistance proyrams.
For example, the Senate was told in
1939:

“The rapid expansion of the pro-
gram for aid to dependent children
in the country as a whole since
1835 stands in marked contrast to
the relativelv stable picture of moth-
ers’ aid in the preceding 4-vear
period from 1932 through 1935.
The extension of the program
during the Jast 3 vears is due to
Federa! contributions which en-
couraged the matching of State and
local funds.” S Rep No. 734, 76th
Cong, 1st Sess, 29 (1939).

The trend observed in 1939 con-
tinued as the States responded to
the federal stimulus for improve-
ment in the scope and amount of
categorical  ussisiance programs.
See  Wedemever & Moore, The
Americun Welfare Svstem, 54 Calif
L Rev 326, 347-356 (1966). Resi-
dence reguirements have remained
a part of this combined state-federal
welfare program for 34 vears. Con/
gress has adhered to its original
decision that residence requirements
were necessary in the face of re-
peated attacks against these re-
quirements.’ The decision to retain
residence requirements, combined
with Congress’ continuing desire to
encourare wider state participation
in categorical assistance programs,-
indicates to me that Congress has
authorized the imposition by the
States of residence requirements.

1L

Congress has imposed a residence

1. S... e, Hearinps on HR 4126 before
tre H-use Committes on Ways and Means,
T4tr Cong. Jst Sess. B31-832, 851-RT71

3. Sec e.pr.. Hearings on HR 10032 be-
fore the House Committee on Ways and
Means. K7th Cong, 2d Sess. 355, 285-405,
457 Oy Hearings on HR 6000 before
the Committer on Finance, Blst
Cong, 84 Ses<, 142-142 (1450,

~
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requiremert in the District of Co-
Jumbia and authorized the States to
impuse similar requirements. The
18sue before us must therefore be
framed in terms of whether Con-
gress may

1391 US 648}

create minimal resi-
dence requirements, not whether the
States, acting alone, may do so. See
Prudential Insurance Co. v Ben-
jamin, 328 US 408, 90 L Ed 1342,
66 S Ct 1142, 164 ALR 476 (1946):
In re Rahrer, 140 US 545, 35 L Ed
572. 11 & Ct 865 (1891). Appeliees
insist that a congressionally man.
dated residence requirement would
violate their right 1o travel. The
import of their contention is that
Congress. even under its “‘plenary™
power to control interstate com-
merce, is constitutionally prohibited
from imposing residence require-
ments. | reach a contrary conclu-
sion for I am convinced that the ex-
tent of the burden on interstate,
truvel when compared with the jus-
tification for its imprsition requires
the Court to uphold this exertion of
federal power.

. Congress, pursuant to its com-
\ merce power, has enacted a variety
of restrictions upon interstate trav-
el. It has taxed air and rail fares
and the gasoline needed to power
cars and trucks which move inter-
state. 26 USC §4261 (air fares);
26 USC §3469 (1952 ed). repezled
in part by Pub L 87-508, §5(b), 76
Stat 115 (rail fares) ; 26 USC § 4081
(rasoline). Many of the federal
safety regulations of common car-
riers which cross state lines burden
the right to travel. 45 USC §§1-43
(railroad safety appliances): 49
USC § 1421 (air safety regulations).
And Congress has prohibited by
criminal statute interstate trave! for
certain purposes. Epg., 18 USC

4. See ... Heart of Atlarta Motel.
v United States. 576 US 241, 256~ 13
L Ed 2d 25, 267-270, 83 § Ct 34F (104

2d €00, 3 S Ct 1322
§1952. Alihough these restrictions
vperate as a limitation upon free
interstate movement of persons,
their constitutionality appears well
settled. See Texas & Pacific R.
Co. v Rigshy. 241 US 33, 41,
60 L Ed 874. B7R 306 S ('t 482
(1916) ; Seuthern R. Co. v United
States, 222 US 20, 56 L Ed
72,328 Ct 2 (1971): United States
v Zizzo, 338 F2d 577 (CATth Cir,
1964), cert denied, 381 US 915, 14
L Ed 2d 435, 85 S C1 1530 (1963).
As the Court obzerved in Zemel v
Rusk, 381 US 1. 14. 14 L Ed 24 179,
180, 85 € Ct 1271 (19635), "the fact
that a liberty cunnot be inhibited
without due

1391 UN 6447

process of law does not
mean that it can under no circum-
stances be inhibited.”

The Court's right-to-travel cases
fend little support to the view that
cor.gressional action is invalid mere-
Iv because it burdens the right te
travel. Most of our cases fall into
two categories: those in which
state-imposed restrictions were in-
volved, see, e.r.. Edwards v Cali-
fornia, 314 US 160, 8 L Ed 119,
62 § t 164 (1941): Crandall v
Nevada, 6 Wall 35, 18 L Ed 745
(1868), and those concerning con-
gressional decisions to remove im-
pediments to interstate movement,
see, e, p., United States v Guest,
382 US 745, 16 L Ed 2d 239. 86
S Ct 1170 (1966). Since the focus
of our inquiry must be whether Con-
gress would exceed permissible
bounds by imposing residence re-
quirements, neither group of cases
offers controlling principles.

In only three cases have we been
cenfronted with an assertion that
Congress has impermissibly bur-
dened the right to travel. Kent v
Dulles, 357 US 116. 2 1. Ed 2d 1204,
78 8§ Ct 1113 (1958), did invalidate
a burden on the right to travel;
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Fowever, the restriction was voided
n the nonconstitutional basis that
ﬁongress did not intend to give the
Secretary of State power 10 create
the restriction at issue. Zemel v
Rusk, supra, on the other hand.
-~ .ustained a flat prohibition of travel
"ﬁo certain designated areas and re-
- Jected an attack that Congress could
"not eonstitutionally impose this re-
striction. Aptheker v Secretary of
State, 278 US 500, 12 L Ed 24 992, 84
(2 1659 (1964}, is the only case in
‘hich this Ceurt invalidated on a
constitutional basis a congressional-
Iv imposed restriction.  Aptheker
o invelved a flat prohibition but
n combination with « claim that
<. he congressional restriction com-
qelled a priential traveler to choose
between his right to travel and his
First Amendment right of freedom
sociation, It was this Hobson's
. 2. we later explained. which
Mz the rationule of Aptheker.
See Zemel v Rusk, supra, at 16, 14
L Ed 2d at 189. Aptheker thus
~ontaine two characteristics dis-
i inguishing it from the appeals now
. vefore the Court: a combined
[3%4 US 650]

in-
frinpement of two constitutionally
srotected rights and a flat prohibi-
s fion upon travel. Residence re.
ﬁxxuiremems do not create & flat pro-
ibition. for potential welfare re-
cipients may move from State to
State and establish residence wher-
" ver they please. Nor is any claim
i nade by appellees that residence
ciequirements compel them to choose
between the right to travel and an-
other cor.stitutional right.

-

Zemel v Rusk, the most recent of
.. he three cases, provides a frame-
a'ork for analysis. The core inquiry

15 “the extent of the governmental

22 L Ed2d

restriction imposed” and the “extent’
of the necessity for the restriction.”.

1d., at 14, 14 L Ed 2d at 189, As
already noted, travel itself is not
prohibited. Any burden inheres
solelv in the fact that a potential
welfare recipient might take into
consideration the loss of welfare
benefits for a limited period of time
if he changes his residence. Not
only is this burden of uncertain de-
gree’ but appellees themselves as-
sert there is evidence that few wel-
fare recipients have in fact been
deterred by residence requirements.
Se¢ Harvith. The Constitutionality
of Residence Tests for General and
Categorical Assistance Programs, 54
Calif L Rev 567, 615-618 (14G6):
Note, Rezidence Requirements in
State Public Welfare Statutes, 51
lowa L Rev 1080, 1083-1085 (1966).

The insubstantiality of the re-
striction imposed by residence re-
quirements must then be evaluated
in light of the possible congressional
reasons for such requirements. See,
e. gr.. McGowun v Maryland, 366 US
420, 425-427. 6 1. Ed 2d 393, 398-
400. 81 S Ct 1101 (1961). One fact
which does emerge with clarity from
the legiclative history is Congress’
belief that a program of coopcrative
federalism combining federal aid
with

1394 US 651)

enhanced state participation
would result in an increase in the
scope of welfare programs and level
of benefits. Given the apprehen-
sions of many States that an in-
crease in benefits without minimal
residence requirements would result
in an inability to provide an ade-
quate welfare system, Congress de-
liberately adopted the intermediate
course of a cooperative program.
Such a program, Congress believed,

5. Tne burden i uncertain because in-

© Teguirements
assistance.

i

=

All of the appeliess in these cases found
alternative sources of assistance after their
disqualification.
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344 US G618, 22 L Ed
would encnurage the States to as-
sume greaxter weifare responsibili-
ties and would give the States the
necessary financial support for such
an undertaking. Our cases re-
quire only that Conpress have a
rational basis for finding that a
chosen regulatory scheme is neces-
sary to the furtherance of inter-
state commerce. See. e. g.. Katzen-
bach v McClung, 379 US 294, 12 L
Ed 24 290, 85 S Ct 377 (1964):
Wickard v Filburn, 217 US 111, &7
L Fd 122,63 S Ct 82 (1942). Cer-
tainly, a congressional finding that
residence requirements allowed each
State to concentrate its resources
upon new and increased programs of
rehabilitztion ultimately resulting
in an enhanced flow of commerce as
the economic conditinn of welfare
recipients progressively improved is
rational and would justify imposi-
tion of residence reruirements un-
der the Commerce Clause. And
Congress could have zlso determined
that res:dence requirements fos-
tered perzcnal mobility.  An individ-
ual no longer dependent upon wej-
fare would be presented with an un-
fettered range of choices so that a
decision to migrate could be made
without regard to considerations of
possible economic dizlocation.

Appellees suggests. however, that
Congress was not motivated by ra-
tional corsiderations. Residence re-
quirements are imposed, they insist,
for the illepitimate purpose of keep-
ing poor people from migrating.
Not only does the legislative history
point to an opposite conclusion, hut
it also must be noted that *“[ilnto
the motives which induced mem-
bers of Congress to [act] .
this Court mav not enguire.” Ari-
zona v Czlifornia. 253 US 423. 455,
75 L Ed 1154, 1166, 51 S Ct 522
(1931). We

3914 US £52) )
do not ettribute an im-
{221 Ed 24—40

2¢ GO, 89 & Ct 1322

permissible purpose to Congress if
the result would be to strike down
an otherwise valid statute. United
States v O'Erien. 301 US 367, 383,
20 L Ed 2d 672, 683, 83 S (1 1673
(1968); McCray v United Xtates,
195 US 27, 56, 49 L Ed 78, 95, 24
S Ct 769 (1904). Since the congres-
sional decision is rational and the
restriction on travel insubstantial,
I conclude that residence require-
ments can be imposed by Conpress
as an exercise of itz pover to contrul
interstate commerce consistent with
the constitutionally  pusranteed
right to travel.

Without an attempt to determine
whether any of Congress’ enumerat-
ed powers would sustain residence
requirements, the Court holds that
congressionally  imposed  require-
ments violate the Te Process
Clause of the Fifth Amendment. It
thus sugpests that, even if residence
requirements would be a permissible
exercise of the commerce power,
they are “so unjustifiable as to be
violative of due process.” Ante, at
642, 22 L Ed 2d at 619. While the
reasons for this conclusion are not
fully explained, the Court apparent-
Iv believes that, in the words of
Bolling v Sharpe, 347 US 497, 500,
98 L Ed 884, 887, 74 S Ct 693
(1954), residence requirements con-
stitute ““ar arbitrary deprivation” of
liberty.

If this is the import of the Court’s
opinion, then it seems to have de-
parted from our precedents. We
have long held that there is no re-
quirement of uniformity when Con-
gress acts pursuant to its commerce
power. Sunshine Anthracite Coal
Co. v Adkins, 310 US 381, 401. 84 L
Ed 1263. 1275, 60 S Ct 907 (1940):
Currin v Wallace, 306 US 1, 13-14,
83 L Ed 441, 450, 451. 59 § Ct 379
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(1939) * 1 do not suggest that Con-
gress is completely free when legis.
lating under one of its enumerated
powers to enzct wholly arbitrary
classifications, for Bolling v Sharpe,
supra, and Schneider v Rusk, 377 US
163, 12 L Ed 2d 218, 84 S Ct 1187
(1964), -
1394 US 653)

coungel otherwise, Neither
of these cases, however, is authority
for invalidation of congressionally
imposed residence requirements.
The classification in Bolling required
racial segrepation in the public
schaols of the District of Columbia
and was thus based upon criteria
which we subject to the most rigid
scrutinv., Loving v Virginia, 388
T& 1, 11, 18 L Ed 2d 1010, 1017,
87 S Ct 1817 (1967). Schneider in-
volved an attempt 1o distinguish be-
tween native-born and naturulized
citizens solelv for administrative
convenience. By authorizing resi-
dence requirements (ongress acted
net to facilitzte an administrative
function but to further itz convic-
tion that an impediment to the com-
mercial life of this Nation would be
removed bv a program of coopera-
tive federulism combining federal

. contributions with enhanced state

benefits. Congress, not the courts,
is charved with determining the

.. proper prescription for a national ill-

‘ness. I cannot say that Congress is
powerless to decide that residence
requirements would promote this
permissible goal and therefore must
conclude that such requirements
cannot be termed arbitrary.

The Court, after interpreting the
legislative history in such a manner
that the constitutionality of §402
(b} is not at issue, gratuitously adds

COURT REPORTS 22 L Ed2d
that §402(b) is unconstitutional.
This method of approaching constitu-
tional guestions is sharply in contrast
with the Court’s approach in Street
v New York, 394 US ut 585-590, 22
L Ed 24 at 580-554. While in Street
the Court strains to avoid the crucial
constitutional question, here it sum-
marily treats the constitutionulity
of a major provision 6f the Social
Security Act when, given the
Court’s interpretation of the legisla-
tive materials, that provision is not
at issue. Assuming that the con-
stitutionality of § 402(bL) is properly
treated by the Court, the cryptic
footnote in Katzenbach v Morgun,
384 US 641, 651652, n. 10. 16 L
Ed 24 828, 835, 836, 86 & ('t 1717
(1966), does not support its con-
clusion. Footnote 10 indicates that
Congress is withott power t¢ under-
cut the equal-protection guarantee
of racial equility in the guise of im-
piementing

(394 US 654

the Fourteenth Amend-
ment. I do not mean to supgest
otherwise. However, I do not un-
derstand this footnote to operate as
a limitation upon Congress’ power
to further the flow of interstate
commerce by reasonable residence
requirements. Althourh the Court
dismisses § 402¢h) with the remark
that Congress cannot autherize the
States to violate equal protection, [
believe that the dizpositive issue is
whether under its commerce power
Congress can impose residence re-
quiremerts.

Nor can I understand the Court's
implication, ante, at 638, n. 21, 22
L Ed 2d 617, that other state resi-
dence requirements such as those
employed in determining eligibility

6. Some ¢f the cases go far as to inti-

€ that at in the area of taxation
Zress Is R nhibited by any problems
.assificati See He g v Lerner
¢ Corp. 2315 US 403 %5 L Ed 343,
2 § Ct 342 11931; Steward Machine

Co. ¥ Davis, 301 US 548, 584. 81 L Ed
1279, 1289, 57 & Ct 883, 108 ALR 1283
1u27); LaBelle Iron Werks v United
States, 256 US 377, 2302, 65 L Ed “u», 1008,
41 € C1 528 (1921

[22L Ea 2d)

— 0
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to vote do not present constitutional
questions. Despite the fact that ir
Drueding v Devlin, 380 US 125, 13
L Ed 2d 792, 85 S Ct 807 (1965),
we affirmed an appeal from a three-
judge District Court after the Dis-
trict Court had rejected a consti-
tutional challenge to Maryland’s
one-vear residence requirement for
presidential elections, the rationale
employed by the Court in there ap-
peals would seem 1o require the op-
posite conclusion. 1f a State would
violate equa! protection by denying
welfare benefits to those who have
recently meved interstate. then it
would appear to follow that equa!l
protection would alse bLe denied by
depriving those who have recently
moved interstate of the fundamental
right to vote. There iz nothing in
the opinion of the Court ta explain
this dichotomy. In any event, since
the constitutionality of a state resi-
dence requirement as applied to a
presidential election is raised in a
case now pending. Hall v Beals, No.
950, 1968 Term, I would await that
case for a resolution of the validity
of state voting residence require-
ments.

IIL

The era is long past when this
Court under the rubric of due proc-
ess has reviewed the wisdom of 2
congressjonal decisien that intersate
commerce will be fostered by the
enactment of certain regulations.
Compare

1394 U'S 655)

Adkins v Children's Hos-
pital, 261 US 525, 67 L Ed 785, 43
S Ct 394. 24 ALR 1238 (1923), with
United States v Darby, 312 US 100
85 L Ed 60%. 61 S Ct 451, 132 ALK
1430 (1941). Speaking for the Court
in Helverinr v Davis. 301 US 61¢
644, 81 L Ed 1307, 1217, 57 § Ct
and, 109 ALT 1318 (1437), Mr Jus-
1ice Curdozo said of unother sectien
of the Social Security Act:

“Whether wisdom or unwisdom
resides in the scheme of benefits set
forth is not for us to say.
The answer to such inquiries must
come from Congress, not the courts.
Our concern here. as often, is with
power, not with wisdom.”

I am convinced that Congress does
have power to enac: residence re-
quirements of reasorable duration
or to authorize the States to dn so
and that it has exercised this power.

The Court’s decizsion reveals only
the top of the iceberz. Lurking
beneath are the multitude of situa-
tions in which States have imposed
residence requirements including
eligibility 1o vote, tu enpure in cer-
tain professions or occupations or to
attend a state-supporied university.
Although the Court takes pains to
avoid acknowledging the ramifica-
tions of its decision, its implications
cannot be ignored. 1 dissent.

Mr. Justice Harlan. dissenting.

The Court todav helds unconsti-
tutional Connecticut. Pennsylvania,
and District of Columbia statutes
which restrict certain kinds of wel-
fare benefits to persons who have
lived within the jurisdiction for at
least one vear immediately preced-
ing their applications. The Court
has accomplished this result by an
expansion of the comparatively new
constitutinnal doctrine that some
state statutes will he deemed to deny
equal protection of the Jaws unless
justified by a “compeiling” govern-
mental interest, and by holding that
the Fifth Amendmert's Due Process
Clause imposes a similar limitation
on federal enactments. Having de-
cided that the “compelling interest”
principle

1394 US 636)

is applicable, the Court
then firds that the governmental
interestc here asserted are either
wholly  impermissil:ie or are not




628 U. S. SUPREME COURT REPORTS

" “compelling.”  For reasons which

ﬁfollo“ 1 disagree both with the
Court's resuit and with its reason-
ing.

1

These three cases present two
separate but related questions for
decision. The first, arising from the
District of Columbia appeal, is
whether Congress may condition the
right to receive Aid to Families with
Dependent Childrern (AFD() and
Aid to the Permanently and Totally
Disabled in the District of Columbia
upon the recipient’s having resided
in the District for the preceding
W veur! The second. presented in the

22LEd2d

Pernsylvania and Connecticut ap-
peuls, is whether a Stiate may, with
the approval of Congress.impose the
same conditions wWith
1394 US 637)

respect to elizibil-
ity for AFD( assistance.? In each
instance, the welfare residence re-
quirements are alleged to be uncon-
stitutional on two grounds: first.
because they impose an undue bur-
den upon the constitutional right
of welfure applicants to travel inter-
state: sccond, because they deny to
persons who have recently moved
interstate and would otherwise be
eligible for welfure assistance the
equal protection of the laws assured
by the Fourteenth Amendment (in

1. Of the istrict of Columbia appellees
41} sourtt AFDC arcietance except zppelice
-d {or Aid to the Pormu.

Insabied. In s
authorized

Jideastine
year's ammied X
condition of
ar~v. Feen
thielr and V1

0 Teguire UL 1o Onc
rr 0! Fesnence as a
for AFDS assist
In 2 U0 8L 1
Jtbarzy, Conprers has per-
“ 1tted “Stated” o cendition disability pay-
menis upen the appircant’s having resided

mn the te for up to five of the preceding
rine ¥cars. However, DC Code §3-203
prescribes & one-year residence require-
ment for buth typec of assistance, so the
questinn of the constitutionality of a longer
required ressdence period 1s not hefore us.
Appelice Barley also challenged in the
Instrict Court the constitutionality of a
district of Celumbia regulation which pro-
vided that Time spent m a District of Co-
Jumibizs snstitution a: a public charge did
rot ceunt ac respdence for purposes of wel-
fare ehgitainy. The District Court held
that the repulution must fall for the same
reascr- ax the ressdence statule itsclf.
Since I twhieve that the District Court erred
in striking down the statute, and since the
w1ssue of the repulation’s constitutionality
wrued in this Court only in pass.
ng. 1 woubi remend appellee Rariey’s cause
for furiner connideration of that question,
2. § anne

at the Pennsyivania
tionst question of
a res:jerce condibion for a
nd state-authorized

vania welfare eligibility provision, Pa Stat
Arn. Tit 62, £402 (1968), stetes:
©wEaseept as hereinafter othe rwise provid-
ed . . . . needy persons of the classes
definca in clauses (1} and (20 of ths sec-
1ion shall be eiigible for assistance:

i1y Persons for whose as ree Fed
ra] financial purticipztion is availahle to
tte Commonwealth as aid to fami-
hes with dependent children, . . . and
which nseistance is not precluded by othar
provisions of law,

(21 Other persons who are citizens of
the United States

“i6} Assistance may be pranted only to

or in hehulf of a perron residing in Penn-
sylvania who (i) has resided therein for at
leust one year immediately premmng the
date of appll(almn -
As 1 understand it this statute initially di-
vides Pennsyivania welfare applicants into
two classes: {1y persons for whom fed-
cral financial assistance is available and
rot precluded by other provi-ions of fed-
erul law (f state law, including the
dence requitement, were intended. the
cept as hereinafter otherwise provide
proviso at the beginning of the entire sec-
tion would be surplusage); t2) other per-
sons who are citizens.  The residence
requivement applics to both classes. How-
ever. since all of the Pennsylvania appel-
lees clearly fall into the first or federally
assisted eluss, there i« no need to consider
whether residence conditions may eonstitu.
tiobally he impozed wWith Fespest to the sec-
ond or purely state-assisted cliss

e A D e T
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the state cuases) or the analopouz
protection affurded by the Fifth
Amendment (in the District of Co-
Jumbia case). Since the Court
basically relies upon the equal pro-
tection ground, 1 shall discuss it
first.

{394 US 658)

In upholding the equa! protection
aryument,® the Court has applied
an equal protection doctrine of rela-
tively recent vintage: the rule that
stututory classifications  which ei-
ther are hused upon certain “sus-
pect” criterin or affect “fundamen-
tul rightx™ will e held to deny equal
protection  unless  justified by a
“compelling” governmental interest.
See znte, at 627, 634, 638, 22 L Ed
2d 4t 611, 615, 617.

The “compelling interest”™ doc-
trine. which today s articulated
more explicitly than ever before,
constitules an_ mcrmcmpl\ signifi-
cant exception 1o the. Jong-estub-
lished rule that a_statute does not
deny equal prme(tmn if it is ration-
allyrélifed 1o a Jegitimate govern-
ul objectived The “compelling
e doctrine has twp hranches.
The branch which _requires that
classifications based upon_“suspect”
criteria be_supported by a compel-
ling interest apparefitly had its
genesis in case involving racial clas-
sifications, which have, at least since

Koremat=u v United States, 323 US
214, 216, 89 L Fd 194. 199, 65 8§ Ct
193 (1944), been rerarded as in-
herentiv “syspect.”™ The criterion™
of “wezlth” apparently was added to
the list of “suspects” a< an alterna. !
tive justificatien for the relutionale
in Harper o

1394 US 6597

v Virg: Bd. of Elec-
tional right. for the Court states,
169, 172. 86 § Ct 1674 (1966), in
which Virginia's poll tax was struck
down. The criterion «f political al-
legiance may have hecn added in
Williams v Rhodex. 203 US 23, 21
L Ed 2¢ 24, 84 & (1 5 (1968) ¢ To.
day the list appurentiv hias been
further enlurged to include clussif.
cations based upon recent interstate
movement, and perhap: those based
upor the exercise ¢f evn constityu-
tional right, for the Court states
ante, at 634, 22 L Ed 24 at €15 .

“The waiting-period provision de-
nies welfare benefits to otherwise
eligible applicants  sciely  hecause
they have recentiv moved into the
jurisdiction. But in moving
appeliee: were exercising a consti-
tutional right. and any classification
which serves to penalize the exercise
of that rirht, unless shown to be
necessary to promote a compelling
governmental interest. is unconsti-
tutional’”

1 think that this branch of the
“compelling interest” doctrine is

3. Incharacterizing this argument as one
bused on an alleged denial of equal protec-
tion «f the laws. 1 do not mean to disrerard
the fact that this contention is applicable
in tne District of Columbia only through
the terms of the Due Process Clause of
the Fifth Amendment. Nor do | mear to
suggest that these two constitutional
phrases are “always interchangeable.” see
£ v Sharpe, 337 US 107, 400, 08 L Ed
CRAACTY 8 Cu 93 (10030, In the eire
cumstances of this case. I dn not believe
f oblired to explore swhether t
may 1 any differences in the scope of by
proiection afforded by the two provisiens.

4. See. e. g.. Rapid Trz
of New York. 303 US = . +2 L Ed
1024, 1026, 52 & Ct 721 110:3%). See also
infra, at 662, 22 L Ed 2¢ &t 631,

S ng v Virgmiz, 368 US 1, 11
: ¢f. Bolling v Sharpe. 347 USRS 487,

Corp. v City

4. Bh T4 F Co 603 (1800,
irabayashi v U -4 States, 320
o100, 87 LOEd 174, 1755, 1786,

375 1194%5: Yk Wo v Hopkins,
.30 L Ed 220 £ 8 1 1064




630 C.

sound when applied to racial classifi-
cations, for historically the Equal
Protection Cluuse was largely a
product of the desire to eradicate
Jegal distinctions founded upon race,
However, 1 believe that the more
recent extensions have been unwise.
For the reasons stated in my dis-
senting opinion in Harper v Virginia
Bd. of Electinns, supra, at 680, 683~
686, 16 L Ed.2d at 182-184, I do
not consider wealth a “suspect”
statutory criterion. And when, as
in Williams v Rhodes, supra, and
the present case, a classification is
based upon the exercise of rights
guaranteed apainst state infringe-
ment by the Federal Constitution,
then there is no need for any resort
to the Equal Protection Clause: in
such instances, this Court may prop-
erlv and straightforwardly invali-
date any undue Lurden upon those
rights  under the Fourteenth
Amendment’s Due Process (lause.
See. e. g.. mv separate opinich in
Williams v Rhodes, supra, at 41, 21
L Ed 24 at 37.

{394 U'S 660}

The second bran(h of the “com-
pelling interest™ principle is even
more troublezome. For it has been
held that a statutory classification
is subject to the “compelling inter.
est” test if the result of the classifi-
cation may be to affect a “funda-
mental right,” regardicss of the
basis of the classification. This rule
waz foreshadowed in Skinner v Ok-

S. SUPREME COURT REPORTS
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luhoma, 316 US 535, 541. 86 L Ed
1653, 1660, 62 S Ct 1110 (1942), in
which an Oklahoma statute provid-
ing for compulzory sterilization of
“habitual criminals” was heid sub-
ject to “strict scrutiny” mainly be-
cause it affected “one of the basic
civil rights.,” After a long hiatus,
the principle re-emerged in Reynolds
v Sims, 377 US 533, 561-562, 12 L.
Ed 506, 527, 84 S Ct 1362 (1964), in
which state apportionmen: statutes
were subjected to an unusually
stringent test because “ary alleged
infringement of the right of citizens
to vote must be carefullv and me-
ticulously scrutinized.” Id., at 562,
12 L Ed 2d at 527. The rule ap-
peared again in Carrington v Rash,
380 US RO, 96, 13 L E!I 2d 675,
6&0, 85 S Ct 775 (1965). in which,
as I now see that case?’ the Court
applied an abnormally severe equal
protection standard to a Texas stat-
ute denying certain servicemen the
right to vote, without indicating
that the statutory distinction be-
tween servicemen and civilians was
generally “suspect.” This branch of
the doctrine was also an alternate
eround in Harper v Virginia Bd. of
Elections, supra, see 383 US, at 670,
16 L Ed 2d at 174, and apparently
was a basis of the holding in Wil
liams v Rhodesz, supra® It
1395 US 661)

has re-
appeared today in the Court’s
cryptic sugprestion, ante. at 627, 22
L Ed 2d at 611, that the “compelling

*. 1 recognize that in my dissenting opin-
v in Harper v Varginia Bd. of Elections,
fupra, at 683, 16 1. E4 2d at 182, ] char-
arierized the test applied in Carrington as
' e traditionil equal protection standard.”
I am now satisfied that this was too gener-
r.+ & resding of the Court’s opinion.

9. Analysis is comphicated when the
tory classification is grounded upon
exercise s “fundumental” right.
then the siatute may come within the
t branch ¢f the “compelling interest”
¢ becau-r exercice of the right i
ceemed o “'sus criterior. ard aisn with-

in the second because the statute ix con-
sidered to affect the right by deterring its
exercise. Williams v Rhodes. supra, is such
a case insofar a: the statutes involved hoth
inhibited exercise of the righ: of political
assnciation and drew distirctions based
upor the way the right was exercised. The
pn »ni cate is another instance. insofar as
weifare residence statutes both deter inter-
state movement and distinplish among
welfare applicants on the bacis of such
nmevement. Consequently. 1 rave net at-
tempted 10 specify the bran:t of the doc-
trine upon whick these decis

SHAPIRO v
394 US 61, 22 L Ed
interest” test i= applicable merely
because the result of the classifica-
tion may bLe to deny the appellees
“food. sheiter, and other necessities
of life.” as well as in the Court’s
statement, ante, at 638. 22 L Ed 2d
at 617, that “[s]ince the classifica-
tion here touches on the fundamen-
tal right of interstate movement, jts
constitutionality must be judged by
the stricter standard of whether it
promotes a conpelling state inter-
est.””®

1 trink this branch of the “com-
pelling interest” doctrine particulur-
Iy unfortunate and unnecessary. It
is unfortunate because it creates an
exception which threatens to swai-
low the standard egual protection
rule. Virtuallv every state statuie
affects  important rights.  This
Court has repeatedly held. for ex-
ample. that the traditional equxl
protection standzrd is applicable to
statutory classiiications affecting
such fundamental matters as the
right to pursue a particular occupa-
tion.! the right to receive greater
or smaller wages?? or to work more
or less hours,® and the right to in-
herit property.}* Rights such as
these are in principle indistinguish-
able from those involved here, and
to extend the “compelling interest”
rule to all cases in which such rights
are afected would go far toward
making this Court a “super-legisla-
ture.” This branch of the doctrine
is also unnecessary. When the right
affected is one assured by

[394 US 662)

the Fed-
eral Constitution, any infrinrement
can be dealt with under the Due
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Process Clause. But when a statute
affects onlv matters not mentivned
in the Federal Constitution and is
not arbitrary or irrational, 1 must
reiterate that 1 know of nothing
which entities this Court 1o pick out
particular human activities, char-
acterize them as “fundamental,” and
give them added protection under an
unusually stringent equal protection
test.

1 shall consider in the next sec-
tion whether welfure residence re.
quirements deny due provess by
unduly burdening the ricnt of inter-
stute travel. If the issue is regaré.
ed purely as one of enu
then, for the reasons ) set forth,
this nonracial claszificition should
be judyed by ordinary eqytial protec-
tion standards. The applicable eri-
tevia are familiur and well estuin
lished. A leyislative meu~ure will be -

found ta deny equal protection only 4 -

if *“it is without uny rensonuble
basis and therefore is purely m'l_:i—'-/
trary.” Lindslev v Nutural Car-
bonic Gas Co. 220 US €1, 75, 55 L
Ed 369, 377. 31 § Ct 337 (1911).
It is not enough that the measure
results incidentally “in some in-
equality,” or that it is not drawn
“with mathematical nicety,” ibid.;
the statutory classificatinon must in-
stead cause “different treutments
so disparate, relutive 1o the
dlfTel ence in cla~smc‘uon as to be
wholly arbitrary.” Wilters v City
of St. Louis, 347 US 251, 237, 98 L
Ed 660, 665. 74 S Ct 305 (19534).
Similarly, this Court hes stated that
where, as here, the issue concerns
the authority of Congress to with-
held “a noncontractual henefit un-

10. See n Y. supra

11. See, e.g., Williamson v Lee Optical
Co. 343 US 483, 8% L Ed 563, 75 S Ct 471
(145%,: Kotch v Board of River Pict
Comm'rs, 330 US 332, 91 L Ed 1083, 67 ¥
Crovle (1947,

son. 236 U8
2, LRA18I5F

37358 L Ed
w24 (1¢13).

1. 8 Ferry v Spukane, P. & §
R. Co. Lc 314,60 L Ed 835, 42 8 Ct
45%, 20 ALR 13826 (1022).

13. See, ez Milier v W
s
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der a social welfare program . . .,
the Due Process Clause [of the
MFifth Amendment] can be thought

to interpose a bar only if the statute
\ manifests a patently arbitrary clas-
sification, utterly Jacking in rational
justification.” Flemming v Nestor,
63 US 603, 611, 4 L Eg 2d 1435,
443, 80 S Ct 1367 (1960).

For reasons hereafter set forth,
« 8ee infra, at 672-677, 22 L Ed 2d at
= 637-641, a legislature might ration-
< ally find that the imposition of a wel-
are residence reyuirement would
aid in the accomplishment of at
jeust four valid governmental objec-
tives.

1381 US 663)

It might alzo find thut resi-
dence requirements have advantages
.not shared by other methods of
‘zchieving the same goals. Inlight of
unrieniable relation of residence
Arements to valid legislative
it cannot be said that the re-
quirements are “arbitrary” or “luck-
ing in retiona! justificatiorn.” Hence,
I can find no objection to these resi-
dence requirenmients under the Equal
Protection Clause of the Fourteenth
& \ mendment or under the analogous

standard embodied in the Due Proc-
ess Clause of the Fifth Amendment.

| 111.
- The next issue, which 1 think
requires fuller analysis than that
deemed necessary by the Court
under its equal protection ration-
ale. is whether a one-vear wel-
W fare residence requirement amounts
10 an undue burden upon the right
of interstate travel. Four consider-
ations are relevant: First, what is
the constitutional source and nature
" of the right to travel which is relied
W uron?  Sceond, what is the extent
of the interference with that right?
Tihird, what pevernmenta! interests
are served by welfare residence re-
quirements?  Feith, haw should

22LEd2d

the balance of the competing con-
siderations be struck?

The initiul problem is to identify
the source of the right to travel
asserted by the appellees. Congress
enacted the welfare residence re-
quirement in the District of Colum-
bia, o the right to travel which is
invoked in that caze must be en-
forceable against congressicnal ac-
tion. The residence requirements
challenged in the Pennsyvlvania and
Connecticut appeals were authorized
by Congress in 42 USC §602(b),
so the right to travel relied upon in
those cases must be enforceable
agrainst the States even though they
have acted with congressional ap-
proval.

In my view, it is playing ducks
and drakes with the statute to ar-
gue, as the Court doe:z, ante. at
639-641, 22 L Ed 2d at 617-619, that
Conyress did not mean to approre
these state residence

1391 US 6641

requirements.
In 42 USC £ 602(b), quoted more
fully, ante. at 628-639, 22 L Ed 2d
at 617, 618, Congress directed that:
“[tIhe Secretary shall approve any
[state assistance] plan which fulfills
the conditions specified in subsection
(a) of this section, except that he
shull not approve any plan which
imposes as a condition of eligibility
for [AFDC aid] a residence require-

ment [equal to or greater than one .

vear].”

1 think that by any fair reading this
section must be regarded as con-
ferring congressional approval upon
any plan containing a residence re-
qguirement of up to one year.

If any reinforcement is needed for
taking this statutory language at
face value, the overall scheme of
the AFD program and the context
in which it was enacted sugpest
strong reasons why Congress would
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have wished to approve limited state
residence requirements.  Congress
determined to enlist stite assistance
in financirg the AFDC program, and
to adminizter the program primarily
through the States. A previous
Congress had already enacted a one-
vear residence requirement with re-
spect to aid for dependent children
in the District of Columbia.’* 1In
these circumstances, I think it only
sensible to conclude that in allow-
ing the States to impose limited
residence conditions despite their
possible impuact on persons who
wished to move interstate.’® Con-
gress wzs motivated by a desire to
encourage state participation in
1394 U A65)

the
AFDC program.’™ as well as by a
feeling that the States should at
least be permitted to impose resi-
dence reguirements as strict as that
already authorized for the District
of Columbia. Congress therefore
had a genuine federal purpose in
allowing the States to use residence
tests, And 1 fully agree with the
Chief Justice that this purpose
would render § 602(1) a permissible
exercise of Congress’ power under
the Commerce Clause, unless Con-
gress were prohibited from acting
by another provisior of the Consti-
tution.

Nor do I find it credible that Con-
press intended to refrain from ex-
pressing approval of state residence

requirements  because of doubts
about their constitutionality or their
compatibility with the Act's benef-
icent purposes,  With respect to
constitutionality, a similar residence
requirement was already in effect
for the District of Columbia, and
the burdens upon travel which
might be caused by such require-
ments must. even in 1433, have been
regarded as within the competence
of Congress under its commerce
power. If Congress had thought
residence requiremen’s entreiv in-
compatible with the aims of the Act,
it could simply have providsd that
state assistance plans containing
such requirements should net he ap-
proved at all, rather thur huvinge
limited approvil to plans crntning
residence requirements of les< than
one year. Moreover, when Congress
in 1944 revised the AFDC propram
in the District of Columbue: to con-
form with the standards of the Act,
it chose to condition eligibi upen
one vear's residence ! thus strongly
indicating that
1391 US 6A61

it doubted rneither
the constitutionality of suck a pro-
vision nor its consistency with the
Act's purposes.t*

Opinions of this Court and of in-
dividual Justices have suppested
four provisions of the Constitution
as possible sources of a right to
travel enforceahle against the fed-
eral or state governmen':: the

15. Sec 44 Stat 758, § 1.

16. The arguments for and against wel-
fare residence requirements, including their
impact on indigent miprams, were fully
aired in congressional committee hearings.
See. e.g.. Hearings on HR 4120 before the
House Committee on Wavs and Means, 74th
Cong. 1st Sess, 831-822. 841-B71 (1935);
Hearings on 8 1130 before the Senate Com-
mittee on Finance. T4t Cong. Ist Sess.
54N, £33, 656 (19351,

17,1 net at wl persuaded by the
Court’s argument that Congress’ sole pur-
pose wae o compel nerality of resi-
dence Fesnement.’” See. ante, at 640,

22 L Ed 2d at 61&. If that wa: the only
objective, it could have been mare eFective.
v accomplished by specifying trat to qual.
ify for approval urder the Act a state as-
sistance plun must contain »o residence re-
quirement.

18, See Act to provide aid to dependent
Children in the District of Co.umbia §3,
58 Stat 277 119441, In 19C2, thi: Act was
repealed and replaced by DC Code £ 3-203,
the provision now being challenged. See
76 Srat 914

14, Cf. ante, at 639-641; 22 L Ed 2d
61k, £19 and nn. 24-25.
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Commerce Clause;* the Privileges
and Immunities Clause of Art. IV,
§ 29 the Privileges and Immunities
Clause of the Fourteenth Amend-
ment ¥ and the Due Process Clause
of the Fifth Amendment® The
Commerce Clause can be of no as-
sistance to these appellees, since
that clause grants plenary power to
Congress* and Congress either en-
acted or approved all of the resi-
dence requirefnents here challenged.
The Privileges and Immunities
Clause of Art. IV, § 2 is jrrelevant,
for it appears settled that this
clause neither limits federal power
nor prevents a State from distin-
guishing among its own citizens. but
simply “prevents a State from dis-
criminating against citizens of other
States in favor of its own.” Hague
v C10, 307 US 496, 511, 83 L Ed
1423, 1434, 59 S5 Ct 934 (1939)
(opinion of Roherts, J.) : see Slaugh-
ter-House Cases. 16 Wall 36, 77, 21
L Ed 394, 409 (1873). Since Con-
gress enacted the District of Co-
lumbia residence statute, and since
the Pennzylvania and Connecticut
appeliees were residents
{394 US 667}

and there-
fore citizens of those Statex when
they sought welfare, the clause can
have no application in any of these
cases.

The Privileges and Immunities

COURT REPORTS

22LEd2d

Clause of the Fourteenth Amend-
ment provides that: *“No State shall
make cr enforce any law which shall
abridge the privileges or immunities
of citizens of the United Stutes.”
It is evident that this clause cannot
be applicable in the District of Co-
lumbia appeal, since it is limited in
terms to instances of state action.
In the Pennsylvania and Connecti-
cut cases, the respective Stutes did
impose and enforce the residence re-
quirements. However, Conpress ap-
proved these reguirements in 42
U3SC §602(b). The fact of con-
gressional approval, together with
this Court's past statements about
the nature of the Fourteenth
Amendment Privileges and Immu-
nities Clause, leads me to believe
that thé cluuse affords no additional
help to these appellees, and that the
decisive issue is whether Congress
itself may impose such require-
ments. The view of the Privileges
and Immunities Clause which has
most often been adopted by the
Court and by individual Justices is
that it extends only to those “‘privi-
leges and immunities” which “arise
or grow out of relationthip of
United States citizens to the nation-
al government.” Hague v CIQ, 307
TS 496, 5206, 8 L Ed 1423,
1439, 59 S Ct 95¢ (1939)
(opinion of Stone, J.).** On the au-

20. See, e.g.. Edwards v Californiz. 314
TS 160, 66 L Ed 119, €2 § Ct 164 (19410
the Passenger Cases, 7 How 283,12 L Ed
T02 (1849},

21. Sec, e.g., Corfield v Corvell, # F Cas
546 (No. 3230) (1825) (Mr. Justice Wash-
ington),

22. See, e.g., Edwards v California. 314
US 160. 177, 1], 8¢ L Ed 119, 127, 129, 62
S Ct 1584 €1941) tDouglas and Jackson. JJ.,
ing); Twining v New Jersey, 211
%, 53 L Ed 87, 105, 29 S Ct 14
11408 «dictum),

25. See. e.g., Kent v Dulles, 357 US 116,
L Ed 05 1204, 1204, 1210, 54 §
v Secretzry of

State, 378 US 500, 503-504, 12 L Ed 2d
Y2, Wi, 907, B4 8§ Ct 1659 (1964,

24, See e.p., Prudential Ins. Co. v Ben.
jumin, 328 US 408, 423, 66 L Ed 1342, 1856,
6f S Ct 1142, 164 ALR 476 {19i6). Scc
also Maryland v Wirtz 392 US 183, 143~
149, 26 L Ed 2d 1020, 1029-1032. 88 S Ct
2017 (1948).

25. The Citizens of each State shall be
entitied to all Privileges and Immunities
of Citizens in the several States”

26. See Slaughter-House Cases. 15 Wall
36, . 21 L Ed 394, 409 (1673 In re
Kemmler, 136 US 436, 448, 34 L E4 519,
524, 10 S Ct 930 (1A%6y; McPherson v
Biacker, 146 US 1. 3% 36 L Fd &7 R7R 13
S Ct 3 (18024 Givzza v Ternun 148 US
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thority of Crandall v Nevada, 6 Wall
35, 18 L E¢ 745 (1868), those privi-
legres and immunities have repeated-
v been sai¢ to include the right to
travel from State to StateF pre-
sumably for the reason assigmed in
Crandall: that state restrictions on
travel
1394 US 66F)

might interfere with inter-
course between the Federal Govern-
ment and its citizens.® This kind
of ohjectior. to state welfare resi-
dence requirements would seem nec-
essarily to vanish in the face of con-
gressional authorization, for except
in those instances when its author-
ity is limites by a constitutional pro-
vision binding upon it tus the Four-
teenth Amendment isnnt), Congres:
has full power to define the relation-
ship between citizens and the Fed-
eral Goverrment.

Some Justices, notably the dis-
senters ir. the Slaughter-House
Cases, 16 Wall 36, 83, 111, 124, 21
L Ed 3%4. 410, 419, 424 (1873)
{Field, Bradlev, and Swavne, JJ.,
dissenting). and the concurring
Justices in Edwards v California.
214 US 160, 177, 181, 86 L Ed 119,
127, 129, 62 S Ct 164 (1941) (Doug-
las and Jackson, JJ.. concurring),
have gone further and intimated
that the Fourteenth Amendment
right to travel interstate is a con-
comitant of federal citizenship which
stems from sources even more basic
than the need to protect citizens
in their relations witk the Federz!
Governmen:. The Slaughter-House
dissenters suggested that the privi-
jeges and immunities of national
citizenship. including freedom 10
travel. were those natural rights

“which of right belong to the citi-
zens of all free puvernments' 16
Wall, at 98, 21 L Ed at 415 (Field.
J.). However, since such rights are
“the rights of citizens of any free
rovernment.” id., at 114. 21 L Fd at
421 (Bradley. J.), it would appear
that theyv must be immune from na-
tional a: well as state abridgement.
To the extent that they mav be
validly Jimited by Congress, there
would seem to be no reason why they
may not be similarly abridged by
States acting with congressional ap-
proval.

The concurring Justices in Ed-
wards laid emphasis not upon na-
tural rights but upon a generaiized
concern for the functioning of the
federal system, stressing that to

[394 US 669) I

al-

low a State to curtail “the richts
of natienal citizenship would he to
contravene every conception of na-
tional unity,” 314 US, at 181. R6 L
Ed at 128 (Douglaz, J.), and that
“[i1f national citizenship meuns less
than [the right to move interstate]
it means nothing.” Id.. at 183, 86
L Fd at 130 (Jacksor, J.). How.
ever. even under this rationale the
clause would appear to oppose no
obstacle to congressional delineation
of the rights of national citizership,
insofar as Congress may do so with-
out infringing other provisions of
the Constitution. Mr.  Justice
Jackson explicitly recognized in Ed-
wards that: “The right of the citizen
to migrate from state to state ., .
[is] subject to all constitutional
limitations imposed by the federal
government,” id., at 184, 86 L. Ed at
131, And nothing in the nature of

<37, 661, 37 L Ed 599,
+1893); Dun-
5 34

n v Misso
.38 L Ed 335, 487, 14 ¢
ning v New Jersey,
2L Fd 97,173,106, 24 8 €1 14 (1608,
Rlaurhter-House Cases
2 L Ed at {0y Twinmng v N:
to.at v, 35 L Ed a8t 10D,

25. The Crandall Court stresscd the
“right” of a citizen to come to the national
capital. to have access to federal officials,
and to travel to scaports. See 6 Wall, at
44, 1% L Ed at 747, Of course. Crandull
was decidied before the enactment of the
Fourtee Amendment.
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federalism would seem to prevent
Congreszs from atthor,zing the States
to do what Congress might vadidly do
itself. Indeed. thix Court has held,
for exampie. that Congress mayv em-
power the States to undertake regu-
lations of commerce which would
otherwise be prohibited by the nega-
tive implicatinr: of the Commerce
Clause. See Prudential Ins. Co. v
Beniamin, 32¥ US 40& 90 L Ed
1342, 66 S Ct 1142, 164 ALR 176
(1946). Hence. as has already been
suprested. the decisive guestion is
whether Congress mav legitimately
enact welfure residence require-
men:s, and the Fourteenth Amend-
ment Priviepes and Imimunities
Clause adis na extra force to the
appellees’ attack on the require-
ments.

The last pnssible source of a right

travel I8 one which does operate

.+inst the Federul Government:

e 1ue Process Clause of the Fifth
Amendment.®*

(3% US 670}

It is now settled that
freedom to travel iz an element of
the “liberty” secured by that clause.
In Kent v Dulies, 357 US 116, 125~
126, 2 L Ed 24 1264, 1210, 78 S ('t
1113 (1958), the Court said:

“The right to travel is a part of
the ‘liberty’ of which the citizen can-
not be deprived without due process
of luw under the Fifth Amendment.

Freedom of movement aCross
frontiers . and inside fron-
tiers as well, was a part of our
heritage. ”

The Court echoed these remarks in
Aptheker v Secretary of State. 378
U8 500, 505-506, 12 L. Ed 2d 992,
996. 997, 84 S Ct 1659 (1964), and
added:

221 Ed2d

“Rince this case involves a person-
al liberty protected by the Lill of
Rights, we believe that the proper
approach to legislation curtailing
thut liberty must be that adopted by
this Court in NAACP v Rutton, 371
US 415 (9 L Ed 2d 405, 83 8 Ct
328]. and Thornhill v Alabama, 310
US 88 [84 L Fd 1093, 60 8 €1 736]).

. . [S)ince freedom of travel is a
constitutional liberty closely related
to rights of free speech and as-
sociation, we believe that appellants
. should nnt bLe required to as-
sume the burden of demonstrating
thui Congress could not have written
a Rintute constitutionally prohibit-
Iy their travel " Ll at 516=3517,

12 L Ed 24 at 1003, 1004,

However, in Zemel v Rusk, 381 US
1, 14 I, Ed 24 179, 85 § (t 1271
(1965). the First Amendment cast
of the Aptheker opinion was ex-
plained as having stemmed from the
fact that Aptheker was forbidden
to travel because of “expression or
association on his part.” id., at 16,
14 L Ed 2d at 190, The Court noted
that Zemel was “not heing forced
to choose between membership in
an organization and freedom to
travel,” ibid., and held that the mere
circumstance that Zemel's proposed
journey to Cuba might be used to
collect information of political and
soctal significance was not enough
to bring the case within the First
Amendment category.

Finally, in United States v Guest,
383 US 745, 16 L Ed 2d 239, & §
Ct 1170 (1966), the Court again had
occusion to eonsider the right of

1344 UR 671}
in-
terstate travel. Without specifying

24. Frofessor Crafee has suggested that
the Due Process Clause of the Fourteenth
ilarly proteet the right
¢ anterference. Ree
Huaron K ¢ in the
How.

«ver, that clause surely provides no greater
protection against the States thun does the
Fifth Amcndment clause against the Fed-
eral Government: so the decisive guestion
still is Whether Congress may enact a resi-
dence reguirement.
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294 US 618, 22 L Ed
the source of that right, the Court
said:

“The constitutional right to travel
from one State to another . .
occupies a position fundamental to
the concept of our Federal Union. It
iz a right that has been firmly estab-
lished and repeatedly recognized.

{The] right finds no explicit
mention in the Constitution. The
reason, it has been sugrested. is that
a right so elementary was conceived
from the beginning to be a neces-
zary concomitant of the stronger
Union the Constitution created. In
anv evert, freedon. 1o travel
throughout the United States has
lang been recagnized ss & hasic right
under the Constitution.” Id., at
757-758, 16 L. Ed 2d at 249. (Foot-
notes omitted.)

1 therefore conclude that the right
to travel interstate is a “funda-
‘mental” right which. for presert
; purposes, should be recarded as hav-
ing jts source in the Due Process
Clause of the Fifth Amendment.

The next questions are: (1) To
what extent does a one-vear resi-
dence condition upon welfare eligi-
Lility interfere with this right to
travel?: and (2) What are the gov-
ernmental interests supporting such
a condition? The consequence of
the residence requirements is that
persons who contemplate interstate
changes of residence, and who be-
lieve that they otherwise would
qualify for welfare payments. must
take into account the fact that such

2d 600, 89 & Ct 1322
assistance will not be available for
a vear after arrival. Tre number
or proportion of persons who are ac-
tually deterred from charnging resi-
dence by the existence f these pro-
visions is unknown, If «ne accepts
evidence put forward by the appel-
lees.¥ 10 the efect
1394 US 672

that trere would
be only a minuscule increase in the
number of welfare applicants were
existing residence requirements to
be done away with, it filiows that
the requirements do not deter an
appreciable number of persons from
moviLg interstate.

Apainst this indirect impact on
the right to travel mus: be set the
interests of the States. and of Con-
gress with respect to the District of
Columbia, in imposing residence con-
ditions. There uappear to be four
such interests. First, it is evident
that a primary concern ¢f Congress
and the Pennsylvania and Connecti-
cut Legislatures was to deny welfare
henefite to persons who moved into
the jurisdiction primarily in order
to collect those benef:s.¥  This
seems to me an entireiy legitimate
objective. A legislature is certain-
Iy not oblired to furnish welfare as-
sistance to every inhabizant of the
jurisdiction, and it is entirely ration-
al to deny benefits to those who en-
ter primarily in order to receive
them, since this will make more
funds available for those whom the
legrislature deems more worthy of]
subsidy.3? !

30, See Brief for Appeliees in No. 33, pp.
49-51 and . T0; Brief for Appellees in Ne.
24. p. 24 n 11: Supplementa! Brief for Ap-
peliees on Reargument 27-50,

31. For Corgress, see. e.r., Problems of
Eungry Children in the Dictrict of Colum-
iz, Hearings before the Sthcomniittee or
Puthe Health, Educatior. Welfare, arnd
Safety of the Senate Committee on the
Tistrie of Clumbia, 85th Ceng, 1st Re
For Connecticet, see Connecticut Generdl

Assembly, 1967 Feb. Spec &
Representatives Proceedinges

s, House of
ol IE pt. 7,

2505, For Pennsylvania. sze Appendix
in No. 34, pr. “6a-Y8a.

32. There is support for ife view that
enforcement of residence recu:rements can
significantly reduce welfare ¢ by deny-
ing henefits te those whoe time solely to
collect them. For example. ne course of
a leng article generally erit «f residence
re jmirements, end after a cetailed discus-
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1334 US 673)

A second possible purpose ¢f resi-
dence requirements is the preven-
tion of fraud. A residence require-
ment provides an objective and
workable means of determinir.g that
an applicant interdz te remain in-
definitely within the jurisdiction.
It therefore may &zid-in elimirating
fraudulent collection of benefits by
nonresidents and persons alrezdy re-
ceiving asfistance in other States.
There can be no doubt that preven-
tion of fruud is a valid lepislative
goal. Third, the requiremert of a
fixed period of residence mav help
in predicting the budpetary amount
which will be needed for public as-
sistance in the future. While none
of the appellant jurisdictions ap-
pears to keep data sufficient to per-
mit the making of detailed budget-
ary predictions in consequence of
the requirements? it is probaiie that
in the event of a very large increase
rr decrease in the number of in-
digent newcomers the waitir.¢ period
would give the lepislature time to
make needed ad:ustments in the
welfare laws. Obuviously, this is a
proper obiective. Fourth, the resi-
dence requirements conceivably may
have been predicated upon a legisla-

‘requirements.

22LEd2d

tive desire to restrict welfare pay-
ments financed in part by state 1ax
funds to persens who have

{391 US 674)

recently
made some contribution to the
State's economy, through having

Leen employed, having paid taxes,
or having spent money in the State.
This too would appear to be a leyiti-
mate purpose

The next guestion is the decisive
one: whether the gnvernmentai in-
terests served by residence reyuire-
ments outweigh the burden imposed
upon the right to travel. In my
view, a number of considerations
militate in favor of constitutional-
itv.  First, as just shown, four
separate, —Tegitimate governmental
interests ‘are furthered by residence
Second, the impact
of the reguirements upon the free-
dom of individuals to travel inter-
state is indirect and. according to
evidence put forward by the ap-
pellees  themselvex, insubstantial.
Third, .these are not cases in which
a State or States, acting alone, have
attempted to interfere with the
right of citizens to travel, but one

sion of the available informativn. Profes-
ror Harvith has stated:

“A fair conclusion seems to be that, in
&t least some states, it it not unres<onabie
for the legislature to conclude that a useful
*uving 1n welfare costis may be oh:2ined by
reaidence tests discouraging those who
would enter the state solely hecause of its
weifare programs. In New York. for ex-
ample, 3 ene per cent saving in welfare
costs would amount to xeveral million dol-
lars.” Harvith, The Constitutionality of
kesiderce Tests for General and Categori-
cal Assistance Programs, 54 Cal:f L Rev
537, 6I% 11956).  (Footnotes omitted.)
Zee alse Helvering v Davis, 301 US 614,
v34. B1 L E4 1307, 1316, 57 § Ct 904, 10%
ALR 1219 (1¢37).

For essentially 1k
wpr.old the Conne:
wh excep: from.
* persers who oo

same reasors. | would
‘elfare 1¢vulations
residerss reguire-
e to Conner*.cut with

a bona fide job offer or with resources suffi-
cient to suppert them for three months,
¢« 1 Conn Welfare Manual. ¢ I, £8 219.1-
1.2 (196f). Such persons are very un-
hkely to have entered the State primarily
in order to recvive welfare henefits.

33. For precise prediction to be possible,
it would appear that a residence require-
ment must be combined with a procedure
for ascertasining the numher of indigent
persons who enter the jurisdiction and the
proportion of those person: who will re-
main indipent during the residence period.

34. I do not mean to imply that each
of the above purposes necessarily was
suught by each of the legislatures that
udopted durational residence requirements.
In Connecticul, for example, the welfare
budpet is apparentiy open-ended, suggest-
ing that this State is not serjoutly com-
verned with the need for more uvcurate
budpetary estimates.

/
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in which the States have acted with-
in the terms of a limited authoriza-
tion by the Nationial Government.
and in which Congress itself has
laid down a like rule for the District
of .Columbia. Egurih, the legisla-
tures which enacted these statutes
have been fully exposed to the argu-
ments of the appellees as to why
these residence requirements are un-
wize, and have rejected them. This
is not, therefore. an instance in
which legislatures have acted with-
out mature deliberation.

Fifth, and of longer-range im-
portance, the field of welfzare assist-
ance is one in which there is a wide-
Iy recognized need for fresh solu-
tions and consequently for experi-
mentation.  Invalidation of welfare

1394 US 675]

requirements might have .

the unfortunate consequence of dis-
couraging the Federal and State
Governments from establishing un-
usually penerous welfare programs
in particular areas on an experi-
mertal basis. because of fears that
the program would cause an influx
of persons seeking higher welfare
pavments.  Sixth and finally, a
strong presumption of constitution-
ality attaches to statutes of the
tvpes now before us. Congressional
enactments come to this Court with
an extremely heavy presumnption of
validity. See, e. ¢.. Brown v Mary-
land, 12 Wheat 419, 436. 6 L Ed
678, 683 (1827): Insurance Co. v
Glidden Co. 284 US 151, 158, 76 L
Ed 214, 219, 52 S Ct 89 (1931);
United States v Butler, 297 US 1,
67, 80 L Ed 477, 489, 56 S (Ct 312,
102 ALR 914 (1936) ; United States
v National Dairy Corp. 872 US 29,
32. 9 L Ed 24 561, 565, 83 S Ct 594
(1963). A similar presumption of

constitutionality attaches to atate
statutes, particularly when, as here,
a State has acted upon a specific au-
thorization from Concress.  See,
e. g.. Powell v Pennsvlvania, 127 US
678, 684-685. 32 L. Fid 233, 256, 257,
8 5 Ct 992 (1888): United States
v Des Moines N. & K. Co. 142 US
510, 544-545, 3% L Ed 1099, 1109,
12 8 C1 308 (1892).

I do not consider that the factora
which have been urged to nutweigh
these considerations are suflicient
to render unconstitutional these
state and federal enaciments. It is
said. first, that this Court, in the
opinions discussed. sujra, at 66%-071
22 1. Ed 2d at 635-€57, ha+ acknowl]-
edged that the right e travel inter-
state is a “‘fundamer.: freedom.
Second, it is contended that the gnv-
ernmental  objectives  mentioned
above either are ephemeral or could
be accomplished by mezns which do
not impinge as heavily on the right
to travel, and hence th«* the require-
ments are unconstitutirnal becausze
they *sweep unnecessirily broadly
and thereby invade the area of pro-
tected freedoms.” NAACP v Ala-
bama, 377 US 282, 307, 12 L Ed 2d
325, 338, 84 8§ (1 1302 (1964). The
appellees claim that welfare pav-
ments could be denied those who
come primarily to coliect welfare by
means of less restrictive provisions,
such as New York's

[34s UR 6767

Welfare Abuses
Law;® that fraud could be pre-
vented by investigatior of individual
applicants or by a much shorter resi-
dence period; that hudgetary pre-
dictability is a remote and specula-
tive goal: and that assurance of in-
vestment in the community could
be obtained by a shorter residence
period or by taking into account

35. That law. NY Snc. Welfare Law §

1 , Tequires public welfare offictals to

conduct a detailed investigation in erder te
ascertain whether a welfare “applicant

came into the state for the purpose of re-
ceiving public assistance ¢r cure and ac-
cordingly is undeserving <f and ineligible
for assistance L
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prior intervals of residence in the
jurisdiction.

Taking all of these competing
considerations into account, ] be-
lieve that the balance definitely
favors constitutionality. In reach-
ing that conclusion, 1 do not mini-
mize the importance of the right to
travel interstate. However, the im-
pact of residence conditions upon
that right j& indirect and apparently
quite insubstantizl. On the other
hand. the governmental purposes
served by the reuuirements are
Jegitimate and real. and the resi-
dence requirements are ciearly
suited to their accomplishment. To
aholish  residence  requirements
might well discourage highly worth-
while experimentation in the wel-
fare field. The statutes come to us
clothed with the authority of Con-

gress and attended hy a correspond- .

ingly heavy presumption of consti-

@ {,tionality. Morenver, although the

appelices assert that the same ob-
jectives could have been achieved by
Jess restrictive means, this is an
area in which the judiciary should
be especially slow to fetter the judg-
ment of Congress and of some 46
ctate lepislatures® in the choice of
methods. Residence requirements
have
1394 US 6771}

advantages. such as adminis-
trative simplicity and relative cer-
tainty, which are not shared by the
alternative solutions proposed by the
appellees. In these circumslances,
1 cannot find that the burden im-
posed by residence requirements up-
on ability to travel outweighs the

22LEd2d

governmental interes:< in their con-
tinued empinyment. Nor do 1 be-
lieve that the period of residence re-
quired in these cases—one yYear—
iz 80 excessively long a< to justify a
finding of unconstitutionality on
that score.

1 conclude with the following ob-
servations.  Toduy's decision, 1t
seems to me, reflects tn an unusual
degree the current notion that
Court possesses a peculiar wizdom
all its awn whose capacity to lead
thi- Nation out of its present trou-
Llex js contained oniy vy the hn
of judioal ngenuity :n contriving
new consUtutional  principles to
meet each problem @<t For
anvone whe, like myzelfl believes
thiat it is an essential function of
this Court to maintain the consti-
tutinnal divizions between state and
federal authority and among the
three branches of the Federal Gov-
ernment, today's decision is a step
in the wrong direction. This re-
surgence of the exparsive view of
“equal protection” carries the seeds
of more judicinl interference with
the state and federal legislative
process, much more indeed than
does the judicial application of “‘due
process” according to traditional
concepts (see my dissenting opinion
in Duncan v Louisiana. 391 US 145,
171, 20 L Ed 2d 491, 508, 88 & Ct
1444 (1968)). about which some
members of this Court have ex-
pressed fears as to itz potentialities
for setting us judges “at large”™

I consider it particularly unfortunate

that this judicial roadblock to the

powers of Congress in this field

36. The fSgure may be variously calculat-
ed. There was testimony hefore the Dis-
trict Court ir the Pennsylvania case that
4 States had srme form of residence re-
Guiremer. veifa ssistance. Appen-
dix in N-. 54, inulat-
€d in the Co i,
States haj residence requirement: for aid

to dependent children. Agppendix to Appel-
lant's Brief in No. 9, p. 45a. See also ante,
at 639-630, 22 L Ed 2d at 618 and n. 22

37, Cf. Harper v Virginin Bd. of Elec-
483 US 603, 670, A75-AR0.16 L Ed 2d
5.177-180, 86 § €t 107¢ (Black. 3.,
dis-enting .

SHAPIRO v THOMPSON 641
304 US 618, 22 L Ed 24 600, & § Ct 1322
should occur at the very threshuld ing the “federalizing™ of these as-
of the current discussions regard- pects of welfare relief.

2L Ed2—41




CT"FARTMENT CF SOCIAL AND EFFAPRILITATION SERVICES

Social Services

PERSONAT. SERVICES 1986
Executive FTE £65.64 )
LFA Current Level IFTE 367.64
Difference (2.0)

Executive $7
LFA Current Level 8,013,693

Difference

R N Fersonal fervices Issues - - -

$7,970,893
<_8,027,965 D

$__(57.072)

1. Difference is due tc I FA retaining a nursing home ombudsman position

and legal services advocacy position for aging services.
cludes these positions as a mcdified.

2. Committee Issues

The executive in-

Committee Action--Personal Services

OPERATING EXPENSES

-------- 1986 - = = = = =< - - - -~~~ -1987 - - - - - -
Base Inflation Total Base Inflation Total
Executive $820,134 $35,735 $855,869 $820,276 $42,775 $863,051
LFA Current Level 803,757 44,676 lo8,l»33‘ 803,757 76,369 880,126
Difference $ 16,377 $(8,941) $ 7,436 § 16,519 $(33,594) §(17,075)




————————————— Operating Fxpenses Issues - - - - - - - -~ - -

1. Majer difference between the LFA and executive are in supplies and
materials and travel where the executive exceeds the LFA by $49,051.
The difference is pertially offset by the LFA being higher in contracted
services and communications. The net difference for operating services is
$16,377 or less than 2 percent of the total operating costs.

2. Committee Issues

Committee Action--Cperating Fxpenses

FOQOUIPMENT 1086 1987
Executive $11, 500 @
LFA Current Level 6,574 £,904
Difference $ 4,926 $(4.404)

—————————————— Equipment Issues - - - - - - = - - - - - - -

1. The LFA funded general office furniture and replacement typewriter
and calculators. The executive includes purchase of a computer in fiscal
1986.

2. Committee Issues

Committee Acticn--Equipment

GRANTS AND BENEFITS

DAY CARF 1986 1987

Executive —$430,271 &— ——=$457 (£3 A
LFA Current Level 821,247 > 441,626 )

Difference $__9.024 $.15.431



1. The cdifference between the LFA and executive budgets results from
the method cf calculating the day care pavment. The LFA infleted the
Fiscal 19¢5 average cecst per day by 4.5 and 5.6 percent for fiscal 1986
end fiscal 1987. The executive increuse the average payment by $.50 each
year of the 1087 biennium which is equal to an inflation of 6.6 percent fcr
fiscal 1586 and 6.2 percent for fiscal 1987. The Day Care Program is ap-
proximately 28 perccrnt general fund, and 72 percent other federal funds.

1986 1987

Executive Average Payment 8.03 8.53
L¥A Average Fayment 7.87 8.26

2. Committee Issues

Committee Action--Day Care

CHILD ABUSE 1986 1987
Executive Cs13,245 > 73,34 ?
LFA Current Level —=70,306 &— 73,87

Difference $.2,839 §__(576)

1. The major difference results from the LFA irflating the fiscal 1984 ac-
tual expenditures while the executive used the fiscal 1985 contract level
and carried this amount forward to fiscal year 1986 and 1987.

This program is 10C percent ifunded through a feceral grant.

2. Committee Issues

Committee Action--Child Abuse




LEGAL SERVICES 1086 1987

Executive $100,000 $£100,000 x
LFA Current Level 1865800570, 000 1085006~ 50 ,0€
Difference $§ -0-__ $ -0-

1. Furdéing for this program is 25 percent general furnd and 75 percent
Title 27I7,

2. Committee Issues

Committee Acticr--Legal Services 3
DOMESTIC VIOLENCE 19086 1987 p
Fxecutive $131,871 $1 ;
LFA Current Level 24,82 131,063 =
Ny
Difference $__7,049 $__€.083

1. The executive level of funding was calculated by inflating fiscal 1985

base costs. Because the cost of this program is funded through a $i4.00 ’
fee on marriage licenses, the LFA used the fiscal 1984 revenue generated %
from the marriage license fee end inflated this amount to fiscal 1986 and

1987,

2. Committee Issues i

Committee Action--Domestic Violence




BIG BRCTHERS AND SISTERS 1986 1987

Execcutive @ $226,C
LFA Current Level L7187 1,077

Difference $.53,520 - $.54,023

1. The progrem is funded or & 25/75 match between the local program
and federal Title XX funds. The me&jor differerce is due to the LFA not
including the local third party match. Total funding fer the program is
simrilar.

2. Committee Issues

Committee Action--Big Rrothers and Sisters

HCME EEALTH 198¢€ 1987
Executive $30,041 @£;249 D
T.FA Current Level 21,953 23,050
Difference $ 8,094 £.8,189

1. The difference is primavily due to the LFA assuming a third perty
match. Ir fact, the program is totslly state funded through 25 percent
general func ernd 75 percent Title XX.

2. Committee Issues

Committee Action--Home Health




WEST YELLCOWSTONE 1086 1987

Executive 37,150 $7,43
LFA Current Level 1212 ,473

Difference $1,038 . $1.963

1. The difference is due tc the LFA nct including local match.

2. Committee Jscsues

Committee Acticn--West Yellowstone

REFUGEE 1986 1987
Executive 250,000/
LFA Currert Level 260,830 3587
Cifference $.10,830 $_23,872
1. The difference is due to executive estimating the fiscal 1986 and fiscal

1987 grant levels at 250,000 per year. The ILFA inflated the fiscal 1984
actual expenditures. These are 100 percent federal funds.

2. Committee Issues

Committee Action--Refugee




SUBSIDIZFT: ALCPTION 1986

—
Executive E;‘lééB ;
TFA Current Level 25,626—

Difference $ 35,625

1. The ditference is due to executive using the August fiscal 1985 annu-
alized client level for their expernditure base, The LFA used the fiscal
1984 current level expenditure as the base and infleted for fiscel 1986 and
1987. This prograr: is funded approximately 73 percent gerneral func end
the balance with federal funds.

[y

Z. Committee Iscues

Committee Action--Subsidized Adoption

SUPPLEMENTAL SECURITY INCOME 1986 1987
Executive $924,835 $088,440
ILFA Current Level 793,005 793,005
Difference $131.820 $195,435

1. The differerce between the executive and LFA expenditure level is
due to estimates in caseload. The ILFA held the fiscal 19f4 SSI caseload
constant through the fiscal 1987 biernium. The executive inflated the
caseload byv 6.73 percent each year from fiscal 1984. Funding for this
program is 100 percent general fund.

2. Committee Issues

Committee Action--Supplemental Security Income




ACING 1686 1087

Executive $4,274,051 $4,293,823
LFA Current Level 4,500,698 4,730,733
Differerce $__226.6€7 __436,910

1. Thke major difference between the executive and LFA expenditure level
is due to the anticipatecd level of federal funds and calculetion of the state
match,

As Currently Reccmmended
Aging fervices Funds

T

Executive LFA Difference Executive LFA
SFY 86 SFY 86 SFY 86 SFY 87 SFY 87 Difference

Federal Funds
$3,649,237 $3,887,732 $ 238,495 $3,649,237 $4,082,118 $432,881

State Funds

State Match 192,400 177,937 (14,463) 200,096 186,834 (13,262)
Information &

Referral 141,39 137,681 (3,713) 147,050 144,565 (2,485)
In-Home

Services 286,000 297,348 11,348 297,440 312,216 14,776
Legacy 5,000 -0- (5,000) -0~ 5,000 5,000

General Fund § 624,79 § 612,966 §$ (11,828) |S 644,586 S 648,615 S 4,029

Total 84,274,031  $4,500,689  $(226,667) | $4,293,823  $4,730,733  $436,910

The federal grant award for federal fiscal year 1985 if $3,841,277. If
this amount is used tc prcject available funds for fiscal 1986 and 1987 the
following adjustments coculd be made.



FY 1986 FY 1987

FEDERAL FUNDS $3,841,277 $3,841,27

ETATE FUNDS

State Match ¢ 189,076 $ 189,076
Information/PReferrsl 137,681 144,565
In-Hcme Service 286,000 297,440
Legacy Leg. 5,000 -0-

Ceneral Fund $ 617 757

=
«4 .459,034

Total

2. Committee Issues

Committee Actiorn--State TFunds

FCSTER CARF 1986 1987
Executive $5,808,484 $6,146,59
I.FA Current Level ( 5,206,675 Q,§64,5ﬁ4>
Difference $__691,809 $__682,082

1. There are three major issues in the fester care budget.

a) With the exception of out-of-state care, the LFA used fiscal 19€4
actual days of service provided. The executive adjusted the fis-
cal 1984 base in meking their projection. Major differences occur
in Care and Professicnal, In-State, and Attention Hoine servwices.



Levs of Care

Care & Prof In-State Attention Home

Frecutive 3,447 22,170 10,915
LFA Current Level 6,256 32,075 . 8,41@

)

c)

Executive

Tifference 2,186 _1,0085 _2.9500

ror out-cf-state care, the LFA reduced the fiscal 1984 base num-
ber of days by 3,650. This reduction was maede under the as-
sumption that at least ten of the children that would otherwise
be placed out-cf-state during the fiscal 1987 biennium could be
placed in-state at the new youth center in Billings. Funding for
these children is already included in the medicaid portion of SRS
budget. The executive used an estirate of the fiscal 1985
cut-of-stete placements and did not include any placements at
the Billing's center.

Because families, insurers, and social security pay & portion of
foster care, the department receives these credits on behalf of
the clients. The LFA used the actual fiscal 1984 amount of cred-
its and include inflatior. cn these amounts for fiscul 1986 and fis-
cal 1987. The executive estimated the fiscal 1985 credit amount
and essentiallv carried this smount forward.

e

83 FY 84 FY 85 FY 86 FY 87

|

$318,774 $355,620 $319,137 $32¢,000 $320,000

LFA Current Level 318,774 355,620 376,957 393,920 413,616

Difference s -0- $ -0- $.57,8

$ 73,920 $ 93,616

2. Committee Issues

Committee Action--Foster Care

PRLEG:SRS 2-3-5
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1.

2.

FOSTER CARE TREATMENT ISSUES

Summary of Out of State Placements

Treatment Budget Issues



SUMMARY OF OUT OF STATE PLACEMENTS

CATEGORY STATE INSTITUTION TREATMENT TOTAL

Sexual Offender 1 4 5
or Victim

Court Order 3 10 13
No SRS Involve-~
ment

Out of State
Proximity to

Parents 2 2
Facilities Border 4 4
Montana

Multiple Handicaps
DD/Physical/ Emotional 2 2

Inappropriate for
State Facilities 2 4 6

No In State 1 5 6
Referral

Runaway 1

=

TOTAL 8 31 39




LFA Executive Updated
1/22/85
Treatment ‘ 9 31
State Institution 10 8
Total 19 39
86 87 86 87
Treatment days 3440 3440 11315 11315
Treatment dollars $226,180 237,497 728,233 758,105
Average Cost per day 65.75 69.04 64.36 65.99%
*average cost per day as of 1/22/85
DAILY RATES
SFY85 SFY&6 SFY 87
4% increase 4% increase
Out of State 61.88 64 .36 66.99
YBGR
Campus Treatment 75.26 78 .27 81.40
Assessment 87.34/100 90.83/104 94747/108.1F
~
Deaconess
Intensive 67.40 70.10 72.90



VISITORS'

REGISTER

Héumn géru)ées S;Lb COMMITTEE

DATE J-5- s

BILL NO.
SPONSOR
NAME (please print) RESIDENCE SUPPORT |OPPOSE
e ' //’ ]

~m Smslie /Ve LA 7 / 5//’)

A
! i

.\l”é”/il?k (l) /Vﬂ_&;,‘y,%/w/z/ é"_—;, )

i

|
s Sl Yo X
T = il X
‘ ,3//‘ f Lb&./u. A‘Yu/«/ iL(iuzjvw ®
7f’ "'Mw </ 7)@/5/« 120 (Q// Y B
[PA 0~ 0 e 9 & e s TS
Nide Moryis Myssowe,
r/é 2 Mvw Mol \
/g;;éééé; 2%5;4529’ /e X

IF YOU CARE TO WRITE COMMENTS,

ASK SECRETARY FOR WITNESS STATEMENT FORM.

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

CS5-33





