MINUTES OF THE MEETING
TAXATION COMMITTEE
MONTANA STATE
HOUSE OF REPRESENTATIVES

March 18, 1985

The forty-third meeting of the Taxation Committee was called
to order in room 312-1 of the state capitol at 8:02 a.m.
by Chairman Gerry Devlin.

ROLL CALL: All members were present with the exception
of Representatives Asay and Harrington. Also present
were Dave Bohyer, Researcher for the Legislative Council,
and Alice Omang, Secretary.

CONSIDERATION OF SENATE JOINT RESOLUTION 24: Senator
Stephens, District 8, stated that this resolution deals
with tax indexing and it basically reaffirms what the
legislature has already done in approving the concept

of tax indexing. He emphasized that this was a good idea
before and it is a good idea now.

PROPONENTS:  Keith Anderson, President of the Montana Tax-
payers' Association, quoted from a report entitled, "The
Inflation Tax" and noted that tax indexing eliminated the
real tax increase caused by inflation and prevents the
government from receiving a windfall. He said that they
wholeheartedly favor this resolution.

There were no further proponents.
OPPONENTS: There were none.
QUESTIONS ON SENATE JOINT RESOLUTION 24: Representative

Williams asked Senator Stephens if he felt that the people
always make the best judgment on initiatives.

Senator Stephens responded that he would guess that they
always do not and that would also parallel the work that
the legislature does.

Representative Williams asked if they have to do something
to balance the budget, would he (Senator Stephens) favor
a surcharge.

Senator Stephens replied that he would not, but he would
give serious consideration to any of the proposals.
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Representative Ream commented that he recently read where
in Minnesota they experienced a phenomena of over-indexing.

Mr. Anderson responded that he supposed this could happen
if they proposed an improper formula. He explained that
Minnesota is studying their whole tax structure and they
also have an extremely high income tax.

Chairman Devlin asked if there was any discussion at all
about overriding the governor's veto when there were only
fourteen votes in the two houses against this.

Senator Stephens answered that he thought it was vetoed
after the legislature had gone home.

There were no further questions, Senator Stephens closed
and the hearing on SJR 24 was closed.

CONSIDERATION OF SENATE BILL 261: Senator Lynch, District
34, stated that in 1979 a law was passed, after all property
was reclassified and in some cases golf course taxes were
tripled, to tax them at one-half of class 4. He said that
this bill addresses: the seven or eight golf courses that

are still being taxed twice as much as "the country club
golfers".

PROPONENTS: Roger Tippy, representing the Committee for
Favorable Golf Course Taxation, gave testimony in support
of this bill. See Exhibit 1. He also submitted some com-
ments made by some commissioners. See Exhibit 2 and 3.

Elmer Link, manager of Pryor Creek Golf Course in Billings,
indicated that they lost $66,000.00 in their operation
last year and this year they hope to break even and they
just want to be taxed equal to other golf courses.

Dennis Flick, manager of the Lake Hills Golf Course in
Billings, said that for a private golf course, a subdi-
vision must accompany it for it to be a feasible economic
project and they urged passage of this bill.

There were no further proponents.

OPPONENTS: There were none.
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QUESTIONS ON SENATE BILL 261: ' Chairman Devlin asked if
the $24,000.00 for taxes was just for the golf course it-
self or did it include the club house also.

Mr. Link replied that this was the golf course itself
and the club house was about $195,000.00 for the building.

Representative Williams asked what the total property tax
is for the Lake Hills Golf Ccurse.

Mr. Flick answered that the total property tax including
the real estate subdivision is in excess of $50,000.00
annually - the tax on the golf course itself is right

at $25,000.00 and the other $25,000.00 is on undeveloped
property at this time.

Chairman Devlin noted on the fiscal note that it says
that local government will lose about $31,000.00 under
this proposal and there already is $49,000.00 from just
two golf courses.

Senator Lynch explained that they are not going to get any
relief on the club house - this only affects the land -
so the total taxes are not going to be cut in half.

There were no further questions.

Senator Lynch indicated that this bill would bring all
the golf courses paying the same except for the municipals,
which are not on the tax rolls.

The hearing on this bill was closed.

CONSIDERATION OF SENATE BILL 379: Senator Weeding, Dis-
trict 14, stated that this bill proposes to permit the

coal board to consider highway projects as one of the

things that they will allow under coal board grants. He
testified that in Treasure County there is a serious problem
because there is a tremendous amount of traffic on their
roads because of the mines that are south of them.

PROPONENTS: Gary Wicks, Director of Highways, indicated
that they originally had about $60 million worth of road
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work that was to be done in these three counties that

were impacted by coal development but they ended up with
only about $15 million and the federal funds never de-
veloped. He indicated that it would probably take another
twenty years before there was enough money to complete this
road in Treasure County.

There were no further proponents.

OPPONENTS: There were none.

QUESTIONS ON SENATE BILL 379: Representative Gilbert asked
which three counties were they referring to.

Mr. Wicks replied Treasure, Rosebud and Big Horn. He ex-
plained that this bill would make it available for any
county, but the original bill just made it availabe for
those three counties.

Representative Gilbert asked if his county would qualify
under this bill.

Senator Weeding answered that on page 2, line 10, it reads,
"if the deficiency is the direct result of increased traffic
accompanying the development of coal resources".

Representative Harp indicated that they were not fully
utilizing 8 3/4% impact money for projects and he asked
if this money was just setting there.

Terry Johnson from the Governor's office, replied that
essentially what has happened since the beginning of the
development of the local impact account is that about $6
million is all that has ever reverted back to the educa-
tion trust account so those funds that are going into the
local impact account now are pretty much being utilized
almost to a 100% capacity,

There were no further questions.

Senator Weeding said that money would not be taken out
of the education trust account, but it would permit
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money to be taken out at the coal board's discretion.
He suggested that on page 3, line 5, they substitute
"coal board" in place of "department of commerce".

The hearing on this bill was closed.

EXECUTIVE SESSION:

DISPOSITION OF SENATE JOINT RESOLUTION 24: Representa-
tive Harp moved that this bill BE CONCURRED IN. The
motion carried unanimously.

DISPOSITION OF SENATE BILL 26l: Representative Zabrocki
moved that this bill BE CONCURRED IN. The motion car-
ried unanimously.

CONSIDERATION OF SENATE BILL 288: Senator Eck, District

40, Bozeman, said this bill was requested by the Depart-
ment of Revenue and that a number of years ago, an incen-
tive was offered allowing 10% below the market value for
Alpha Industries here in Helena. She informed the commit-
tee that there has been a supreme court decision whereby

an incentive that was offered to a similar bottling industry
in Hawail was stricken down. She indicated that they

have come up with a concept that they feel will work in

this bill.

PROPONENTS: Tim Clavin, Secretary-Treasurer of Alpha
Industries, testified that the discount is absolutely
vital to the welfare of their company and it does not
cost the state anything.

Mike Garrity, representing the Department of Revenue,

said that in the case of the Hawaiian statute, it provided
a complete exemption from excise tax for products that
were distilled from Hawaiian fruits and plants and this
discriminated and was in violation of commerce laws.

He suggested some amendments to this bill. See Exhibit

4.

There were no further proponents.

OPPONENTS: Don Garrity, representing the Distilled Spirits
Council of the United States, distributed copies of the
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Supreme Court decision. See Exhibit 5. He stated that
this would discriminate against out-of-state products

and while the amendment is general in nature, it is speci-
fic in effect. He suggested that the committee strip this
bill of the amendments passed by the Senate and pass it

in its original form.

There were no further opponents.
QUESTIONS ON SENATE BILL 288: Representative Harp asked

Senator Eck if she could go along with stripping the amend-
ments off this.

Senator Eck replied that the testimony from Mr. Clavin did
indicate that that business would be in jeopardy and it
would be her preference that they have some incentive.

Representative Williams asked Mike. Garrity if he thought
they would still have a possibility of ending up in court
with the way it is amended now.

Mr. Garrity replied that in his opinion, it would appear

to him that they have a constitutionally sound classifica-
tion in the amendments as this could be applied indiscrimate-
ly on a nationwide basis to all industries that have that
volume. He continued that they would also look at the
purpose, intent and the effect of the legislation to see

if it was to discriminate in favor of a local industry and

if it can be determined that that was not the purpose and
intent, then this should be constitutionally sound.

Representative Patterson asked about the fiscal note and
Mike Garrity replied that the fiscal note was prepared

with the repealer in it and there has not been an amended
fiscal note yet. He calculated that with the amendments
from the Senate taxation committee, the general fund would
lose $23,000.00, the cities and counties would lose $26,000.00
and the Department of Institutions approximately $49,000.00.
He advised that on the amendments that he proposed this
would allievate that loss to some extent so he thought
there would be no general fund loss, but there would still
be some loss to the cities and counties and the Department
of Institutions.
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Representative Patterson asked some questions concerning
raising the drinking age in the state and there being
a decline in sales.

Representative Gilbert asked Mr. Clavin about transpor-
tation costs on his product.

Mr. Clavin replied that they do have transportation costs
and Mr. Garrity (Don) represents multi-national corporations
with billions of dollars and they do have untold amounts

of money to spend and Alpha Industries does not have any
unfair advantage in any sense of the word and they cannot
buy in volume.

Chairman Devlin asked if there was anything to stop another
group coming in and being competitive in this state.

Mr. Garrity replied that it is open for anyone to come
into Montana.

There were no further questions.

Senator Eck said that their primary need was to keep the
state from any constitutional problem which could have
serious effects on the department's income.

The hearing on this bill was closed.

EXECUTIVE SESSION:

DISPOSITION OF SENATE BILL 379: Representative Williams
moved that this bill BE CONCURRED IN. Representative Wil-
liams moved to amend the bill on page 3, line 5, by striking
"department of commerce" and insert "coal board". There

was some discussion and Representative Williams withdrew

his motion to amend. The motion "TO BE CONCURRED IN"

passed unanimously.

DISPOSITION OF SENATE BILL 47: Representative Patterson
moved that this bill BE NOI CONCURRED IN. '

Representative Ream and Representative Sands indicated
that they would like to get more clarification on this.
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Representative Sands made a substitute motion that this
bill be TABLED. The motion carried unanimously.

DISPOSITION OF HOUSE BILL 869: Representative Keenan
moved that this bill DO PASS. Representative Keenan moved

to amend on page 2, line 9 by changing $8,000.00 to $10,000.

and $10,000.00 to $12,000.00. The motion carried unani-
mously.

Representative Keenan moved to amend the effective date
to March 1, 1986.

Mr. Bohyer explained that the people that want this tax
reduction have to make an application by March 1, and.
therefore, those people couldn't get it for this year. He
indicated that the department recommended that for this
one year only, they would be able to make that application
forty days after the effective date of the act.

Representative Keenan moved to amend it to conform to this.
Representative Williams suggested that they forget it as
the time is already past and the impact is not too great
anyway. Representative Keenan withdrew her motion.

Representative Williams moved to amend on page 4, line 7
by striking "1984" and inserting "1985". The motion car-
ried unanimously.

Representative Keenan moved that this bill DO PASS AS
AMENDED. The motion carried unanimously.

ADJOURNMENT: There being no further business, the meeting
was adjourned at 10:12 a.m.

. ¢
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GERRY ?VLIN , Chairman

-

Alice Omang, Sﬁgretary



DAILY ROLL CALL

HOUSE TAXATION COMMITTEE
49th LEGISLATIVE SESSION -- 1985
Date March 18, 1985
B | “presenr | ABSENT | EXCUSED |

DEVLIN, GERRY, Chrm. X

WILLIAMS, MEL, V. Chrm. X

ABRAMS, HUGH X

ASAY, TOM X
COHEN, BEN X

ELLISON, ORVAL X

GILBERT, BOB X

HANSON, MARIAN X

HARRINGTON, DAN X
HARP, JOHN X

IVERSON, DENNIS X

KEENAN, NANCY X

KOEHNKE, FRANCIS X

PATTERSON, JOHN X

RANEY, BOB X

REAM, BOB X

SANDS, JACK X

SCHYE, TED X

SWITZER, DEAN X

ZABROCKI, CARL X
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U 3 - - T - F S 19.83..
MR.SPEARERI e
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having had under consfderation .................................... S -4 RV Bill No...373......
thirc reading copy (__f:lues )
color

AN ACT ALLCHWING THE COAL DCARD TO HAKE CRANTS FOR CRRTAIN XCHWAY

COBZSTRUCTION, REPAIR, AuD AAINTENANCE;

Respectfully report as follows: That........ccceverennans AT B s Bill No.37%2..........

DE COHURRED IN

BTV T T2 s OF PR G

STATE PUB. CO.
Helena, Mont.,

COMMITTEE SECRETARY
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third reading copy (__1xlue )
color

At ACT TO ELIMIUATE TUE USE AND OWMERSHIP RESTRICTION FOR
GOLF COURSES T0 BE TAXED AT OXE-PALF TUHE RATE OF OTHRER CLASS
FOQUR PROPERTY:
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Respectfully report as follows: That..........ccoeeeeee }“3 ................................................................................. Bill Nozgl .......
B2 CONCURRED Id
200PARS
STATE PUB. CO. GLRRY DEVLI, Chairman.

Helena, Mont.

COMMITTEE SFCRETARY
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color
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OF PHE STATL OF AMCUTANA PLUULCIHG TUE COMTINUED SUPPORT OF 7HD

LEGISLATURE FOR IJCOME TAX I4DEXING.

Respectfully report as follows: That SENATEY JOINT RISOLUTION Bill No 24

3E_CONCURRED IN
DERAEEX

STATE PUB. CO. GCREY DEVLIH, Chairman.

Helena, Mont,
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HiVe, your committee on .......cccoeveveevevevereeennns

having had under consideration ...........c.coeovnirueees

first reading copy (

LHOUSE Bill No... 363

white )

AN ACT REVISING THE INCOME SCHEDULE O HRICH PROPERTY TAX REDUCTICHNS
ARE BASED FOR WIDOWS AND WIDOWERS AT LEAST 62 YEARS CF AGE, WIDOWS
ARD WIDOWERS WITH DEPEHDENT CHILDREN, AMD RECQIPIENTS CF RETIREMERT

OR LISABILITY BENEFITS;

Respectfully report as follows: That

S amended as follows:

1. Titla, line B,
Pollowing: “AHENDIRG®
Gtrikes TORCTIONY
Ingerty “SECTIONG®

LN Titls, lise 4.
Following: ®I1S-6+333"
Taasrt: “AND 15-5-142%
3. Bama I, line 9,
Following: “shon”
Sorikss  "5E,000%
Tasares  *Rl4.ungH
Poliowiag: "og*
Shrimar F510,0040%
Tpwept:  T212,3007

STATE PUB. CO,
Helena, Mont.,

Chairman,.
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BB 69 Harxehnl8, 19.
3. Paga 3.
Pollowing: line 24
Insart: "Szovion . Swotion 1%~6-142, "X, iz asendad £o read:
715-$~143, Class twelve property -— description --
taxabla parcaentagae, {1 Clasas twelve property incluwilss:

{a) a trailor or mobile home gzed 23 o residence sioept
whany

{1} held by a distributor or dasler of trallsrs or moblle
hoenes as his 3t$ Yk in tradey or

{ii} specifically iaciudad ia another clasxg

(hY the first €35,000 or lass of the merket value of &
trai!vr 2r mobile home usad as a residence and ast&a"?
oocupiaed for st leest i“ moaths & yeoar 2s the pri=mary
rosidential dwslling of

{iY a widow or widowsy 62 vears of ags or oslder who
mualifizs under Lhe income limitations of (111} of this
subssctions

{141 2 widow orv widower of any agqa with depeondant ohildrsn
wie gualifiez under the lacome limltaticzas of {(L41) of this

anls Zgoviong of

{iii } a4 racipiewnt or raciplents of reticsnent or
digability bongfivs whens total inoome from all sources

noeluding stlorwize tax-ureppy incoma of 2ll types I ant
more than £8,868 210,009 Zor & single porson or $3979480
$12,090 for 4 married coupla.

?2, Tlass twalve property Lz raxed as follows:

{a} Property doseribasd ia subsactina (1} {ad that is aop of
the mvpa descridbed {n subsection (130} is cawad ar 2,.55% of
its market value,

{b) Properiy described in subsecuisn (1) {b} is tared st
F.558 ofF 1t3 parket valus suliislicd by 2 porceantage {igurs
mased o incoma and davornisnesd from the zabls established in

supsection {211k} af 15-6-134.% v

hhuﬂﬁb@ r: subsoegusnt aCLiOons
<. Paga 4, lina 7.
Strika: "1384%
Ingssrry "138%¢
ANlD AS ANMERDED,
5O _PASS \

Sy

;

"""""" Chairman.

STATE PUB. CO.
Helena, Mont,

CEPRY DEVLIN,
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Golf Courses
Are Not Taxed Equailly

Under present Montana faw, the taxable value of most
golf courses is 4.275% of their appraised value. A few
golf courses are taxable at twice this level, or 8.55% of

appraised value,

Treated Differently for No
Clear Reason

The handful of golf courses -- seven or eight -- paying
the higher rate of property tax do so because they were
built after 1979 or because their ownership is some busi-
ness form other than a nonprofit corporation. The great
majority of golf courses, being in existence prior to 1979
and set up as nonprofit corporations, qualify for the lower
rate. There is no rationale in the law for drawing these dis-

tinctions,

Tax Equily Would
Not Cost Much

SB261 has a fiscal note indicating minor fiscal impact to
the state from having the taxable valuation of the seven or
eight existing golf courses now paying the higher rate. No
unit of local government would be significantly impacted

either,

Passage of SB261
Averts Legal Challenge

The lack of a rational basis for taxing golf courses two dif-
ferent ways leaves the classification open to a lawsuit charg-
ing it violates equal protection guaranteed in the Montana
and U.S. Constitution. Enactment of SB261 would put all
golf courses on the same footing again.

Courses Affected by SB261
Need Relief

The seven or eight golf courses subject to the higher prop-
erty tax rate have on the average operated at or below break-
even levels recently. The relief which SB261 would bring
would dilute the red ink for some of them.

Please Cormmeny Hece | .
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COMMITTEE FOR FAIR GOLF COURSE TAXATION
Pryor Creek Golf Club, Huntley—Highlands Golf Club, Missoula
Black Butte Country Club, Havre—Lake Hills Golf Club, Billings—
Eagle Bend Golf Club, Bigfork—Briarwood Country Club, Billings—
Meadow Lake Country Club, Columbia Falls

Roger Tippy, Lobbyist
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49th Legislature

AMENDMENTS TO THIRD READING COPY SENATE BILL NO. 288

BY REQUFST OF

1. Page 2, line 1l4.
Following: "than"
Strike: '"250,000"
Insert: '"200,000"

2. Page 2, line 17.
Following: " (b)"
Strike: "12%"
Insert: '"13.8"

3. Page 2, line 20.
Following '"more"
Strike: '"that 250,000 "
Insert: '"than 200,000"

4, Page 3, Line 13.
Following: '"than"
Strike: '"250,000"
Insert: '200,000"

5. Page 3, line 16,
Following: "(b)"
Strike: "7.5%"
Insert: "8.6%"

6. Page 3, line 19.
Following: "than"
Strike: '1250,000"
Insert: "200,000"

THE DEPARTMENT OF RFVNEUE

Exvhibs, 7 v
SB X &
3/ 5/55
Mitre Garr

SB 0288/02
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Supreme Court
Opinions

June 26, 1984 .
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THE BUREAU OF NATIONAL AFFAIRS, INC., WASHINGTON, D.C. .

Volume 52, No. 50

OPINIONS ANNOUNCED JUNE 29, 1984

The Supreme Court decided:

CONSTITUTIONAL LAW—Freedom of Speech

National Park Service regulations prohibiting “camp-
ing.” defined to include cvernight sleeping and cooking, in
certain Washington, D.C., parks do not, as applied to
demonsirators who seek to sleep in such parks to call
attention to plight of homeless persons, violate First
Amendment. (Clark v. Community for Creative Non-Vio-
lence, No. 82-1998) ............. R Page 4986

CRIMINAL LAW AND PROCEDURE—Double
Jeopardy

Crimina! defendant who, after his trial ended in mistrial
caused by hung jury, claimed that evidence was legally
insufficient to establish guilt and that retrial would violate
Double Jeopardy Clause, has raised colorable double jecp-
ardy claim that is appealable under 28 USC 129! even
though censideration of that claim would require appellate
court to canvass sufficiency of evidence at first trial;
mistrial that results from jury's failure to reach verdict
does not terminate original jeopardy to which defendant
was subjected, and thus retrial is not barred by Double
Jeopardy Clause. (Richardson v. U.S., No. 82-2113)

.............. Page 4993

TAXATION—State Taxes

Liquor wholesalers have standing to challenge, as dis-
criminatory, Hawaii tax on sales of liquor at wholesale
even though wholesalers may pass burden of tax onto
customers, sales tax exemption for locally produced fruit
wine and brandy distilled from indigenous Hawaiian shrub
violates Commerce Clause because it has both purpose and
effect of discriminating in favor of local products; exemp-
tion from tax, which was not desigred to promote temper-
ance or tc carry out any other purpose served by Twenty-
First Amendment but to promote local industry, is not
saved by that amendment. (Bacchus Imports, Ltd. v. Dias,
No. 82-1565) o Page 4979

NOTICE  These cpinions are subject to forma! revision before publication
in the preliminary print of be United States Reporis Rzadess ars requssied
to notify the Reporter of Decisicns, Supreme Court of the United Suates,
Washington, D C. 20543, of any typographical or other formal errors, in
order that corrections may be made before the preliminary print gaes to
press.

Full Text of Opinions

No. 82-1565

BACCHUS IMPORTS, LTD. et AL. v HERBERT H.

DIAS, DIRECTOR OF TAXATION OF THE
STATE OF HAWAII

ON APPEAL FROM THE SUPREME COURT OF HAWAII
Syllabus
No. 82-1365. Argued January 11, 1984—Decided June 29, 1984

Hawail imposes a 20% excize tax on sales of liquor at wholesale. But to

encourage the development of the Hawailan liquor industry, ckclehao, a
brandy distilied from the root of an indigenous shrub of Hawail, and fruit
wine marufactured in the State are exempted from the tax. Appeliant
liquor wholesalers, who sell to retallers at the whalesale price pius the
tax, brought an action in the Hawail Tax Appeal Court seeking a refund
of taxes paid under protest and alieging that the tax is unconstitutional
because it violates, inter alia, the Commerce Clause. The court re-
Jjected this constitutional laim, and the Hawal Supreme Court afrmed,
holding <hat the ‘ax did not illegally discriminate against interstate com-
merce because the incidence of the tax is or the whalesalers and the ulti-
mate burdern is borne by consumers in Hawail.

Held:

1. Appellants have standing to challenge the tax in this Court. Al-
though they may pass the *ax on to their customers, they a~= Jable for it
and must return it to the State whether or not their customers pay their
bills. Mcrecver, even if the tax is passed on, it increases the price as
commpared to the exempted beverages, and appellants are entitled to Liti-
gate whether the tax has had an adverse competitive impact on their
business.

2. The tax exemption for okolehac and fruit wine viclates *he Com-
merce Clause, because it has both the purpose and eFect of discriminat-
ing in favor of local products.

(a) Neither the fact that sa'es of the exempted beverages constitute
only a small part of the total liguor sates in Hawall nor the fact that the
exempted beverages do not present a “competitive threat” to other l-
quors is dispositive of the questicn whether competition exdsts between
the exempt beverages and foreignh beverages but anly goes to the extent
of sach competition. On the facts, it sannot be said that no competition
exists.

(b) Aslong as there is scme competition between the exermpt bever-
ages and nonexampt products from outside the State, there is a discrimi-
natory effeet. The Commerce Clause limits the manner in which s State
may 'egitimately compete for interstate trade, for in the process of com-
petition no State may discriminstorily tax products manufactured in any
other State. Here, it cannot properly be concluded that there was no
improper discrimination against interstate commerce merely because the
burden of the tax was borne by sonsumers in Hawal. Nor does the pro-
priety of economic protectionism hinge upon charscterizng the industry
in question as “thriving” or “struggling.” And it is irrelevant to the
Commerce Clause inguiry that the legislature’s motvation was the de-
sire to aid the makers of the localy produced beveruges rather than to
harm aut-of-state producers.

NOTE Where it is deemed desizable, a syllabus (hewdnote) will be
released * * * at the time the opinion is issued. The syllabus constitutes no
part of the opinion of the Court but has been prepzrad by the Renorter of
Decisions for the canvenience of the reader. See L'vred States v Detroit
Lumber Co., 200 LS 321,337
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3. The tax exemption is not saved by the Twenty-Srst Amendment.
The exemption violates a central tenet of the Comrmerce Clause but is
not supported by any clear concern of that Amendment ir combating the
evils of an unrestricted raffic in liquor. The centra! purpose of the
Amendment was not to empower States to favor local liquor industry by
erecting barriers to competition.

4. This Court will not address the issues of whether, despite the un-
constitutionality of the tax, appellants are entitled to tax refunds be-
cause the economic burden of the tax was passed on to their customers.
These issues were not addressed by the state courts, federa! constitu-
Hora! issues may be intertwined with issues of state law, and reaclution
of the issues may necessitate more of a record than so far has been made.

65 Haw. , 656 P. 2d 724, reversed and remanded.

WHITE, J., delivered the cpirion of the Court, in which BUrGER, C. J.,
and MaRsHALL, BLACEMUN, and PowELL, JJ ., joined. STEVENS, J., filed
& dissenting opinion, in which REANQUIST and O'CONNOR, JJ., joined.
BRENNAN, J., took no part in the consideration or decision of the case.

JUSTICE WHITE delivered the opinion of the Court.

Appellants challenge the constitutionality of the Hawaii
Liguor Tax, which is a 20% excise tax imposed on sales of lig-
uer at wholesale. Specifically at issue are exemptions from
the tax for certain locally produced alcoholic beverages. The
Supreme Court of Hawali upheld the tax against challenges
based upon the Egual Protection Clause, the Import-Export

lause, and the Commerce Clause. [In re Bacchus Imports,
Ltd., 65 Hawaii , 656 P. 2d 724 (1982). We noted proba-
ble jurisdiction, — U. S. (1983), and now reverse.

1

The Hawail Liquor Tax was originally enacted in 1939 to
defray the costs of police and other governmental services
that the Hawaii legislature concluded had been increased due
to the consumption of liquor. At its inception the statute
coritained no exermptions. However, because the legislature
sought to encourage development of the Hawaliar liquor in-
dustry, it enacted an exemption for okolehao from May 17,
1971, until June 20, 1981, and an exemption for fruit wine
from May 17, 1976, until June 30, 1981.! Haw. Rev. Stat.
§244-4(6), (7). Okolehao is a brandy distiled from the root
of the i plant, an indigenous shrub of Hawaid. [n re Zuac-
chus Imports, Ltd., supra, at , n. 7,656 P. 2d, at 727,
n. 7. The only fruit wine manufactured in Hawall during the
relevant time was pineapple wine. /Id., at , n. 8, 656 P,
2d, at 727, n. 8. Locally produced sake and fruit liqueurs
are not exempted from the tax.

Appellants—Bacchus Imports, Ltd., and Eagle Distribu-
tors, Inc.—are liquor wholesalers who sell to licensed retail-
ers.! They sell the liquor at their wholesale price plus the
20% excise tax imposed by §244-4, plus a one-half percent
tax imposed by Hawaii Rev. Stat. §237-13. Pursuant to Ha-
waii Rev. Stat. §40-35, which authorizes a taxpayer to pay
taxes under protest and to commence an action in the Tax
Appeal Court for the recovery of disputed sums, the whole-
salers initiated protest proceedings and sought refunds of all

"An exemption for okalehao that had been enacted in 1960 expired in
1963, 1960 Haw. Sess. Laws, ¢. 26, § 1. During the pendeacy of this liti-
gation, the Hawall legislature enacted a sim!lar exemption for rum manu-
factured in the State for the period May 17, 1981, to June 30, 1986.

'Two other taxpayers—Foremos:-McKesson, Inc., and Paradise Bev-
erages, Inc.—were appellants in the consclidated suit in the Hawali Su-
preme Court.  They did net appeal to this Court and thus are appelees
here pursuant to our Rule 10.4. For the sake of clarity, both appellants
and srpellee whelesalers will be referred to collectively as “whelesalers.”

taxes paid.® Their complaint alleged that the Hawaii liguor
tax was unconstitutiona! because it violates both the Import-
Export Clause* and the Commerce Clause® of the United
States Constitution. The wholesalers sought a refund of ap-
proximately $45 million, representing all of the liquor tax
paid by them for the years in question.

The Tax Appeal Court rejected both constitutional claims.
On appeal, the Supreme Court of Hawall affirmed the deci-
sicr: of the Tax Appeal Court and rejected an equa! protection
challenge as well. [t held that the exemption was rationally
related to the State's legitimate interest in promoting domes-
tic industry and therefore did not violate the Equa! Protec-
tion Clause. 65 Hawaii, at ——, 656 P. 2d, at 730. It fur-
ther held that there was no violation of the Import-Export
Clause because the tax was imposed on al! local sales and uses
of liquor, -whether the liquor was produced abroad, in sister
states, or in Hawaii itself. Jd., at ——, 656 P. 24, at
732-733. Moreover, it found nc evidence that the tax was
applied selectively to discourage imports in a manner incon-
sistent with federal foreign policy or that it had any sub-
stantial indirect effect on the demand for imported liguor.
Id., 856 P. 2d, at 732-733. Turning to the Commerce Clause
chal’enge, the Hawaii court heid that the tax did not illegally
diseriminate against interstate commerce because “incidence
of the . . . tax is on wholesalers of liquor in Hawaii and the
ultimate burden is borne by consumers in Hawail.” Id., at
——, 63€ P. 2d, at 734. 1

The State presents a claim not made below that the whole-
salers have no standing to challenge the tax because they
have shown no economic injury from the claimed discrimina-
tory tax. The wholesalers are, however, liable for the tax.
Although they may pass it on to their customers, and attempt
to do 20, they must return the *ax to the State whether or not
their customers pay their bills. Furthermore, even if the
tax is completely and successfully passed on, it increases the
price of their products as compared to the exempted bever-
ages, and the wholesalers are surely entitled to litigate
whether the discriminatory tax has had an adverse competi-
tive impact on their business. The wholesalers plainly have
standing to challenge the tax in this Court.”

'Bacchus Imports, Ltd., was the first of the whelesalers to protest the
assessment, It sent a letter dated May 30, 1979, protesting the payment
of raxes for the period December 1977 through May 1979, Appellee Para-
dise Beverages Inc., protested on July 30, 1979, for the pericd June 1977
through July 1979; appelant Eagle Distributors, Inc., protested on August
31,1979, taxes paid from August 1974 through July 1979; and, or. Septem-
ber 6, 1979, appellee Foremost~McKesson, Inc., protested taxes paid Fom
Avgast 1974 through August 1979, In re Bacchus Imports, Lid., 65 Ha-
wal —, —, n. 11, 856 P. 2d 724, 728, n. 11 (1982).

‘Aricle 1, §10, clause 2, of the Constiztor. provides in part;

“No State shall, without the Consent of Congress, lay any Imposts or Du-
tes on Imports or Exports. . . .7

tArticle [, § 8, clause 3, of the Constitution provides in part:

“The Ccengress shal have power . . . [t}o reguiate Commerce with foreign
Natjons, and among the severa! States. .. .”

*Eagle Distributors sought refund of $10,744,047, App 7; Bacchus
sought §73,060 22, App 13; Foremost-McKzsson sought over §26 mitlion,
App. 19; and Paradise sought 3%,716,727.23, Stip. of Facts 26.

“Appellees alse would have us avoid the merits by holding that the ex-
erzptions are severabic and should not invaldate the entire tax. The ar-
gument was not presenied to the Supreme Court of Hawall and that court
did not proceed on any such basis. Furthermore, the chalerged 2xemp-
tions have now expired and “severance” would not relieve the harm in-
ficted during the time the wholesalers' imported products were taxed but
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I

A cardinal rule of Commerce Clause jurisprudence is that
“In)o State, consistent with the Commerce Clause, may im-
pose a tax which discriminates against interstate commerce

. . by providing a direct commercia! advantage to local busi-
ness.'” BRoston Stock Ezchange v. State Taxr Commission,
429 U. S. 318, 329 (1977) (quoting Northwestern States Port-
land Cement Co. v. Minnesota, 358 U. S. 450, 457 (1959).
Despite the fact that the tax exemption here at issue seems
clearly to discriminate on its face against interstate com-
merce by b<.=s*ovr'.m_IS a commercial advantage on okolehao and
pineapple wine, the State argues—and the Hawaii Supreme
Court heid—that there is no improper discrimination.

A

Much of the State's argiment centers on its contention that
okolehao and pineapple wine do not compete with the other
products sold by ‘he wholesalers.® The State relies in part
on statistics showing that for the years in question sales of
okolehao and pineapple wine constituted well under one per-
cent of the total iquor sales in Hawaii.® It also relies on the
statement by the Hawaii Supreme Court that “[w]e believe
we can safely assume these products pose no competitive
threat to other liquors produced elsewhere and consumed in
Hawail,” In re Bacchus Imports, Ltd., 65 Hawali, at ——,

21, 656 P. 24, at 735, n. 21, as well as the cowrt’s comment
that it had “good reason to believe neither okclehao nor pine-
apple wire is produced elsewhere.” Id,, at n. 20, 656 P. 2d,
at 735, n. 20. However, neither the small volume of sales of
exemr.pted Uquor nor the fact that the exempted liguors do not
corstitute a present “competitive threat” to other liquors is
dispesitive of the guestion whether competition exists be-
tween the locally prnduced heversges and foreign bever-
ages; " instead, they go only to the extent of such compe-
tition. It is well settled that “[wle need not know how
urequal the Tax i is before concluding that it unconstitution-
ally discrimirates.” Maryland v. Louisiana, 451 U. S. 725,
760 (1981).

The State’s position that there is no competition is belied
by its purported justification of the exemption in the first
place. The legislature originally exempted the locally pro-
duced beverages in order to foster th loc&’ industries by en-
couraging increased consumption of their product. Surely
one way that the tax exemption might produce that result is
that drinkers of other aleoholic beverages might give up or
consume less of their customary drirks in favor of the ex-
empted products because of the price differential that the
exemption will permit. Similarly, nondrinkers, such as the
maturing voung, might be attracted by the low prices of
okolehao and pineapple wine. On the stipulated facts in this
case, we are unwilling to conclude that no competition exists
between the exempted and the nonexempted liquors.

locally produced products were not.

*The State does not sericusly defend the Hawail Supreme Court’s con-

clusion that because thers was no discrimination between in-state and out-
of-state tarpayers there was no Commerce Clause violation. Our cases
make ~lear that diseriminaticn betweer in-state and out-of-state goods is as
offensive to the Commerce Clause as discrim’nation between in-state and
out-cf-state taxpayers. Compare I. M. Dernell & Som Co. v. City of
Memphis, 208 U, S, 113 (1908}, =ith Mz—yland v. Louisiana, 451 U. S
725 19815,

*The percentage of exempted lLiguor sales steadly incessed fom
.2221% of total liquor sales in 1976 to .7739% in 1981. App. to Brief for
Appelee Dias A-1.

“The Hawail St.pre")e Cour’. s assumption that okclehao a.nd px:'eappne

vine dc not pese “a compertitive Lreat” does not constitute a Snding that
there is no competition whalsoeser between locally prodiced products and
out-of-state products, nor do we understand the State < sc argue.

B

The State contends that a more fexible approach, taking
into account the practical effect and relative burden on com-
merce, must be employed in this case because (1) legitimate
State objectives are credibly advanced, (2) there is no patent
discrimination against interstate trade, and (3) the effect on
interstate commerce is incidental. See Philadelphia v. New
Jersey, 437 U. S. 617, 624 (1978). On the other hand, it
acknowledges that where simple economic protectionism is
effected by state legislation, a stricter rule of invalidity has
been erected. [bid. See also Minnesota v. Clover Leaf
Creamery Co., 449 U. S. 456, 471 (1981); Lewis v. BT Invest-
ment Managers, Inc., 447 U. S. 27, 36-37 (1989).

A finding that state legislation con:tx;.ztes ‘economic pro-
tectionism” may be made on the basis of either discrimina-
tory purpose, see Hunt v. Washington Apple Advertising
Commission, 432 U. S. 333, at 352-53, or discriminatory ef-
fect, see Philadelphia v. New Jersey, supra. See also Min-
nesota v. Clover Leaf Creamery Co., supra, at 471, n. 15.
Examination of the State’s purpose in this case is sufcient to
demonstrate the State's lack of entitlement to a more flexitle
approach permitting inquiry into the balance between xokal
bernefits and the burden on interstate commerce. See Pike
V. Bruce Church, Inc., 397 U. S. 137, 142 (1950). The Ha-
waii Supreme Court described the legisiature’s motivation in
enacting the exemptions as follows:

“The legislature’s reason for exempting ‘ti root
okolehao’ from the ‘aleohol tax’ was to ‘encourage and
promote the establishment of a new industry,” S. L. H.
1960, ¢. 26; Sen. Stand. Comm. Rep. No. 87, in 1950 Sen-
ate Journal, at 224, and the exemption of ‘fruit wine
manufactured in the State from product: grown in the
State’ was interded ‘to help’ in stimulating “he loca! fruit
wine industry.’ S.L.H. 1976, c¢. 39, Sen. Stand.
Comm. Rep. No. 408-76, in 1976 Senate Journal, at
1056." In re Bacchus Imports, Ltd., 65 Hawaii, at ——,
636 P. 2d, at 730.

Thus, we need not guess at the legislature's motivation, for it
is undisputed that the purpose of the exemption was to aid
Hawaiian industry. Likewise, the efect of the etcrrptlon is
clearly discriminatory, in that it applies only to locally pro-
duced beverages, even though it does not apply o all such
products. Conseguently, as long as there is some compe-
tition between the locally produced exempt products and non-
exempt products from outside the State, there is a discrimi-
natory effect.

No one disputes that a State may enact laws pursuant to its
pollLe powers that have the purpose and effect of encour-
aging domestic industry. However, the Commerce Clause
stards as a limitation on the means by which a Sta‘e can con-
stitutionally seek to achieve that geal. One of the funda-
mental purpeses of the Clause “was to insure ... against
discrimirating State legislation.” Welton v. Missouri, 91
U. S. 275, 280 (1876). In Welton, the Court siruck dowm a
Missouri statute that “diserimin "ed] in favor of goods,
wares, and merchandize which are the growth, product, or
marufacture of the State, and against those which are the
growth, product, or manufacture of other states or countries.
.. 1d., at 277, Similarly, in Walling v. Mickigan, 116
U. S 446, 455 (1886), the Court struck down a law imposing a
tax on the sale of alcoholic beverages produced outside the
State, declaring

“A discriminating tax imposed by a State upe ratin ng to
the disadv antage of the products of other States when
introduced into the first menticned State, is, in efect, a
reguiation in resiraint of commerce among the States
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and as such is a usurpation of the power conferred by the
Constitution upon the Congress of the United States.”

See also I. M. Darnell & Son Co. v. Memphis, 208 U. S. 113
(1908).

More recently, in Boston Stock Erchange v. State Tax
Commission, 429 U. S. 318 (1977), the Court struck down a
New York law that imposed a higher tax on transfers of stock
occurring outside the State than on transfers involving a sale
within the State. We observed that competition among the
States for a share of interstate commerce is a central element
of our free-trade policy but held that a State may not tax in-
terstate transactions in order to favor local businesses over
out-of-state businesses. Thus, the Commerce Clause limits
the manner in which States may legitimately compete for in-
terstate trade, for “in the process of competition no State
may discriminatorily tax the products manufactured or the
business operations performed in any other State.” 429
U. S, at 337. It is therefore apparent that the Hawaii Su-
preme Court erred in concluding that there was no improper
discrimination against interstate commerce merely because
the burden of the tax was borne by ccrsumers in Hawalli.

The State attempts to put aside this Court's cases that
have invalidated discriminatory State statutes enacted for
protectionist purposes. See Minnesota v. Clover Leaf
Creamery Co., 449 U. S. 436, 471 (1981); Lewis v. BT Invest-
ment Managers, Inc., 447 U. 8. 27, 36-37 (1980). The State
would distinguish these cases because they all involved at-
tempts “to enhance thriving and substantia! business enter-
prises at the expense of any foreign competitors.” Brief for
Appellee Dias 30, Hawaii's attempt, on the other hand, was
“to subsidize nonexistent {pineapple wine) and finarncially
troubled (okolehao) liguor industries peculiar to Hawaii.”
Id., at 33. However, we perceive no principie of Commerce
Clause jurisprudence supporting a distinction between thriv-
ing and struggling enterprises under these circumstarces,
and the State cites no authority for its proposed distinction.
In either event, the legisiation constitutes “economic protec-
tionism” in every sense of the phrase. It has long been the
law that States may not “build up {their] domestic commerce
by means of unequal and oppressive burdens upon the indus-
try and busiress of other States.” Guy v. Baltimore, 100
U. S. 434, 443 (18%0). Were it otherwise, “the trade and
business of the country [would be] at the mercy of local regu-
lations, having for their object to secure exclusive benefits to
the citizens and products of particular States.” [Id., at $42.
It was to prohibit such a “multiplication of preferential trade
areas” that the Commerce Clause was adopted. Dean Milk
Co. v. Madison, 340 U. S. 349, 356 (1951). Consequently,
the propriety of economic protectionism may not be alowed
to hinge upon the State’s—or this Court’s—characterization
of the industry as either “thriving” or “struggiing.”

We also find unpersiasive the State's contention that there
was no discriminatory intent on the part of the legislature be-
cause “the exempticns in question were not enacted to dis-
criminate against foreign products, but rather, to promote a
local industry.” Brief for Appellee Dias 40. If we were to
accept that justification, we would have little occasion ever to
find a statute unconstitutionally diseriminatory. Virtually
every discriminatory statute allocates benefits or burdens
unequally; each can be viewed as corferring a berefit on one
party ard a detriment on the other, in either an absolute or
relative sense. The determination of corstitutionality does
not depend upor. whether one focuses upon the berefited or
the burdered party. A discrimination claim, by its nature,
requires a comzarison of the two classifications, and it could
always be said that there was no intent to impose a burder. on

one party, but rather the intent was to confer a benefit on the
other. Consequently, it is irrelevant to the Commerce
Clause inquiry that the motivation of the legislature was the
desire to aid the makers of the locally produced beverage
rather than to harm out-of-state producers.

We therefore conclude that the Hawail Liquor Tax exemp-
tion for okolehao and pineapple wine violated the Commerce
Clause because jt had both the purpose and effect of discrimi-
nating in favor of local products.”

v

The State argues in this Court that even if the tax exemp-
tion violates ordinary Commerce Clause principles, it is
saved by the Twenty-first Amendment to the Constitution.?
Section 2 of that Amendment provides: “The transportation
or importation into any State, Territory, or possession of the
United States for delivery or use therein of intoxicating li-
quors, in violation of the laws thereof, is hereby prohibited.”

Despite broad larguage in some of the opinions of this
Court written shortly after enactment of the Amendment,®
more recently we have recognized the obscurity of the legis-
lative history of §2. See California Retail Liquor Dealers
Assn. v. Midecal Aluminum, Inc., 445 U. 8. 97, 107 n. 10
(1980). No clear consensus concerning the meaning of the
provision is apparent. Indeed, Senator Blaine, the Sernate
sporsor of the Amendment resolution, appears to have es-
poused varying interpretaticns. Inreporting the view of the
Senate Judiciary Committee, he said that the purpose of §2
was ‘“to restore to the States . . . absolute control cver inter-
state commerce affecting intoxicating liquers....” 76
Cong. Rec. 4143 (1933). On the other hand, he also ex-
pressed a narrower view: “So to assure the so-called dry
States against the importation of intoxicating liquor into
those States, it is proposed to write permanently into the
Constitutior a prohibition along that line.” Id., at 4141,

It is by now clear that the Amendment did not entirely re-
move state regulation of alecholic beverages from the ambit
of the Commerce Clause. For example, in HosteRer v. Idle-
wild Bon Voyege Liguor Corp., 377 U. S. 324, 331-332
(1964), the Court stated:

“Todraw aconclusion. . . that the Twenty-first Amend-
ment has somehow operated to ‘repeal’ the Commerce
Clause wherever regulation of intoxicating liquors is con-
cerned would, however, be an absurd cversimplification.”

We also there observed that “[bloth the Twenty-first Amend-
ment and the Commerce Clause are part of the same Con-

# Because of our dispesition of the Caommerce Clause issue, we need
not address the wheolesalers’ arguments based apor the Equal Pretection
Clazse and the Impor:-Exper Clause.

¥ We note that the State expressly disclaimed any reliance upon the
Twenty-frst Amendment in the court beiow and did not cite it in its Motion
to Dismiss or AZrm.  Apparently it was not until it prerared its brief an
the merits in this Court that it became “clear” to the State that the Amend-
ment saves the challenged tax. See Brief for Appellee Freitas 36.

“ For example, in State Board of Equalization v. Young's Market Co.,
299 U. S. 59, 62 (1936), the Cours stated:

“The plaintiffs ask us to limit thic broad command. They request us to
construe the Amendment as saying, in effect: The State may prohibit the
importation of intcxicating iquors provided it prohibits the manufacture
and sale within its borders; but if it permits such manufacture and sale, it
must ‘et imported tiquors compete with the domestic on equal terms. To
say that, would involve not a construction of the Amendment, but a rewrit-
ing of it.”

The Court went on to observe, however, that a high Ucense fee for impor-
tation may “serve as an aid in pelicing the liquor traffic.” Id., at 63.

See also Mahoney v. Joseph Triner Corp, 304 U. 8. 401, 403 :193%
{(“since *he adoption of the Twenty-first Amendment, the equal protection
clause is not applicable o impored intoxicating lquer”). Cf. Craig v.
Boren, 429 U. S. 190 (1976)
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stitution [and] each must be considered in light of the other
and in the context of the {ssues and interests at stake in any
concrete case.” Id., at 332. Similarly, in Midcal Alumi-
num, supra, at 109, the Court, noting that recent Twenty-
first Amendment cases have emphasized federa! interests to
a greater degree than had earlier cases, described the mode
of analysis to be employed as a “pragmatic effort to harmo-
nize state and federa! powers.” The question in this case is
thus whether the principles underlying the Twenty-first
Amendment are sufficiently implicated by the exemption for
okolehao and pineapple wine to outweigh the Commerce
Clause principles that would otherwise be offended. Or as
we recently asked in a slightly different way, “whether the
interests implicated by a state regulation are so closely re-
lated to the powers reserved by the Twenty-first Amend-
ment that the regulation may prevail, notwithstanding that
its requirements directly conflict with express federal poli-
cies.” Capital Cities Cable, Inc. v. Crisp, U. S —,
— (1984).

Approaching the case in this light, we are convinced that
Hawail’s discriminatory tax cannot stand. Doubts about the
scope of the Amendment’s authorization notwithstanding,
one thirg is certain: The centra! purpose of the provision was
not to empower States to favor local liquor industries by
erecting barriers to competition. It is also beyond doubt
that the Commerce Clause itzelf furthers strong federal in-
terests in preventing  economic Balkarization,
South—Centre!l Timber Development, Inc. v. Wunnicke, ——
U. S. ——(1984); Hughes v. Oxlahcma, 441 U. 8. 322 (1979);
Balduwin v. G. A. F. Seelig, Inc., 284 U. 8. 511 (1935).
State laws that constitute mere economic protectionism are
therefore not entitled to the same deference as laws enacted
to combat the perceived evils of an unrestricted traffic in lig-
uor. Here, the State does not seek to justify its tax on the
ground that it was designed to promote temperance or to
carry out any other purpose of the Twenty-first Amendmert,
but instead acknowledges that the purpose was “to promote a
local industry.” Brief for Appellee Dias 40. Consequently,
because the tax violates a central tenet of the Commerce
Clause but is not supported by any clear concern of the
Twenty-first Amendment, we reject the State's belated claim
based on the Amendment.

v

Appellees further contend that even if the challenged tax is
adjudged to have been unconstitutionally discriminatory and
should not have been collected from appelants as long as the
exemptions for loca! products were in force, appellants are
not entitled to refunds since they did not bear the economic
incidence of the tax but passed it on as a separate addition to
the price that their customers were legally oblgated to pay
within a certain time. Relying on United States v. Jefferson
Electric Mfg. Co., 291 U. S. 386 (1934), a case involving in-
terpretation of a federal tax-refund statute, they assert that
only the parties bearing the economic incidence of the tax are
constitutionally entitled to a refund of an illega! tax. They
further assert that appellants, at least arguably, do not even
bear the legal obligation for the tax and that appellants have
shown no competitive injury from the alleged discrimiration.
Appellants assert, on the other hand, that they were Hable to
pay the tax whether or not their customers paid their bills on
time and that if the tax was illegally discriminatory the Com-
merce Clause requires that the taxes colected be refunded to
them. Their position is also that the discrimination has
worked a competitive injury on their business that entities
them to a refund.

These refund issues, which are essentially issues of remedy
for the imposition of a tax that unconstitutionally discrimi-
nated against interstate commerce, were not addressed by
the state courts. Also, the Federal constitutional issues in-
volved may well be intertwined with, or <keir consideration
obviated by, issues of state law."* Alsc, resolution of those
issues, if required at all, may necessitate more of a record
than so far has beer made in this case. - We are reluctant,
therefore, to address them in the first instance. Accord-
ingly, we reverse the judgment of the Supreme Court of
Hawaii and remand for further proceedings not inconsistent
with this opinion.

So ordered.

- JUSTICE BRENNAN took no part in the consideration or de-
cisicn of this case.

JUSTICE STEVENS, with whom JUSTICE REENQUIST and
JUSTICE O'CONNOR join, dissenting.

Four wholesalers of alcoholic beverages filed separate com-
plaints chalienging the constitutionality of the Hawaii liquor
tax because pursuant to an exception, since expired, the tax
was not imposed on okolehao or pineapple wine in certain tax
years.! Although only one of them actually selis okoiehao
and pineapple wine,? apparently ali four of them are entitled
to engage in the wholesale sale of these beverages as well as
the various other alcoholic beverages that they do sell. The
tax which they challenge is an excise tax amounting to 20 per-
cent of the wholesale price; presumably the economic burden
of the tax is passed on to the wholesalers' customers.

Today the Court hoids that these wholesalers are “entitled
to litigate whether the discriminatory tax has had an adverse
competitive impact on their business.” Ante, at 4. [ am
skeptical about the ability of the wholesalers to prove that
the exemption for okolehao and pineapple wine has harmed
their businesses at all, partly because their customers have
reimbursed them for the excise tax and partiy because they
are dree to take advarntage of the benefit of the exemption by
selling the exempted products themselves. Even if some
minimal harm can be proved, [ am ever more skeptica! about
the possibility that it will result in the multi-million dollar
refund that the wholesalers are ciaiming. My skepticism
concerning the economics of the wholesalers’ position is not,
however, the basis for my dissent. [ would affirm the judg-
ment of the Supreme Court of Hawalii because the wholesal-
ers’ Commerce Clause claim is squarely foreclosed by the
Twenty-first Amendment to the United States Constitution.?

“It may be, for example, that given an unconstituticnal diserimination,
a full refund is mardated by state law.

‘Two of the whelesalers Bacchus Imports, Ltd., and Eagle Distributors,
Inc., are appellants in this Court; the other two, Paradise Beverages, Inc
and Foremost-McKesson, Inc., are nominally appelees under our rules.
seeante, at 2n. 2, but have flled briefs supporting reversal. Al four were
parties tc the case in the Hawaiian Supreme Court.

' As the Supreme Court of Hawal noted:

“Paradise acicowledges that it is a Dereficiary’ of the exemptions from
taxation provided by HRS in Hewaill It ne.erheless maintains the stat-
ute is unconstituticnal probably because the v :lume of sales of the ex-
empted products is relatively insubstantial™  App. to Juris. Siatement
A-34,n 9

*As the Court recogmizes, the issue whether the Twenty-arst Amend-
ment insuliates the 2xemption from nvaldation under Commerce Clause is
proper.y before us, even though it was not argued belew. T should add
that appe.ants’ specific Equal Protection Clause ¢laim is plainly foreciosed
under the Twenty-frst Amendmert as well, see, e. g., Mchomey v. Joseph
TrnerCorp., 304 U. S. 401 (1838, and thelr Impost-Expost clause claim is
wholly lacking in merit, see, e g., Department of Revernue v. Beam Distill-
ing Co., 377 U 8. 34111964,
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I

At the outset, it is of critical importance to a proper under-
standing of the significance of the Twenty-first Amendment
in this Htigation to note the issues this case does not raise.
First, there is no claim that the Hawaii tax is inconsistent
with any exercise of the power that Article I, sec. 8, cl. 3
of the Constitution confers upen the Congress “To regulate
Commerce among . . . the several States.” The extent to
which the Twenty-first Amendment may or may not have
placed Emits on the ability of Congress to regulate commerce
in alcoholic be\'erage= is <impl) not at issue in this case.
Hence, there is no issue concerning the continuing applicabil-
ity of previously enacted federal statutes affecting the liquor
industry.* For purposes of analysis, we may assume ar-
guendo that the Twenty-first Amendment left the power of
Congress entirely unimpaired.®

Moreover, there is no claim that the Hawaill tax has im-
pared interstate commerce that merely passes through the
State,* or that is destined to terminate at a federal enclave
within the State.” Nor is there a claim of a due process
viclation,! nor a claim of discrimination among persons, as
oppoeed to goods,’® nor a claim of an effect on Lu,.xor prices

tside the State."

'I'he tax is applied to the sale of liquor in the local market
that pre<.mab') will be censumed in I-’c“an. It thus falls
squarely within the protection given to Hawaii by the second
section of the Twenty-first Amendment, which expressly
mentions “delivéry or use therein.”®

II

Prior to the adoption of constitutional amendments con-
cerﬁ:\g intoxicating liguors, there was a long history of
special state and fed :"'T leg! ‘slation respecting intoxjeat 'uﬂg 1i-
quors and resulting Ytigation chalenging that ‘eg'xs,ahun
under the C.mmerce Clause.®* The Commerce Clause effec-
tively prevented States from uriaterally banning the local
sale of intoxicating liguors from out-of-state, Leisy v. Har-
din, 135 U. 8. 100 (1890), but Congress, acting pursuant to

*See generally, Cc;",cl Cities Ccdle, Inc. v. Crisp, — U. S.
[1984); Califormia Retail L Lquo'r Dealers Association v. Mud Cal Alumi-
num, Inc., 445 U. S. 97 11950;; see uo, Heublein, fnc. v. Scuth Camitna
Tax Co'mm'n, 409 U. 8. 275, 282 n. 9..1972).

*The Cemmerce Clause cperates both as a grant of pewer to the Con-
gress and a Umitation on the power of the States concerning intersiate
commerce. Co“g'res ‘s power under the clause, hcwever, is broader than
the limitation inherently imposed on the States, and hence we have always
recugr.ized that some State regation of intersiate commerce is permissi;
ble which wouid be mpermiss b-e f Cengress acted Cooley v. Board of
Wardena, 12 Hew. 299 (1332). ven the dual character of the clause, it i€
not at all incongrudus ¢ assume '.hat <he power de;ega:,ed to Congress by
the Commerce Clause s unimpared while hoiding the inherent Lmitation
imposed by the Commerce Clase on the States is remeved with respect to
intexdeating Hquors by the Twenty-Srst Amendment.

*See generaily, Depariment of Ranu v. Beam Distilling Co., 377
U. 8. 341 (1944); Carter v. Vimginig, 321 U. S, 131 (184,

Qee generally, Uniled Stales v. 'h’z.sr..snp;n Tox Comm,, 412 U, S. 363
1973); Collins v. Yoeemite Park Co., 304 U. S. 518 (1338).

*See generally, Wisconsin v. Cou»amlmau 400 U. 8. 433 (1971).

*See generully, Croiyg v Boren, 429 U S. 190 (21676).

®See generally, Seagrom & Sons v. Hosiedter, 384 U. 8. 35 (1366), com-
pare U'nited Stcles Brewers Association, Inc. v. Rodmiques, — U. S,
(1954) fsummmarily aff'g — N. M. ——; with Healy v. Uniled Stales
Brewers Association, Inc., — U. S, —— 1383} (sumrmarily aff g 692 F.
24 275 1CA2 18%2)).

" See infra, &t ——.

2See, ¢. g., Uniled States v. Hill, 248 U. S. 420 (1819); Clerk Drarilling
Co. v. Western Maryland R. Co., 242 U. 8. 311 (817); /n re Rakrer, 140
U. S. 545 1391); Leisy v. Hordin, 135 U. 8. 100 (3230}, Bewman v.
C.&N.W R. Co, 125U S 465 .1888); Walling v. Mickigan, 116 U. S,
446 (1386); Lizense Coses, 5 How. 504 (1847), overruied, Leisy v. Hardin,

its plenary power under the Commerce Clause, essentially
conferred that authority on them, and this Court upheid that
exercise of congressional power. Clark Distilling Co. v.
Western Maryland R. Co., 242 U. 8. 311 (1917). The Eigh-
teenth Amendment, ratified in 1819, prohibited the manufac-
ture, sale, and transportation of intoxicating Hquors for bev-
erage purposes, and expressly conferred concurrent power to
enforce the prombltxon on Congress and the several States.®
Section 1 of the Twenty-first Amendment, ratified in 1933,
repealed the Eighteenth Amendment. However, the con-
stitutional authority of the States to regulate commerce in in-
toxicating liquors did not revert to its status prior to the
adoption of these constitutional amendments; section 2 of the
Twenty-first Amendment expressly prevides:

“The transportation or importaticn into any State,
Territory, or possession of the United States for delivery
or use therein of intoxicating liquors, in viclation of the
laws thereof, is hereby prohibited.”

This Court immediately recogrized that this broad con-
stitutional 1 language confers pow er upon the States to regu-
late commerce in intoxjeating .Jquor< uncenfined by ordinary
imitations imposed on state reguiation of interstate gucds by
the Commerce Clause and other constitutional provisions,
Ziffrin, Inc. v. Reeves, 308 U. 8. 132 (1939); Finch & Co. v.
McKittrick, 305 U. S. 395 (1838); Breuing Co. v. Liguor
Comm., 305 U. 8. 391 (1939); Mahoney v. Joseph Trirer
Corp., 304 U. S. 401 (1938); State Board of Eqmauzaaon V.
Young's Mcrket Co., 293 U. S. 59 (1936), and we have con-
sistently reaffirmed Y"1at understanding of the Amendment,
repeatedly acknowledging the broad nature of State amhor-
ity to regulate commerce in intoxicating lquors, see, e. g¢.,
CJ,:‘zaZ Cities Cable, Inc. v. Crisp, S
- —— (19%4); Craig v. Boren, 429 U. S, ;.:)0, 3’\6- ’U7
{1976); Heublein, Inc. v. South Caroiing Taxr Comm'n, 409
U. 8. 275, 283-28%4 (1972); California v. LaRue, 339 U. S
109, 114-115 (1972); Seagram & Scns v. Hostetter, 384 U. 3,
35, 42 (1966); Hostetter v. Idlewtld Bon Voyage Ligour Corp.,
377 U. S. 324, 330 {1964); Nippert v. Richmond, 327 U. S
416, 425 (1846); U'nited States v. Frankfort Distilleries, 324
U. 8. 283, 299 (1345). i

Today the Court, in essence, holds that the Hawaii tax is
unconstitutional because it places a burden on intoxicating l-

quors that have been rnpuned into Hawail for use therein
that it not imposed on liguors that are produced locally. As
I read the text of the Amendment, it expressly authorizes
this sort of burden. ‘vio'eo"er as I read Justice Brandeis’
opindon for the Court in the seminal case of State Board of
Egual:ation v, }ourg L’a.r.et Co., 239 U. 8. 591350, the
Coun Las ~q*"e v so decid

In Young's Market, the Cnm upkeki a Californiz statute
that imposed a license fee on the priviege of importin be r
to any place in Califcrria. After noting that the statute

would have been cbviously unconstitutional prior to the
Twenty-rst Amendment, ‘he Court explained that :h
Amendment erables a State to establish a local nonopob and
to prevent or discourage competition from imported liquors.
Because the Court's reasoning clearly covers this case, it
merits quotation at some iength:
“The Amendment which ‘orohibited’ the transporta-
tion or importation’ of intexicating liquors into any state
‘in viciation of the lawe thereof,’ abrogated the right to
import ree, so far as concerns intoxdcating liquors.  The

NWCor mevmorav The NAdimn! Derbobtimm (T nege PE2 1T Q 2924 2129%N
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words used are apt to confer upon the State the power to
forbid all importations which do not comply with the con-
ditions which it prescribes. The plaintiffs ask us to limit
this broad command. They request us to construe the
Amendment as saying, in effect: The State may prohibit
the importation of intoxicating liquors provided it pro-
hibits the manufacture and sale within its borders; but
if it permits such manufacture and sale, it must let
imported liquors compete with the domestic on equal
terms. To say that, would involve not a construction of
the Amendment, but a rewriting of it.

“The plaintiffs argue that, despite the Amendment, a
State may not regulate importations except for the pur-
pose of protecting the public heaith, safety or morals;
and that the importer's license fee was not imposed to
that end. Sureiy the State may adopt a lesser degree of
regulation than total prohibition. Can it be doubted
that a State might establish a state monopoly of the man-
ufacture and sale of beer, and either prohibit all compet-
ing importations, or discourage importation by laying a
heavy impost, or channelize desired importations by con-
fining them to a single consignee? Compare Slaughter-
~House Cases, 16 Wall. 36; Vance v. W. A. Vandercook
Co. (No. 1), 170 U. S. 438, 447. - There is no basis for
holding that it may prohibit, or so limit, importation only
if it establishes monopoly of the liquor trade. It might
permit the manufacture and sale of beer, while prohibit-
ing hard liguors absolutely. Ifit may permit the domes-
tic manufacture of beer and exclude all made without the
State may it not, instead of absclute exclusion, subject
the foreign article to a heavy importation fee?” 299
U. S., at 62-83.

Today the Court implies that Justice Brandeis' reasoning in
the Young's Jfcrket case has been qualified by our more re-
cent decision in Hostetter v. Idlewtld Liguor Corp., 377 U. S.
324 (1954). However, in the passage quoted by the Court,
ante, at 11, Justice Stewart merely rejected the broad propo-
sition that the Twenty-first Amendment had entirely di-
vested Congress of all regulatory power over interstate or
foreign commerce in intoxicating Hquors. As I have already
noted, this case involves no question concerning the power of
Corgress, see supra, at — and n. , and Justice Bran-
deis of course in no way implied- that Corg'eas kad been
totally divested of authority to regulate commerce in intox-
icating liquors—a proposition which Justice Stewart charac-
terized as “patently bizzare.” 377 U. S, at 11.

Moreover, the actual! decision in Hostetter was predicated
squareh on the principle reflected in the Court’s earlier deéci-
sion in Colling v. Yosemite Park Co., surpa. Referring to
Collins, the Court explained:

“There it was held that the Twenty-first Amendment did
not give California power to prevent the shipment into
and through her tcr'ruor) of liquor destined for distribu-
tion and consumption in a naticnal park. The Court said
that this traffic did not involve ‘transportation into Cali-
fornia “for delivery or use therein' ” within the meaning
of the Amendment. ‘The delivery and use is in the
Park, and under a distinct sovereignty.’ Id., at 338.
This ruling was later characterized b) the Court as hold-
ing ‘that shipment through a state is not transportation
or importation into the state within the meanirg of the
Amendment.” Carter v. Virginia, 321 U. 8. 131, 137.”
Hostetler v. Idlewild Liquor Corp., supra, at 332.%

“The Cour* added:

“A like act*rr:ﬂcd.hon of the Twenty-first Amendmen: with the Com-
merce Clause ‘eads ¢ a ke ram!s’*n n ;he present zase  Here, utimate
P A * i N

On the same day that it decided Hoastetter, the Court also
heid that a Kentucky tax viclated the Export-Import Clause
of the Constitution. Department of Revenue v. James Beam
Co., supra. The holding of that case is not relevant to the
Commerce Clause issue decided today, but the final para-
graph of the Court’s opinion in the James Beam Co. case
surely confirms my understanding that the Court did not
then think that it was repudiating the central rationale of
Justice Brandeis’ opinion in Young's Market. It wrote:

“We have no doubt that under the Twenty-first
Amendment Kentucky could not only regulate, but could
completely prchibit the importation of some intoxicants,
‘or of all intoxicants, destined for distribution, use, or
consumption within its borders. There can surely be no
doubt, either, of Kentucky’s plenary power to regulate

* and control, by taxation or otherwise, the distribution,

use, or consumption of intoxjcants within her territory
after they have been imported. All we decide today is
that, because of the explicit and precise words of the Ex-
port-Import Clause of the Constitution, Kentucky may
not lay this impost on these imports from abroad.” 377
U. S, at 346,

Indeed, only a fortnight ago, we stated that a direct regu-
lation “on the sale or use of liquor” withir. a State’s borders is
the “core §2 power” conferred upon a State, Captial Cities
Cable, Inc. v. Crisp, supra, at ——, observing that

“‘[tihis Court’s decisions . . . have confirmed that the
Amendment primarily created ar exception to the nor-
mal operation of the Commerce Clause.”. . . §2 reserves
to the States power to impose burdens on interstate
commerce in intoxicating liquor that, absent the Amend-
ment, would clearly be invalid urder the Commerce
Clause.” Id., at —— - —— (citation omitted).

As a matter of pure constitutional power, Hawail may
surely prohibit the importation of all intoxicating liquors. It
seems clear to me that it may do so without prohibiting the
local sale of liquors that are produced within the State. In
other words, even though it seems unlikely that the okclehao
lobby could persuade it to do so, the Hawaii Legislature
surely has the power to create a local monopoly by prohivit-
ing the sale of any other alccholic beverage. 1If the State has
the constitutional power to create a total local moncpely—
thereby imposing the most severe form of discrimination on
competing products originating elsewhere—1I believe it may
also engage in a less extreme form of d‘scrmuraaon that
merely provides a special berefit, perhaps in the form of a
subsidy or a tax exemption, for locally produced alesholie
beverages.

The Court’s contrary conclusion is based on the “obscurity -
of the legislative history” of §2. Ante, at 11. What the
Court ignores is that it was argued in Young's Market that a
“limitation of the broad language” of §2 was “sanctioned by
its history,” but the Court, observing that the languiage of
the Amendment was “clear,” determined that it was unnec-
essary to consider the history, 299 U. S., at 63-64—the his-
tory which the Court today considers unclear. But now,
according to the Court, the force of the Twenty-first Amend-

has not scught ‘o regtate or control the ,&ssa.ge of intoxican®s through her
territory in the interest of preventing their uniawfu! diversion into he in-
terna! commerce of the State.  As the District Court emphasized, this case
does not involve ‘measures aimed at preventng unlawfu! diversion or use
of alcoholic beverages within New Vork ' 212F. Supp., at 386. Rather,
the State has sought totaly to prevent transacticns carried on under the
aegis of 2 law passed by Congress in the exercise of its erpum' power
znder the Consti '.mor to ‘og*..z.e commerce with foreign mations. This
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ment contention in this case is diminished because the “cen-
tral purpose of the provision was not t6 empower States to
favor local liquor industries by erecting barriers to compe-
tition.” Ante, at 12. It follows, according to the Court,
that “state laws that constitute mere economic protectionism
are not entitled to the same deference as laws enacted to
combat the perceived evils of an unrestricted traffic in lig-
uor.” Ibid. This is a totally novel approach to the Twenty-
first Amendment.* The question is not one of “deference,”

nor one of “central purposes;” " the question is whether the

provision in this case is an exercise of a power expressly con-
ferred upon the States by the Constitution. It plainly is.
Accordingly, T respectfully dissent.

FRANK H. EASTERBROOK, Chicago, Ill. (W. REECE BADER, ROB-
ERT E. FREITAS, JAMES A. HUGHES, ORRICK, HERRINGTON &
SUTCLIFFE, and ALLAN S HALEY, with him on the brief) for appellants;
WILLIAM DAVID DEXTER, Special Assistant Attorney Genera) of Ha-
waii, Renton, Wash. (TANY S. HONG, Atty. Gen, T. BRUCE HONDA,
Dpty. Arty. Gen,, and KEVIN T. WAKAYAMA Spec. Asst. Atty. Gen., with
him on the brief) for appeliees.

No. 82-1998

WILLIAM P. CLARK, SECRETARY OF .THE INTE-
RIOR, ET AL., PETITIONERS v. COMMUNITY
FOR CREATIVE NON-VIOLENCE ET aL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
Syllabus
Argued March 21, 1984—Decided June 29, 1984

In 1982, the National Park Service issued a permit to respondent Commu-
nity for Creative Non-Viclence (CCNV) to conduct a demonstration in
Lafayvette Park and the Mall, which are Naticna! Parks in the heart of
Waskingson, D. C. The purpose of the demonstration was to call atten-
tion to the plight of the homeless, and the permit authorized the erection
of two symbolic tent cities. However, the Park Service, relying on its
regalations—particularly one that permits “camping” (defined as includ-
ing sleeping activities) only in designated campgrounds, no campgreinds
having ever been designated in Lafayette Park or the Mall—denied
CCNVs request that demonstrators be permitted to sleep in the sym-
bolic tents. CCNV and ithe individual respondents then &led an action
in Federal District Court, aleging, inter alia, that application of the
regilations to prevent sieeping in the ‘ents violated the First Amend-
ment. The Disirict Court granted summary judgment for the Park
Service, but the Court of Appeals reversed.

-

No. 82-1995.

41t is an approach explicitly reiected in Young's Market, 209U, §., 3t 63
(rejecting argumen: that the “State may not regu:late impcertations except
for the purpose of protecting the public health, safety or morals. . .."),
and in subsequent cases as wel, see, ¢. ¢., Seagam & Sons v. Hogletler,
supre, 384 U. S, at 47 (*[N]othing in <he Twenty-first Amendment . ..
requires that state laws regulating the liquor business be motivated exclu-
sively by a desire to promote temperance.”). Because it makes the con-
stitutiensaiity of state legislation depend on a judicial evaluation of the
metivatior of the legislators, I regard it as an unsound approach to the ad-
Jjudicaticn of federal constitutional issues. Indeed, it is reminiscert of a
‘org since repudiated era in which this Court struck down zssertions of

sngress’s power to regilate commerce on the ground that the objective of
Congress was not to regulate commerce, but rather to remedy scme local
problem. See generally, Carter v. Carter Coal Co., 298 U. S. 238 {1936);
Scheckter Poultry Corp. v. United States, 295 U. S. 495 (1935), Rail=ad
Retirement Bocrd v. Alton R. Co., 295 U. 8. 330 (1935). In any event,
the Court's analysis must fall of its own weight, for we do not know what
the ultimate result of a regulation such as this may be. The immediate
obiective may be to encowrage the growth of domestic distilleries, but
the wtimate result—or indeed, objective—may be entirely to prohibit im-
ported lguers for domestic consumption when the domestic industry has
matured.

“1 would suggest, however, that if vague balancing of “central purpcses”
is to govern the wtimate disposition of this Litigation, a careful and thor-
ough aralysis of the actual economic effect of the tax exemption on the
business of the taxpayers should be made before any serious corsideration
is gven to their mu!t n dollar ~efund claim.

Held: The challenged application of the Park Service regulations does not
violate the First Amendment.

(a) Assuming that overnight sleeping in connection with the dem-
onstration is expressive ccnduct protected to some extent by the First
Amendment, the regulation forbidding sieeping meets the requirements
for a reasonable time, place, and manner restriction of expression,
whether oral, written, or symbelized by conduct. The regulation is neu-
tral with regard 10 the messags presented, and leaves open ampie aiter-
native methods of communicating the intended message concerning the
plight of the homeless. Morecver, the regulation narrowly focuses on
the Government’s substantial interest in maintaining the parks in the
heart of the Capital in an attractive and intact condition, readily avail-
able to the millicns of people who wish to see and enjsy them by their
presence. To permit camping would be totally inimical to these pur-
poses. The validity of the regulation need not be judged sclely by refer-
ence to the demonstration at hand, and none of its provisions are unre-
lated to the ends that it was designed to serve.

(b} Similarly, the challenged regulation is also sustainable as meeting
the standards for a valid regulation of expressive conduct. Aside from
its impact on speech, a rule against camping or overnight sleeping in
public parks is not beyond the constitutional pewer of the Government to
enforce. And as noted above, there is a substantial Gevernment inter-
est, unreiated ‘o suppression of expression, in conserving park property
that is served by the proscription of sleeping.

-—U. 8. App. D. C. —, 703 F. 2d 386, reversed.

WHITE, J., delivered the opinion of the Court, in whick BURGER, C. J.,
and BLACEMUN, PCWELL, REHNQUIST, STEVENS, and O'CONNOR, JJ.,
joined. BURGER, C. J., filed a concurring opinion. MaRrSHALL, J., filed a
dissenting opirion, in which BRENNAN, J., joined.

JUSTICE WHITE delivered the opinion of the Court.

The issue in this case is whether a Nationa] Park Service
regulation prohibiting camping in certain parks violates the
First Amendment when applied to prohibit demonstrators
from sleeping in Lafayette Park and the Mall in connection
with a demonstration intended to call attention to the plight
of the homeless. We hold that it does not and reverse the
contrary judgment of the Court of Appeals.

I

The Interior Department, through the National Park Serv-
ice, is charged with responsibiity for the maragement and
maintenance of the National Parks and is authorized to pro-
mulgate rules and regulations for the use of the parks in ac-
cordance with the purposes for which they were established.
16 U. 8. C. §§1, 1a-1, 3.' The network of National Parks
includes the Nationa! Memorial-core parks, Lafayette Park
and the Mall, which are set in the heart of Washington,
D. C., and which are unigue rescurces that the Federal Gov-
ernment holds in trust for the American people. Lafayette
Park is a roughly seven-acre square located across Pennsyl-
vania Avenue from the White House. Although originally
part of the White House grounds, President Jefferson set it
aside as a park for the use of residents and visitors. It
“functions as a formal garden park of meticulous landscaping .
with flowers, trees, fountains, walks and benches.” Na-
tional Park Service, U. 8. Department of the Interior, Re-
source Management Plan for President's Park 4.3 (1983),
The Mall is a stretch of land running westward from the Capi-
tol to the Lincoln Memorial some two miles away. It in-
cludes the Washington Monument, a series of reflecting
pools, trees, lawns, and other greerery. It is bordered by.
inter alia, the Smithsonian Institution and the Natioral Gal-
lery of Art. Both the Park and the Mall were included in

'The Secretary is admonished to promote and regilate the use of the
parks by such means as conform to the fundamental purpose of the parks,
which is “to conserve the scenery and the natural and historic objects and
the wild life therein . . . in such manner ard by such means as %1l leave

ther un'mpaired for the eravment affoime ramamsinae #1217 &~ e
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