
MINUTES FOR THE MEETING 
JUDICIARY COMMITTEE 

MONTANA STATE 
HOUSE OF REPRESENTATIVES 

February 21, 1985 

The meeting of the Judiciary Committee was called to order 
by Chairman Tom Hannah on Thursday, February 21, 1985, at 
7:00 a.m. in Room 312-3 of the State Capitol Building. 

ROLL CALL: All members were present with the exception of 
Rep. Brown. 

CONSIDERATION OF HOUSE BILL NO. 808: Rep. Jack Ramirez, 
House District #87, sponsor of H.B. 808, appeared and 
offered testimony. He said this bill is an attempt to 
clarify the laws on contract for deeds. He said there is 
quite a bit of uncertainty as tq whether or not contracts 
are enforcab1e according to the terms. 

Joe Gerbase, an attorney from Billings, testified as a 
proponent to HB 808. He said that some special language 
was placed in this bill that is not in the Arizona law. 
The language excludes banks from using contracts for deed as 
a primary tool for securing loans. That doesn't necessarily 
mean that if a bank takes an assignment of a contract for a 
deed after it has been created between two parties, that 
it would be prohibited from doing so. As a primary financing 
tool, banks would be relegated using mortgages and trust 
indentures. It provides, depending upon how much equity a 
person paid down on the property, a grace period commencing 
with 30 days up to a maximum of 180 days before the person can 
be given a notice of default. A second procedure takes place 
when a person is given a notice of default, and the person has 
20 days within which to make his payment. Mr. Gerbase stated 
that this bill will bring conformity to the laws dealing with 
contract for deeds. 

Terry Carmody, representing the Montana Association of 
Realtors, wished to go on record as supporting this bill. 

There being no further proponents or opponents, Rep. 
Ramirez closed. 

The floor was opened for a questioning period. 

In response to a question asked by Rep. Hannah, Mr. Gerbase 
stated that the supreme court did not decide that the 
contract was in force order necessarily in First Bank vs. 
Erickson. They decided that the bank holding those rights 
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by assignment with the name of both the buyer and seller was 
a mortgagee, and they had to foreclose it. Mr. Gerbase 
doesn't feel the decision was necessarily bad. The supreme 
court may still so decide, but as for the contract for deed, 
that item would merely be expanded -- for example to apply 
between the actual buyers and sellers. 

There being no further questions, the hearing closed on HB 808. 

CONSIDERATION OF HOUSE BILL NO. 807: Rep. Tom Hannah, District 
#86, sponsor of HB 807, appeared and testified in support of 
this bill. He said that HB 807 is an act providing for the 
protection of certain handicapped, injured, or otherwise 
seriously ill children by requiring that they be given medical 
treatment. He informed the committee that the language in 
HB 807 was derived from the Louisiana statute. After the bill 
was introduced, Rep. Hannah sent it to the Department of S.R.S. 
and other interested parties to find out their stand. That 
is when he discovered some real problems with the bill. He 
said that HB 807 does a lot more and is extended much further 
than he had intended it to be. Rep. Hannah submitted a copy 
of the law passed by the U.S. Congress pertaining to this 
issue. Rep. Hannah introduced HB 807 because he feels that 
Montana law still does not address the problem properly, and 
also the federal government has said that our laws must con­
form with federal statute in order to not jeopardize the 
position for federal funding. (A copy of the portion taken 
from the Federal Register was marked as Exhibit A and attach­
ed hereto.) Furthermore, Rep. Hannah submitted proposed 
amendments to HB 807 which were marked Exhibit B and attached 
hereto. 

Jeff Strickler, M. D., chairman of the Montana Chapter of 
the American Academy of Pediatricians, testified as a propon­
ent. He said that he first came to -bestify at the hearing 
as an opponent, but with the proposed amendments, he is in 
favor of the bill. (He pointed out that pediatricians were 
prominent in the coalition that helped write the federal law.) 

Norma Harris, administrator of Community Services Division 
of the Department of S.R.S., wished to go on record as 
supporting this legislation. She stated that Rep. Hannah 
had mentioned the fact that the original federal regulations 
regarding the bill were recinded, and new regulations were 
issued. The comment period is now over, and they expect that 
the new regulations will be finalized in April or May. She 
stated that the Division is currently responding to referrals 
and reports of suspected medical neglect in handicapped 
individuals and this legislation will really support what 
the Division has already. 
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Dr. Don Espeland, a pediatrician and currently on staff 
at the Department of Health and Environmental Sciences, 
wished to go on record as supporting this bill. 

Gary Strong, a dentist from Billings, testified as a 
proponent. Dr. Strong is the parent of a child born 
with Down's Syndrome. He informed the committee that his 
son is progressing very well both mentally and physically. 
(His son was present.) He mentioned that experts in the 
field of Down's Syndrome expect people who are born with 
the defect can live semi-independent lives if raised properly. 

Kathy Eddy and her son, Dustin Eddy, urged the committee to 
pass HB 807. 

Also appearing as a proponent was Bev Glueckert, a Helena 
housewife, and Rep. Budd Gould wished to be listed as one 
of the proponents. 

There being no further proponents, opponents were given a 
chance to testify. 

Dana B. Copp, M.D., M.P.H., testified as an opponent to 
the bill. He stated that this child protection bill is 
well-intended, but suffers from an inherent flaw found in 
many proposals of this type. This bill attempts to legislate 
morality and ethical conduct. A copy of Dr. Copp's written 
testimony was marked as Exhibit C and attached hereto. 

There being no questions, hearing closed on HE 807. 

CONSIDERATION OF HOUSE BILL NO 797: Rep. Kurt Krueger, 
House District #69, appeared and offered testimony in 
support of this bill. HB 797 is an act allowing the joinder 
of an insurer of a motor vehicle in any action for damages 
caused by the negligent operation, management, or control of 
the motor vehicle. It allows the actual insurance company to 
be named as a party in the action and would remove some of the 
facade that is presently seen in the system in relation to 
those who have insurance and those who do not. 

Jim Moore, a practicing attorney in Kalispell, testified in 
support of the bill. Mr. Moore originally introduced this type 
of legislation in the 1975 legislative session. He further 
explained the intent of the bill to the committee. He said 
that today insurance is mandatory, and jurors are still confused 
during jury deliberations on this fact. 

Karl Englund, representing the Montana Trial Lawyers Association, 
testified in support of the bill. Mr. Englund referred to 
the rules of evidence dealing with this particular subject. 
This was originally enacted when not many people had insurance. 
It was decided at that time that the evidence of insurance was 
some sort of an admission by a person who had liability auto-
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mobile insurance that he was not a good driver so that's 
why he needed insurance. This bill does not place the issue 
of the limits in that insurance policy before the jury. It 
also doesn't allow any inference to be drawn from the fact 
that a person is insured. This bill simply says that the 
party who calls the shots in a case ought to be named. 

There were no further proponents or opponents, and Rep. 
Krueger closed. 

The floor was oepned to questions from the committee. 

In response to a question, Mr. Moore said the whole purpose 
of this bill is to permit the jury to lay aside the speculation 
of the insurance question and decide the case on its merits. 

Rep. O'Hara wanted to know if awards. would be raised as a result 
of this legislation. Mr. Moore st:ated that it is possible that 
some awards may be raised. 

There being no further questions, hearing closed on H.B. 797. 

CONSIDERATION OF HOUSE BILL NO. 781: Rep. Gary Spaeth, 
House District #84, appeared as chief sponsor of HB 781, and 
testified in support of this bill. He said this bill will 
allow prosecutors the right to appeal from justice's or city 
courts to district court. It would provide fairness on both 
sides of the aisle. Rep. Spaeth pointed out that this bill 
was introduced at the request of t~he Attorney General's Office. 
Under the present law, only the defendant can appeal to district 
court but the prosecutor may not. 

Kim Kradolfer, representing the Attorney General's Office, 
wished to go on record as supporting this bill. 

There being no further proponents or opponents, Rep. Spaeth 
closed. There being no questions from the committee, hearing 
closed on HB 781. 

CONSIDERATION OF HOUSE BILL NO 809: Rep. Harry Fritz, House 
District #56, testified in support. of HB 809 as its chief 
sponsor. Rep. Fritz said that HB 809 was introduced at the re­
quest of the Department of Justice which thinks it is getting 
ripped off by defense counsel from certain arrests that have 
been made, particularly by the Department of Fish, Wildlife 
and Parks and the Department of Justice. The bill eliminates 
the requirement that expenses must be borne by the state 
agency -- those agencies who have made the arrests. 

Kimberly Kradolfer, representing the Attorney General's 
Office, testified as a proponent. A copy of her written 
testimony was marked as Exhibit D and attached hereto. 
Ms. Kradolfer also submitted the deposit jon of Clyde Lindell 
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in the case of State of Montana vs. Marcia Mathias Finley 
which was marked as Exhibit E and attached. Also submitted 
were amendments to HB 809 which were marked as Exhibit F and 
attached hereto. 

There being no further proponents or opponents, Rep. Fritz 
closed. 

The floor was opened up for questions. 

Rep. Mercer stated that he feels the cost of public defenders 
is completely out of control. Rep. Mercer asked the question 
of what is going to keep them from shipping these costs to 
local government. Ms. Kradolfer addressed this question at 
length. 

Hearing closed on HB 809. 

CONSIDERATION OF HOUSE BILL NO. 794: Rep. John Cobb, House 
District #42, appeared and testified as chief sponsor of HB 
794. This is an act to provide for and regulate the intercep­
tion by law enforcement authorities of wire or oral communi­
cations. Rep. Cobb outlined the provisions of the bill. 

Harold Hanser, county attorney for Yellowstone County, 
testified as a proponent to this bill. He said that HB 794 
is an investigative tool which Montana law enforcement doesn't 
presently have. He feels that if we are really concerned with 
the drug activity that is taking place in this state, HB 794 
should be adopted to provide an additional tool. He further 
pointed out that this bill was simply written based on the federal 
standard. He feels this bill will provide law enforcement the 
ability to place organized criminals in prison. He said that 
Montana has neither the tools nor the resources to deal with 
organized criminal activity in this state, and that is why 
Montana has become such a haven for drugs. Mr. Hanser submitted 
a letter from Byron Dunbar, United States Attorney for the 
District of Montana to the members of this committee. Mr. 
Dunbar stated his strong support for this legislation, and a 
copy of the letter was attached and marked Exhibit G. 

Marc Racicot, representing the Attorney General's Office, 
testified before the committee. He suggested that the 
committee change a few portions of the bill. He recommended 
replacing the word "willingly" with the word "purposely" on 
page 3, line 17 and line 20 of the bill. He said "purposely" 
is the language used in the general criminal statutes. Further­
more, the change should be reflected in the same manner on 
page 6, line 16. He said that this is a very strict piece of 
legislation, but there are those incidents that require the 
type of investigative technique that this bill would provide. 
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Mike Schafer, sheriff from Yellowstone County, testified 
as a proponent to this bill. He informed the committee 
that he is speaking on behalf of several other counties. 
He said that as a law enforcement officer, he feels this 
type of legislation is very much needed. 

There were no further proponents. 

OPPONENTS: Susan Cottingham, representing the Montana Chapter 
of American Civil Liberties Union, testified as an opponent. 
She said the Union has always strongly opposed wire tapping. 
This is a bill that enables Montana to set up a wire tapping 
system similar to the federal system, and it is patterned 
after a lot of the portections that are on the federal level. 
She read from the ACLU's Policy 251 which has been in existence 
for over 20 years. She said that a "compelling state interest" 
determination is very different from probable cause. She 
asked the committee to look at what is a compelling state 
interest and how that is distinguishable from the provisions 
of probable cause in this legislation. She also stated that 
she had specific problems with section 10 of the bill. She 
is also concerned that page 19, line 19 through 21, is getting 
back into the good faith problem. She pointed out that the 
Montana Supreme Court has appointed a group of attorneys to 
totally review Title 46 which is ,the criminal procedure code. 
She thinks this bill is a very broad and unwarranted intrusion 
just for the sake of the 10 cases which may be very important 
and ones in which there may be a lot of interstate drug activity 
which would, therefore, be subjec't to the wire tapping under 
federal law. She further feels this system could be subject 
to a lot of potential abuse. 

There being no further opponents, Rep. Cobb closed. 

The floor was opened up for questions from the committee. 

Rep. Keyser directed questions to Ms. Cottingham on the 
subject of what a compelling state interest is. Again, 
Ms. Cottingham said there are enough problems and loopholes 
in this bill, and it may certainly be abused. 

Following further questions, hearing closed on HB 794. 

EXECUTIVE SESSION: 

ACTION ON HOUSE BILL NO 808: Rep. Addy moved that HB 808 
DO PASS. The motion was seconded by Rep. Bergene. 

Rep. Hannah stated his concern wit~ regards to the grand­
father clause. Rep. Addy stated the reasons for the 
grandfather clause. 
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Following further general discussion, the question was called, 
and the do pass motion carried unanimously. 

ACTION ON HOUSE BILL NO. 807: Rep. Rapp-Svrcek moved that 
HB 807 DO PASS. The motion was seconded by Rep. Brown. 

Rep. Rapp-Svrcek moved to adopt the amendments proposed by 
Rep. Hannah during the hearing. The motion was seconded by 
Rep.Darko and carried unanimously. 

Rep. Keyser further moved that HB 807 DO PASS AS AMENDED. 
The motion was seconded by Rep. Brown and carried unanimously. 

ACTION ON HOUSE BILL NO. 809: Rep. Keyser moved that HB 809 DO 
PASS. The motion was seconded by Rep. Montayne. 

Rep. Miles moved to adopt the amendments as proposed by the 
Attorney General's Office during the hearing. The motion 
was seconded by Rep. Darko. 

Rep. Mercer spoke against the motion to adopt the amendments. 
He feels these amendments could make the bill ineffective 
and the language is loosely written. 

Rep. Brown said that he has a little problem with saying 
that we should pay for state courts. 

Brenda Desmond, committee researcher, stated that after 
talking with Rep. Mercer, she suggested that a new subsection 
(b) be added to Section 2 of the bill which would address his 
concerns. The language would include: 

"when there has been an arrest by agents of the 
department of fish, wildlife, and parks or agents 
of the department of justice and the charge is 
prosecuted by personnel Q~ the state agency that 
made the charge, the expense must be borne by 
the prosecuting state agency." 

On that note, Rep. Miles moved that the amendments, in addition 
to the one suggested by Ms. Desmond, be adopted. The motion 
was seconded by Rep. O'Hara and carried unanimously. (See 
standing committee report for complete amendments.) 

Rep. Brown further moved that HB 809 DO PASS AS A~ENDED. 
The motion was seconded by Rep. Hammond. The question 
was called, and the motion carried unanimously. 

ACTION ON HOUSE BILL NO. 781: Rep. O'Hara moved that HB 781 
DO PASS. The motion was seconded by Rep. Addy and carried 
unanimously. 

ACTION ON HOUSE BILL NO. 767: Rep. Brown moved that HB 767 
DO PASS. The motion was seconded by Rep. Darko. 
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Rep. Brown stated that although he doesn't feel this 
piece of legislation is the way to go, he moved for a 
do pass because he supports the concept of the bill. 
However, Rep. Brown pointed out that he had a question 
about raising the automobile fees. He feels the monies 
should come out of the general fund. 

Rep. O'Hara said that the more distance that we get from local 
people, the more this system can be abused. He would rather 
see the county commissioners have some say on this question 
of restraining court expenses. He doesn't know if HB 767 
is the answer. 

Rep. Keyser said he likes the bill because it is one of the 
better bills he has seen which deals with this problem. He 
said from the testimony given, th~~ counties view this as a 
major problem. However, he too is hesitant of raising automobile 
fees. 

Rep. Eudaily doesn't like the idea of placing burdens on the 
counties that have district courts. He also said that he 
would like to see what happens wi-t:h other legislation that 
has been proposed to raise automobile fees. 

Rep. Darko argued that this problem needs to be addressed. 
She doesn't feel that we can continue to treat local govern­
ments this way. She said that the legislature is not acting 
responsibly by not addressing these issues. 

Rep. Gould pointed out that this bill could be considered a 
revenue bill and wouldn't need to be acted upon immediately. 

Rep. Brown moved TO TABLE HB 767. The motion was seconded 
by Rep. Keyser. The question was called, and the motion 
carried with Reps. Kreuger, Montayne and Darko dissenting. 

ACTION Oi~ HOUSE BILL NO 794: Rep. Keyser moved that HB 794 
DO PASS. The motion was seconded by Rep. O'Hara. 

Rep. Addy moved to amend the bill on page 3, line 17 by 
striking "willfully" and inserting "purposely"; on page 3, line 
20, strike "willfully" and insert "purposely"; page 4, line 4, 
strike "willfully" insert "purposely"; page 4, line 9, strike 
"willfully" and insert "purposely". Furthermore, on page 13, 
line 3 following "dangerous;" insert "and". The motion was 
seconded by Rep. Keyser and carried unanimously. 

Rep. Keyser moved that HB 794 DO PASS AS AMENDED. The 
motion was seconded by Rep. O'Hara. 

Rep. Mercer moved on page 18, line 3 following "authorized" 
to insert "and a duplicate recording or transcript of the 
contents of the communication". The motion was seconded 
by Rep. 0' Hara. 
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Rep. Addy suggested that the word "recording" be added to 
Rep. Mercer's amendments. Rep. Mercer moved on page 18, 
line 1 following "copy" to strike "of" and insert "thereof 
and a copy of". The motion was seconded by Rep. Hammond. 

Rep. Krueger requested that action on HB 794 be delayed on 
this particular motion. 

ADJOURN: A motion having been made by Rep. Keyser, and 
the motion having been seconded, the meeting adjourned at 
10:05 a.m. 

Rep. TOM HANNAH, Chairman 

crf 
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Helena, Mont. 

(contint.1~!d ) 
Chairman. 



6 .. 4.. Page 
Insert. 

2, follolfing line 17. 
a; and 

February 21 .as 
.................................................................... 19 .......... .. 

(1;;) \then there has been a.n arrest by eqonta of t.he 
d.epar~nt of f1an, wildlife, and parks or a!;Jel'1ts 
of t.he dopartment. of justice and the charqo ia prose­
cuted by personnal of the atate aq-ency that. made tho 
eharqo# tbe expense must be borne by tho prosecutinq 
state aqenc.1~ 

4. Page 2, li~e 9. 
Following; ~that~ 
InseJ:'t;; "';:"" 

s. Pago 2, lL~e 10. 
Follollingl line $)" 
I.llaeri:. ~ ~ (a) a 

li~D AS iU-il:~104D t 
.00 1.>A05 ... _,-.------

STATE PUB. CO. 
Helena, Mont. 

Chairman. 
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STANDING COMMITTEE REPORT 

P"'bruar" "''' 9 ;:; ~ ................... -:~ ............... i. .... ":-:::o: •••.••••• •••••••••••• 1 .. ':!'.':! ...•. 

SPEAtma; MR .............................................................. . 

. JUDICIARY We, your committee on ....................................................................................................................................................... . 

. .. nOUSE B'II N 711l havmg had under consideration ........................................... ........ .... ......................... .......... ...... ............... ... I 0 ..... \ ....... . 

_________ reading copy ( ____ _ 
color 

HOUSE . 7S1 Respectfully report as follows: That ............................................................................................................ Bill No .................. . 

DO PASS 

.................................................................................................... 
STATE PUB. CO. 

Chairman. 
Helena, Mont. 

,..,..UHAITTCC c:.r:rOJ:TA~V 



STANDING COMMITTEE REPORT 

k'ebru.3ry 21 95 .................................................................... 19 ........... . 

MR ....... ~~~;.~~~~~ ................................. . 

. JUDICIAllY 
We, your committee on ....................................................................................................................................................... . 

'''OUSE~OB having had under consideration ......................................................... : .. ~ ...................................................... Bill No .. ~ ............. . 

?IItST 
_________ reading copy ( __ -,-__ 

color 

l:~)USr . Ct)S 
Respectfully report as follows: That ............................................................................................................ Bill No .................. . 

I 

r 

STATE PUB. co. Chairman. 
Helena, Mont. 

cnMMITT!=F ~FrRFT A.RV 



48160 

EXHIBIT A 
2/21/85 

Federal Re~ister / Vol. 49. No. 23!f / Mond;}v. December 10. 1!JB4 / Proposed Rules HB 8 a 7 

OEP"RT~.'ENT 01'= ~EALTH Mm 
HUMAN ~EnViCES 

Office ot Ht:mJ:1 Oevl!lopment 
Services 

~5 CFR P:ltt 1J~O 

CMd Ab~se and tl~!ect PreventIon 
and Tr:!:ltr.<cnt Program 

ACEHCY: Office ofIbman Deveiopment 
Ser.;ccs. Hl IS. 
ArnON: Xolice of Froposed rulemakin~ 

SUMMARY: This rule proposes a new 
basic State grant ret:~lrement to 
implement the Child Abuse 
Am::!ndments of 19M (Pub. 1.. 98-457). As 
a condition of receiving State grants 
under the Child Abuse Prevention and 
Treatment Act. Slates must establish 
programs and/or procedures within the 
State's child protective service system to 
respond to reDorts of medical neglect. 
includin;J rep~rts of the withholding of 
medically indicated treatment for 
disabled infants with ilfe-threatening 
conditions. Other changes in reRUlations 
required by these Amendments will be 
published as a seoarate NPR.M at a later 
date. . 

DATE: To ensure consideration. 
comments must be submilted on or 
before February 8. 1ge5. 
ADDRESSES: rle3se address comments 
to: !':ational C'-':"lter on Child Abuse .\ 
Negiect. U.S. Children's Bureau. HHS. 
P.O. Box 1132. Washington. D.C. 20013. 

It would be helpful iI agencies and 
organizations submitted comments in 
duplicate. Comments will be available 
for public inspection in Room 3758. 
Donohoe Building. 400 Sixth Street. SW .• 
Washington. D.C. 20201. Monday 
through Friday between the hours of 9;()() 
a.m. and 4:00 p.m. 
FOR FURTHER INFORMATION CONTACT: 

Jay Olson. (202) 245-2859. or 
Mary McKeough. (202) 245-2892-
SUPPLEMENTARY INFORMATION: 

Background 

The Child Aeuse Prevention and 
Treatment Act (Pub. L 93-247. 42 U.S.c. 
5101. et seq.) was signed into law in 
1974.11 established in the Department 
the National Cenler on Child Abuse and 
r\e~lect. TI,e National Center is located 
orgiJniz3lionally WIthin the Children', 
Bureau of the Administration for 
Children. Youth and Families in the 
O[(ice of Human Development Services. 

Vnder thi5 Act. the i'<ational Center 
carr.e! OLOt Ihe (ojJOWIn~ responslDilites: 

• \IJ).;e5 ;:r:mt3 to Slolle.s to 
impiement State chIld (lbuse nnd ne~lect 
preventIOn and treatment programs. 

• Funds public or nonprofit private 
DTgani~ations to carry out research. 
demonstration. and service 
improvement programs and projects 
(~csi~ned !o prevent, identify and treat 
c.iliiti nhu3e and neglect. 

• Collects. analyzes and disseminates 
, information. e.g .• compiles and 

disseminates training materials. 
prepares an annual summary of recent 
and on-going research on child abuse 
and neglect. and maintains an 
information clearinghouse. 

• Assists States and communities in 
implementing child abuse and neglect 
pro~ms. 

• Coordinates Federal programs and 
activities. in part through the Advisory 
Board on Child Abuse and Neglect. 

The Act has been extended and 
amended several times since its 
passage. Regulations for the State grant 
and discretionary fund programs are 
found at 4S CFR Part 1340; the most 
recent revision3 were published on 
January 213. 1983'(48 FR 3698). The fifty 
States. the District of Co!u.::1bia. Puerto 
Rico. Guam. the Virgin Islands. the 
Commonwealth of the Northern Mariana 
Islands. American Samoa. and the Trust 
Territory of the Pacific Island3 are 
eligible to apply for State grants. FiIty­
one of the fifty-seven eligible 
jurisdictions meet the requ!rements of 
the Act and the regulations and 
currently receive State grant funds. We 
wil! refer to these jurisdictions as 
"States" in this preamble discussion. 

In this Notice of Proposed Rulemaking 
(NPRM). the Department is proposing to 
Implement a major new requirement of 
Pub, 1.. 98-457. the Child Abuse 
Amendments of 1984. This requirement. 
found in a new clause (k) in section 
4[b)(2). mandates that. as a condition of 
receiving State grant funds under the 
Act. States must establish programs 
and/or procedures within the State's 
child protective service system to 
prevent instances of medical neglect. 
including the witholding of medically 
indicated treatment (includin~ 
appropriate nutTltian. h·,dr.::tio:1. and 
medication) from disabled infan~ wHb 
life-threatenL.'lg condilions. Other 
changes required in regulations as a 
result of these Amend;ncnl3 will be 
published in a separate ;-';PR.\f. 

The amendments add a new pro~ram 
of grants to assist Slates to meet tho 
requirement5 of clause (k). In addition. 
they authorize the Department to fund 
trainin~. technical assistance. and 
clearinghouse octi\'itles to improve Lbo 
provisions of services to these infants 
and their fami!ies. 

The Child Abuse Amendments of 1984 
represent a substantial consensus 
among many medicaL professionaL und 

advocacy organizations that <Jctton was 
needed to adopt protections for disabled 
infants with life-threiltening conditions. 
This consensus formed the basis for the 
extensive and cooperative participation 
in the development of these new 
statutory requirements. and the 
development oi the "Joint Explanatory 
Statement By Principal Sponsors Of 
Compromise Amendment Re~arciing 
Services And Treatment For Disabled 
Infants", (See H.R. Conference Report 
No. 98-1038. 98th Congress. 2nd Session. 
19.40-4 (19M); Congressional Record. 
H-9805. September19. 1984.) (These 
groups include: American AC:Jdemy of 
Pediatrics. American Associatiun oi 
Mental Deficiency. American Coalition 
of Citizens with Disabilities. American 
College of ObstetricLms and 
Gynecologists. American College of 
Physicians. American Hospitai 
Association. American Life Lobby. 
American Nurses Association. 
Association for Persons with Severe 
Handicaps. Associ3tion for Retardad 
Citizens. California Association of 
Children's Hospitals. Catholic Health 
Association. Christian Action Councl!. 
Disability Rights Center. Down's 
Syndrome Conference. National 
Association of Children's Hospitals and 
Related Institutions. National Child 
Abuse Coalition. National Right to Life 
Committee. Nurses Association of the 
American College of Ou!;tetricians and 
Gynecologists. Operation Real Rights. 
People First of Nebraska, and SPin>J­
Bifida Association of America.) 

In substantial respect. this consensus 
Is an outgrowth of prior efforts 10 
articulate fair and reasonable guidelines 
to deal with this complex issue. 
Including the landmark "Principles of 
Treatment of Disabled Infants". issued 
in 1983 by a broad coalition of leading 
medical associations and advocacy 
organizations for the disabled. 
(Pediatrics. vol. 73. no. 4. April 1984. p. 
559.). This document stated: 

\Vhen medical care is clearly beneficial. it 
should ai ..... ays bl'! prOVided. When 
appropriate medical care is no! available. 
arr:ln~ements should be made to !ransier the 
Infant to an appropnate medical faCility. 
Clnsiderauons such as anticipated or actual 
limited potential of an ir.ilividual and present 
or future lack of available community 
resources are irrelevant and must not 
determine the decisions concermnl! medical 
care. The IniliYidual'. medical condillon 
.hould be the 80le locus of t~e dectslon. 
These arc very strict standurds. 

It Is ethically and ICSilily j'J9tified to 
withhold medical or 8Ul"l:ICai procedllres 
which are clearlY futile And ..... 111 oniy prolonq 
the act of dyin\!. However. Supporllve care 
should be proVided. includlnll sustenance RI 

medically Indicated and reliel of pilln and 

-: .. 



P.L. 98-457 
Sec. 121 

42 USC 5102. 

Ante. p. 1749. 

LAWS OF 98th CONG.-2nd SESS. Oct. 9 

PART B-SERVICES AND TREATMENT FOR DISABLED INFANTS 

NEW DEFINITION 

SEC. 121. Section 3 of the Act is further amended-
0) by striking out "this Act the term 'child abuse and ne­

glect' " and inserting in lieu thereof the following: "This Act­
"0) the term 'child abuse and neglect' "; 
(2) by striking out the period at the end thereof and inserting 

in lieu thereof a semicolon and the word "and"; and 
(3) by adding after clause (2) (as added by section 102(3) of this 

Act) the following new clause: 
"(3) the term 'withholding of medically indicated treatment' 

means the failure to respond to the infant's life-threatening 
conditions by providing treatment (including appropriate nutri­
tion. hydration, and medication) which. in the treating physi­
cian's or physicians' reasonable medical judgment. will be most 

1 

1 • , 
• 
t 

likely to be effective in ameliorating or correcting all such ~ 
conditions. except that the term does not include the failure, to 

, . provide treatment (other than appropriate nutrition, hydration, 
or medication) to an infant when, in the treating physician's or 

'physicians' reasonable medical judgment. (A) the infant is 
chronically and irreversibly comatose; (B) the provision of such 
treatment would (i) merely prolong dying. (ii) not be effective in 
ameliorating or correcting all of the infant's life-threatening 
conditions. or (iii) otherwise be futile in terms of the surVIval of 
the infant; or (C) the provision of such treatment would be 
virtually futile in terms of the survivial of the infant and the 
treatment itself under such circumstances would be inhu-
mane.". -' ---.. L!:EW BASIC STATE GRANT REQUIREMENT _> ... 

SEC. 122. Section 4(b)(2) of the Act (42 U.S.C. 5103(b)(2» is 
amended-

(1) by striking out "anci" at the end of clause (1); ' .• 1 
(2) by striking out the period at the end of clause (J) and 

inserting in lieu thereof a semicolon and the word "and"; and 
(3) by inserting after clause (J) the following new clause: 

'J "(K) within one year after the date of the enactment of 
the Child Abuse Amendments of 1984, have in place for the 
purpose of responding to the reporting of medical neglect 
<iricluding instances of withholding of medically indicated 
treatment from disabled infants with life-threatening condi­
tions), procedures or programs, or both (within the State 
child protective services system), to provide for (i) coordina-
tion and consultation with individuals designated by and 
within appropriate health-care facilities, (ii) prompt notifi­
cation by individuals designated by and within appropriate 
health-care facilities of cases of suspected medical negiect 
(including instances of withholding of medically indicated 
treatment from disabled infants with life-threatening condi­
tions), and (iii) authority, under State law, for the State 
child protective service system to pursue any legal reme-

"~~--------------~,-----------~~~~~~~~~~~~'~~'~~~I~a ~ ~~~e~ry to 
dies. includino; the authonty to initiate legal proceedings in "\ 

preven.t the ~ithholding of medically indicated treatment ISABLED INFANTS 

ded-
'child abuse and ne­
)lIowing: "This Act-

reof and inserting 
md"; and 
1 5e{:tion 102(3) of this 

indicated treatment' 
.:mt's life-threatening 
ng appropriate nutri-
n t-}.,tlo. .. ____ ... ~ ___ 1 • 

from dlSabled mfants with life-threatening conditions.". 

ADDITIONAL STATE GRANTS AND ASSISTANCE FOR TRAINING. TECHNICAL 
ASSISTANCE, AND CLEARINGHOUSE ACrIvmES 

SEC. 123. (a) ~ction 4 of the Act is further amended by-
(1) .redeslgnatmg subsection (c) as subsection (d). subsection (d) 

as suOsectJon (e), and subsection (e) as subsection (f} and 
" (2) inserting after .subsection (b) the following ne~ subsection: 

(cX1) The Secretary IS authorized to make additional grants to 
th~ S~tes for. the purpose of developing, establishing, and operating 
or llllplementmg-

"(A) ~he prc:edure~ or programs required under clause (K) of 
su~;~t~o,! (b)(2) of thlS section: 

Public 
information. 

i 



Proposed Amendments to HB 807 

1. Title, line 7. 
Strike: "SECTIONS" 
Insert: "SECTION" 

EXHIBIT B 
2/21/85 
HE 8n7 

Strike: "41-3-202," through "41-3-609" on line 8 

2. Page 1, following enacting clause: 
Strike: sections 1 and 2 in their entirety 
Renumber: subsequent section. 

3. Page 5, line 11. 
Following: "care" 
Strike: "required" through "otherwise" on line 12. 
Insert: ", including the prevention of the withholding of 

medically indicated treatment" 

4. Page 5, following line 12. 
Insert: "(5) "Withholding of medically indicated treatment" 

means the failure to respond to an infant's life-threatening 
conditions by providing treatment (including appropriate 
nutrition, hydration, and medication) that, in the treati~g 
physician's or physicians' reasonable medical judgment, will 
be most likely to be effective in ameliorating or correcting 
all such conditions. However, the term does not include the 
failure to provide treatment (other than appropri2te 
nutrition, hydration, or medication) to an infant when, in 
the treating physician's or physicians' reasonable medical 
judgment: 

(a) the infant is chronically and irreversibly 
comatose; 

(b) the provision of such treatment would: 
(i) merely prolong dying; 
(ii) not be effective in ameliorating or correcting 

all of the infant's life-threatening conditions; or 
(iii) otherwise be futile in terms of the survival of 

the infant; or 
(c) the provision of such treatment would be 

virtually futile in terms of the survival of the infant and 
the treatment itself under such circumstances would be 
inhumane. For purposes of this subsection, "infant" means 
an infant less than 1 year of age or an infant 1 year of age 
or older who has been continuously hospitalized since birth, 
who was born extremely premat~rely, or who has a long-term 
disabili ty. The reference to less than 1 year of age may 
not be construed to imply that treatment should be chanoed 
or discontinued when an infant reaches 1 year of age or~to 
affect or limit any existing protections available under 
state laws regarding medical neglect of children over 1 year 
of age." 

Renumber: subsequent subsections. 

5. Page 7, line 1. 
Strike: Sections 4 through 10 in their entirety. 
Renumber: subsequent section. 



WITNESS STATEMENT 

EXHIBIT C 
2/21/85 
HB 807 

• 

I 

NAME J),4-rJA E. C.Opp 1 M.b,) M.P-II. 

ADDRESS 7.1/ CAVE RaA-b
1 

'BILL/A'lG-S, Alr. 59/0/ 

BILL NO. tlB- 807 I 
DATE ?blj30' 

I 
I 

WHOM DO YOU REPRESENT? 51:c..F --------------------------------
SUPPORT __________________ ~POS~------------- AMEND 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

Comments: 

------

iii 15 CHILb p~c:nO'N BILl.. 15 WG.?-L--/iJrcNDet:> BUT:5t.rFF m.s rveO)V\ I 

ItN lrJH~T RAW FalIND IN MA-tJ'I PICoP6Sft'l. $ OF rnl $ TYPe-. IT /}Tf7;;fvI PTS 

TO LEGlsU1rc fl/O'(2/JUTY 11Nf) t=nIletrL CCJr\IDVe.T. ONE r>oCS /'JOT J-/IWE TtJ B~ 
A 57VDctJT aF HIS7l!R-Y 7D !tPPr2t:c=./If-rE'mlt-l sucH fJ-T1"IEWIPTS HIWr:: !tJVfl-R..IIf73LY 

13R01J~J LImE 1() 5{)(~/€TY BUi TJ/SfJGiC.€CfMENT 7JISr<G5P~1 Ft:rr<. THe=- LAW .II.n-.. I , !'TN U 

I tJ c R. 6f1 '5 /:3T) HUM kN 5 tlFFr::---rc.1 ,.J G . 

UUDGeM~ 1If3(f!fr-n-!€ PR..OGNOs/s Arrz THE IVie:NTltL M't>/d'R.. PHYSIcA-"L 

VIFtBll-l-rY OF A NE7JJBar<.~ OIIL-D, /tND 71-/,;- PR..fJPB<.. R€SPc;rJ56 TD THO,5£ 

0VDGtJ\l1ENTS 1 HAS AU.JAY:S B6l::N THE ftfPRbPte/A-1t c.oNCt-r<N or 771E' 

7M.ENT:S IN CO'N'Jl)NCT7~ wrn-1 ~f.£ieNJ MEt>1 cttL ft-\)VISO}ZS. THI $ 

/tUfl1.AJ 5 FoR t?TH I eA1- D6C):5 /aN.5 10 86 M iH:>e: I;J TH e- <::oN T8(T CJF 

--r-HE? ?MTlCULih<.. S/11JA-noN
1 

- caNSID~)rJ(; /f1.;L Met>I~ F7'tclS J 

R£LI 61 OV S BELl eFS /trfD om 6R CI RWiVI 5-n:rN C6"S. 
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vtltLj ~'-t w 

~r-0 
~4~MPt~ 

PB 809--Ar: Act elimiIl2.ting the requirement thCJt expenses 
for appointed counsel in a criminal proceeding 
be borne by the state agency causing the arrest. 

Thi~ bill will eliminate the requirement that state 
agenci es pay the de tense costs resulting from arrest 
made by state agencies--specifically the Department of 
Justice and the Department of Fish, Wildlife and Parks. 

The requirement was applied to state agencies in ]974 in 
ordE.r to provide defense costs for Department of Justice 
prosecu t ions i. n t he Workers' Compensation trials. It 
has outlived its intended use. It also presents 
pract.icLll problems where the state agency is not 
actu.:lll.y prosecuting a case but is tryiIlg to monitor the 
costs from a distance. 

The act would elimiIl<1te the practical problems which 
have arisen where: (1) there is limited use of the 
st.atute but a potentiul for great u~Je; (,2) there is 
cons iG.erable abuse 0 f the statute \vhere it is used; and, 
(3) there is no practical \lay to monitor or scrutinize 
thC' appointmellt:;; <'lnd payments from d distance. 

The Department of Justice receives bills from appointed 
counsel long after a case is resolved. At that point, 
there is no way to deLermine whether: (1) there should 
have been a challenge to defendant's claim of indigency 
or a request that some or all of the defense costs be 
repaid uS part of the defendant's sentence; (2) whether 
a challenge should have been made to defense costs which 
might not D~ "reason<.tble" in light of the nature of the 
cas~' lnot on 1y the offense charged, but the potenti<ll 
defenses possible under the lacL~ o[ the case). There 
is not even dn indication on most of the orders received 
of \JhQt otfcllo,e was ch~lrged. 



----In the Llst 3 years, aJl .Justice Department 
payments under this statute have gone to 
attornc~~, who were holding the public defender 
cont L~cL; lor thc.:ir county. 

----ThelL~ hils been no scrutiny; the district judge 
sign~: oiC on orden~ prepared by the appointed 
counsel on the basis of the hours spent on the 
casco The attorneys are appointed by the JP on 
the b" s i~:; of an statement of indigency signed by 
the de1eIldant. Most of the cases are tried in 
JP court. The district COUI-t. often has had no 
<1i rec t COlltLl(;t wi th the c<'\ se . 
. . . . . . t.hL're is therefore no incentive for the 

dLtClrncy to be effici('nt to any degree or 
to torego meritless 0ppeals and/or merit­
]('S~3 defenses. 

---There ll...lve been cases in which the Department 
of Justice later discovered that the defenrlant 
was not indigent. 

---The appointments have been abused 
---appealing meritless cases and tryidg 

meritless defenses. 
---depositions of officers on matters that 

have nothing to do with the charges on 
which the attorney was appointed. 

---other extensive and unjustified 
investi<jations. 
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" J.'\ 1/ 
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,W)NJ/\NA 

DEPARTMENT OF JUSTICE 

[\IU': 

'1'0: 

Fror:1: Cindy f'o!-OD.'l 
I 

t l ~ I KAt S[ KVI< [Ii DIVISION 

" , 

Subkct:)"xr)(mditurC'~, I-or I,,~qal Services Rendered in Polson, Ht. 

T flzlVC' att....lcho..i ,I 1 ist of tJ1C' elates invoices were paid fran l\ttorney's 

Brian ,J. smitJf Thocl.1.s f(rclqh¥and Keith Renni<:~nd the n<.llTe the legul 

servic..'C was rendeled to, tlk' hours and minutes charges and the hourly 

ri1tl' of each. 

The brcakdo .... m h'/ fiscal Yl"ar is as folla.'ls: 

Fiscal Year I lours ~linutes Total Cost ------- -----~-

fY-85 to ciate 87 436 $3,392.1g 

F'{-84 109 578 $4,279.00 

) 'Y-f) 3 n 44G $2,999.7S 
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rATE ~I 1 PAID TO FOR I lOURS & MINUI'ES (a PATE ---------- -

1-14-85 'fi10lTDS Kragh Frederick Rc'Cvis r I J 1S $35 

12::) t 

1-14-85 Thoma.s Kragh ArIa Azure 3 30 $35 

1-14-85 Thonus Kragh M.lrcia Finley 2 30 $35 87. 501 

12-14-84 'I'honus Kr.:1gh ~1..lrcia Finley 10 10 $35 
1 $45 400. 821 

12-5-84 'I'hom."'lS Kr.:1gh LX.'rmis Barnhouse 12 ') $35 
] 30 $45 490. 421 

12-5-84 Kei th Rermie Cleo Kenmille 9 30 $35 332.50 

11-21-84 ThOrt1ds Kra<jh lIendrik lIuiger 6 15 $35 218. 751 
10-2(--d4 ThalUS r:rdyh Arl.:1 Azun~ 2 $35 

6 $45 340.001 

10-25-84 'I'hanas Kr.lgh Freder.ick Reevis III 3 20 $35 
50 $45 154. 151 

10-2')-84 TholUS Kragh Marvin CCX~ 12 IS $35 
2 45 $45 518.75 

8-14-84 Brian J. &ni tll Charles Ilamfond 2 30 $35 87. 501 
B-l·1-84 NeJ iIi III Cllyl~ 2 (j $35 730:J 

,Jcx~ Arlo<:' 8 S5 $35 313. 

8-3-84 Brian J. Srni til Linda Rae Michell 4 50 $35 169.001 

\'1 illlU Jean Bukke 2 $35 70.00 

I 
6-28-84 Brian J. Smith John '1'. ContLITre 2 50 $35 101.50

1 5-11-84 Brian ,J. Smith Phillip J. Pierre Sr. 7 48 $35 273.00 

4-18-84 Bl-j:1I1 J. Smith Lynn C. MLmsc·ll 9 30 $35 332. 501 
3-(j-84 Rri,lIJ .f. Smith ]\1..1 rv in Bourdon 5 '11 $35 204.75 

2-9-84 Briun 3. Smith Hobin KallCMatt 3 ]2 $35 I 
1 9 $45 163.75 

2-G-84 Urian J. Smitll VictDr McClure 4 18 $35 150.00 I 
1-23-(~4 Brian LJ. Smith Ro~rt I\dams 4 33 $35 159.25 

140.00' 1-30--8·1 Brjun ,J. Smi th Hosp Shprida!1 4 0 $35 ., 
j-17-!l4 Brian ,J. ;)111 i 111 [\1.:1 n)dn' t Schwa rz la 0 ~35 900:00 I c 0 45 

J )t.klJ1(~ 1\1.:.1 t t -~ IS $3S 113.75 

r.1drtjn lXXln: "3 3 $35 106. 751 
i 1-.) i_ '.: I ! \r- i ~Ul ,). :;lll i t h 'J\; 11."1 l\.7.tll-l' '-, -1 (. ")r co ')1:' 



MONTANA HIGHWAY PATROL 
(Serwitum Cum Hurnilibte) 

., ., ., ., 
* ; , * * * 

, 
* * 

KIM KRA1:>OLfER To: ____ =-=-=~~_'_"_;;;...:.;;:~~;;;....;..;.. ______ _ Dlle FEBRUARY " 1985 

from: LT. COL. ROBERT .1. ~Rlf£.lJH fhNoo __________ __ 

Subject: mOMAS ALAN KRA.GH, ATTORNEY AT LAW 

Kim: 

I have enclosed a bill from Kragh regarding the deposition 
to your attention. 

I am also enclosing a copy of a bill from Kragh on another 
matter which I have approved. you can add this to your 
accumulated expense file. 

RJG:sam 

Enclosure 

"I 
/ 

HQ-16038 



/tUSSCYP ~ Kragh 
Aflorneus III £ow 

410 1 st Street East 

Polson, Monlana 59860 

January 28, 1985 

"[CEJVED HIIQI 
FEB -11985 

IIII._~ 

(406) 883-9327 I 
Montana Highway Patrol 
Department of Justice 
303 North Roberts 
Helena, Montan3 59601 

I 
I 

Re: Slate of Montana v. Marcia E. Finley 
C3use No. DC-84-7l I 

I 

January 2, 198') 

January 14,lYH') 

.f:1nuary ') ') 
'--L, 

Total Time Billed: 

ROSSCUP &. KRi\CII 

FEE STATEMENT 

Telephone conference with Deputy County 
Attorney; telephone conference with client 
on continuance of hearing; telephone confer- I~ 
cnce with Judge Wheelis; telephone conference 
with Clerk of Court. (15 min.) 

Review of additional Discovery presented by 
State. (10 min.) I 
Scheduling and preparation of Notice of De- 1 
position and issuance of Subpoenas to poten- ~ 
tial witnesses. (20 min.) 

Deposition of Montana Highway Patrol Officer I 
Clyde Lindell. (120 min.) 

2 hours 45 minutes at $35.00 per hour ... $96.25 I 
SO ORDERED THIS 3(; ~DAY 
OF JANUARY, 1985 I 
~r;~. ~~~"'L/Pt!Rt~~.J'~:e~_I~' 
JUDGE 

I 

, 
'filii 

I 
... , ..... "..,., ... 1 



.,' 

Montana Highway Patrol 
Department of Justice 
303 North Roberts 
Helena, Montana 59601 

KOSSCllp ~ Kragh 
~lfgmf!lS III CIlw 

410 1st Street East 
Polson, Montana 59860 

Re: Stale of t-ll1l1Uma v. Marcia E. Finley 
Cause ~o. DC-84-7l 

Dear Sirs: 

(406) 8839327 

Our firm was appointed by the Court to represent the above 
referenced Defendant on charges initiated by the Montana 
Highway Patrol. We are enclosing herein a fee statement 
for services rendered which has been approved by the Lake 
County District Court Judge. 

Remittance of our fee should be made directly to our office. 
If you have any qUEstions please feel free to contact our 
office. Thank you for your cooperation and assistance. 

Enclo!;ure 
TAK: sb 

Sincerely, 

ROSSCUP & KRAGH 

By. ~---O---+t---



-, 
KOSSCllp ~ KragH 

A/llJrll(!lSIl1.&/w 
410 1st Street East 

Polson. Montana 59860 

January 28, 1985 

RECEIVED HDQ 
FEB -1 1985 _ ... ,.. 

(406) 883-9327 

Montana Highway Patrol 
Department of Justice 
303 North Roberts 
Helena, Montana 59601 

Re: State of Montana v. Frederick J. Reevis, III 
Cause No. 10-2583-4 

December 14, llJ34 

January 22, 1985 

Toeal Time Billt.'d: 

ROSSCUP & KRAGH 

FEE STATEMENT 

Telephone conference with Mrs. Lea Jeager 
concerning present status of client and 
enrollment in Galen Alcohol Treatment Pro­
gram. (15 min.) 

Receipt and review of January 17, 1985 cor­
respondence from Lea Jeager; transmittal of 
same to Justice of the Peace and preparation 
of memo to the file. (15 min.) "'-

JO minutes at $35.00 per hour ......... $17.50 
'l 7!-SO ORDERED THIS 2() DAY OF 

JANUARY, 1985. 



Montana Highway Patrol 
Department of Justice 
303 North Roberts 
Helena, Montana 59601 

~(JSSCIIP ~ Krogh 
,A/tIJntf.IIS Illltlw 

410 1st Street East 
Polson, Montana 59860 

(406) 883·9327 

Re: State of Montana v. Frederick J. Reevis, III 
CAUSE NO. 10-2583-4 

Dear Sirs: 

Our firm was appointed by the Court to represent the above 
referenced Defendant on charges initiated by the Montana 
Highway Patrol. We are enclosing herein a fee statement 
for services rendered which has been approved by the Lake 
County District Court Judge. 

Remittance of our fee should be made directly to our office. 
If you have any questions please feel free to contact our 
office. Thank you for your cooperation and assistance. 

Enclosure 
TAK: sb 

By: 

Sincerely, 

ROSSCUP & KRAGH 

~~----------~------------



Montana Highway Patrol 
Department of Just icc 
303 North Roberts 
Helena, Montana 59601 

/(OSSCllp ~ Krogh 
AI/orlleps 01 ,Cow 

410 1st Street East 
Polson, Montana 59860 

(406) 883·9327 

I 

J 
I 

Re: State of Montana v. Hillie Warren Phillips, Cause No. 10-2417-4 

I 
I 

Septemher 4, 19R4 

September 10, IlJ8!f 

September 11, lYf)(f 

September 13, 1 9 SII 

September 14, 19131f 

September 19, 19S/1 

October I, 1 CJS/ f 

October 5, 190!1 

December 3, 19H/t 

FEE STATEMENT 

Init-ia-;-o;fice conference with client follow- I 
ing appointment as counsel; (30 min.) appearance 
letter to County Attorney and informal request 1-

[or discovery; (10 min.) 

Telephone conference with client; (15 min.) I 
telephone conference with County Attorney's I 

Office to remind of discovery request; (5 min.) 
telephone conference with Justice Court; (5 min.) 

Conference with Justice Court Judge concerning I 
release of bail; (10 min.) correspondence to 
l'1icnt; (15 min.) 

Telephone conference with client; (10 min.) 

Preparation of filing of Motion for Production 
of Evidence; (15 min.) 

Legal research; (60 min.) 

I 
i 

file review and or~anization; (10 min.) 

Receipt and review of Montana Hi~hway Patrol I 
investigative reports; (10 min.) correspondence 
and transmittal of investigation reports to I~' 
client; (5 min.) 

Fi le revi('\v and l'utTl'SpoIH.ienCl' to client (15 mirl) 

TclcphollL' confel"l'tlc(' with cl ient (5 min.) 

Telephone conference with client and continued I~ 
file review (20 min.) 

Telephone confC'rencL' with 
concerning potenti :11 plea 

Deputy County AttorneYil 
bargain and follow up-~ 

. "'" 
I 



.. . 
Montana Highway Patrol 

Page Two 

December 4, 1984 (Cont.) 

December 5, 1984 

December 6, 198.'. 

December 7, 198!t 

December 10, 1984 

Decembet' II, 19K!. 

telephone conference with client (10 min.); 
file review (5 min.); second telephone 
conference with client (10 min.); telephone 
conference with attorney Brian Smith (10 min. 

Receipt and review of Officer Caperton's 
statement (10 min.); telephone conference 
with Deputy County Attorney on potential 
plea (5 min.); telephone call to residence 
of client, left message to return call. (5 min 
telephone conference with Montana Highway 
Patrol Officer Phillip Caperton (15 min.) 
Telephone conference with client (20 min.) 
trip to the Lake County Sheriff's Dppartment 
to attempt to meet with Officer Bruce Phillip 
(5 min.); trial preparation (45 min.) 

Continued trial preparation (40 min.); pre­
paration of potential jury instructions (20 
min.); office conference with Officer Bruce 
Phillips (30 min.) 

Telephone conference with client (15 min.) 
telephone conference with Officer Bruce 
Phillips (5 min.) 

Office conference with client (60 min.); 
continued trial preparation (50 min.); 
telephone conference with Officer Bruce 
Phillips (20 min.) 

Trial preparation (45 min.); actual trial 
time (360 min. at $45.00 per hour); continued 
trial preparation over trial recess (60 min.) 
office conference with client following 
return of verdict (20 min.) 

Total Time InvolvL'd: 12 hour~; 25 minutes at $35.00 per hour $Ld4.55 

270.00 

$704.55 

Court TLdL': 6 hours at $45.00 per hour 

Tot a 1 Amoun t Due and Owing . . 

ROSSCUIJ & KRAC;I! 



_.". -""'" 
ST:\TE \. BOYKEN Monl. 1193 
("II •• ', MUll!., 637 P.~d 11113 

would otherwisl' II{' l'ntitl\,d to rl'l'l'ivt' bring- Ill')" appl'all-d. 'I'll\' Suprenw Court. Has-
the respondent within the ''('omnlOn fund well, C. J., ht'ld that an award to a ('ourt 
doctrine." Ac('()rdingly, it is entitled tu rc- ap()(lintl'd altol'llt'Y fur rcpn'selltinK an inti i-
cover reasonable attorllt"y (\'t'S alld ('usts g"t'llt erimillal ddt"ndanl is unreasonable 
incurred in that effort out of thl' common and amounts to all abuse of discretion re-
fund. g-ardll'~s of 101"011 rules when attorney suh­

We therefore affirm the ordl'r and judg­
ment of the District Court and remand the 
cause to the District Court for an evidt'ntia­
ry hearing with respect to attorney fCt's and 
costs to which respondl'lIl is clltitkd hy 

reason of this apP('al. The matter of attol'­
ney fet's to be awanled on aPI)('al, wlll'rt, 
proper, is rompletcly within tlur pn'rog-a­
tivc, but when, a:; here, we find all evitll'n­
tiary hearing is Ilecessary, Wt' n'4uest and 
order the District Court tu determine a 
n:~onable atturnl'Y fee alld \'tlsts for aPII{'al 
and to suhmit the same to us In an (mll'l' for 
our approval. Meanwhill', tinH' for pdi­
tions for rehearing alld rl'rnittitur shall rU11 
from the date hen'of in the usual ('ourse. 

HASWELL, C. J., and I),\IS, !lAIUtI­
SON and SHEA, JJ., (,OIH'ur. 

Tht" STATE of Montana, Plaintiff 
and Rl'l!pondent, 

\ .. 
Dnid Alton BOrKEN, Defendant 

and Appellant. 

No_ SI-:!1'I7. 

Sllhmittt'd O('t. 1\), 1%1. 

Dt,t'id\'d Dcc. 2:1, 191"\1. 

. \ ('ourt·appoinkd :llt\lrllt'y sOll~ht hy 

motion to have thl' tri:d (',Iurt \\"ai\'" its 
I ()('al rule selling forth a llIaximulll alllounl 
of attorncy fees. Thl' Ilislril'l l'ourt of tlit· 
Bighth Judicial Distril't, ('uunty of Cas('ad!', 
Joel G. Roth, J., dl'nit'd nw~i,)n, and attor-

mils an affidavit from his accountant show-
illg- thal his over/wad costs alone fut period 
of t inl(' that h(' \\'orkt,tI on ease eXl'ceded 
award, Icaving- nothillg" to hc applied lo­
ward his o\\"n slJl'lHlrt. 

Ik'\"('rsl'd and f('manded. 

1. Attorney lind ('Iit'nt <:=):12 

Fl't!s awardl'd to a ('ourt-appointed al­
(orney for rt'pn'senling- an indig-cnl crimi­
nal t!.-fl'lltlant must n'imhurse the attorney 
for offiCI' overht'ad and (' .xpcnses and yield 
something- toward his own support. MeA 
4ti H ~u I( I). 

2, Attornt'y and ('lien! <:= I:J2 

An award to a t'ollrl-ap(loint(,d altor­
lit'), for !"l'pn'st'ntillg" an indigl'nt criminal 
dt,fendalll is IIl1ft'aSonahll' and amounL-; to 
an abust, of disc-rl'lion reg-ardless of local 
ntl." wlwn attorney sullrtlits an affidavit 
from his a('('Ollntallt showing thal his OVl'r­
ht';111 t"Osl.'i alllll(' for period of tim!' thal he 
\\'or[.;,'d on casl' l·x("l'l'dl'd award, leaving­
nothing to 1)(, applit·d toward his own sup-
POI" ~CA ,lti K ~tJl( I). 

./01' Bottomly arj.;lll'd, Cft'al Falls. for de­
fl'ndant alld ap,lI'lJalll. 

Mike Creely, Atty. C!'II., Helena. J. Fred 
Bourdeau, County Atly., I{andall Snyder ar­
g-tlt'd, Ilt'plity ('''Ullt.\' Atty., (;fl'al Falls, for 
plaintiff and /"l'spondl'1l1. 

La \\"I"('/II'\' A IIdl'l~OIl and Uanid })onovall. 
(;t\'at Falls, for alJli('lJs curial:. 

HASWEI.L, Chit,r .1 list il'!' . 

.JOl' HollO/lily, a I"Ol1rt ·appointed attorney, 
!lllll't·" tlil" /lislrid ('ourt to waivI~ iL~ local 
rtdl' whidl sl'ls fllrt h a maximum amount in 
altllrlll'y [,.I·S tl, h" award('d a eourt-ap­
pointed lIttornt'y' fllr rql/"l'sl'nting an imll­
g"<'nt ,.,.illllllal d"rl'llll:tnt. The Distri('t 
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, Court denied the motion llnd Bottllmly ap-

peals, We re v erst!, 

Bottomly was appointed by tIll' Distrid 
Court of the Eighth Judicial District to 
represent David Alton Boyken Boykcn 
had been charl{t.>(j with three felollies: ag­
gravat.t.'<i assault, robbery and fclony theft. 
A trial on these charges bt.'gan on March 26, 
1981, amllll8ted for four days. After delib­
t~rating for over nine hours the jury rl'­
turned verdicts of acquittal on thc robbt-ry 
and aggravated assault char~l'~ but wa~ 

Ulllible tD reach a verdict on th,' fdony 
theft chllrgc. 

Following the trial, Bottomly mOH'd tIll' 
District Court for compensation and suh­
mitted an affidavit itemizing IllS work 
hours and t'xpt:n~s. He rl'(jul'sted a total 
of $3,431.9~ for 1~,5 hours uf out-"f-,uurt 
time at $~.OO per huur, 'Z7 huur.; "fin-court 
time at $30.00 per hour, ;lad ~H 9:-: for 
l·xpenses. The District Court d"lli,'d his 
rc(juest and limitt'<i hi~ ,·"IIlIM.'llSatipn to 
$1,000 for attornl'Y fees plus $:H ~s fpr l'X­
p('n:lt's. 

I{ule 45 of the Rules of thl' r:i~hlh Judi­
cial District Court. provides that a ('ourt-ap­
p()inlL'<i Ilttorney shall II<: com pl' II,., a ted at a 
rate of $:30.00 per hour for in-court time 
and $20.00 ll<:r hour for out-of -{'ourt time. 
However the rule also providn; that such 
comp('n~ution shall not l'X('l'l'd $I,()OO in a 
ca:!(! in which une ur more fl'lonil's arc 
('hargL'(1 unll-ss the t'a:le is an l'\ll'ndt'tI or 

l'ompll'x rq.lreSt'ntation. 

Thl' Di~tril't Court l'llnclu(kd that this 
('a!!C WIL'! not the type of l'a~1' l'olltl'mplatl'tl 
by Rule 45 for allowing fees in ,'Xl'l'SS (If the 
*1,000 maximum. In his onJt.r denying 
HlJttomly'~ requcst and :wttinj{ attorney 
fll'S at $l,Ot)(), the Distril'l COllrt judgt' not­
L~I that more th:tn thl usual numtlt,r of 
out~i(lt' attorrll'),s Wl're b;,'ing appointt-d to 
rl'prt'~nt indigent defendants char).!','d with 
criminal offt·n~es. The J utlge also notl'd 
that an unknown anlllunt of l'xl'l'nsl':; stitl 
had to be paid (lut of thl' District ('.lurt's 
budj:(ctcd funds. 

Un April 17, l~f:l, Buttumi), III <I \. ('(I tIll' 
lJistriet Cuurt tu reconsider :b PI',kr. A 
hcarinK was ht:!d and Bott()flll, ~\Ihllliltl'd 

the affidavits of thrl'l' experienced criminal 

lawyers which statell in substance that the 
ca~ was complt'x from buth a legal and 

factual standpoint, that the number of 
hour.! spent by Botlomly wa.\! l"e880nalJle 
and that a private attorney hawlling a simi­
lar case would charge at least $50,00 per 
hour. An affidavit from Bottomly's ac­
countant was also suhmitted showing that 
Bottomly's shal'\! of his firm's monthly over­
head fur the time he sll<:nt on this case was 
approximately $1,006.20. 

The District Court reaffirmed its earlier 
order and Bottomly aplll'als. 

The following issul's an' present.t.>d for 
rt'Vlt'W: 

1. Whdher the Distriet Court abused its 

discretion in this case in limiting the award 
of attorney fees to $1,000. 

2 .. Whether the award of attorney fees 
in this case constitutes an unconstitutional 
dl'nial of the indigent def(,lldant's right to 
effel'li\'c assis\.<lIIcc of counsl'i. 

:l. Wht'tht'r the Ibtmt Court's award 
of attorney fL'l~s violates the Fifth and 
Fourteenth Amendments to the United 
Statl's Constitution and l'Orr(~sl)()nding ~_ 
tions (If the 1~72 Montana Constitution by 
taking- dcfens(' counsd's property without 
just comp('nsation or by denying him equal 
"roll",tion of till' laws. 

4. Whl'lhl'r a Montana District (',uurt 
has inherent authority to order that court 
appointed counsd II<: ('()mJl(·nsat(~I. 

To dl,tl'rmine whdll('l' the District Court 
abus('d its discretion in limiting Bottomly's 
f l'CS t.H $1,000 it is ncc{'ssary to refer to 
sl.·ction ·16 R201(J), MCA It provides: 

"Whenever in a criminal pr()C('eding an 
attorney I'\!prl'scnts or defcnd~ any ver­
StJll hy order of tht, tourt on the ground 
that tht' person is financially unable to 
employ coull:lt~I, the attorney shall be paid 
for his services su('h :;Ulll as a district 
court ('r justice of the state supreme 
tourt ('l'rtific.-; to I)(~ a rt~asonable compen­
~ati()n thl'fl·for and shall tIC reimhursed 
for n'asonahl(' ('osts in('url'(,~1 in the crimi­
nal pn)(,l,t~liIlK." 
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This stat lit., rt''1l1ir,''; that a "rt'a';Plla"I., 
COmll('llSatioll" II(' plud ,I ("llirt-al'poillll'd at­
torney. 

This cpurl has adol't"1i g-llid"lilll's to II(' 
followt:d when awardin.L: :1 colurt-appoilltl,d 
allorney rl';tspnahl,' COl1lp"lbatl"n. Tlll'j' 

an' as follows: 

"'The fl'l' nel'd n"t hl, of an amount 
equal to that from a l'".\ing- L'lil'nt, hut 
~hould strikl' a "alanc,' hl,t 1\l"'11 ,'ollflil'l­
IIIg intl'rl'st:;, inl'ludinJ.!; thl' profl'ssional 
pblij.;:.ttion pf a lawyl'r to makl' II'gal 
('oull",1 availahll' alld till' increasingly 
heal'y Ilurdl'1I on th., Il'g:d I'rof,'ssioll l'rl'­
lltl'd I,y .'xpalld('d IlItligl'lIt rights. Court 
app"inll.,d ('!luns,'1 "h"llid Ih'lth.'r hI' un­
justly ,'nril'hl'd !lor ullduly illlpoI'l'risfll'd, 
hut IlWSC hl' award",1 :111 alllolillt which 
will all"\1 th.' financial "unil'al of his 
pradi," _.\ t"It!nty "h,11I pa~ :1 rt'!lsollallil' 
allloullt ftlr :.11 pr()ft ,'lllllal SI'n,n's "hl('h 
011'1' not tll'llated. 

"'EIl'llll'llh \if t:!lIl"id,'ratidll in fixing­
f~s includtJ1hl' al1l(lUllt of tlllll' :llId I'f­
fort l'XI'I'lld,'d;..1.hl' natun' alld ,'\!t'nt (If 
the serl'ict's rl'ndl'rl'.~;th,' fl'I's paid for 
similar sl'n'icl's in otill'r juns,lictl()I[~llI' 
t radi tiollal fl'spol1siitil i tit's "f t hI' 11'~al 

prOfl'SSlt.rI,-"thl' amount lIf puhllr funds 
made alarlahl., for sudl !,uq'"ses, al1~ 
judici'\lb rt'sp .... d f"r th,' t:l.\ paying- puh­
I,,' as 11..11 as thl' IlI't'ds tlf titt' al'CUSt't!.' .. 
Stat<' I. AI/i.,s (1979), ~1(>l1t., ;,~i7 1'.2ti ().t, 

36 St.lkl'. ~:"~I, ciling- 3(;11<, 1 l,l'hiroll­
del/e (1\17ti), I;) Wash:\pp .'At,!, ;{,(j 1'.2.( 
:la. 
(1] A I'()urt-:'l'!'oinkd at to("Ill'Y must 1)(.' 

awarded all allldlint that \IiI! ~dlll\\" thl' fi­
nancial sunilal "f his l'r;u·l!t'" WI' agTl'" 
tlwt "fe,'s :tl\,tl"t!t,1 apl'uillkd 1'"un, .. llIlust 
rl'imhur,,' t Ii., at torney for t.flll'l' o('l'rhead 
:,nt! ('xp.'ns,'s and yidd ,,'Ilk! hillg toward 
hb own support." l't'UI ,/t, \ J"fUbt)f1 (1\Ii\l), 

~':l III.Al'p.:',d i'-Ix, -I!I III Ill'" :'::F),II; :-J E.~d 
iIlI;:! 

In .-I/lil.', 'U!,!".I, thi:: ('''llI": ",t ("rth a 
):llIdl'lln,· l"I'gar,jillg (it,' 111:1\11,,11111 hourly 
rat!' to Ill' :111 ,lI-,j.'d a l't'Url-:qll"illkd :Iltor­
Ill'). ThiS ),!ui,I"lilll' \\iI' al",jl.,h.,,j ill /11 /"I' 

Ft (ici"lJ /" _-t<i"I'/ Huit', I,'!t' 11'1"1 I, ~lollt., 

(;;q I'.~d II~:" ;~S Stl~.,1' 11;1:\,1.<11 thl' olh.'r 

g-ui,ltolilll's sl'l forlh ill :\I/i,'-', slipra, rt'lIIaill 

in dfl'l't. 

12\ In this eas(' tit., /lislriel Court did 
nol indil'all' thal it had I'ver I'onsidl'rt'd the 
g-uidl'linl's set furth in AI/iI'S, supra, when it 
dl'll'rlllilll'd that HoltWllly should I)(~ award­
l'd tfll' $1,000 maximum l'stahlishl'd hy its 
own 10<':11 ru!t'. TIll' $1,000 award is not 
reasonahle !'oml'l'nsat ion ill this ease alld 
tfl!' District COllrt ahllsl'd its discretion in 
limiting- Bottomly's !'olllll('nsatinn lo this 
anlOUIlt. /lottonily Sllhlllitkd an affidavit 
from his :w!'ollntant showing that his (Jver­
fll'ad ('osts alOll!' for t h(' I)('riod of tinw that 
hI' work I,d till this ('as!' l'xl'l'elied the $1,000 

award, I .. aving n,"hiil~~ (0 III' applied to­
ward his own support. i{('gardlcss (If its 
own lo!'al nril's, a IJistril'l ('ourt Irlllst 
award an amount which will allow for tht' 
financial surl'il'al of tfll' l'IIurt-al'poilltf!d at­
torney's pral'li('(', and till' dements set forth 
in tht, _4l1il's rase IIlllst he I'onsidered when 

fixing- a f"l'. 

Sin!'., WI' ha\'l' dl'll'rmirwd that the award 
of attorney (el's ill Ihis (';t.')I' was unrl'aSOI1-
allll', 11'1' need nol addn'ss thl' remaining; 
iSSlll'S raised in thi~ appl·;d, 

\\'" fl'Vl'rs{' and ""lI1antl this ease to lhl' 

Ilistrit'l ('ollrt f,lI' a f('I"\lnsidl'ration and n'­
dl'lt'rlllinati(lll of the award of att()rney fees 
following llll' gui(it'lilll's:l'l forth ill Allil's, 
supra, as nlOdifi,'d hy /11 n' i'etition t() 

AdO/It }lul", /<:(1'" supra. 

MUlW1SON, I1AIWISON, SHEEHY, 
WEBI':H, SIIEA arid DALY, JJ., (,()IlI'ur, 
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7 

8 

9 

*' ••• 111** F , L E 
TI! E STXl'F Ill-' Hotl'J'MU\, 

1'1 d Lnt L1" [, 

-vs-

IJt! It!IHL.JlIt • 

• • • 

Nu. CH-82-49 

O/{IJ)-;H AFFIXING ':~"G;',RU A, ,:iEll 
J\TTO!WEV 0 S fEES-".' ~, " , ' L~ 

AND I,PPIWVING CLAW J I 0 

• • • 

to Till' CO)UI I Iid~i r"ceiv'.'d dod cLiretully r,"vi.ewul the 

II 

12 

~·l.lll.l ,)1 ,J,)lill (:. I)"i'l,~, .11'l-'oinLl'ci dtt,urn"y ill Ull,; ,'~att.cr. 

Tn till ,; l'l,ltt "t, LIp, ('null 11(;'01 tit-L!!rnd 111,:; thLit .1 

1,',I,;"".I/dc.: '''t'lllll'\,'~; lel' i,; thf' ';llIl' of '.>/L,00U.00. 

13 lin t'xi'l.tll.lL![)n 01 tlli,; dlllU\lllt is fll:Ct.:S;';,.J[''/. The 
t,'L,1l ,·l .. illl SUbl'!ll'l,l'(j by thl,; iJl)[JOlnl .. ,,! Llttonll,/ cJ/ld his p<>rt 

1·1 f"j' ,Ii I !;,.'rvict>,i, lIlC)'I<iill<[ ()Ul-()I-[)()cy'"t Cl-:[,"II I" i~ the !;L:r 

IS 

It) 

18 

19 

20 

21 

22 

2,1 

27 

1.9 

30 

o J ~~ .. ~·1 , S 1 ~) • ~ ! . 

TIll' 11,/1111" "I 11t'~ di,ft'II:;" Wd'; 1I11'IILd dl~;(!<J';(' or 
d,.'t','cl. ~ltl~;l uf UIL! ,!t fort. Q( tilL: defun~;e coull~;l,l wa~ direc 
tll t1llt.linin'i f,lets \,!tidl ,Jrc'oe:;t dlilLlctr!ri~L·d a~; hIstory. 
~Ilo\o:,'o!. lllL! 1'10,)l [lj"'!'L!III"d jl¥ Ult~ dl!J':Il!;L! Lit thl: trLoll con­
e; i :It,'d uf t.Jw L,'s!: i 1l101lY u.f n' l.lt 1 "'e:; ,11101 f C It.:lllL; In rcqard t 
I-'rl01 .:Jct~; dill! ,lClivl!:/I'S of ,this dcfl'odilllt. While thi,s had 
:illn:L! illtt!i'L'st, It 10.'<1:; Llllj"ly (rn!h'vdnt:. This inform.:ltion 
Ile",j Ilot l,,~ ill'dUi 1),/ t lie jury. It. jS ftlund.:Jtluflo11 evidence 
to thL' t,,:;tilliony of tll,)- '''-Y.[l,'rts :JlIrJ 1'11(jhl 10.'('11 have: been 
,),[lilllL,'d by lIlt~ir It!:;tillluIJY ,,:; lIi~L(d'Y wliL!n! it w,)s r<!levant 
I3cc,)u"L' or 1 ts i1'rt.'lt:v,lllt, nature, i~ lil,lilll,/ beC.1"'0. evidence 
C"lIt,'!','d IPl)1I ~;yllli).lt /lY rllr LlI(! d(·','fld.lllt. 

I'lhi j., ';"1'1,' IIlV",;t.iqd~,l()11 flf LlIl' lIo.ll'l"C:lillqS at the 
~:;I...:l·Il'.~ ()I tth.~ ulft'n:;I' W\~"t.! l('quirt~d e)l U(!Lt'nSl.· cou!'~l..·l, thest: 
,q'!,";il' LcJ hoi';,' [",,.'ll '·.-lrT ind to d/)';lll d lo..:nqth~. ThL! rc ..... as no 
O:,JlIIO:!lI' ,,!j 10 I Iii! 11."'[I"llill<J~;' Uo ('vidL!lIce contrary to the 
Victl:Il!;' (k,,('l'lpt'l()n d[ll'o:ar('li. No 1).llli~t:jc or other expert 
L'vi,I"Ill',' \~,I" 11I<lI",II.('tl 01' Illlli.Zl'd. COIHl"ld oriqir.Lllly told 
t h,' "')'0\1 I 11,,,[. 1 t IIOU ttl lJ(· 1I,,(;t':;:;o11 Y to 'Jnt."f' intcJ il c0mplet·. 
111\,L'~;L \'j.ll lllll c<l lllo~;L' f;l<\I'!j .1fld 'fut cO',lns,,1 di d not utilize 
illl"r;'I,lll()1l ,IV'-lildbl" tilt"(Jll'lfJ Lhu :'lll'riff'!j aftic". rndeed, 
,It ,I h"d!' ill,! I Jl 1)",,"':1I1"'l ()l I')!!), till! ,r"l,'ll!j" C(JlIJl~;t'l Lltt.:!mpt 
t\) q .... ~t till' ('(lIll! t () ,I i ~:)jl1i ~:; til,' Ch:l[ql'~; lA~(·dll~.t: t JlI) St~)tc: h.J.( 
d,',illt'\",'d ,"!Id, II,'". Th,~ t"IlI' 1illOrlY' .It tll,lt ht.:.lrir.'l !jt!ows thilt 
! tl" .I'·["li;," til,: 1.,:1 .III "IIlI,t I.IJ uti lILI'U III .lllY '",cd'! ttl<' ",vider 
.-1':.II1.d,[, tl<ll11lfl': ::I.lt". 11 .. l.ller, I,h" UU'U:it ')1' I.hlt hearin( 
~,I'i I ~ .. l\ ~;IJlI't' t ~H' j IllJ/lt.y I\lt:(}r)){~y ,llid t~l(! ~al/:ri [f' hud Lluthor 
th,' ·.",:Ll'II:; I., /'.':),111' Ill,' d"lllolit Ion to t'llulr hOllt;" tt'..lt the 
~;t.!t~' Il,lli 11,It I '('I~ It(~(l lrl tlll~ (il'~jt f'l(:t.l()[l (IF (~Vif!{··r.(.:(~; 

JI 'i'I\,' ': '["!:';" lIlSj,;I,," ',I\,ot i\' !',lrj ~O!!it: :I,cw the0ry 
lll.\)]\'J:" Ill' ."'!lI.llI.l ~.t.ltllt(\. nrt '~"rlt I: ,ji~;,'.t:;!· '~:- dcfL1ct . 

• iI,' 
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In SL1.te v. t'oykl'Jl, 
,ld')l't "d tri~'-';;!-~J'-I~i-dl' I ill': ,; 

( 

IH St. Hl:[). n 1J4, the SUl'[t:Jnt: Court, 
tor t IH' ,:ollrt in dt:terrninineJ rf:afionilb1e 

3 Cllll:!"'IlS,1liull: 

4 .... ''1'11<' rev lle'l'd not Il,' of ,1.(1 <Amount e~<]Uill 
to th,H_ ft-U!ll J p,lyinlj client, but should 

5 strike a balolllce bl'tlll..!en eonflictinq in­
terests, inel Illlill'1 till! proft:5sionill oblig<Ation 

6 of ,.t I J.wyer to In>!K!! l!!IJill c')unsel availuble 
and the' i nen.'.1 S i IHJ 1 Y heilvy bu rde:n on the 

7 legal profession created by expanded indigent 
ri(]htg. cour-t L1l-'(Joinl~d counsel should 

8 neither be unjustly enriched nor unduly 
impOVl!t"i!;llt'd, but must ve ilwarded an amount 

9 which wd I ;Ilow thi·-(.ln.oncidl sur'/ival of 
his pr.1ctice. A CUUl1ty shall [)ily ,I r~ilSOIl-

10 ilb 1,-, ;1111011111. fur ,1.11 IJl'oft.;ssicin.:ll ~;er'/ice:.; 
which ,1re not JOIl.llI'd. 

II 

1:2 

[3 

14 

IS 

13 

I? 

13 

19 

20 

21 

23 

"'EI{\lIlt~flt~) of (~()II~idt·r't.i(J{1 ill Ei:·'iny f{..!I;~i 

il1clud,' til<' "I':cHJIll ot l11l1U ilnd e[furt t:xpenc.ied, 
the nature ,1Il,1 ,·;.:t,!lll of the :>ervices rL!nderud, 
tile fees i':lid for !;lllli lilt" s('rvicl::'~ in uth(~r 
juusJictio!l~;, tll(! tl".'HjiLional rr:sponsibilitil!s 
ot the l'!'1i11 [:1'01 C'!;:; in!., the illlloUllt of puh] i (~ 
funds m,ld,' ,1.Vdll.ll>ll' fnl- slIch puq;C~l!!i, emu ,I 

i ue! lei ,)11:; rl "ij"'C t. fIn t.!1i' til:, i '01 Y i 11'1 ['uld i c 
as w"l'l ,1S I ill' 1I",,,l:; of till' ..lCCI1:",d.'" ~;t,}t.l: V. 

/\11 ies (19'/9) •. " Mont. , S'J7 P.2d 64, 
36 SL.He;'. fuo;'(?1\~in4 St;-:!f,-:-v. I.,'hir()lldclle 
(1')1('),1') \-1 .. ;;11.1\1'1), ')1)/, 'j'J() 1'.2.1 ll." 

,", .... ~. 

TilL' ;'ollr-t concludl's then: 

O 
',.- , 

1. TII,lt lll,' d" t ,'II!i" (If lit i:; c.:t:;(! 
\..:-;::qll i C.1L,_, nor woulJ ~Hl (~XPl'I' i V:lr.,'\.:d lawy(:r 
1,""" II,HIt ,; of r .. se..ln:il. 

"".\:; /lot [l.l r-t i cu Llr 1 y 
hilvc r~yuiced unJ-

r2'~ III LlI" '1,!lll'l-dJ c()llununity of i'l{)lllilnd, il ['il'lin,) 
',.t w,~IlJ':" U("'II ,.1101,' to lIolv," n:(J(,lvC!d tlllS ';,11111' ciuten;i(' 
LIIL' ,l1nOUlIt: lI<:lc,in,ll'pI'o\"'d Ly tllu COllrt, narll(·lj' :;12,Q(JIJ.(Jr) 

),;"iI '·()Illpl,,!.,· tl'i,1i "lilt! I'LJ!Ot-Lri,d llluLiUIlS lJI l!lL! lJlstrict 

:'.5 Q TIl,It l!" ~illm l"'I"irtiIW,'rckd will nt:iltll.'r unjustly 
c': I I,·it ,1<'1" 'dhluly i111I'I)\'I'I-I:>11 I hr' CU1IJl:>L!] JUI' thL! duh!n!;(' ,lnu 

2G tll,,; ,11"" lilt wIll ,ls:.;ur", the til1dllCJ~1i survivul of !tis practice. 

2'1 0 ','h,' ('utll ~ h,1~ ,·()tI,; Id'!fL!d th,' .:llnuunl uf t iInC 

';].l1:::v,1 III tltt:! .lltun,,·y':; Clclllll ,1UJ whilL! lilt.: ('ourt t'lnd~: 

:'8 ~11,,1 ,·')11el'I..!"'; t.Io,IL ('(HIIl:i(·l did ';I"'nd the! st:ilt(:d tim" 1I[)()fI 

rill,; ,',I';", tlt.11 Illllt'll ul Ih,' 1'llulI WoIl; "iUI,'r- IiIJ,;dl/l·':!."d 
~<J ,)1 ':-,p\~11ded l)"l',lll~l' o! Lht~ 1Ilt'AJ)er il'Jlt:L:. 

:;J @ 'I'}: I:; ,Iud'!,' '-',l!; 1.""11 1:,III,~cl ul'un 111 the 'l"n';r-~l 
,11 ',\ west.1 III r-1U!!t,"lflll to t1:< dLt{)I'n(~yl~i fl.:t~~i ill thl:J t'/[JI' 0! 

31 '1:,,' l111",,'I"llS lllllt"; ,ll\(1 b .. li,'v,·,; th.lt t.1lL! .1:1lOu;1I j [;'[Icd ill 
',h,.~ l",l \' tu jll! l~11C ~\lld (Iqtllt,lblt~ l)d~~l'd I~P()I, lh·i~ ('Y.fH·tJ'~LCI_. 
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o Lil~t 1 y, Inll!it I)l' Ll<ld.,d u phi losophicill note. Couns 
tllJ" ! II,' ,it-I,'nd.:.llit 111.1.1,' Illdny d"lllcllld~,; ac: this C.J.S(! IJj'o'Jressed for 

2 th,! "XfH'lhl i tllrc of III()n,'Y. 1ft> L' [;1 i illS t.hat he h.J.5 il "r ic}ht" to 
L!\"'l y !;,'I VI,',! I.Il.lt l,l1'llll I", .IV,]! 1,jol" to him. I do not belie'le 

3 th.1t i!~tli,' filll>'. I 1",1 i,'Vl! t 11~1\t. tlte rul,~ i!; till"! ric;htof 
~ PI"",;"II! Ill., d 1":I~;"I"d)I" d,'l<:u!;(', un', whIch il per!;CJn polylnq 

4 / tll,'lt' l)WII \v,IY III 111(' wUllld n;d!;oudbly fltlclncc. JU5t 1:,-,C.:.lUSC 
tlI,' Jllt) '. • v,ld,d'!,· doe:.; not mC.1n th, t dj!~ , 

5 ,'l,'lld,dlt. h.I'· .:.l r i, It ot ,;x·l,,1' I fl' cv"ry 11 hWol -Wi} 
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IV. SBNn:NCING 

[12] Four doctor'll wstifil,d ~(ore the 
jury concerning Korell's m~nLaI condition. 
The State produred Dr. Herman Walwrs, 
Ph.D., a clinical psychologillt, and Dr. 
Verne Cressey, M.D., a psychiatrist. The 
ddendant called Dr. William Stratford, 
M.D., a forensic psychiatrist, and Dr. Mi­
chad Marks, Ph.D., a clinical psychologist. 
Additionally, a psychiatrist, Dr. Noel How­
I,ll, M.D., was retained by the dcfl'n!le and 
fill·d an evaluation with the c'ourt although 
hI' did not teetify. 

These expert witnesses were allowt-d to 
express their opiniolls concerning Korell's 
medical diagnosis, whether he suffered 
from mental djgease or defl'Ct at the time 
of the shooting, his capacity to fpnn the 
rt't.juisite intent and hill ability to control hjg 
behavior. Additionally, Dr. Str.&tford was 
called to wstify at the sentt>nt'ing hearing 
011 his recommendatiollll for trt'atm(,lIt of 
KorelL All UIt! .doctors filed written evalu­
ations with the court. 

Immediately after announcin~ sentence, 
the trial judge slated: 

''I'm going to address myst·lf in regard 
to your mental condition. Let me say 
that the jury heard the evidl'nce oy all of 
tht' various doctors in regard to your 
menl<d cOllditioll. The jury reached their 
cOliclusiull a(tt'r ~ome t wI·nty· four t{1 

t wI'llly-six hours, and in that condusion 
they found that you were responsible 
alld. that you did have the lIlt'nl<i1 swte 
n':(luin'd oy the statute. For me to ill­
dulge otherwis(' would amount to noth.' 
ing but nullification of thl' jury's dfort, 
and I will not do so." 

'i'his lJronoun('I'lilent flit'S in till' fal',· of 
the court's basic duty til indq}t'ndl'nlly 
('Valuatl' th,' dl,f"IH]ant's IIwnwl I'ollditiun. 
The trial judge's refusal to act l'Ollll'l'!s this 
Court to vacate the dt'(l'ndant's st'nu'J\('p 
;,nd n'maud (or rest'nlt·nt'1I1~. 

As Part I of this opillion l'st;lblisht'u, 
whenever mental disea.-;e or tit'feel is put in 
issue, tIlt' trial jud~e must n'\'iew 11ll' dl'­
fendant's Iflt'ntal coudition prior to St'UU'IH'­
lug. Ikft'mng to a jury verdict indi,'all's a 

misunrlerlltanding of tht' distinct roles of 
the jury Ilnd court. 

[131 The jury has a narrow duty under 
the statUWIl: to consider mental disease or 
defect insofar all it relawlI to criminal state 
of mind. The fact Ulat a jury hall found 
the exi.'IU!ncc of a requisite mental state 
does not conclusively establish the defend. 
ant's sanity or fitness for penal punish­
menl That ,dewnnination must be inde­
pendently made by the sentencing judge 
and the n'cord m\lst rent .... ~t the deliberative 
proces.'1. 

If problems uf cruel and unusual punish­
ment of the insane are to be avoided, the 
senwncing judge must faithfully discharge 
the review duties of st-octions 46-14-311 and 
46-14-312, MCA, The senWnce is vacated. 

V. ATI'ORNfo;Y FEES 

(141 As a final matlt'r, ddense counsel 
appeals the order a(fix.ing his attorney 
(ees. The court delt~rmint~d that reason­
able (t-'e8 for Korell's defl!lUle were $12,000 ' 
and awarded the appointed attorney this 
amount. CounlSel t'olltends that the 
amount is unfair in lij,(ht of the de(rnst 
pr('sented. 

This Court has adopt<·;J l~ui;J(,)ines to be 
followed whl'n awardin~: a ('ollrt-appointed 
attorney eompensation. Those' guidelines 
are set forth in State t', I/uykcn (l9~1), 196 
Mont. 122, 637 P,2d II!!:!, and the District 
Court order at iss lit'. That order renects 
that the District Court propt·rly considered 
the Hoyken factors of time l'xpended, na. 
ture of the defense, fees paid (or similar 
st'rvices elsewhere, puolit' funds available 
lhe responsibilily of the leg-a I profession' 
alld nPt,tL'I of thp anlls!'d. Having s~ 
"'ached its decision, we will not disturb the 
trial court's award of fees. 

\'It' relnand this l'aust' to the District 
Co.u~t for f('sent!'ncing- consistent with this 
(lpllilon. 

MORRISON, Justice, I 
and dissenting in part. 

1 concur with the re~ 
jority on all issues ex<Y 
certain testimony. Th 
relates to the admiasio 
mony received from ~1 
The majority opinion fi;:! 

to notice this witness:l 
admission of the witnel 
stituwd error but was 
of the majority's determiDl 
tion of the evidence corl 
error was that defense <I 
an opportunity, through b 
c~ntinuance, for cross~1 
wItness. Such opportuni 
error. 

The thrust of Hames'l 
counter defendant's evid 
to "state of mind." Thi 
issue in the case. 

T~e unquestionable pnl 
ant Ul not knowing of HI 
was that defendant was den 
to counWr the wstimonyl 
testimony offered on belli 
To effectively answer the ~ 
that the defendant plann~ 
·.'nt must be allowed U 
explain the meaning of"""'; 

traYI'd by Hames. Defe 
trist was denied this op~ 
the reality of the proof w:i 
fendant was further deniet: 

deal with this damaging el 
voir dire or at any other s 
I cannot conceive of a m~ 

Court hOlding that crosS-t'1 
unnoticed witness salisfi 
IJUlrement that defendan 
know the State's case and 
opportunity to prepare a dl 

Sometimes I feel we maJIIII 
the defendant's procedural 8 

we routint:ly hold that the I 
comply constitutes harm 
least we would all be saved t 

lengthy al'lwals.. I 
~~~ 



MARTIN 
- - LAKE & ASSOCIATES 

- EXHIBIT 
2/21/85 
HB 809 

OFFICIAL-FREELANCE COURT REPORTERS 

199 West Pine. P.O. Box 7765 • Missoula, Montana 59807 

February 13, 1985 

Larry Nistler 
Deputy County Attorney 
Lake County Courthouse 
Polson, Montana 59860 

MISSOULA - 728-0568 

Re: State of Montana vs. Marcia Mathias Finley 
Cause No. DC-84-7l 

Dear Mr. Nistler: 

, , , ,/ .... "" 

Attached please find a copy of the deposition of CLYDE LINDELL 
in regard to the above cause of action, as well as a sheet en­
titled "Corrections to Deposition." Please have Mr. Lindell 
read your copy of his deposition and make any corrections on' 
the correction sheet. Please return the correction sheet to 
our office and we will attach same to the original deposition 
and file with the Court. 

Since Court rules require that depositions be filed promptly, 
unless we hear from you within approximately thirty (30) days, 
an affidavit will be attached to the deposition setting forth 
the reasons for filing without the witness' signature. 

Thank you. 

Sincerely, 

MARTIN-LAKE & ASSOCIATES 

~~~~ 
Barb Mount 
Secretary 

Attachments 

cc: Thomas Kragh, Esq. 
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EXHIBIT 11': 
2/21/85 
HB 809 

PROPOSED AMENDMENTS TO HB 809, INTRODUCED COpy 

Title, line 5 
Following: 
Strike: 
Insert: 

Title, line 7 
Following: 
Strike: 

Insert: 

Page 1, line 19 

"Entitled: 'An Act'" 
Eliminating 
"Limiting" 

"agency" 
Remainder of line 7 and line 
through the word "arrest" 

8 

"to situations in which the state 
agency prosecutes the charge" 

Following: "county" 
Insert: "agency" 
Following: "or" 
Insert: "state agency or" 

Page 2, line 13 
Following: "arose" 
Insert: "; and 

(b) when there has been an arrest by 
agents of the department of fish, 
wildlife, and parks or agents of the 
department of justice and the Pri},§tJlgr/ 
is prosecuted by the s~-.agenc:¥ 
which made the charge, the expense 
must be borne by the prosecuting 
state agency." 
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EXHIBIT 6-
U.S. Department of Justice 2/21/85 

HB 794 

United States Attorney 
District of Montana 

I 

J 
--------------------------------1 
ADDRESS REPLY TO 
UNITED STATES ATTORNEY 
AND REFER TO 
INITIALS AND NUMBER 

Honorable Tom Hannah, Chairman 
Honorable Dave Brown, Vice-Chairman 
Honorable Kelly Addy 
Honorable Toni R. Bergene 
Honorable John Cobb 
Honorable Paula Darko 
Honorable Ralph Eudaily 
Honorable R. Budd Gould 
Honorable Ed Grady 
Honorable Joe Hammond 
Honorable Kerry Keyser 
Honorable Kurt Krueger 
Honorable John Mercer 
Honorable Joan Miles 
Honorable John Montayne 
Honorable Jesse O'Hara 
Honorable Bing Poff 
Honorable Paul Rapp-Svrcek 

Post Office Box 1478 

Billings, Montana 59103 

February 20, 1985 

Re: Need for Montana State statute addressing interception 
of oral communications. 

Dear Members of the House Judiciary Committee: 

In support of House Bill 794 now being considered in the Montana 
Legislature, as the U. S. Attorney for the District of Montana, I 
would like to present my views regarding the urgent need for such 
legislation. 

406/657-6101 

FTS/585-6101 I 

I 
I 
I 
I 
I 
J 
I 
I 
I 

Presently it appears that 29 states plus the District of Columbia I 
have a state interception of oral communication statute of some 
type. Sister states that have similar statutes are Washington, 
Oregon, Idaho, Colorado, South Dakota, and Nebraska. In addition, I' 
Canada, our neighbor to the north, has for many years ~ad a much 
broader ability to intercept oral communication of a suspect. 

The type of persons or organizations that are being investigated I 
are impossible to investigate by traditional law enforcement methods. 
Therefore, because of sophisticated techniques known and used by 
criminals, and in particular organized crime, it is necessary to ~ 

..; 

I 
I 



employ undercover techniques; and, in addition thereto, the inter­
ceptions of oral communication are necessary for the following 
reasons: 

a. There is a drastic need, and in particular in this day and 
age, to corroborate undercover investigative techniques and under­
coyer operatives test~mony. 

b. At the state level one of the last reasonable methods for 
the state investigators to employ is to request federal involvement 
~~d ~sk tor a T~tle III order~ however, this necessitates a federal 
ytol~tion in order to coordinate with federal agencies in attempting 
tQ obtain and ~aintain an interception. 

c. This is a method of deriving direct evidence and not just 
ci~cumstantial evidence. 

d. Hearing a defendant's voice making plans and arrangements 
before a jury makes a much better case for prosecution. 

e. Conspiracy cases are enhanced where knowledge of the plan 
and agreement are necessary elements. 

f. Numerous other defendants are found from interception 
~nformation that would never have been discovered otherwise, as each 
person or member's part in a conspiracy is important and revitalizes 
and allows the conspiracy to grow and flourish. 

g. Enlightened organized crime persons do not get themselves 
involved in handling criminal instruments, such as narcotics or 
monies in the form of cash that need to be laundered. Yet, at the 
~ame time, these individuals defined as the leaders, or the hierachy, 
keep track of their organization or organizations and direct or 
orchestrate the criminal activities by oral communications through 
utilization of the telephone, personal beepers, and other modern 
means of communication. 

Hand-in-hand with the urgent need for a state interception statute 
is the need to protect an individual's expectation of privacy. The 
proposed statute at the state level is identical to the federal 
statute, That is, an application by affidavit must on its surface 
clearly indicate a crime being committed by the person to be inter­
cepted. Contained in the affidavit is a statement and verification 
th~t all traditional investigative means have been utilized and they 
h~Ye f~iled or are not fruitful; and therefore, an oral interception 
is the only means available to prove the offense. The Court is in 
control of all authorized interceptions and the person making the 
interception must be and is accountable to the Court by reporting to 
the Court under oath and advising the Court on all the safeguards that 
have been taken. The important safeguard of minimization is interpreted 
as allowing only those conversations attributable to the criminal 
offense to be monitored and recorded. In addition, the supervising 
attorney must daily monitor the activities of an interception to insure 
there is no breach of individual privacy and no monitoring of conver­
sations not related to the criminal act. 

-2-



These built-in assurances guarantee the extraordinary judicial 
control involved in oral interception statutes. These few factors 
refute any notion of excessive use or abuse of such a statute. In ~ 
~ddition, evidence received in violation of a Court authorized inter­
ception would be suppressed; and the threat of criminal or civil 
action to the attorney or investigator violating the Court order 
~aintains the integrity of the process. 

The e~cessive use of organized criminality points out that in order 
tQ successfully prosecute these prohibited actions that the effective 
use of oral interception must be accomplished. 

Statistics indicate that intercepts are used to investigate the 
following categories of crimes: narcotics, bribery, theft, counter­
feiting, gambling, and extortion. 

It has been the intent of this office to endeavor to coordinate 
investigation activities against organized crime as it exists in 
Montana and to offer all resources available to extinguish the 
problem, This concept is based.upon a poll that most law enforcement 
officials in Montana, including sheriffs, city police, county and 
city prosecutors, and federal enforcement agencies, believe that 
narcotics is the single most important criminal matter to be investi­
gated in our state. This law enforcement poll revealed with equal 
consensus that the necessary tools in the form of a state oral inter­
ception statute was not available to deal with major narcotic 
distributors. The federal law is not effective as it is strictly 
limited to those priority cases established by a Task Force Committee 
meriting its utilization. 

I have personally met with all Drug Task Force groups in the Mountain 
States area and have been informed that such an intercept law is the 
single most important implement used to attack the insidious drug 
distributors that have invaded our boundaries. It is inconceivable 
to me that we can use the concept of expectation of privacy to the 
detriment of parents, school children, and law abiding citizens to 
have our state recognized as a haven for the drug distributor and 
smuggler. The Omnibus Crime Bill which established the prerogative 
of the states to enact legislation on its own for the purpose of 
intercepting oral communications was an announcement to each state 
that interception statutes are absolutely essential if we are to deal 
effectively with the sophisticated crime we are now experiencing. 

I overwhelmingly and without reservation support the use of 
interceptions of communication as proposed in House Bill 794. 

Sincerely yours, 

B N H. DUNBAR 
I 

VNITED STATES ATTORNEY 

BHD/mjl 

-3-
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

CS-33 
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