MINUTES FOR THE MEETING
JUDICIARY COMMITTEE
MONTANA STATE
HOUSE OF REPRESENTATIVES

February 19, 1985

An executive session was called to order by Chairman Tom
Hannah on Tuesday, February 19, 1985 at the hour of
12:15 p.m. in Room 312-3 of the State Capitol Building.

ROLL CALL: All members were present with the exception
of Rep. Miles who was excused.

CONSIDERATION OF HOUSE BILL NO. 17: The committee considered
HB 17 with the newly proposed amendments. Rep. Hannah stated
that the amendments are contrary to the title of the bill.
Rep. Hannah moved that HB 17 DO PASS as is.

Rep. Mercer stated that he cannot support the bill with
the amendments. He feels that by adopting the amendments,
we would be going completely backwards as to where we are
in Montana on this particular issue.

Rep. Keyser stated that HB 17 was requested by the Interim
Subcommittee 2; however, the subcommittee did not vote
unanimously to adopt this particular piece of legislation.

Rep. Hannah's motion for a DO PASS died without a second.
Upon request of the committee, action will be delayed.

CONSIDERATION OF HOUSE BILL NO. 738: Rep. Hammond moved that
HB 738 DO PASS. The motion was seconded by Rep. O'Hara.

Rep. Mercer moved to place commas around "or from the
director upon the consent of the parties to the claim
on pages 7 through 8. The motion was seconded by Rep.
O'Hara and carried.

Rep. Mercer further moved the following amendments:

1. Page 7, line 8.
Following: "administrator of"
Strike: "one of"

Following: "the"
Insert: "same type of"

2. Page 7, line 10.
Strike: "facilities"
Insert: "facility"

The motion was seconded by Rep. Hammond, the question called,
and the motion to amend carried unanimously.
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Rep. Brown moved that HB 738 DO PASS AS AMENDED, The motion
was seconded by Rep. Hammond and further discussed.

Rep. Eudaily expressed his opposition in allowing corpora-
tions to be broughtbefore the panel.

Rep. Hannah moved another amendment on page 2, lines 8 and
9 by reinstating the original language. Following further
discussion, Rep. Hannah withdrew his motion to amend.

The question was called on the DO PASS AS AMENDED motion,
and the motion carried with Reps. Eudaily, Hannah and
Montayne dissenting.

CONSIDERATION OF HOUSE BILL NO. 17: Rep. Keyser moved
that HB 17 DO PASS. The motion was seconded by Rep.
Montayne. Rep. Grady moved that the proposed amendments
be adopted. The motion was seconded by Rep. O'Hara and
discussed.

Rep. Eudaily asked if the requirement of written notice

was being eliminated, since the bill states that property
is closed if the painted markers alone are present. Brenda
Desmond, committee researcher, responded by saying yes,
written notice is required; however, under section 4, if
the person has a painted object, and if the written notice
is no longer affixed to that object, a person still may be
charged with trespass.

Rep. Eudaily stated that the inspection requirement
should be changed to at least 15 days before the fishing
and hunting season opens so that the public can learn
that the property is closed before the season opens.

Rep. Hannah spoke against the amendments. He feels
that the landowner has a fundamental right, and by
adopting these amendments, a whole new bill would be
required.

Rep. Keyser pointed out that the landowners are not happy
with the present law, nor does he feel they will be happy
with HB 17 with its proposed amendments.

Following further debate, the committee came to an agree-
ment to move to suspend the rules on the floor and request
a new bill.

ACTION ON HOUSE BILL NO. 717: Rep. Hammond moved that HB
717 DO PASS. The motion was seconded by Rep. Bergene.
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Rep. Krueger moved the following amendments:

1. Title, line 6.
Strike: "MAY"
Following: "AWARDED"

Strike: ","

Following: "PREFERENCE"

Strike: ", ONLY" through "IT" on line 7.

2. Page 3, line 4.

Following: "disputes"

Strike: "it" through "child" on line 5.

Insert: "the court finds joint custody in the best

interests of the children in the case then
before the court. The intent of 40-4-222
through 40-4-225 is to establish certain
guidelines for resolution of custody disputes”

3. Page 3, line 15.
Following "or"
Strike: "upon" through "parents"

The motion was seconded by Rep. Hammond, and the question
called. The motion to amend carried with Reps. Montayne and
Keyser dissenting.

Rep. Addy moved that HB 717 DO PASS AS AMENDED. The motion
was seconded by Rep. Gould and carried with Reps. Montayne,
Hannah, Poff and Keyser dissenting.

RE-CONSIDERATION OF HOUSE BILL NO. 366: Rep. Gould moved
to reconsider action on HB 366 which was tabled by the
committee. Rep. O'Hara seconded the motion.

Rep. Brown objected to the motion to reconsider, as he
pointed out that the full committee is not present.

Rep. Kreuger also stated his objection to voting on
this when all the committee members are not present.
For that reason, no further action was taken on HB 366.-

ADJOURN: A motion having been made and seconded, the
meeting was adjourned at 1:05 p.m.

“Jor  Honals

REP. TOM HANNAH, Chairman



£

DAILY ROLL CALL

HOUSE JUDICIARY COMMITTEE

49th LEGISLATIVE SESSION -- 1985
. Date 2/19/85
EXECUTIVE SESSION - 12:15 p.m.

NAME PRESENT ABSENT EXCUSED

Tom Hannah (Chairman)

Dave Brown (Vice Chairman)

Kelly Addy

Toni Bergene

John Cobb

Paula Darko

Ralph Eudaily

Budd Gould

Edward Grady

Joe Hammond

Kerry Kevser

Kurt Krueger
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John Mercer

Joan Miles b//

John Montayne

Jesse O'Hara

Bing Poff

NN S S

Paul Rapp-Svrcek
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ROLL CALL VOTE

HOUSE COMMITTEE JUDICIARY

DATE February 19, 1985

NAME

BILL NO. HB 722 TiME 10:00

AYE NAY

Kelly Addy

Tonl 3Bergene

John Cobb

Paula Darko

Ralph Eudailly

Budd Gould

Edward Grady

Joe Hammond

Kerryv Kevser

Kurt Krueger

v,
\ /

v
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v/
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John Mercer

Joan Miles

John llontayne

Jesse 0O'Hara

SOURNERAES

Bing Poff

Paul Rapp-Svrcek

Dave Brown (Vice Chairmran)

AN

Tom Hannah (Chairman)

N

Marcene Lvnn

Secretary

Motion:

Tom Fannah

Chairman

Rep. Mercer moved to amend the bill by deleting

section 2 in its entirety.

The title would be amended accordingly.

The motion was seconded by Rep. Addy and carried 10-8.

CS-31
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HOUSE COMMITTEE JUDICIARY

CALL VOTE

DATE February 19, 1985

NAME

BILL NO. HB 742 TIME 9:45

AYE

Kelly Addy

Tonl Bergene

John Cobb

Paula Darko

Ralph Eudaily

Budd Gould

Edward Grady

Joe Hammond

Kerry Kevser

Kurt Krueger

John Mercer

Joan Miles

John llontayne

Jesse 0O'Hara

Bing Poff

Paul Rapp-Svrcek

Dave Brown (Vice Chairran)

SRRSO [

Tom Hannah (Chairman)

AN

Marcene Lynn

Torr_Eannah

Secretary

Chairman

Motion: Rep. O'Hara made a substitute motion for a DO PASS.

The motion was seconded by Rep. Rapp-Svrcek and failed 3-15.

Cs-31
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ROLL CALL VOTE

HOUSE COMMITTEE JUDICIARY

DATE February 19, 1985

NAME

BILL NO. _HB 726 TIME

hel
<
(o}

RKelly Addy

Tonl Bergene

John Cobb

Paula Darko

Ralph Eudaily

Budd Gould

Edward Grady

QU

N

Joe Hammond

\

Kerry Kevser

Kurt Krueger

John Mercer

Joan Miles

N

John llontayne

Jesse Q'Hara

Bing Poff

Paul Rapp-Svrcek

Dave Brown (Vice Chairran)

N

Tom Hannah (Chairman)

SRS NS

Marcene Lynn
Secretary

Motion: Rep. Brown made a substitute motion that HB 726 DO

Tom_ _Eannah

Chairman

PASS. The motion was seconded by Rep. Rapp-Svrcek and carried

16-2.
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ROLL CALL VOTE

HOUSE COMMITTEE JUDICIARY

February 19, 1985

DATE

NAME

BILL NO.

HB 726

TIME 9:35

AYE NAY

Kelly Addy

Ton1l 3ergene

John Cobb

Paula Darko

Ralph Eudaily

Budd Gould

Edward Grady

Joe Hammond

Kerry Kevser

Kurt Krueger

John Mercer

Joan Miles

John ilontavne

Jesse Q'Hara

Bing Poff

Paul Rapp-Svrcek

Dave Brown

(Vice Chairman)

Tom Hannah Chairman)

NN RN N

Marcene Lvynn

Secretary

Motion:

Tom Eannah

Chairman

Rep. Krueger moved a substitute motion to leave

"district" as is but to further insert "justice court" on page 7,

line 7 of the bill.

The motion was seconded by Rep. Brown and

failed 8-1Q,

CS-31
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HOUSE COMMITTEE JUDICIARY

DATE February 19, 1985 BILL NO. HB 366

TIME 9:15

NAME

AYE

NAY

Kelly Addy

Tonil 3Bergene

John Cobb

Paula Darko

NN

Ralph Eudally

Budd Gould

Edward Grady

Joe Hammond

Kerry Keyser

Kurt Krueger

John Mercer

N Y RN

Joan Miles

John Ilontayne

NN

Jesse 0QO'Hara

N

Bing Poff

N\

Paul Rapp-Svrcek

N

Dave Brown (Vice Chairmrman)

N

Tom Hannah (Chairman)

Marcene Lvnn Tom Eannah

Secretary Chairman

Motion: Rep. Brown moved a substitute motion TO TABLE HB 366.

The motion was seconded by Rep. Hammond,

and it carried 10-8.

CsS-31
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ROLL CALL VOTE

HOUSE COMMITTEE JUDICIARY

DATE February 19, 1985 BILL NO. 837 TIME

NAME AYE NAY

Kelly Addy
Tonl Bergene
John Cobb [
Paula Darko
Ralph Eudaily
Budd Gould
Edward Grady v
Joe Hammond
Kerry Kevser P
Kurt Krueger v
John Mercer
Joan Miles
John llontavne
Jesse 0'Hara
Bing Poff
Paul Rapp-Svrcek y.
Dave Brown (Vice Chairmran) v
Tom Hannah (Chairman)

RENNNSSY Y RSN ki

Marcene Lynn Tom Eannah
Secretary Chairman

Motion: Rep. Kreuger moved to table HB 837. The motion was

seconded by Rep. Brown and failed 4-14.

CS-31
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HB 717
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Itemize the main argument or points of your testimony. This will
assist the committee secretary with her minutes.
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EXHIBIT B
2/19/85

== WOMEN'S LOBBYIST Vo ==

« it W
FU ND Box 1099 o,
Helena, MT H9624
4497917
February 19, 1985

TESTIMONY ON HB 717

Mr. Chairman and Members of the House Judiciary Committee:

My name is Anne Brodsky and I am speaking on behalf of the Women's
Lobbyist Fund on HB 717. As informational background to the committee,
the Senate Judiciary Committee has congidered a bill related to

joint custody, SB 152, which has passea the Senate on third reading.
That bill does largely the opposite of what is contained in this bill,
in that it creates a presumption of joint custody "unless the court
finds, under the factors set forth in 40-4-212 by a preponderance of the
ev1dence that joint custody is not in the best interests of the minor
child.

— Eaa s

SB 152 was presented in the Senate to remedy the problems of fathers

in obtaining joint custody orders, particularly in cases in which the
mother was seeking sole custody. The WLF agreed, in the Senate

hearing, that under our present laws and because of judicial attitudes,
it can be extremely difficult for one parent to obtain a joint custody
order if the other parent opposes it. The WLF also agreed that, ideally
both parents in a divorce situation should share equally the decision- g
making and physical responsibilities of their children. Our position
in the Senate, and here before you today, i Qhat the most important
factor in deciding a custody case should besthe child's best interests.

i

It appears, however, that the requiremen%?tﬁat7ggth parents request jointﬁ
custody for such an order to be made may not, in fact, be in the child's g
best interests.

I would also point out that custody determinations are very individual
ones, and I ask you, in your deliberations, to be very careful that
you do not set forth in statute an inflexible situation -- whether it
be to promote or restrict joint custody.

A further suggestion made by the WLF in the Senate is that a process for
dispute resolution, either outside of or concurrently within the legal %
system, could be a positive, constructive approach to help rectify the 4
assumptions which are now made against joint custody and the practical .
difficulties that are ivariably a part of any custody determination.

5
It appears that subsection (2) of section 3 of the bill (page 4, lines %
3 =~ 5) is a beginning step to the thoughtful considerations that should
be made in the implementation of any custody order.

3
A final point I wish to make is with regard to the provision of the bill
in section 1, subsection (2) (page 2, lines 10 - 13) regarding child -
support. Again, the Senate Judiciary Committee 1is considering a bill %
that would establish a minimum amount for child support. T am unclear
as to why a court may "not order a parent owing a duty of support to a
child to pay any amount for the child's support." The WLI supports ¢
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WLF testimony - HB 717

a statutory establishment of a minimum amount of child support.

In conclusion, the WLF asks you to seriously consider that custody
cases are very individual ones, that it is extremely difficult at
present for one parent to obtain joint custody if the other parent
opposes it, and, most important, that the child's best interests
should be the determining factor in any custody order.
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HB 722
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WITNESS STATEMENT

NAME  Gerard T, /(,u/j BILL No. 773%
ADDRESS __ Pg gx a/u‘?j /L//.'.m#«r. Sz DATE /25
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SUPPORT v’ OPPOSE AMEND
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EXHIBIT D
2/19/85
HB 738

——

EXPLANATION OF PROPOSED AMENDMENTS: Mormtana Medical Legal Panel

Section 1. Definitions.

(1) "Health Care Facility". A Governmerntal "hoaspital"” was g
inadvertently included as one of the exempt facilities under "health
care facilities" in the last legislative charges. The riew bill
changes that. 8tate and local haspitals licensed as health care %
facilities under Title 50, chapter 5 have always been treated as i
covered by the parvel legislation, and would under the proposed
amendment.

(4) "Malpractice Claim". Under the definition of
"malpractice claim", the language of the statute has beer broadened to
include claimants aother than patients, i.e. individuals that allege g
harm arising cut of a malpractice act evern though rnot the patient.

For example, a husband witnessing the death of a wife, with the
wife's death being attributed to malpractice, creates a cause of action |
in the husband. Such a claim should be subject to the panel, or if
rot, at least made clear that patients and only patients can properly
come before the Parnel. The current langauge =f the statute is E
ambiguosus in this regard. -«

(6) "Physician". Under the definition of "physician", the §
larnguage of the act has been clarified, by deleting the language in %
section 27-6-806(2) which exempts physicians from assessments when "rot
engaged in the private practice of medicine", and making more specific
what that means.

The definition is broker down into physicians for purposes of
assessments and physicians for purposes aof whether they come before the E
panel. For assessment purposes, a physician is an individual rot

retired or employed full-time by the federal government who

additionally has his or her principal residerice or place of practice in ¢
Montana. For applicability of the Parel, it includes all individual %
physicians except full-time federal employees and those whose prirncipal
residence or place af practice is not Monmtana.

Additionally, entities which are in fact owned and operated by g
physicians, such as clinics, are clearly brought within the confines of
the parel, a current practice. Additiomally, physicians working as
emplayees for hospitals are clearly subject to the assessment under the
new legislation; the current larguage subjects itself to the argument
that hospital employees are not engaged in the private practice of
medicine.




Section 2. Funding.

(2) (Assessments) The current statutory larmguage is subject
to the interpretation that individual physicians and hospitals brought
before the parel are responsible for the assessment, when the practice
is to allocate that assessment amorigst the physician and hospital
population as a whale. The new larnguage makes the matter more clear
and provides more clear exterrnal standards for assessment
determination.

(3) (Late Charges) The proposed legislation adds a late
charge for delinquert assessments. Because of the late payment of
assessments, the arnrnual per physician and per bed assessment is
substantially higher than it ought to be. Timely payment of assessments
or a penalty for those paying late would allow reduction of the
assessment by some $18, 000 for 1985,

Section 3. How Cases Subnmitted. The proposed change conforms to the
broadening of the type of claimant which can come before the panel, set
cut above.

Section 4. Composition of Panel. The current statutory language is
vague and unclear as to the composition of the parel under all
circunstances, e.g. single hospitals and multiple hospitals as scle
parties defendant; single and multiple physicians as sole parties
deferndant; and multiple physicians and single hospitals or other health
care facilities as parties defendant. The languapge proposed conforms
to current practice.

Section 5. Tolling «f Statute of Limitations. The current statute is
unclear as to whether the statute does or does rnot toll as to those not
parties to the parel, such as nurses, under circumstances where
physicians in the same matter are brought before the panel. The
propased legislation clarifies this, providing for the tolling of the
statute as to all those parties named in the application, whether
proper health care providers before the parel or not.

The proposed legislation also permits the dismissal of the action
by the panel chairman or director of the parnel (if all parties cornsent)
in a manner that will clearly start the statute of limitations running
again., The current legislation is unclear in this regard.
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