
MINUTES FOR THE MEETING 
JUDICIARY COMMITTEE 

MONTANA STATE 
HOUSE OF REPRESENTATIVES 

February 19, 1985 

An executive session was called to order by Chairman Torn 
Hannah on Tuesday, February 19, 1985 at the hour of 
12:15 p.m. in Room 312-3 of the State Capitol Building. 

ROLL CALL: All members were present with the exception 
of Rep. Miles who was excused. 

CONSIDERATION OF HOUSE BILL NO. 17: The committee considered 
HB 17 with the newly proposed amendments. Rep. Hannah stated 
that the amendments are contrary to the title of the bill. 
Rep. Hannah moved that HB 17 DO PASS as is. 

Rep. Mercer stated that he cannot support the bill with 
the amendments. He feels that by adopting the amendments, 
we would be going completely backwards as to where we are 
in Montana on this particular issue. 

Rep. Keyser stated that HB 17 was requested by the I.nterim 
subcommittee 2: however, the subcommittee did not vote 
unanimously to adopt this particular piece of legislation. 

Rep. Hannah's motion for a DO PASS died without a second. 
Upon request of the committee, action will be delayed. 

CONSIDERATION OF HOUSE BILL NO. 738: Rep. Hammond moved that 
HB 738 DO PASS. The motion was seconded by Rep. O'Hara. 

Rep. Mercer moved to place commas around "or from the 
director upon the consent of the parties to the claim" 
on pages 7 through 8. The motion was seconded by Rep. 
O'Hara and carried. 

Rep. Mercer further moved the following amendments: 

1. Page 7, line 8. 
Following: "administrator of" 
Strike: "one of" 

Following: "the" 
Insert: "same type of" 

2. Page 7, line 10. 
Strike: "facilities" 
Insert: " facility" 

The motion was seconded by Rep. Hammond, the question called, 
and the motion to amend carried unanimously. 
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Rep. Brown moved that HB 738 DO PASS AS AMENDED. The motion 
was seconded by Rep. Hammond and further discussed. 

Rep. Eudaily expressed his opposition in allowing corpora­
tions to be broughtbefore the panel. 

Rep. Hannah moved another amendment on page 2, lines 8 and 
9 by reinstating the original language. Following further 
discussion, Rep. Hannah withdrew his motion to amend. 

The question was called on the DO PASS AS AMENDED motion, 
and the motion carried with Reps. Eudaily, Hannah and 
Montayne dissenting. 

CONSIDERATION OF HOUSE BILL NO. 17: Rep. Keyser moved 
that HB 17 DO PASS. The motion was seconded by Rep. 
Montayne. Rep. Grady moved that the proposed amendments 
be adopted. The motion was seconded by Rep. O'Hara and 
discussed. 

Rep. Eudaily asked if the requirement of written notice 
was being eliminated, since the bill states that property 
is closed if the painted markers alone are present. Brenda 
Desmond, committee researcher, responded by saying yes, 
written notice is required; however, under section 4, if 
the person has a painted object, and if the written notice 
is no longer affixed to that object, a person still may be 
charged with trespass. 

Rep. Eudaily stated that the inspection requirement 
should be changed to at least 15 days before the fishing 
and hunting season opens so that the public can learn 
that the property is closed before the season opens. 

Rep. Hannah spoke against the amendments. He feels 
that the landowner has a fundamental right, and by 
adopting these amendments, a whole new bill would be 
required. 

Rep. Keyser pointed out that the landowners are not happy 
with the present law, nor does he feel they will be happy 
with HB 17 with its proposed amendments. 

Following further debate, the committee carne to an agree­
ment to move to suspend the rules on the floor and request 
a new bill. 

ACTION ON HOUSE BILL NO. 717: Rep. Hammond moved that HB 
717 DO PASS. The motion was seconded by Rep. Bergene. 
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Rep. Krueger moved the following amendments: 

1. Title, line 6. 
Strike: "MAY" 
Following: "AWARDED" 
Strike: " , " 
Following: "PREFERENCE" 
Strike: " ONLY" through "IT" on line 7. 

2. Page 3, line 4. 
Following: "diBp~teB" 
Strike: "it" through "child" on line 5. 
Insert: "the court finds joint custody in the best 

interests of the children in the case then 
before the court. The intent of 40-4-222 
through 40-4-225 is to establish certain 
guidelines for resolution of custody disputes" 

3. Page 3, line 15. 
Following "or" 
Strike: "upon" through "parents" 

The motion was seconded by Rep. Hammond, and the question 
called. The motion to amend carried with Reps. Montayne and 
Keyser dissenting. 

Rep. Addy moved that HB 717 DO PASS AS AMENDED. The motion 
was seconded by Rep. Gould and carried with Reps. Montayne, 
Hannah, Poff and Keyser dissenting. 

RE-CONSIDERATION OF HOUSE BILL NO. 366: Rep. Gould moved 
to reconsider action on HB 366 which was tabled by the 
committee. Rep. O'Hara seconded the motion. 

Rep. Brown objected to the motion to reconsider, as he 
pointed out that the full committee is not present. 
Rep. Kreuger also stated his objection to voting on 
this when all the committee members are not present. 
For that reason, no further action was taken on HB 366.-

ADJOURN: A motion having been made and seconded, the 
meeting was adjourned at 1:05 p.m. 
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ROLL CALL VOTE 

HOUSE COMMITTEE JUDICIARY 

DATE February 19, 1985 BILL NO. HB 722 TIME 10: 00 ----------------
NAME AYE NAY 

Kelly Addy ~ 
Tonl 3ergene V/ 
John Cobb V 
Paula Darko / y' 
:;{alph Eudally . .../ 
Budd Gould \/ 
Edward Grady .\/' 
Joe Hammond v / 

Kerrv Kevser ·V 
Kurt Krueqer ,/. 
John Mercer V 
Joan r.-:iles .~ 
John Ilontavne J/ 
Jesse O'Hara / ,/ 
Binq Poff 'v 
Paul Rapp-Svrcek v/ 
Dave Brown (Vice ChairrT'.an) \/ 
Ton Hannah (Chairman) -/ 

Marcene Lvnn '2:'om Hannah 
secretary Chairman 

Motion: Rep. Mercer moved to amend the bill by deleting 

section 2 in its entirety. The title would be aMended accordingly. 

The motion was seconded by Rep. Addy and carried 10-8. 
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ROLL CALL VOTE 

HOUSE COMMITTEE JUDICIARY 

DATE February 19, 1985 BILL NO. HB 742 TIME 9: 45 -----
NAME AYE NAY 

Kelly Addy / 
Tonl 3ergene '" V 
John Cobb V 
Paula Darko \/ 
~alph Eudally v 
Budd Gould _V 
Ed1;,vard Grady \/ 
Joe Hammond ,/ 
Kerry Kevser t/ 
Kurt Krueger V- I 

John Mercer V 
Joan rr.i Ie s / 
John Llontayne / V 
Jesse O'Hara i/ / 

Bing Poff V 
Paul RapD-Svrcek V 
Dave Brown {Vice ChairI"'.an} /' \/ I 
Tom Hannah {Chairman} v I 

-
I 

--

!'larcene Lynn '!'OI71 Hannah 
Secretary Chairman 

Motion: Rep. O'Hara made a substitute motion for a DO PASS. 

The motion was seconded by Rep. Rapp-Svrcek and failed 3-15. 
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ROLL CALL VOTE 

" HOUSE COMMITTEE JUDICIARY 

DATE February 19, 1985 BILL NO. HB 726 TIME 9:35 

NAME AYE - NAY 

Kelly Addy /L 
Tonl. Eergene v/ 
John Cobb v 
Paula Darko v/ 
~alph Eudal.ly V 
Budd Gould ./ 
Edward Grady . ./ 
Joe Ha!11ITlond V"" ~ 
Kerry Kevser ./ 
Kurt Krueqer \/'" 
John Mercer ./ / 

Joan rt.iles 'v 
John Ilonta-'yne _/ 
Jesse O'Hara J V 
Bing Poff y 
Paul :?app-Svrcek V 
Dave Brown (Vice ChairT".an) .1/"" / 
Ton Hannah (Chairman) v' 

I 

I 

~·larcene Lynn '!'OI71 Eannah 
Secretary Chairman 

Motion: Rep. Brown made a substitute motion that HB 726 DO 

PASS. The motion was seconded by Rep. Rapp-Svrcek and carried 

16-2. 

CS-31 



ROLL CALL VOTE 

HOUSE COMMITTEE ___ J_V_D_I_C_I_A_R_Y _______________ __ 

DATE February 19, 1985 BILL NO. HB 726 TIME 9:35 ------------------- ------
NAME AYE NAY 

I 

Kelly Addy ../ 
Tonl Sergene ~ 
John Cobb V , 

Paula Darko V 
::.:talph Eudally -::7 
Budd Gould V 
Edward Grady \/' .. 
Joe Hammond -../ 
Kerry Kevser V 
Kurt Krueqer V 
John Mercer ../ 
Joan M:iles V 
John Ilontayne V/ I 
Jesse O'Hara V 
Binq Poff .- V 
Paul Rapo-Svrcek ,// 
Dave Brown (Vice Chairr.an) ../ I 

Ton Hannah {Chairman} \/ 

I 
--

!,Ia rce ne L vnn ____ -='!'~o~rr-'-\ --=r.""":a::!:-'n..=.n~a.:.:h'__ ______________ _ 
Secretary Chairman 

Motion: Rep. Krueger moved a substitute motion to leave 

"district" as is but to further insert "justice court" on page 7, 

line 7 of the bill. The motion was seconded by Rep. Brown and 

failed 8-10. 
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ROLL CALL VOTE 

HOUSE COMMITTEE JUDICIARY 

DATE February 19, 1985 BILL NO. lIB 366 
------~--------

TIME 9:15 -----
NAME AYE I NAY 

Kelly Addy / 
Tonl .3ergene -V' 
John Cobb \L 
Paula Darko // 
~alph Eudally VA 
Budd Gould \/ 
Edward Grady '/ 
Joe Ha!Tl1tlond \/ 
Kerry Ke'1ser \( 
Kurt Krueqer C/ 
John Mercer -L 
Joan r.:i le s \/ 
John Ilontavne -V-
Jesse O'Hara '/ 
Binq Poff \'/ ... 
Paul rtapp-Svrcek \-./ ... 
Dave Brown (Vice ChairI".an) V I 

Ton Hannah (Chairman) v 

I 

I 
I 

~·larcene Lvnn '!'Ol7\ Eannah 
Secretary Chairman 

Motion: Rep. Brown moved a substitute motion TO TABLE HB 366. 

The motion was seconded by Rep. Hammond, and it carried 10-8. 
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ROLL CALL VOTE 

HOUSE COMMITTEE JUDICIARY 

DATE February 19, 1985 BILL NO. 837 TIME 

NAME AYE NAY 
I 

Kelly Addy V 
TonJ. 3ergene V 
John Cobb \7 
Paula Darko V .. 
~alph Eudally v 
Budd Gould ~ / 
Edward Grady -l/' 
Joe Ha!llITlond V 
Kerry Keyser .- V 
Kurt Krueqer 7 
John Mercer .1/. 
Joan £-:iles V 
John Llontavne V 
Jesse O'Hara J/: 

I 

Binq Poff V 
Paul rtapo-Svrcek / V 
Dave Brown (Vice ChairT".an) ./ 
Ton Hannah {Chairman~ t/ 

j""-

!'larcene Lvnn '!'om Hannah 
Secretary Chairman 

Motion: Rep. Kreuger moved to table HB 837. The motion was 

seconded by Rep. Brown and failed 4-14. 

CS-31 
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EXHIBIT B 
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H~717 
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FUND !inx 1 OS)<~ 

Hrl('ni1, MT 'iQh(,,1 
!j!jcl III 1'/ 

~" ., j 

(\i, ~~tfyj 
\ "'~!;"~" I '. ' , .. ~ " . J 

I 
I 

February 19, 1985 

TESTIMONY ON HB 717 

Mr. Chairman and Members of the House Judiciary Committee: 

My name is Anne Brodsky and I am speaking on behalf of the Women's 
Lobbyist Fund on HB 717. As informational background to the committee, I 
the Senate Judiciary Committee has con~jdered a bill related to [ 
joint custody, SB 152, which has passea the Senate on third reading. 
That bill does largely the oppos:Lte of what is contained in this bill, 
in that it creates a presumption of joint custody "unless the court ~ 
finds, under the factors set forth in 40-4-212 by a preponderance of the I 
evidence that joint custody is not in the best interests of the min6r 
child." 

SB 152 was presented in the Senate to remedy the problems of fathers 
in obtaining joint custody orders, particularly in cases in which the j"' 
mother was seeking sole custody. The WLF agreed, in the Senate ~ 
hearing, that under our present laws and because of judicial attitudes, 
it can be extremely difficult for one parent to obtain a joint custody .,,, 
order if the other parent opposes it. The WLF also agreed that, ideally 
both parents in a divorce situatLon should share equally the decision- ..... 
making and physical responsibilities of their children. Our position 
in the Senate, and here before you today, i ~,.~~ha t the mos t impor tant 3.· .. 

factor in deciding a custody case should be.,l~thEt' child's best .interests._ I 

It appears, however, that the requiremen~~tM~t7~Zth parents request jOint. 
custody for such an order to be made may not, in fact, be in the child's !I 
best interests. I 

I would also point out that custody determinations are very individual 
ones, and I ask you, in your del.iberations, to be very careful that 
you do not set forth in statute an inflexible situation -- whether it 
be to promote or restrict joint custody. 

A further suggestion made by the WLF in the Senate is that.a process for 
dispute resolution, either outside of or concurrently within the legal 
system, could be a positive, con[3tructive approach to help rectify the 
assumptions which are now made against joint custody and the practical 
difficulties that are ivariably a part of any custody determination. . 
It appears that subsection (2) of section 3 of the bill (page 4, lines 
3 - 5) is u be~inning step to the thoughtful considerations that should 
be made in the implementation of any custody order. 

I 
"lI 
j~ 
II 

III 

I·'· j 

A final point I wish to make is Hi th regard to the provi.sion of the bi] 1 '-III 
in section 1, subsection (2) (page 2, lines 10 - 13) ref~arding child I 
support. Again, the Senate Judiciary Committee is considerinc a bill 
that would establish a minimum etPlount for child supprwt. J rlln unclear' 
as to Hhy a court may "not order a parent owine; a duty of .support to a 
child to pay any amount for the child's support." The WLP supports 

I' ',. 



. Page 2 
WLF testimony - HB 717 

• 
a statutory establishment of a minimum amount of child support. 

In conclusion, the WLF asks you to seriously consider that custody 
cases are very individual ones, that it is extremely difficult at 
present for one parent to obtain joint custody if the other parent 
opposes it, and, most important, that the child's best interests 
should be the determining factor in any custody order. 
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EXHIBIT D 
2/19/85 
EB 738 

EXPLANATION OF PROPOSED AMENDME~TS: Montana Medical Legal Panel 

Section 1. Definitions. 

(1) "Health Care Facility". A Cic'vet~Y'lmeY'ltal "hclspital" was 
inadvet~terltly irlcluded as t;:'Y'le clf the exerllpt facilities lmder "health 
cat~e facilities" iY'1 the last legislative changes. The Y'lew bill 
changes that. State and local hospitals licensed as health care 
facilities under Title 50, chapter 5 have always been treated as 
covered by the panel leqislation, and would under the proposed 
arnendralent. 

<I.) "Ivtalpt~actice Clairl'''. Undet~ the definiticlY'1 of 
"malpt~actice claim", the larlquage clf the statute has beerl bt~oadened to 
include clair.lants othet' thaY'1 patieY'lts, i .• 2. individ'.Ials that allege 
harm arising out of a malpractice act even though not the patient. 

I 

I 
i 
I 

I 
For example, a husband witnessing the death of a wife, with the I 

wife's death being attributed to malpractice, creates a cause of action 
in the husband. Such a claim should be subject to the panel, or if 
not, at least made clear that patients and only patients can properly 
come before the Panel. The current langauge of the statute is 
amb i g 1.\1::' 1.1 S 

(6) "Physiciarl". Undet' the defiY'litic'Y'1 of "physician", the 
lanquage of the act has been cldrified, by deleting the language in 
section 27-6-206(2) which exempts physicians from assessments when "not 
engaged in the private practice of medicine", and making more specific 
what that means. 

I 
I 

The definition is broken down into physicians for purposes of 
assessments and physiCians for purposes of whether they come before the I 
panel. For assessment purposes, a physician is an individual not 
retired or employed 'full-time by the federal government who 
additionally has his or her principal residence or place of practice in I' 
: 'k't Y'lt aria. F6r applicability of the Parlel, it includes all individual 
physicians except full-time federal employees and those whose principal 
residence or place of practice is not Montana. 

I Additionally, entities which are in fact owned and operated by 
physicians, such as clinics, are clearly brought within the confines of 
the panel, a current practice. Additionally, physicians working as I 
employees for hospitals are clearly subject to the assessment under the 
new legislation; the current language subjects itself to the argument 
that hospital employees are not engaged in the private practice of 

J med i c i Y'le. 

I 
I 



~ 

" 

Section 2. Funding. 

(2) (Assessments) The current statutory language is SUbJect 
to the interpretation that individual physicians and hospitals brought 
before the panel aru responsible for the assessment, when the practice 
is to allocate that assessment amongst the physician and hospital 
population as a whole. The new language makes the matter more clear 
and provides more clear external standards for assessment 
determination. 

(3) (Late Charges) The proposed legislation adds a late 
charge for delinquent assessments. Because of the late payment of 
assessments, the annual per physiCian and per bed assessment is 
substantially higher than it ought to be. Timely payment of assessments 
or a penalty for those paying late would allow reduction of the 
assessment by some $18,000 for 1985. 

Section 3. How Cases Submitted. The proposed change conforms to the 
broadening of the type of claimant which can come before the panel, set 
out above. 

Section 4. Composition of Panel. The current statutory language is 
vague and unclear as to the composition of the panel under all 
circumstances, e.g. single hospitals and multiple hospitals as sole 
parties defendant; single and multiple physicians as sole parties 
defendant; and multiple phYSicians and single hospitals or other health 
care facilities as parties defendant. The language proposed conforms 
to current practice. 

Section 5. Tolling of Statute of Limitations. The current statute is 
unclear as to whether the statute does or does not toll as to those not 
parties to the panel, such as nurses, under circumstances where 
physicians in the same matter are brought before the panel. The 
proposed legislation clarifies this, pr6viding for the tolling of the 
statute as to all those parties named in the application, whether 
proper health care providers before the panel or not. 

The proposed legislation also permits the dismissal of the action 
by the panel chairman or director of the panel Cif all parties consent) 
in a manner that will clearly start the statute of limitations running 
again. The current legislation is unclear in this regard. 
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