MINUTES OF THE MFEFTING
BUSINESS AND LABOR COMMITTEE
MONTANA STATE
HOUSE OF REPRESENTATIVES

February 8, 1985

The meeting of the Business and Labor Committee was
called to order by Chairman Bob Pavlovich, on February
8, at 8:00 a.m. in Room 312-2 of the State Capitol.

ROLL CALL: All members were present with the exception
of Representative Ellerd, who was excused by the
chairman,

HOUSE BILL 554: Hearing commenced on House Bill 554,
Representative Marv Ellen Connelly, District #8,
sponsor of the bill, stated that this bill requires
contracts financed under the Montana Economic
Development Bond Act to comply with the Public
Contractor's Fees and Tax Law and with the law on
public construction contracts. Representative Connelly
distributed to committee members, Exhibit 1, which is
attached hereto.

Proponent Alan Solum, representing Flathead County
Central Trades and Labor Council stated that contracts
are going to out of state contractors, who do not pay
tax in Montana. We should huild Montana with
Montanans, stressed Mr. Solum.

Proponent Reggie McMurdo, representing International
Brotherhood Electrical Workers, Local Union 768,

. explained that the bonds are purchased tax free and are
subsidized by all taxpayers.

Proponents Larry Persinger, representing Montana State
Building Trades and Gene Fenderson, representing
Laborers Local 254, offered their support of House Bill
554,

Opponent Del Harris, Deputy Administrator, Montana
Economic Board, stated that this procedure would be
difficult to implement. The construction of government
buildings by government contractor's is a very
different process than private construction. In
government construction, a contract is not entered into
until the financing has been approved and the board
must approve the contractors prior to the approval of
financing. By passing House Rill 554 legal, financial
and administrative problems will bhe created, added Mr.
Harris,

Opponent Gene Hufford, President, D.A. Davidson and
Company, stated that they have currently financed over
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125 projects with the present law. House Bill 554 will
inhibit development and put us further behind in
competing for development.

Opponent Bill Verwolf, Financial Director, Assistant
Manager, Citv of Helena, stated that the IDR bonds are
issued bv local government. Mr. Verwolf explained that
a reasonable method should be created without tying all
contacts to the IDR bond.

Opponent Don Judge, representing the Montana State
AFL~-CIO, explained that tax benefits are received from
the IDR bonds. In the issuance on these bonds, public
participation is received, the public is providing
revenue and a preference for Montanans is provided.
Profits from large companies leave the state, we should
build Montana with wages and have licensed contractor's
on the job, added Mr. Judge.

In closing, Representative Connellv, stated that the
local government systems have not been treated eaually
and the proposed amendments will allow for ecqual
treatment.. Local governments are there to serve the
people and state monev should be used for Montanan's,
stressed Representative Connelly.

Representative Driscoll asked Mr. Fenderson what the
bond experience in Helena has been., Mr, Fenderson
explained that the developer contractor deals direct.

Representative Kadas asked Mr., Harris how large the
private, small business he referred to are and how many
people they employ. Mr. Harris explained that
approximatelv 200 people are emploved by the 50 - 60
private, small business'.

Representative Hansen asked Mr. Harris if outside
workers are being hired. He explained that he has had
no direct reports, and after checking in the Kalispell
area, all of the projects thev had financed, had local
workers. Representative Hansen then asked if a request
for Montana workers could be a stipulation in the loan.
He stated that they can encourage, but not request
lccal workers.

There being no further discussion by proponents or
opponents, all were excused bv the chairman and the
hearing on House BRill 554 was closed.

HOUSE BILL 639: Hearing commenced on House Bill 639,
Representative Dennis Nathe, District #19, sponsor of
the bill at the request of the Department of Commerce
stated that this bill revises the polygraph licensure'
laws by creating internships, establishing requirements
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for examinations and instruments relating to
psychological stress evaluators, and by repealing the
prohibition against admission of polygraph examination
results as evidence. A statement of intent was
distributed to committee members, which is attached
hereto as Exhibit 2.

Proponent Fritz O. Dehr, representing the Montana
Department of Justice, explained that polygraph and
psychological stress tests measure reaction as to
telling the truth. A person who received a
psychological stress evaluator license also must have
polygraph course of instruction. Mr. Dehr added that a
psvchological stress evaluator device does not meet the
minimum requirements in 37-62-301, MCA,

Proponent Michael A, Stotts, representing the Montana
Association of Polvgraph Examiners, distributed to
committee members Exhibit 3, which is attached hereto.
Mr. Stotts does not believe in the validity or
reliability of psychonlogical stress evaluators.
Sections 6, 7 and 8 in the bill should be stricken,
psychological stress evaluators are very unprofessional
and the subject does not know that they are being
tested, added Mr. Stotts. The section that is being
repealed would not allow polvgraph results to be used
in the court of law.

Proponent Mary Lou Garrett, representing the Department
of Commerce, explained that the change in renewal dates
will meke a simpler and more efficient process,
renewals will be issued at once, rather than from the
date of issuance.

Representative Kadas asked Mr. Dehr why the statute to
allow polygraph results was adopted in 1983. Mr., Dehr
referred the question to Mr. C. Ron Cutting who
answered that the courts and judges wanted it and that
it would help prevent improper exams.

Representative Driscoll asked Mr. Dehr if the federal
courts allow polygraph tests as evidence, Mr. Dehr
stated that theyv do not.

Representative Wallin asked Mr. Cutting if he agreed
with the deletion of section 8. Mr. Cutting explained
that he did and that this would help upgrade polvgraph
examiners, they would maintain well educated and well
qualified people.

Representative Kitselman asked Mr. Dehr if a urine test
was required due to drugs being taken prior to testing
to slow down motor skills, Mr, Dehr explained that a
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urine text is not administered, but that an examiner
does a spot check and drug use should be apparent.

Representative Hart asked Mr. Stotts the number of
licensed examiners. He explained that there are
currently seven individuals who have psychological
stress evaluator training and of these seven, four also
have polygraph training.

Representative Simon asked Mr. Dehr the use for
fingerprinting an examiner. Mr. Dehr stated that they
need to make sure that these are good, legitimate
peorle with no criminal background.

There being no further discussion bv proponents or
opponents, all were excused by the chairman and the
hearing on House Bill 639 was closed.

HOUSE BILL 468: Hearing commenced on House Bill 468.
Representative Kelly Addy, District #94, sponsor of the
bill, stated that this bill amends the Electronic Funds
Transfer Act to allow a customer of an out-of-state
financial institution to use a Montana satellite
terminal to withdraw cash or made inquiry about his
account balance. Deposits could not be allowed or the
site would then be considered a branch bank.

Proponents Les Alke, representing the Montana Bankers
Association, explained that 95% of Montana banks
currently allow interstate use. House Bill 468 would
‘legalize what is already transpiring. and Montana could
join these nationwide interchanges.

Proponent Jeff Kirkland, representing the Montana
Credit Union Leagque, explained that many individuals
who travel do not carry a large amount of cash and that
House Bill 468 would be a tourism feature.

Proponent Steve Brown, representing the Montana
Independent Bankers, offered his support of the bill.

There being no further discussion by proponents and no
opronents to the bill, all were excused by the chairman
and the hearing on House Bill 468 was closed.

HOUSE BILL 552: Hearing commenced on House Bill 552,
Representative Jan Brown, District #46, sponsor of the
bill, supplied written testimony, which is attached
hereto as Exhibit 4. Representative Brown also

distributed to committee members, Fxhibit 5, which is
attached hereto.

Proponent Blake Wordal, representing the Montana
Hardware and Implement Dealers Association, explained
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that no exemptions exist in the present law. The
present law is not being enforced and the $5 for
licensing fee, does not cover the cost of issuing such
license. This is a consumer bill that will make
competition more fair, added Mr. Wordal.

Proponent George Allen, representing the Montana Retail
Association, stated that this restricts transient
merchants. His association is not afraid of the
competition, but want these people to pay taxes and
emplov workers. Mr., Allen suggested that a two week
waiting period be required from issuance of a license,
before being allowed to sell merchandise.

Proponent Frank Capps, Director, Montana Food
Distributors Association, represents 686 retail grocery
stores, who support House Bill 552,

Proponent Marvin Cox, a furniture store operator in
Shelbv, added that these transient merchants do not add
or contribute to the state or local communities.

Proponent Larry Wolsten, a grocery store owner in
Cut Bank, offered his support of the bill.

Opponent H. S. Hanson, Vice-~President of the
Yellowstone Metra Center, explained that he does
support the concept of the bill, but that it was
drafted in an erroneous manner. The bill should state
what it does cover, rather than the exemptions. Mr.
Hanson stated that the bill would effect fairs, home
shows, etc., that set up in the metra.

Opponent Happy Feeder, a bakery owner from Fairfield,
presented testimony, a copy of which is attached hereto
as Exhibit 6.

Representative Thomas asked Blake Wordal if the
exclusions could be reversed and if a bond could be
reguired for the state, rather than each county. Mr.
Wordal, explained that without the exclusions every
merchant would be covered and that the $30-$35 put up
for a bond is returnmed within six months.

There being no further discussion by proponents or
gpponents, all were excused by the chairman and the
hearing on House Bill 468 was closed.

HOUSE BILL 460: Hearing commenced on House Bill 460,
Representative Fred Thomas, sponsor of the bill, stated
that this bill allows the Department of Commerce tc
recover all of the costs of supervision from
state-chartered banks, trust companies, investment
companies, building and lcan associationsg, credit
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unions and sales finance companies., The fees must be
established by rule before June 1 each vear.

Proponent Sam Hubbard, Deputv Director, Department of
Commerce, explained that House Bill 460 would save the
department approximately $136,000 per year.

Proponent Representative Bruce Simon, stated that the
fees being charged for bank examining are not covering
the costs to perform the exams and that bank examining
is an important training tool for bank employees.

Opponent John Cadby, representing the Montana Bankers
Association, explained that prior to 1983 banks paid
for their own exams and that they now should be
required to payv a portion of this fee. The department
is providing a service to the public and the taxpaver
should share this expense. Mr. Cadby suggested to the
committee this fee be 50% to the bank and 50% to the
taxpayer. If the fee continues to increase, it will
create an incentive for banks to join national
charters, added Mr. Cadby.

Opponents Dick Morgan, representing Valley Bank and a
former bank examiner, and E. Dean Retz, representing
Valley Bank, offered their support of House Bill 460,

Representative Schultz asked Sam Hubbard if 9

percent of the fees collected would be used on other
activities. Mr. Hubbard explained that the fees will
be used for bank examining purposes only.

Representative Driscoll asked Mr. Hubbard if any other

boards within the Department of Commerce are subsidized
by taxpayers. Mr. Hubbard explained that all but one,

are funded by the members thev serve.

There being no further discussion bv proponents or
opponents, all were excused by the chairman and the
hearing on House Bill 460 was closed.

ACTION ON HOUSE BILL 460: Representatjive Thomas moved
that House Bill 460 DO PASS. Representative Schultz
moved to amend the bill to take out the special revenue
fund and put back in the general fund. The amendment
did pass unanimously. Representative Thomas moved they
Statement of Intent, which was carried unanimously,
Representative Brandewie explained that 100% mav be
excessive and that 80% mayv be reasonable. Represen-
tative Schultz was in agreement. Representative
Driscoll explained that a credit union can pay more
than 100% as the fee is based on a percentage of their
assets, and whv should taxpayers subsidize banks.
Question being called, the vote resulted in all but
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Representative's Kitselman, Brandewie, Howe, Hart,
Keller, Jones and Wallin voting yes. House Bill 460 DO
PASS AS AMENDED WITH STATEMENT OF INTENT,.

ACTION ON HOUSE BILL 468: T==zpresentative Brandewie
made a motion that House Bill 468 DO PASS. Second was
received and the motion carried unanimously.

ACTION ON HOUSE BILL 554: Representative Kadas moved
that House Bill 554 DO PASS. Representative Kadas then
moved the proposed amendments. Representative Thomas
asked the committee to postpone action on House Bill
554, to allow time for further amendments. Represen-
tative Kadas withdrew his motions.

ACTION ON HQUSE BILL 639: Representative Kadas moved
DO PASS on House Bill 639. Representative McCormick
moved that sections 6, 7 and 8 be stricken from the
bill. Said motion was carried unanimously.

Representative Driscoll moved that section 9 be
stricken from the bill. He explained that the federal
courts don't allow polygraph tests and they are not
fool proof. Representative Kitselman added that drugs
are being taken to alter the accuracy of this test.
Question being called, the amendment did pass
unanimously. Representative Nisbet moved to amend the
title and section 10 of the bill, which carried
unanimously. Representative Simon moved that a section
be added to allow for rulemaking authority. Paul
Verdon, staff researcher explained that rulemaking
authority is not needed but an extension of authority
is. A new section granting extension of authority, did
pass unanimously. House Bill 639 DO PASS AS AMENDED,
by unanimous decision.

ACTION ON HOUSE BILLS 132 AND 162: Chairman Pavlovich
explained that the subcommittee suggested committee
bills be drafted for House Bill 132 and House Bill 162.
Representative Kitselman moved to draft the bills.
Representative Glaser, explained that three bills are
needed, rather than two. The motion carried
unanimously, three committee bills will be prepared.

There being no further business before the committee,
the meeting was adjourned at 10:50 a.m.
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STATEERNT OF INTEuT

The proposed legislation provides a new license to be
issaed by the departnent of commerce concerning polygraph interns.

The pronosals give tie departmant (there iz no "bhoard of
polygraph oparators®} authority to write rules concerning the
agplication and fee to be establishad for an intern ilcesss and
for reporting centent and procedures regarding inteyn training.
{See section 3 of the hill.) The rules should be aimed at agsuring
that the intern is adeguately supervised and is given the
inatruction necessary to achieve licensure,

In accordance with the statement of intent made by the 1983
logislaturs, no additional rulemaking powers are herein granted

to thea department pursuant to Title 37, chapter 1.

STATE PUB. CO. Tap. Aclert Faviovish, Chairman.
Helena, Mont.



Exhibit 1
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House Bill 554
Submitted by: Rep.
Connelly

Amendments to House Bill 554, Introduced Bill

1. Title, line 6.

Following: "ACT"

Insert: ", THE MONTANA IN-STATE INVESTMENT ACT, AND THE
INDUSTRIAL DEVELCPMENT PROJECTS LAW"

2. Title, line 7.
Following: "WITH"
Strike: "THE"

Insert: "CERTAIN"

3. Page 2, line 7.

Following: "of"

Strike: "Title 18, chapter 2"
Insert: "18-2-402 and 18-2-403"

4, Page 4, line 10.

Following: "of"

Strike: "Title 18, chapter 2"
Insert: "18-2-402 and 18-2-403"

5. Page 5, line 15.

Fellowing: 1line 14 ’

Insert: "NEW SECTION. Section 3. Standard prevailing rates of
wages and preference of Montana labor -- preference to
lowest resident bidder. Any contract to construct a project
financed pursuant to this part must require all contractors
to comply with the provisions of Title 15, chapter 50, and
cof 18-1-102, 18-2-402 and 18-2-403."

Renumber: subsequent section

6. Page 5, following line 18.

Insert: "NEW SECTION. Section 5. Codification instruction.
Section 3 is intended to be codified as an integral part of
Title 17, chapter 6, part 3, and as an integral part of
Title 90, chapter 5, part 1, and the provisions of Title 17,
chapter 6, part 3, and of Title 90, chapter 5, part 1, apply
to section 3."

AMEND/ee/HB 554



Exhibit 2

February 8, 1985

House Bill 639

Submitted by: Rep. Nathe

49th Legislature LC 744

STATEMENT OF INTENT

BILL NO. (>9

The proposed legislation provides a new license to be issued
by the department of commerce concerning polygraph interns.

The proposals give the department (there is no "board of
polygraph operators") authority to write rules concerning the
application and fee to be established for an intern license and
for reporting content and procedures regarding intern training.
(See section 3 of the bill.) The rules should be aimed at
assuring that the intern is adequately supervised and is given
the instruction necessary to achieve licensure.

In accordance with the statement of intent made by the 1983
legislature, no additional rulemaking powers are herein granted

to thevdepartment pursuant to Title 37, chapter 1.
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House Bill 639 Affiliate of

n _ " . Submitted by:
Montana Association of

Polygraph Examiners

February 07, 1985

Bob Pavlovich, Chairman

House Business and Labor Committee
Capitol Building

Helena, Montana 59620

To Mr. Pavlovich and Other Distinguished Committee Members:

I urge to you support HB 639 with the exception of New Sections 6, 7 and 8. Those sections would allow PSE,
or Psychological Stress Evaluators to be licensed to detect deception or verify truthfulness by means of
charting stress from a voice recording. I am opposed to allowing PSE examiners to be licensed for the '
following reasons:

1). The PSE uses only one parameter for indicating stress or "deception". The technique utilizes the
theory of a microtremor in the voice which is not well understood or documented. A polygraph in-
strument records criteria from three separate bodily functions (as defined in 37-62-301).

2). Tre training for PSE examiners is too short to adequately teach all of the aspects of conducting
proper examinations.
3). There is no national professional organization to ensure ongoing training and update refinements

to the technique.

4). The potential for abusing PSE is great in that a person can be recorded without their knowing it,
even over the telephcne. There have been numerous articles published showing results of PSE
"tests" being run from recordings of public officials appearing on radio or television.

5). Professional research into the validity of the PSE repeatedly results in conclusions that the
accuracy of PSE is essentially comparable to eme chance (see attached).

6). A study done by the Virginia Department of Commerce concluded that they did not find the Audio
Stress Evaluator to be an effective method of the determination of deception and the General
Assembly took no action to license them (see attached).

7). Under the current code, 37-62-301, minimum standards are set for instrumentation. That section
would have to be changed or PSE examiners would be in violation.

8). Having conducted both polygraph and PSE exams, it is my perscnal opinion that the PSE should
not be used by itself to determine truth or deception.

For the above reasons, I urge you to delete Sections 6, 7 and 8 and to pass the remainder of the bill.
s, C _‘ ™
\'\\’ V\\\L\\ ’51'\&'&:\/\

Wendell Frojen
President - M.A.P.E.
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another voice stress device, the Voice Stress Analyzer (VSA), produced by
Decision Control, Inc., ian detection of deception. Kubis's study con-
sisted of a 'mock crime paradigm'" in which some college students were
assigned the role of thief, some were the lookout, and some the innocent
bystander. Kubis's findings showed that neither the PSE nor the VSA was
effective in discriminating between the three student roles. The PSE
yielded an accuracy of 32% (27/85) in detecting individual's roles in one
portion of that study and 38% (24/63) in detecting roles within each
three-student grouping in another portion against chance expectancy of 33%
in each case; the VSA showed an average accuracy of 36% (39/108) in those
same situations. On the other hand, polygraphic analysis in Kubis's ex-
periment showed a highly significant overall detection rate of 76%., It is
of some interest to note here that Kubis also found that the conditions of
his study were sufficiently motivating to produce observable behavioral
differences between truthful and deceptive subjects; persons who evaluated
only the subjects' behavior during testing were able to discriminate be-
tween truthful and untruthful subjects with greater accuracy (53%) than
was obtained with the PSE or the VSA.

In another study, Barland (19) carried out two small-scale projects
to determine the accuracy of the PSE in lie detection. 1In the first, he
had a group of 16 college students conceal information; they were then
tested with the PSE to determine if the concealed information could be de-
tected. The results of that experiment showed that the accuracy of the
PSE was at chance levels, 6.25% (1/16), a finding that Barland believed to
be related to the students' lack of motivation to deceive. To investigate
that hypothesis, Barland, in his second project, tested 14 actual criminal
suspects — believed to be highly motivated to deceive —— with the PSE and
the polygraph. He reported initially that the PSE appeared to indicate
reliable changes in the voice associated with deception and that the PSE
was more effective in conditions of heightened motivation. In another
study, larger in scale and more carefully executed, however, Barland(20)
found that the accuracy of the PSE (averaging 51%) did not exceed chance
levels (0.50) in detecting deception in criminal suspects, whereas in the
same circumstances the polygraph yielded an accuracy of about 90%Z., Thus,
Barland's original hypothesis about the effect of motivation on the effec-
tiveness of voice stress analysis was not supported in his own research.

Nachshon and Feldman(2l) reported a series of studies designed to in-
vestigate the effectiveness of voice stress analysis in detecting con-
cealed information. In one portion of their study, 20 college students
concealed cards chosen from a deck of six cards. The students were then
tested with the PSE; evaluation of the PSE data by three trained evalua-
tors yielded an average accuracy rate of 30%, a result not significantly
greater than chance expectancy. In another portion of their study, Nach-
shon and Feldman evaluated the accuracy of the PSE in detecting cards con-
cealed by 19 criminal suspects who were undergoing polygraph examinations.
In those presumably more motivating circumstances, Nachshon and Feldman
found that the PSE yielded an average accuracy of 19%, ranging between 15%
and 267% for the three evaluators; the PSE did not produce an accuracy
greater than chance expectancy (0.20).

Two other laboratory-based studies of the accuracy of voice stress
analysis were reported by Horvath (22, 23) at Michigan State University.
In the first study, 60 college students, 30 male and 30 female, attempted
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to conceal numbered cards chosen from a deck of five cards while under-
going simultaneous PSE and polygraph testing. Analysis of PSE response
data and polygraphic response data, the galvanic skin response (GSR) 1in
particular, was carried out by two trained evaluators. , The detection
rates obtained with the PSE averaged 22.5% against chance expectancy of
0.20 and were not significantly affected by subjects' sex, repeated trials
of testing, simultaneous use of polygraphic and voice stress equipment, or
differences between the two trained evaluators of the PSE data. In that
same study, detection rates obtained in scoring GSR responses averaged
68.6% (in the first trial of testing only) against chance expectancy of
0.20, and in all cases the rates were significantly greater than chance,

Horvath(23) also investigated whether or not the accuracy of the PSE
could be enhanced by increasing the subjects' motivation to deceive. Imn
this study 64 college students were promised a reward for successfully
completing a task involving the concealment of a numbered card chosen from
a deck. In spite of the evidence showing that the subjects were indeed
considerably motivated by the reward, that motivation did not increase
detection rates obtained with voice stress analysis beyond chance levels;
the PSE averaged only 18% correct detections against chance expectancy of
0.20., On the other hand, detection rates obtained with only the GSR in
that same study averaged 52%, significantly exceeding chance levels.

It is of some interest to note that in both of the studies reported
by Horvath, voice stress analysis yielded lower detection rates than were
obtained by analysis of each of the three physiological measures recorded
polygraphically -- GSR, respiration, and cardiovascular activity(24).
Thus, Horvath's findings were remarkably consistent with those reported by
Kubis(18); when evaluated in similar contexts voice stress analysis did
not yield an accuracy similar to that obtained with the polygraph.

In a recently reported study, Brenner et al(12) carried out a lie de-
tection task in which the PSE was used to detect ten items of personal in-
formation concealed by 20 college students., The students were offered a
reward if they were successful in avoiding detection of the items. By
random scoring of the subject's PSE responses, an average of 20% of the
concealed items would have been detected. The results of the analysis
showed that the actual detection rates were not significantly different
from chance levels. Depending on the manner in which the PSE responses
were scored the detection rates varied between 18,6 and 21.0%. When only
the clearest voice stress charts were separately evaluated detection rates
remained at chance levels; in spite of the large variation noted in the
nature of the stress responses, the variation was not related to the ex-
perimental manipulations. Brenner et al point out, moreover, that when
used to detect concealed information in the same manner as they used the
PSE, the polygraph has yielded detection rates as high as 100%.

Objections to the Controlled Studies

The studies discussed to this point represent the bulk of the relia-
ble evidence reported to date about the effectiveness of voice stress
analyzers in detecting deception. Although that evidence clearly does not
support the claims made about voice stress analyzers, the proponents of
such devices challenge that evidence on two major grounds. First and
perhaps foremost among the proponents' arguments is that most of the
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While the polygraph was used in the investigative phase

as described above, the use of its results in determining
discipline was limited. Polygraph results were neither .
the sole nor determinative basis for any disciplinary de-
cision, The polygraph was not used to prove allegations
not independently established by other circumstantial evi-
dence. 1Its results were used solely to reinforce conclu-
sions otherwise supported by circumstantial evidence. Ap-~
plying this standard, adverse inferences were drawn in only
two cases in which the polygraph was used or refused.

In regard to drawing inferences from refusals, in the report re-

lating to one of the special agents, the report notes: '"This circum-~
stantial evidence is reinforced by Ertel's refusal to take a polygraph
exam despite an official request that he do so." The other case in
which inferences were drawn included this statement: "This circum-

stantial evidence of Barron's culpability is reinforced by his refusal
to submit to a requested polygraph exam concerning the BRILAB disclo- .
sures, and the adverse inference from his refusal to submit to the
exam 1is strengthened by his willingness to take a polygraph exam in
connection with other unauthorized disclosure investigations."

PSE USER LOSES SUIT IN FEDERAL COURT

A civil action was brought by John W. Heisse, Jr., M.D. in the
United States District Court for the District of Vermont against the
State of Vermont, the Commissioner of Public Safety and the Attorney
General. Dr. Heisse said he is a practitioner in the field of truth
and deception detection, particularly in the use of the Psychological
Stress Evaluator (PSE).

Dr. Heisse alleged that as a PSE operator he and others were
denied licenses under Vermont's Polygraph Examiner Act, 26 V.S.A.
§2901 et seq. because the statute has been restricted to licensing
persons using the polygraph machine. Dr. Heisse claimed the Act vio- .l
lated rights protected by the equal protection and due process clause
of the Fourteenth Amendment by arbitrarily discriminating against
those who use devices other than the polygraph. He also alleged the
Act was unconstitutional on other grounds. 1In Dr. Heisse's prayer for
relief he asked the Court to declare the Act unconstitutional, enjoin
its enforcement, establish plaintiff's right to practice truth and de-
ception detection, and award $250,000 damages, plus interest, costs,
and attorney's fees.

The Court noted that Dr. Heisse had used the PSE in Vermont for
a number of years despite warnings from the State Police and cne of
the county prosecuting attorneys that it was illegal to do so. The
Court also notéﬁ that Dr. Heisse and eleven other PSE operators were
denied Vermont licenses in 1978. The letter rejecting their applica-
tions for licenses included a copy of an opinion of the State Attorney
General which said a PSE user could not be licensed under the statute.

The Court held that the right to practice the profession of
truth -and deception detection is not a fundamental right protected by
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the Constitution; that the state has a valid interest in regulating
the practice of a profession which has serious implications for ‘the
privacy rights of those subjected to it (noting testimony that the PSE
had been used without the subject being aware of the test); and that
the statute was not unconstitutionally overbroad or vague. Other
claims relating to constitutional issues were also dismissed. In dis-
missing the suit on December 30, 1980, Judge James S. Holding said the
state legislature appropriately adopted a measure to assure the inte-
grity and competency of those administering tests, including the au=-
thority to exclude testing methods that do not make manifest the fact
that a truth detection test 1is being performed, and to guard against
surreptitious testing.

For a complete text of the opinion, see the December 1980 issue

of Polygraph.

VIRGINIA ISSUES REPORT ON LICENSING AUDIO STRESS EXAMINERS

On February 7, 1979, House Resolution No. 45 asked the Virginia
Department of Commerce to study the desirability and feasiblity of
state licensure, certification, or regulation of audio stress ex-
aminers. On December 1, 1980, Ruth J. Herrick transmitted to the Gov-~
ernor of Virginia and the General Assembly of Virginia the Report of
the Department.

In the background information of the report, the issue was des-
cribed:

This issue of audio stress examiners revolves around two
problems: (1) The ability of the devices to indeed re-
cord voice characteristics that result in detection of de-
ception (2) The needed training and/or examination of in-
dividuals to operate devices, assuming such are valid.

At the present time audio stress machines are not per-
mitted for use in Virginia. Such activities are re-
stricted to polygraph examiners who may only use a machine
measuring at least two physiological reactions which relate
to deception. An individual cannot be examined without his
knowledge by use of the polygraph.

The issues involved are substantial., 1If the device is ap~
proved for use, it will be used for criminal investigations,
employment purposes, and may, upon stipulation, be intro-
duced as evidence in legal proceedings. Since a review of the
literature offers no conclusive evidence as to its validity
completion of the formal evaluation should be a prerequisite
to its licensure.

In 1979, committee was appointed to conduct the study, and the
Department of Cbmmerce staff gathered all available information and
literature available on audio stress analysis. They also gathered and
summarized all of the state laws, practices in enforcement, and
opinions of state Attorney Generals.
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To further discharge their responsibilities to the Legislature,
the Department of Commerce conducted a field study to assess the re-
liability of voice stress analysis. This study was conducted in co-
operation with the Virginia State Police and Dektor Counterintel-
ligence and Security, Inc. which manufactures the Psychological Stress
Evaluator (PSE). Department investigators attended an 80-hour course
on the use of the PSE taught by Dektor. The Virginia State Police
agreed to tape record actual polygraph examinations for the purpose of
charting through the PSE instrument. Forty tapes were charted through
the PSE process by the Department and by PSE examiners of Dektor. The
results obtained by the PSE examiners and the polygraph examiners were
then correlated by an independent firm, Psychological Consultants,
Inc. (The firm's complete report appears in the December 1issue of

Polygraph. )

Findings: The following is quoted from the report.

The study established no significant relationship between
results obtained from the PSE examination of criminal sus-
pects and those obtained from polygraph examination of the
same subjects. In addition, there is no significant evidence
that different PSE examiners will reach similar conclusions
when examining the same data tapes.

The most damning fact concerning the accuracy of the machine®
is that there is no consistent comparison in any aspect of

the tests with any operator. They all have different results
in all aspects of the test. Hence, the guilt or innocence

of an individual is determined by the operator of the machine
at any given time and not by any absolute that can be consis-
tently read by interchangeable operators of the machine. As
Dr. Filer says, 'Thus, by all conventional standards of proof,
we have to regard the validity and reliability of the Psycho- ~1
logical Stress Evaluator as unproven. Indeed, it appears that
by and large its validity and reliability are not only unpro-
ven, but rather are disproven.'

Executive Summary and Recommendation: The following is quoted from
the report. /

e e 1 PTG
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In 1ts study of voice stress ana1y51s, "the Board of Commerce
d1d not find the Audio’ Stress Evaluator an effective method |
of" the determlnatlon of” deceptlon

et

The validation study, conducted by the Department, established
no relationship between results obtained from PSE examination

of criminal suspects and those obtained from polygraph exami-

nation.

Based upon the above finding, the Department of Commerce re-
commends to the 1981 Virginia General Assembly that no action
be taken to regulate Audio Stress Examiners under Chapter 27,
Title 54 of the Code of Virgina.
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/L\ Report of the Department of Commerce on the
Feasibility and Desirability of Licensure of
Audio Stress Examiners to the Governor and The
General Assembly of Virginia

House Document 5
Commonwealth of Virginia
Richmond, Virginia
1981

House Resolution No. 45

Requesting the Department of Commerce to conduct a study of the desir-
ability and feasiblity of licensure of audio stress examiners.

Agreed to by the House of Delegates, February 7, 1979

Whereas, the practice of certain professions and occupations is regu-
lated by State law for the protection of the health, safety, and welfare
of the public; and

Whereas, current State law, and regulation promulgated under such
law, regulates the activities of polygraph examiners; and

Whereas, through the operation of an audio stress evaluator it has
been alleged that an audio stress examiner can perform much the same tasks
as are presently being carried out by polygraph examiners; and

Whereas, it is highly desirable that an unbiased and informed study
of audio stress examiners be conducted prior to a decision as to the need
for State regulation of their profession; now, therefore, be it

Resolved by the House of Delegates. That the Department of Commerce
is requested to study the desirability and feasibility of State licensure,
certification or regulation of audio stress examiners. The Department is
requested to lay its findings, together with any legislative recommenda-

tions, before the nineteen hundred eighty Session of the General Assem-—
bly.

Executive Summary and Recommendation

In its study of voice stress analysis, the Board of Commerce did not
find the Audio Stress Evaluator an effective method for the determination
of deception.

The validiation study, conducted by the Department, established no
relationship between results obtained from PSE examination of criminal
suspects and those obtained from polygraph examination.

Based upon the above findings, the Department of Commerce recommends
to the 1981 Virginia General Assembly that no action be taken to regulate
Audio Stress Examiners under Chapter 27, Title 54 of the Code of Vir-
ginia.
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Background Information

This issue of audio stress examiners revolves around two problems:
(1) The ability of the devices to indeed record voice characteristics that
result in detection of deception (2) The needed training and/or examina-
tion of individuals to operate devices, assuming such are valid.

At the present time audio stress machines are not .permitted for use
in Virginia. Such activities are restricted to polygraph examiners who
may only use a machine measuring at least two physiological reactions
which relate to deception. An individual cannot be examined without his
knowledge by use of the polygraph.

Unlike the polygraph, however, audio stress devices purport to detect
deception by measurement of the presence or absence of '"microtremors"
which are reflected in the voice. Responses to questions may be tape re-
corded and then charted or converted by the actual devices to a pattern.
Patterns are then ''read" by trained individuals. Some devices bypass the
taping procedure and produce an indication of truth or deception im-
mediately. The devices could be used without the subject of the examina-
tion being aware that such examination is being conducted.

Pursuant to House Resolution 45, the Department of Commerce, through
the Board of Commerce, spent the last year in study of an audio stress de-
vice manufactured in Virginia, has surveyed the literature and is conduc-
ting an evaluation in conjunction with the State Police to compare this
device to the polygraph.

The issues involved are substantial, If the device is approved for
use, it will be used for criminal investigations, employment purpcses, and
may, upon stipulation, be introduced as evidence in legal proceedings.
Since a review of the literature offers no conclusive evidence as to its
validity, completion of the formal evaluation should be a prerequisite to
its licensure.

In March of 1979 a subcommittee of the Board of Commerce was ap-
pointed to conduct the study. The appointees to the study are Mrs. Polly
Y. Campbell, Mr. Zack T. Perdue, and Mr. Alan McCullough, Jr., as Chair-
man.

The staff began the study by gathering all available information and
literature on the subject of audio stress analysis. Those persons recog-
nized in the field of detection of deception were notified of the study
and were requested to make all information available. The studies and re-
ports received were reviewed for all pertinent information concerning the
use of the audio stress machines.

Voice stress analyzers are widely used in the private sector, and by
law enforcement agencies; however, their use remains controversial. In-
vestigation of research literature indicates conflicting opinions of the
reliability and validity of voice stress analyzers. The accuracy rate of
the machines and the operators to detect deception range from 32 percent
to one of 100 percent.

From the literature available on the subject of voice stress analy-
sis, it is reasonable to conclude that the effectiveness of the method in
252
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accurately detecting deception has not been resolved. (See Appendix C.)

At the present time, of the twenty-five states that license polygraph
examiners, only one, North Carolina, issues licenses to voice stress oper-
ators. Four states, Alabama, Mississippi, Oklahoma and Oregon, have opi-
nions from their Attorneys General to the effect that the PSE and similar
devices may not be used. In Illinois a circuit court has issued an injunc-
tion against their use. New York has passed a statute specifically prohi-
biting the use of the PSE and similar devices in the employment context.
In Pennsylvania it is illegal to use these devices surreptitiously. 1In
Texas voice stress operators have been jailed and fined for using their
equipment within the state. 1In Virginia recently a voice stress operator
was fined for illegal use of the machine within the state. The state of
Florida held public hearings in 1974 concerning the Psychological Stress
Evaluator. The hearing officer concluded that the PSE in the hands of a
competently trained operator is equally as credible as to the polygraph.
At this time, however, audio stress examiners are not required to be li-
cense.

The Department of Commerce conducted a field study to assess the re-
liability of voice stress analysis. This evaluation was conducted in con-
junction and cooperation with the Virginia State Police and Dektor Coun-
terintelligence and Security, Inc. Dektor Counterintelligence and Secur-
ity, Inc., agreed to allow department investigators to attend an 80-hour
course in the use of the PSE. The Virginia State Police agreed to tape
record actual polygraph examinations for the purpose of charting through
the PSE instrument.

A meeting was held at the Department of Commerce to formally esta-
blish the field study and to delineate the areas of responsibility to
those participating in the field evaluation. Representatives of the De-
partment of Commerce, the Virginia State Police and Dektor Counterintel-
ligence and Security, Inc. were present and agreed substantially to the
design of the evaluation.

In accordance with the study, two assumptions were made by the De-
partment: (1) that the General Assembly licensed polygraph examiners and
the use of the polygraph machine in Virginia; therefore, the polygraph
process is assumed to be reliabile in detecting deception; (2) that both
the PSE operator from Dektor and the state Police polygraphers were compe-
tent in their field.

It was decided that the Virginia State Police polygraph examiners,
using their equipment, would tape record polygraph examinations. The re-
sults of the examinations and the tapes would be sent to the Department.
The tapes would then be distributed to a PSE examiner of Dektor Counter-
intelligence and Security, Inc. and the investigators of the Department to
be charted through the PSE process. The results obtained by the PSE exam-
iners and the polygraph examiners would then be correlated by an indepen-
dent statistician from Psychological Consultants, Inc. for comparisons of
the voice stress analysis method for the polygraph.

It was decided that a total of at least forty tapes would be charted
through the PSE process, as this would provide a significant data base,
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Findings

The study established no significant relationship between results ob-
tained from the PSE examination of criminal suspects and those obtained
from polygraph examination of the same subjects. In addition, there is no
significant evidence that different PSE examiners will reach similar con-
clusions when examining the same data tapes.

When the results of the voice analysis #1 was compared with voice
analysis #2, they agreed 31.7% of the time and disagreed 24.4% of the
time. Voice analysis #1 vs Voice analysis #3 agreed 38.1%Z of the time and
disagreed 26.1% of the time. Voice analysis #2 agreed with voice analysis
#3 41.87% and disagreed 34.9% of the time. See Table 10, Appendix B.

The most damning fact concerning the accuracy of the machine is that
there is no consistent comparison in any aspect of the tests with any op-
erator. They all have different results in all aspects of the test.
Hence, the guilt or innocence of an individual is determined by the opera-
tor of the machine at any given time and not by any absolute that can be
consistently read by interchangeable operators of the machine. As Dr.
Filer says, "Thus, by all conventional standards of proof, we have to re-
gard the validity and reliability of the Psychological Stress Evaluator as
unproven. Indeed, it appears that by and large its validity and reliabil-
ity are not only unproven, but rather are disproven." See Appendix B,
Psychological Consultants, Inc. '

APPENDIX A
AUDIO STRESS STUDY
BOARD OF COMMERCE COMMITTEE MEMBERS
Alan McCullough, Jr., Chairman
Polly Y. Campbell
Zack T. Perdue
PARTICIPANTS
Larry W. Barden Virginia State Police
S. Suzanne Falls Department of Commerce
Randall K. Filer - Psychological Consultants, Inc.
Gilbert W. Gray Dektor Counterintelligence & Security
Rodney D. Grimes Virginia State Police
Patrick B. Gurganus -Virginia State Police
Robert L. Harp Department of Commerce
Edward W. Kupec Dektor Counterintelligence & Security
David Purdy Psychological Consultants, Inc.
Thomas A. Snead Virginia State Police
Barbara L. Woodson Department of Commerce
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APPENDIX B

Psychological Consultants, Inc.
6724 Patterson Avenue
Richmond, Virginia 23226

REPORT ON THE INVESTIGATION OF
THE VALIDITY OF THE PSYCHOLOGICAL STRESS EVALUATOR
For
THE VIRGINIA STATE DEPARTMENT OF COMMERCE
September, 1980

The following report summarizes the results of a study performed by
Psychological Consultants, Inc. (PCI) to determine the potential use vali-
dity of a Psychological Stress Evaluator (PSE) for the Virginia State De-
partment of Commerce. The PSE is a vocal stress analysis technique which
purports to be able to measure whether or not an individual's responses to
a set of structured questions exhibit an attempt to present a deceptive
pattern. Advocates of the PSE have proposed that it would be of signifi-
cant value in a number of situations. Among these are criminal investiga-
tions and pre-employement screening. Clearly, usages with such inherent
potential for significantly affecting the lives of individuals require
that validity and reliability in order for its use to be sanctioned. It
is important to bear in mind that while academic researchers couch their
findings in terms of '"statistical significance' (results different from
chance), American Jurisprudence requires a far tougher standard of proof,
that of "beyond reasonable doubt.'" While this level of accuracy is not
constitutionally required of any input into the judicial process, it 1is
clear that before sanctioning any device or technique, those in a position
of respon31b111ty must demand proven levels of value concomitant with that
device's potentional influence over individuals.

Section I - Summary of Relevant Literature Findings

The literature with respect to vocal stress analysis techniques (in
particular the PSE) can best be described as mixed. Discounting wild
claims on the part of the manufacturer, there do appear to be a number of
studies which indicate a potential for obtaining accurate information from
the PSE. Three of these (Kradz, Kriete and Stanley, and Heisse) claim ac-
curacies for the PSE in excess of ninety-five percent when compared with
either polygraph findings or known results of criminal investigations. A
fourth study (Barland, 1975) finds a significantly lower, although still
statistically significant, correlation between PSE results and polygraph
analyses.

On the other hand, a number of studies have failed to confirm these
findings. Among these are studies by Brenner and Branscomb, Kubis, Hor-
vath, Nacheshon, Suzuki et al., Link, Older and Jenney, and Barland
(1973). 1t is recognized that the Kubis study was negatively received by
Dektor Corporation (the manufacturers of the PSE) and that a number of po-
tentially valid criticisms of its research design have been raised. No
study, whether it reaches favorable or unfavorable conclusions with regard
to validity of the PSE, can be regarded as the definitive word on the is-
sue, Rather, each study must be evaluated in the context of other
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available information and the overall pattern emerging from the sum total
of available research.

In this light, there appear to be two disturbing questions that are
continually raised in the analysis of the PSE. First of all, a number of
studies have found that the PSE fails to correlate at a better-than-chance
level with results from traditional polygraph analysis. While the Kubis
study was perhaps the first and most widely qucted of these, it by no
means stands alone. Similar results were found by Horvath, Nacheshon, Su-
zuki et al., and Barland (1973). Further questions are raised concerning
the PSE by the relatively low level of interrater reliability reported in
several studies. (See, for example, Brenner and Branscomb, Horvath, and
Nacheshon). It is clear that if independent judges cannot reach signifi-
cant agreement on the amount of deception indicated by the PSE, then the
results of this process cannot be regarded as valid for use.

We do not need to go as far as David Raskin (professor of psychology
at the University of Utah) who concluded in Congressional testimony that
"there is not a single respectable, scientific study, and one that would
meet the standards of publication in a scientific journal, which has shown
the voice stress analysis technique to be any better than flipping a
coin", in order to have serious reservations concerning its use. For ex—
ample, it is recognized that some studies (see Kratz) have reported high
levels of interrater reliability. It is not necessary, however, to ques-
tion the results of this study, although such might be possible. It is
sufficient to indicate that in numerous occasions, interrater reliability
was not significant. Thus, simply because two raters in one situation did
agree with each other, the results cannot be extrapolated to an assumption
that the technique is consistent. There is sufficient evidence from num-
erous studies to conclude, rather, that in general, raters exhibit a low
level of consistency when evaluating the same information. Similarly, it
is not necessary to disprove all studies which indicate a high degree of
accuracy or correlation with polygraph results in order to disapprove of
the use of the PSE. The conclusion that in some contexts or some situa-
tions the PSE may be accurate, while in others it exhibits results no bet-
ter than chance, is strong enough to justify withholding blanket approval
of the device. Rather, the existence of a large number of studies which
raise significant questions with regard to the PSE's accuracy and consis-—
tency throws the '"burden of proof" back to its advocates. At the moment,
the literature does not appear to indicate a sufficient degree of reli-
ability or predictive accuracy to warrant the usage of the PSE,

However, there remain sufficient questions to indicate the desirabil-
ity of further research. 1In this light, another study regarding the ac-
curacy and reliability of the PSE was conducted by Psychological Consul-
tants, Inc. for the Department of Commerce of the State of Virginia.

Section II - Methodology

The current study focuses on three questions: (1) To what extent do
results obtained by professionally trained PSE examiners correlate with
those obtained by conventional use of the polygraph? (2) How consistent
are results obtained when different examiners analyze PSE data? and (3) To
what extent does tape quality affect the validity of the PSE analyses?
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Data for the study were provided by the Virginia State Police. Tape
recordings were made of actual polygraph examination sessions. Charts of
these tape recordings were made using the Psychological Stress Evaluator
and these charts were independently analyzed by three PSE examiners. One
of these examiners was a professional in the employ of Dektor Corporation,
the device's manufacturer, while the other two were employees of the Vir-
ginia State Department of Commerce who had been trained in the usage of
the PSE and certified as competent PSE analysts by Dektor Corporation,
After eliminating unusuable sessions from the sample, there remained a set
of fifty observations. Each observation consisted of one polygraph exami-
nation results and three associated PSE examination results. A number of
comparisons and analyses were performed and will be reported in detail be-
low.

In theory, it was possible to compare results on individual questions
or charts as well as overall examination conclusions. In light of the
poor overall performance of the PSE to be reported below, however, it was
judged unnecessary to focus on specific components. The data at this
level performs even less well than overall conclusions, and its reportage
would make the final report unnecessarily burdensome. Results to be re-
ported include the relationships between PSE results (averaged across the
three examiners) with polygraph results, the relationship between indivi-
dual PSE results and polygraph results, the relationship between PSE re-
sults and polygraph results for each of the three examiners, and the in-
terrelationship of PSE results for each pair of examiners.

The data provided by State Police was generated in the course of ac-
tual investigations. The vast preponderance of the subjects were suspects
in criminal investigations, although some were being questioned as either
witnesses or victims.

Section III - Results

At the end of each PSE or polygraph examination session, the examiner
placed his or her conclusions into one of three categories. It was con-
cluded that either the subject was definitely being truthful, was defin-
itely attempting to deceive the examiner, or else that no conclusion could
be reach and the session should be regarded as inconclusive. With three
categories, an individual attempting to guess the results of a polygraph
examination on the basis of no information at all would be expected to be
correct approximately one-third (33%) of the time. Results obtained from
the PSE should always be examined in this light.

Three~way contingency tables comparing vocal stress analyzer results
with those from polygraph examinations or the results obtained by two in-
dividual vocal stress analysts have been generated. There are a number of
statistics which might be used to evaluate the degree of association be-
tween these variables. The most common such statistic, and the PSE, is the
Chi square statistic. This statistic measures whether the distribution of
observation into cells of the contingency table is essentially random or
whether there exists an association between observations on one variable
and those on the other variable. There 1is, however, another statistic
which utilizes more of the available information. The results of the
polygraph and PSE examinations possess what are known as ordinal proper-
ties. That is, although there is no uniform spacing between the cate-

gories, there is an appropriate ordering of the categories. Essentially,
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this says that if a polygraph examination concludes that the subject was
being definitely truthful, a vocal stres analysis which concludes that the
subject was attempting to deceive is 1in less agreement than one which
finds an inconclusive pattern. While the commonly used correlation coef-
ficient (Pearson r) is not appropriate with ordiral data, a form of rank
order correlation coefficient (Kendall Tau) is appropriate and can make
use of this ranking property of the observations. For each of the ana-
lyses reported below, both Chi square statistics and Kendall Tau coeffi-
cients will be reported. Conventionally, levels of statistical signifi-
cance of .10 or less are required in order for a researcher to regard an
hypothesis as being substantiated. Essentially, this says that there is
less than ten percent chance that any associations observed in the data
could have arisen by chance. Any results percent probability of chance
occurrence must be dismissed as inconclusive. It should be emphasized
that this ten percent significance level is extremely liberal, and that
many researchers require a much lower probability of chance occurrence be-
fore regarding an hypothesis as being established.

With three PSE examiners for each polygraph session, there are a
total of 150 possible pairs of observations. In fact, analyses are based
on somewhat smaller sample sizes. In ten of the fifty cases, at least one
of the PSE examiners was unable to evaluate the tape. Thus, there are
forty cases for which complete results are available. In most of the
other ten cases, however, at least one of the PSE examiners was able to
evaluate the session and reach a conclusion. Therefore, there are a total
of 138 pairs of polygraph/PSE results. Of these, the PSE examiners raised
some question as to the tape quality in twenty cases, leaving a total of
118 pairs of results where no question as to the ability of the vocal
stress analyzer tapes to be rated was raised.

Table 1 reports the results when polygraph results were compared with
the average ranking obtained by the three PSE examiners. It is obvious
that the distribution of results across the various cells of the table is
relatively close to the conclusions reached by the two methods. Neither
the Chi square statistic nor the Kendall Tau approached anything close to
a level of statistical significance. There is, however, one reservation
which must be raised in conjunction with this table. The averaging of the
PSE results contains an implicit assumption of at least some cardinal ra-
ther than ordinal properties in the data. That is, it assumes that an in-
conclusive result lies exactly half-way between a definitely truthful re-
sult and a definitely deceptive result. This concept of "distance" is
somewhat strange with regard to the current type of data. Therefore, more
satisfactory results may be obtained by comparing the polygraph result
with each individual PSE result. This generates the above-mentioned 138
pairs of observation. The fact that each polygraph result is paired with
more than one PSE result does not in any way affect the statistical pro-
perties of the analysis.

Table 2 shows the results of such a comparison. As can be seen in
the table, once again there is an overall impression of randomness in the
two sets of results. For example, of the sixty-one cases where the poly-
graph examination idicated that the subject was definitely being truthful,
the PSE indicated definite truth in twenty-four and definite deception in
twenty~seven, with ten tapes being regarded as inconclusive. Overall, re-
sults of the PSE exams agreed with results of the polygraph exam in 39% of
the cases, compared with the 33% that would be expected simply by flipping
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coins. This result is not statistically significantly different from
chance. In fact, to extend the analysis even further, in 30% of the
cases, the PSE results were diametrically oppposed to the polygraph re-
sults. That is, one device gave a reading of definitely truthful while
the other was indicating definite deception. This is somewhat higher than
might be expected as a result of chance. Therefore, one than might be ex-—
pected as a result of chance. Therefore, one is left with the conclusion
that there is no discernable or measureable relationship between resul::
from a professionally conducted vocal stress anlysis examination and re-
sults from a professionally conducted polygraph examination.

This finding is not dependent upon the inclusion of questionable
tapes in the PSE sample. Table 3 shows results when only those tapes with
regard to which no question at all was raised by the PSE examiner are in-
cluded in the study. Based on these 118 "good" pairs of observations, the
above-stated results must be resubstantiated. Once again, there is no
statistically significant correlation between results obtained by the two
processes. Indeed, in a statistical sense, the PSE performs somewhat
closer to the polygraph when the questionable tapes are included than when
they are omitted.

It is also clear that no individual PSE analyst is able to satisfac-
torily correlate his or her results with those obtained from the poly-
graph, although some analysts do better at this than others. Tables 4
through 6 show the results when each analyst's conclusions are related in-
dividually to those resulting from the polygraph session. Table 4 repre-
sents the performance of the professional employee of Dektor Corporation
while tables 5 and 6 represent the performance of the employees of the
Virginia State Department of Commerce. It is interesting to note that
substantially the worst performance was recorded by the Dektor employee.
However, once again, it should be emphasized that no individual analyst
was able to predict significantly the results obtained from the poly-
graph.

Finally, we turn to the interrater reliability of the PSE conclu-
sions. Once again, the results are not statistically significant. Tables
7 through 9 report the results obtained for the three possible pairs of
ratings. It can be seen that in no case did the raters agree on even 50%
of the possible conclusions. Rater 1 (the professional Dektor employee)
agreed with the two Department of Commerce employees 38% and 427 of the
time, while the two Department of Commerce employees agreed only 327 of
the time. It must be emphasized that not only did the PSE results not
correlate significantly with the polygraph results in any possible experi-
mental configuration, but that there was, in addition, no significant re-
lationship between results obtained by three professionally trained PSE
examiners using the same tapes.

Section IV - Conclusions and Recommendations

The conclusions of the current study can be succinctly and powerfully
stated. From this research, it cannot be established that there is any
statistically significant relationship between results obtained from PSE
examination of criminal suspects and those obtained from polygraph exami-
nation of the same subjects. In addition, there is no statistically sig-
nificant evidence that multiple PSE examiners will reach similar
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conclusions when examining the same data tapes. The implication of this
finding is that the results obtained from a PSE examination of an indivi-
dual will vary depending upon who conducts the examination. To return to
the three questions outlined for the current study, it 1is possible to
reach the following conclusions.

1. We have no evidence that the PSE results are significantly rela-
ted to those obtained from polygraph examinations. Thus, it 1is not pos-
sible to reject the hypothesis that PSE examination results are totally
independent of those obtained by polygraph exams. It should be emphasized
that this finding only enables us to conclude that the PSE is not equiva-
lent to the polygraph. It can make no judgement as to the inherent vali-
dity of either methods. While it 1is unlikely it is possible that the re-
sults of the PSE examinations were accurate and those of the polygraph
were inaccurate in this study. Given the large volume of data available
regarding the polygraph and the mixed performance of the PSE in other
studies, as outlined above, we are inclined to doubt that such is the
case, however. It is clear that both of the devices cannot possibly be
accurate. '

2. It does not appear that the poor performance of the Psychological
Stress Evaluator is the result of the forced conclusions of less-than-
adequate data. The device performs no better when analysts were allowed
to exclude all tapes with regard to which they had any question about
their suitability.

3. It is also abundantly clear from the data that we cannot accept
the hypothesis that there is any relationship between PSE results obtained
by one examiner and those obtained by another examiner from the same data.
This is an especially disturbing conclusion because it implies that a sub-
ject's truthfulness or deception is not a function of what the subject
himself says, but rather simply a function of which particular examiner is
conducting the analysis. This suggests very strongly that the PSE does
not provide valid data for use in either employment or criminological in-
vestigations.

When the results of the current study are combined with those from
other studies outlined above, the following conclusions and recommenda-
tions can be made. Although there is some evidence from some studies that
the Psychological Stress Evaluator have validity in some situations in as-
sessing truthfulness or deceptive intent on the part of individuals, there
remain significant questions as to its value. It appears that the prepon-
derance of research, including the current study, strongly suggests that
the Psychological Stress Evaluator can do no better than blind guessing in
predicting the results obtained from more conventional methods of stress
measurement (especially the polygraph). In addition, numerous studies,
including the current one, have found that there is no significant inter-
rater reliability between various individuals evaluating the same data
using the PSE. Thus, by all conventional standards of proof, we have to
regard the validity and reliability of the Psychological Stress Evaluator
as unproven.., Indeed, it appears that by and large its validity and reli-
ability are not only unproven, but rather are disproven.
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TABLE 1

AVERAGE RESULTS OF VOICE ANALYZER

Definitely Incon- Definitely Row
Truthful iclusive Deceptive Total
0 2 4 2 7 1 2 18

0.02 5.04 10.0Z 5.0% 17.5%Z 2.5%2 5.0% 45.0%

0.0%2 5.0% 0.0%Z 10.0%Z 0.0%Z 2.5% 5.0% 22.5%

0.0%2 5.0% 5.02 5.0%2 5.0% 5.0Z 7.5% 32.5%

0 6 6 8 9 4 7 40

0.0% 15.0% 15.0% 20.0% 22.5% 10.0% 17.5% 100.0%

Chi Square = 11.98684 with 10 Degrees of Freedom
Significance = 0.2859

Kendall's Tau = 0.05625

Significance = 0.3505
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TABLE 2

RESULTS OF VOICE ANALYZER EXAM

RESULTS OF
POLYGRAPH Definitely Inconclusive Definitely Row
EXAM Truthful Deceptive Total
24 10 27 61
Definitely
Truthful 17.47 7.27 19.67% 44,27
Inconclusive 11 8 15 34
8.07% 5.8% 10.97% 24.67
Definitely
Deceptive 14 : 7 22 43
10.17% 5.17% 15.97 31.27
Column Total 49 25 64 138
35.5% 18.1% 46 .47 100.0%

Raw Chi Square = 1.49213 With 4 Degrees of Freedom.
Significance = 0.8280

Kendall's Tau = 0.05875

Significance = 0.2224
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TABLE 3

RESULTS OF VOICE ANALYZER EXAM

4

RESULTS OF
POLYGRAPH Definitely Inconclusive Definitely Row
EXAM Truthful Deceptive Total
22 6 23 51
Definitely
Truthful 18.67% 5.1% 19.5% 43,2%
Inconclusive 10 7 13 30
8.57% 5.9% 11.0% 25.47%
Definitely
Deceptive 13 7 17 37
11.0% 5.9% 14.4% 31.4%
Column Total 45 20 . 53 118
38.1% 16.9% 44 .97 100.0%

Raw Chi Square = 2,24405 With 4 Degrees of Freedom.
Significance = 0.6910

Kendall's Tau = 0.03765

Significance = 0.3255
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TABLE 4

RESULTS OF VOICE ANALYZER EXAM

<,

(Examiner = Dektor Professional)

RESULTS OF
POLYGRAPH Definitely Inconclusive Definitely Row
EXAM Truthful Deceptive Total
7 3 10 20
Definitely
Truthful 14,67 6.37% 20.87% 41.7%
Inconclusive 6 1 6 13
12.5% 2.1% 12.5% 27.1%
Definitely
Deceptive 7 1 7 15
14.6% 2.1% 14.6% 31.3%
Column Total 20 5 23 48
41.7% 10.4% 47.9% 100.0%

Raw Chi Square = 1.09605 With 4 Degrees of Freedom.
Significance = 0.8949

Kendall's Tau = 0.06304

Significance = 0.3176
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TABLE 5

RESULTS OF VOICE ANALYZER EXAM

(Examiner = Department of Commerce Empioyee # 1)

Definitely Inconclusive Definitely Row
Truthful Deceptive Total

4 5 11 20
9.1% 11.47% 25.0% 45.5%

1 5 4 10
2.3% 11.4% 9.1% 22.7%

0 5 9 14
0.0% 11.4% 20.57% 31.8%

5 15 24 44
11.4% 34,17 54.4% 100.0%

4£.79024 With 4 Degrees of Freedom.

Significance = 0.3095
Kendall's Tau = 0.11933
Significance = 0.1954
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TABLE 6

RESULTS OF VOICE ANALYZER EXAM

(Examiner = Department of Commerce Employee # 2)

-

Definitely Inconclusive Definitely "~ Row
Truthful Deceptive Total
13 2 6 21

28.3% | 4.32 13.0% 45 .7%
4 2 i 5 11
8.7% 4.37 10.97% 23.9%
7 1 6 14
15.2% 2.2% 13.0% 30.47%
24 5 17 46
52.2% 10.9% 37.0% 100.0%

Raw Chi Square = 2.42216 With 4 Degrees of Freedom.
Significance = 0.6586

Kendall's Tau = 0,13020

Significance = 0.1691
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TABLE 7

RESULTS OF VOICE ANALYZER

(Examiner = Department of Commerce Employee # 1)

RESULTS OF

VOICE ANALYZER

(Examiner =

Dektor Pro- Definitely Inconclusive Definitely Row

fessional Truthful Deceptive Total

0 9 8 17

Definitely

Truthful 0.0% v 21.4% 19.0% 40.5%

Inconclusive 2 2 1 5
4,87 4. 8% 2.4% 11.97

Definitely '

Deceptive 3 3 14 20
7.1% 7.1% 33.3% 47.67%

Column Total 5 14 23 42
11.9% 33.37% 54 .8% 100.07

Raw Chi Square =11.67967 With 4 Degrees of Freedom.
Significance = 0.0199

Kendall's Tau = 0.11630

Significance = 0,210l
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TABLE 8

RESULTS OF VOICE ANALYZER

(Examiner = Department of Commerce Employee # 2)

RESULTS OF
VOICE ANALYZER
(Examiner =
Dektor Pro- Definitely Inconclusive Definitely Row
fessional Truthful Deceptive Total
9 2 6 17
Definitely '
Truthful 20.9% 4,77 14.0% 39.5%
Inconclusive 3 0 2 5
7.0% 0.07% 4.7% 11.67
Definitely
Deceptive 9 3 9 21
20.97% - 7.0% 20.9% 48.8%
Column Total 21 5 17 43
48,87 11.6% 39.5% 100.0%

Raw Chi Square = 1.18545 With 4 Degrees of Freedom.
Significance = 0.8805

Kendall's Tau = 0.08410

Significance = 0.2777
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TABLE 9

RESULTS OF VOICE ANALYZER

(Examiner = Department of Commerce Employee # 2)

Dept. of Com- Definitely Inconclusive Definitely Row
merce Employee Truthful Deceptive Total
3 1 1 5
Definitely
Truthful 7.3% 2.47 2.4% 12.2%
Inconclusive 8 0 5 13
19.57% 0.0% 12.27% 31.7%
Definitely
Deceptive 9 4 10 23
22.07% 9.8% 24 .47 56.1%
Column Total 20 5 16 41
48.87% 12.2% 39.0% 100.0%
Raw Chi Square = 3.92791 With 4 Degrees of Freedom.
Significance = 0.4159
Kendall's Tau = 0,16551
Significance = 0.1284
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Results

Inconclusive
Inconclusive
Deceptive
Deceptive
Deceptive
Truthful
Deceptive
Truthful
Inconclusive
Inconclusive
Truthful
Truthful
Truthful
Truthful
Truthful
Inconclusive
Truthful
Deceptive
Truthful
Inconclusive
Truthful
Truthful
Inconclusive
Deceptive
Truthful
Deceptive
Deceptive
Inconclusive
Deceptive
Truthful
Truthful
Truthful
Truthful
Inconclusive
Truthful
Deceptive
Deceptive
Truthful
Inconclusive
Deceptive
Deceptive
Deceptive
Inconclusive
Inconclusive
Deceptive
Deceptive
Truthful
Inconclusive
Truthful
Truthful
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TABLE 10

INDIVIDUAL RESULTS

Voice Analyst
Number One

Truthful
Deceptive
Deceptive
Deceptive
Inconclusive
Not Rated
Truthful”
Inconclusive
Truthful
Deceptive
Truthful -
Not Rated
Truthful
Deceptive
Truthful
Deceptive
Truthful
Deceptive
Deceptive
Truthful
Deceptive
Inconclusive
Deceptive
Truthful
Deceptive
Truthful
Deceptive
Truthful
Truthful
Truthful
Inconclusive
Deceptive
Truthful
Truthful
Deceptive
Truthful
Truthful
Deceptive
Truthful
Deceptive
Deceptive
Deceptive
Inconclusive
Deceptive
Truthful
Deceptive
Deceptive
Deceptive
Deceptive
Truthful

Voice Analyst

Number Two

Inconclusive
Deceptive
Deceptive
Inconclusive
Deceptive
Not Rated
Inconclusive
Truthful
Inconclusive
Not Rated
Inconclusive
Inconclusive
Deceptive
Deceptive
Not Rated
Inconclusive
Not Rated
Deceptive
Truthful
Inconclusive
Deceptive
Inconclusive
Deceptive
Inconclusive
Truthful
Deceptive
Deceptive
Inconclusive
Inconclusive
Inconclusive
Inconclusive
Deceptive
Deceptive
Deceptive
Truthful
Deceptive
Deceptive
Deceptive
Not Rated
Not Rated
Inconclusive
Deceptive
Truthful

Not Rated
Deceptive
Deceptive
Deceptive
Deceptive
Deceptive
Deceptive
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Voice Analyst
Number Three

Deceptive
Inconclusive
Deceptive
Truthful
Deceptive
Truthful

Not Rated
Truthful
Truthful

Not Rated
Deceptive
Truthful
Deceptive
Truthful

Not Rated
Truthful
Truthful
Inconclusive
Deceptive
Not Rated
Deceptive
Deceptive
Deceptive
Truthful
Truthful
Inconclusive
Deceptive
Deceptive
Truthful
Truthful
Truthful
Truthful
Truthful
Inconclusive
Inconclusive
Truthful
Truthful
Truthful
Deceptive
Truthful
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The Psychological Stress Evaluator (PSE) was assessed
for its ability to display and detect arousal in the
spoken word. Forty-three university summer students
were asked to read aloud 10 words composed of random
proportions of taboo and neutral words. PSE recordings
of these words were then given to 2 trained and 10 un-
trained analysts for identification of stress patterns.
Results indicated that, although the students rated the
taboo words significantly more arousing than the neu-—
tral, the accuracy of identification of such words was
no greater than chance for all analysts, regardless of
training. It was concluded that the PSE may not be as
effective as its manufacturers claim. Additional re-
search appears warranted.

The Dektor Corporation of Springfield, Virginia has marketed an instru-
ment called the Psychological Stress EBvaluator (PSE) which is claimed to mea-
sure stress, arousal, or physiological change associated with the voice,
without the need of attached sensors. Traditionally, physiological measure-
ment has used attached sensors with the result that a certain percentage of
the measured arousal is artifically induced. If one is attempting to measure
the degree of arousal or physiological change associated with a specific sti-
muius, then measurement without sensors would eliminate the possibility of
sensor-induced arousal.

The PSE employs tape-recorded speech for the purpose of voice analysis.
Briefly, the system involves feeding recorded vocalizations into the PSB to
produce a visually observable medium. This medium or wave form is carefully
analyzed in an attempt to identify frequency components of the recorded ut-
terances that indicate physiological manifestations of psychological stress.
More specifically, the PSE is intended to record the frequency components
of uttered speech in such a way that purported infrasonic variations become
indicators of the degree of stress. The Dektor Corporation suggests that
these infrasonic variations are muscle microtremors occurring at 8-12 Hz
(Llppold, 1971), and that the resultant patterns can be analyzed for stress
using various modes (electronic filtering) and tape speeds.

PSE voice analysis has been researched in various ways. Barland (Note
1), Kradz (Note 2), Kubis (1974), and Vetter (1973) have used the PSE in the

lDektor Counterintelligence & Security, Inc., 5508 Port Royal Rd.,
Springfield, Virginia, U.S.A.

Requests for reprints should be addressed to Brian E. Lynch, Forensic
Science, Royal'Ottawa Hospital, 1145 Carling Ave., Ottawa, Ont., Canada K1Z 7K4.

Reprinted from the Canadian Journal of Behavioural Science, 1979, 11,
89-94, with the kind permission of the authors and publisher.
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detection of deception, using mock and real crime situations. Borgen and
Goodman (Note 3), Bremner (Note 4), Reeves (1976), Smith (Note 5), Wiggins,
McCranie, and Bailey (1975), and Worth and Lewis (1975) have used the PSE
in various experimental situations, ranging from psychotherapeutic effec—
tiveness to stage fright. Podlesny and Raskin (1977) state that "at this
poirt there appears to be no scientific evidence that PSE analysis yields
accuracies as high as those obtained with standard polygraph procedures,
and little evidence that results exceed chance levels" (p. 796).

Much of the research presently available on the PSE has lacked exter—
nal truth criteria for validation requirement and also aid in the analysis.
Emotionally powered words have been used in various physiological investi-
gations as reliable laboratory inducers of mild stress (Stelmack & Leckett,
1974). The purpose of the present study was (a) to investigate the validity
and inter—judge agreement of the PSE by assessing the rate of detection of
arousal in spoken words; and (b) to see if naive analysts could analyze stress
by matching to sample.

Mesthod

Subjects

The sample consisted of 43 university summer students ranging in age
from 18 to 50, with a mean age of 26.1 years. There were 21 males and 22
females, representing a cross-section of socio—economic levels in a bilin-
gual university environment. Because of the design utilized, all students
constituted the experimemtal group without the necessity of a control group.

Apparatus

The stimuli consisted of 10 neutral words (at, by, cup, home, on, or,
over, run, sky, the) and 10 taboo words (cock, cunt, fag, frig, fuck, prick,
puke, screw, shit, tit; cf. Stelmack & Leckett, 197,), printed on a 7.5 x
12.5 cm cards with 20-pt Helvetica medium (capitalized) Letraset lettering.
-An additional neutral word (pen) was added as an initiating "damper" stimu-
lus. Voice recording was taken on a Uher LOOO report I-C tape recorder
using a Uher dynamic microphone M 136 and Scotch AV-177 low-noise taps. The
tape recording was subsequently played into the Psychological Stress Evalua-—
tor (PSE-10l) at speeds of either 4.7 cm/sec or 2/L cm/sec. and filtered
through Mode IIT.

Procedure

Before the experiment, all students completed the Eysenck Personality
Inventory (EPI). Each student was then given a stack of 10 randomly ar-—
ranged neutral and taboo word cards, plus the initiating neutral words. The
rendom order was accomplished by blindly drawing each set of 10 cards from
a box containing all 20 cards. Each student was asked to recite the words
into the tape recorder after the experimenter had left the room. When
finished, each student was asked to rate the 10 words on a 7-point rating
scale, ranging from very pleasant to very disgusting. All recorded word
lists were then processed on the PSE and distributed to 2 trained analysts
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and 10 untrained analysts for stress analysis. All raters used a rating
chart composed of voice patterns identified by the Dektor Corporation (Note
6) as indicative of stress. None of the raters was aware of the type of
words, or the proportion of neutral to taboo words. They were instructed
only to compare the 430 word patterns and the ratlng charts to see if any
of the patterns were similar.,

Results

Table 1 presents the decisions made by each of the analysts on the
130 voice patterns, of which 216 were taboo words and 21 were neutral words.
There were no statistically significant differences between the analysts on
accuracy of rating (t(11l) = .62, p greater than .05). Both trained and un-—
trained analysts were unable to dlscern differences in voice patterns be-
tween taboo and neutral words. That is to say, they were unable to sort
the voice-stress patterns consistently, at a greater than chance level, into
those that belonged with taboo words and those that belonged with neutral
words.

In addition, there was no relationship between the analysts! pattern
identifications and their resultant accuracies (r = —.0lL, biserial co-
efficient). Thus the total number of stress pattern identifications was
not a predictor of accuracy outcome. Ths mean EPI results were within nor-
mal limits for university students (B = 11.2, N = 10.4, L = 3.3). There
were no significant correlations between word ratings and any of the EPL
scales. There was a statistically significant difference between the stu-
dent;s rating of taboo words and neutral words (t(42) = 5.78, p less than
.001).

TABLE ]
Breakdown of percentages in stress pattern identification
Taboo words Neutral words Stress and neutral
“Stress™ °7) “No stress™ (") Stress™ () “No stress™ (*)
Analyst (True-Positive) (False-Negative) (Falsc-Positive) (Truc-Ncgnli\;g) Correctly identified (°7)
1. T 41 59 51 49
2. T 67 33 78 22 2§
3. Ur 15 85 15 85 50
4. UT 92 8 92 8 50
5. LT 64 36 57 43 54
g. b'T 69 31 67 n gl
7. LT 75 25 86 14 44
8. l{T 77 23 69 31 54
9. UT 84 16 87 13 49
10. LT 98 2 96 4 51
li. L'T 87 13 8K 12 50
12. UT 1 99 0 100 50
TOTAL 64 36 65 35 49 ¢ 62 ns

*T = trained.
*UT - untrained.
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Discussion

These results indicate that pattern identification of voice stress
resulting from the utterance of taboo and neutral words was a chance oc=—
currence. The analysts, regardless of training, performed at approximately
chance levels in terms of accuracy of identification. Therefore, accuracy
of pattern identification was not a function of extent of training in pat-
tern identification. Since both trained and untrained analysts followed
no consistent trend in identifying words, it must be concluded that pattern
identification in this study was accomplished by random guessing. That is,
the analysts were in no way consistent in their choice of patterns and,
therefore, in their resultant accuracy.

The lack of significant difference between the actual accuracy rate
and the expected accuracy rate may reflect, in part, a state of low level
arousal when subjects uttered taboo words. Although the students rated the
taboo words as significantly more disturbing than the neutral, the taboo
words may still not have teen sufficiently arousing to be picked up by the
PSE. Since earlier studies have shown taboo words to be arousing, this ex-
planation does not seem compelling. However, the inventors of the PSE
(Note 7) suggest that it functions within limits of arocusal which have not
yet been defined. Thus, a certain level of arousal must be present in an
individual in order for it to be picked up and displayed by the PSE. If
this is the case, usage of such equipment in applied situations would re-
quire some external criterion measure of "sufficient arousal" before any-
thing could be said about the voice pattern. With reference to the present
study, if the uttered words were not registering on the PSE, then this would
rreclude any chance of correct identification by the stress analysts.

Mary questions as to pattern identification, training effect, and
minimum-maximum stress levels necessary with the PSE, are still unanswered.
It is well known that the PSE is being used by police and private industry
daily as a procedure for detecting deception. If, because of threshold
activation limits, it cannot detect stress states equally on a continuum
from no stress to maximum stress, then when and when not to use it without
some other criterion measure of arousal is an unanswered question. If, as
its inventors claim, the PSE has been effective in stress identification,
it is probable that the strong placebo effect of such an intrument has been
the chief factor behind any 31gn1f1cant accuracy results..

A situation is needed which very clearly causes physiological arousal,
and does not rely simply upon an individual's self report of arousal. Since
polygraphic measure have been used as indicators of various physiological
parameters (Grossman, 1967), it seems feasible to use them as criteria of
physioclogical arousal. A future study might investigate the PSE in compari-
son with other physiological measures, to establish if it is dependént on
some minimal level of stress in order to be effective.

Reference Notes

1. Barland, G.H. Use of voice changes in the detection of deception.
Paper presented at the meeting of the Acoustical Society of Amerlca,
Los Angeles, October 1973.



RECEIVED

JAN 29 1935
THE PSYCHOLOGICAL STRESS EVALUATOR
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Our testimony concerns technical limitations in the Psychological Stress
Evaluator (PSE), the original and most widespread of the recent lie detection
devices which employ analysis of the human voice. Based on our research ex-—
perience with this device, we believe that the PSE measure is not of sufficient
technical quality to be used in lie detection and our testimony documents five
technical shortcomings which affect the present instrument. This evidence on
technical quality is especially relevant to lie detection in employment sit-
uations, since such lie detection evidence may be used as the sole basis for
serious, uncontestable, and final decisions. Evidence on technical quality is
also relevant to the issues of Constitutional rights which apply to voice lie
detectors because of the possibility of testing subjects without their know-

ledge.

We do not believe that all aspects of PSE analysis are invalid. Several
reports provide evidence that the PSE may be valid as a measure of psychologi-
cal stress (1, 2). The rationale of PSE operation (involving stress—sensitive
frequency modulation in the voice) is consistent with earlier acoustical evi-
dence (3). However, there is a large difference between a preliminary measure
of stress and a finished instrument which can be applied in an area as com-
plex as lie detection. Detection of deception would be subject to controversy
even if it employed an ideal measure of stress (4). Using a measure subject
to serious technical limitations on reliability lie detection becomes extremely
questionable. Our testimony concerns such limitations in the PSE. :

The original research reported here was carried out at Harvard University
as well as the universities of our afflllatlons. Specifically, it concerns
five technical limitations.

1) Subjectivity of Scoring

PSE scoring is highly subjective and scores assigned to particular PSE
patterns depend largely on the particular judge doing the scoring.

This paper is reprinted, with updating and minor changes, from testimony
presented at hearings on Senate Bill 1845, United States Senate, Subcommittee
on the Constitution, Committee on Judiciary, September 19, 1978. For copies
of reprints write to Dr. Malcolm Brenner, Ames Research Center LM 239-2,
National Aeronautics and Space Administration, Moffet Field, California 9,035.
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A mathematical estimate of scoring subjectivity is available in the
interjudge reliability coefficient (r), which summarizes the degree of over-
lap present in the scores provided by two different judges who have scored
the same material. This reliability coefficient ranges in value from r =
.00 to r = 1.00, with the magnitude of the coefficient directly reflecting the
degree of overlap present. Most psychologists would consider an interjudge
reliability coefficient of r = .80 as the minimum requirement for any serious
assessment instrument.

Interjudge reliability coefficients for PSE scoring, however, are typi-
cally lower than r = .80. Horvath(5) reports a coefficient value of r = .38,
and Worth & Lewis(6) of r = .56, for material drawn from laboratory lie de-
tection tasks, Older & Jenney(7) report a coefficient of r = .39, Lewis &
Worth(8) of r = .54, and Rockwell, Hodgson, & Cook(9) of 5 = .89 for material
drawn from tasks other than lie detection. These interjudge coefficients, the
only values reported by independent investigators, suggest serious reliability
problems. An example of these problems is provided by a hypothetical example
of two judges scoring PSE patterns in two categories: High-stress and Low-
stress. Given Worth & Lewis'! coefficient value of r = .56 (the highest value
reported for a lie detection task), these judges would be expected to disagree
witl. each other at least 22% of the time(10).

2) Response Words

PSE scores vary systematically according to the exact words spoken by
the subject, and, presumable, the exact linguistic properties of individual
words.

Figure 1 demonstrates this effect, and summarizes data for sixteen sub-
jects who performed a mental arithmetic experiment(3) (1034-1038 spoken res-
ponses are summarized in each graph). In the top graph ('"repsat" responses')
the subjects simply repeated out loud the digits from "0" to "9" in a random
order as part of the baseline treatment (6" was not included because it
typically provides a PSE pattern of insufficient length to be scored, a severe
example of response word difficulties). The digits "5" and "9" received char-
acteristically high PSE scores, the digit "8" characteristically low scores,
and the remaining digits intermediate scores. This robust pattern appeared
in the data of every subject tested. This pattern also appears in the lower
graph ("Mental Arithmetic Responses'), in a virtually identical order; des—
pite the presence of a strong experimental manipulation based on the difficulty
of mental arithmetic problems.* In both graphs, the PSE scoring difference
between high response words and low response words is on the order of 2 to 1.

The response-word effect imposes serious problems for any PSE examinations
which use unrestricted words or continuous speech. This problem also has di-
rect implications for traditional examinations, especially if it turns out that
"Yes" and "No" appear to have different levels of PSE-scored stiress.

*Subjects were required to add either +4, +3, +1, or +0 to every digit
in a string of digits and report out loud the converted series. The time
allowance was held constant for each treatment.
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3) Recording Quality

PSE scores tend to vary according to the quality of the available tape
recordings.

Evidence is provided by Older & Jenney(7). They prepared, under NASA
contract, an analysis using PSE scores for stress changes in the voices of
SkyLab Astronauts as a function of varying work load demands (2040 spoken
utterances were included in the analysis). The available tape recordings
varied considerably in quality, and were subjectively grouped into classifi-
cations of "good", "fair" or "poor". On a 1 ~ 5 point scale used to score
PSE, Older & Jenney report a difference of about 12% in the final PSE scores
as a direct function of available tape quality (pp. 37-39). "Good" recordings
showed the highest average stress, and "poor" recordings the lowest.

An interesting sidelight of the Older & Jenney study is the fact that a
large subsample of the data was scored by the Chief Instructor at Dektor, Inc.,
manufacturer of the PSE (the interjudge reliability coefficient, as noted a-—
bove, was r = .39). Ironically, the Chief Instructor proved to be more in-
fluenced by the problem of tape quality than the routine judge. The differ-
ence in average PSE scores was 22%.

This tape-quality artifact has direct relevant to interrogation recordings
made under field conditions. It is especially relevit to PSE samples trans-
mitted over the telephone, a routine procedure which almost certainly lowers
tape quality. A judge using telephone transmitted speech may score a pattern
which shows less stress than the one made from the speech originally played
into the phone.

L) Transcription Speed -

PSE patterns vary according to the speed employé4 »or transcribing material
through the device.

To demonstrate this effect, we transcribed 217 v.cal responses, drawn
from two male and one female subject, at the two speeds most commonly used in
PSE analysis: 1 7/3 IPS and 15/16 IPS. PSE scores derived from the two
transcriptions proved to be extremely different. Correlation coefficients
between the two scorings (computed the same way as correlation coefficients
for interjudge reliability) ranged between r = .43 and r = .47 for each sub-
ject. In 8% of the cases (17 cases), a pattern which showed %igh PSE stress at
. one speed showed low PSE stress at a different speed.

Transcription speed differences appear to be caused both by the slow res-
ponsiveness of the transcribing pen and by changes in the filtering cutoffs
employed. This effect is not treated in the company training program, which
leazes)the choice of transcription speed at the discretion of the interroga
tor(ll). . -

5) Conscious Control

The vocal responses monitored by the PSE may be subject to conscious con-
trol.
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Evidence for this possibility surfaced in an attempt to replicate
Lykken's guilt knowledge task(3). Fifteen male and five female subjects un—
derwent interrogations based on items of personal information (g,g., "What
is your mother's first name?')., The subjects were offered a monetary reward
to conceal their correct answers from an interrogator who would subsequently
employ a PSE analysis of the subjects® vocal responses. The interrogator read.
out loud each item followed by six possible answers, and the subject repeated
out loud all possible answers.

Lykken reports evidence for this task using Galvanic Skin Response{GSR).
He reports that the GSR provided significant detection of guilty kmowledge
items for 20 subjects out of 20 tested, even though subjects had been offered
a monetary reward and were given extensive prior information on the interroga-—
tion. The PSE results from our experiment were in direct contrast: 19 sub-
jects out of 20 successfully concealed their correct responses (first—choice
calls for these subjects, and distribution of calls, was within the levels
expected by chance). Although several interpretations are possible for this
difference, one clear possibility i1s that subjects are able to voluntarily
influence their vocal responses in a way in which they are unable to influence
Galvanic Skin Response.

The issue of conscious control is perhaps the most serious issue raised
in this testimony, since it suggests a basic problem which applies to all
voice lie detectors and argues for a burden of proof on all persons who wish
to sell voice-related devices for these purposes. Incredibly, none of the
opponents of voice lie-detectors have raised this possibility, although the
strong conscious influence on voice articulation would seem to make this an
obvious issue of concern. -

There is now enough technical evidence to seriously question the PSE as
a practical lie detection device. Problems of scoring subjectivity alone are
sufficiently serious in the available literature to question any specific legal
decisions, and in practice these scoring problems are compounded and multi-
plied by the remaining deleterious effects. These technical problems, it
should be noted, may also apply to the more recent Mark II and Hagoth Lie
Detectors which were not tested in these experiments.

The presence of problems in a new instrument is not surprising, and some
of the problems described here for the PSE are typical for acoustical measures.
What is surprising is the strength of these effects in a device sold for a
process as delicate as lie detection. Detection of deception is an exacting
application of stress analysis, and there are serious ethical and constitu-
tional objections to the use of any form of detection of deception even if an
instrument were available which was 100% accurate(12). The PSE, by contrast,
fails to pass certain minimal standards required of any assessment measure,
and is employed by users who are in an inappropriate position to recognize
its limitations. It seems incredible that this instrument is presently ap—
plied in employment situations, where individuals do not have an opportunity
to question the scientific quality of the decisions which may directly affect
their employment.
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ﬂ:) EVALUATOR AND THE GALVANIC SKIN RESPONSE
IN DETECTION OF DECEPTION

By

Frank Horvath
Michigan State University

The Psychological Stress Evaluator (PSE), which is asserted to be a
volce-mediated lie detector, and the galvanic skin response (GSR),
recorded with a standard field polygraph instrument, were used to
detect nonrisk lies about numbered cards concealed by a sample of
female (n = 30) and male (n = 30) college students. Evaluation of
response data was subjectively carried out by two trained evalua-
tors; their interrater agreement was .38 for PSE analysis and .92
for GSR evaluation. The hit rates obtained in PSE analysis were

at chance levels and were not significantly affected by the sex of
the subjects, simultaneous use of both PSE (tape recording) and
polygraph apparatus, repeated trials of testing, or evaluator dif-
ferences. Evaluations based on GSR analysis generally exceeded
chance levels; however, hit rates was significantly (p <.05) higher
in a first trial of testing than in a second trial. These findings
were consistent with previous research and do not indicate that the
PSE is effective in detecting deception.

The Psychological Stress Evaluator (PSE) is a device that is said to be
useful in detecting emotional stress in the voice. According to its manufac-
turer, Dektor CI/S, Inc., the PSE detects inaudible and involuntary frequency
modulations (FM) in the 8-12 Hz region. These frequency modulations, whose
strength and pattern are inversely related to the degree of stress in a spezker,
are believed to be a result of physiological tremor or microtremor (Lippold,
1971) that accompanies voluntary contraction of the striated muscles involved
in vocalization. During nonstressful periods the modulations are under con-
trol of the central nervous system. As stress is imposed the autonomic nervous
system gains dominance, resulting in a suppression of FM. This suppression,
indicative of emotional stress, is displayed by the PSE as a characteristic
blocked or rectangular wave form.

The PSE processes voice frequencies, preserved on a normal tape recording,
using electronic filtering and frequency discrimination technigques. The stress-
related FM patterns, displayed on a moving strip of heat sensitive paper, can

The author gratefully acknowledges the assistance of Earl W. James, Howard
Timm, and Steven Bagnasco in the collection of the data, and the cooperation of
Alan Bell, Edward Kupec, and Gil Gray, all of Dektor CI/S.

Requests for reprints should be sent to Frank Horvath, School of Criminal
Justice, Michigan State University, East Lansing, Michigan £48824.

This article is a reprint from the Journal of Applied Psychology, 1978,
Vol. 63, No. 3, pp. 338-3L4. Copyright 1978 by the American Psychological
Association. Reprinted by permission.
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be processed in four different modes of display (1-4) for either gross or more
detailed analysis. And, because the recovery of the FM indicator spontaneously
occurs with the removal of the stressing stimulus, stress in either narrative
or monosyllabic speech can be evaluated (Dektor, Note 1).

The PSE is primarily marketed as a voilce-mediated lie detector, more ver-
satile but no less effective than the traditiocnal polygraph instrument (Dektor,
Note 1). To date, that claim has been investigated in only two scientifically
acceptable studies. The most recent of these was a study carried out by Bar-
land (1975) to determine the validity of the polygraph and the PSE in detecting
deception in suspects involved in actual criminal investigations. In brief,
Barland found that the accuracy of each physiological measure recorded with the
polygraph instrument exceeded chance levels, whereas the accuracy of the PSE
did not.

Barland's (1975) findings were essentially similar to those reported by
Kubis (Note 2), who conducted an elaborate but laboratory-based study in-
volving mock crime situations. Kubis found that the hit rate for the PSE
was at chance levels, 33%; and the accuracy of judges who evaluated only the
behavior of the subjects undergoing testing surpassed that obtained with the
PSE. Kubis also reported, however, that the accuracy of PSE analysis on tarz
recordings made without the simultaneous use of polygraphic apparatus was 53%,
whereas accuracy was 19% in analysis of recordings of polygraphically moni-
tored subjects. Kubis hypothesized that the physical discomfort produced by
the polygraph's blood pressure cuff, actually an occluding plethysmograph, and
the absence of stresses associated with the attachment of polygraph apparatus,
produced clearer voice records and thus more accurate PSE evaluations.

The purpose of the present study was to investigate the validity of the
PSE in a "guilty-information" paradigm (Gustafson & Orne, 196L), and specifi-
cally, within that context, to determine if, as Kubis (Note 2) hypothesized,
the simultaneous use of polygraph and tape recording apparatus reduces the
effectiveness of PSE analysis. Moreover, because the physical discomfort of
the polygraph's blood pressure cuff increases as a function of time (Yankee,
1965), it was expected that the validity of the PSE would decrease in a second
testing period immediately following a first. The galvanic skin response (GSR)
was used as the physiological measure against which the accuracy of the PSE
was compared.

Method

Subjects

Sixty college students, 30 female and 30 male, were recruited for an ex—
periment in lie detection from an introductory course in criminal justice.
Upon volunteering, each student completed an informed consent form that briefly
outlined the nature of the experiment and promised that each student would be
awarded extra credit toward his course grade for his participation, contingent
only upon maintaining a scheduled appointment and completing the task.

The age range for the female subjects was from 18 to 21 years, with a mean
age of 19.2 years; for the males the age range was from 18 to 31 years, with a
mean age of 19.9. None of the subjects had previously participated in a de-
tection of deception experiment.
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Procedure

Twenty subjects, 10 female and 10 male, were randomly assigned to one of
three conditions. Subjects assigned to the "tape only" condition were tested
using tape recording apparatus only. A Uher 4000 Report—IC monophonic tape
recorder, operating at 7.5 in. per sec (ips), fresh 1-mil polyester tape, and
a Sony omnidirectional microphone, positioned in front of the subject, were
used for recording. In the remaining two conditions, testing was carried out
simultaneously using tape recording and polygraph apparatus. The polygraph
was a standard “Stoelting field instrument, recording respiration, GSR, and
cardiovascular activity. Respiration was recorded by a pneumatic tube posi-
tioned on the abdomen near the level of the diaphragm, adjusted to provide a
pen excursion of 1-3 cm. GSR was recorded from two stainless-steel electrodes,
attached without electrolyte to the volar surfaces of the index and fourth
fingers of subjects!' left hand; in all cases GSR was recorded in the auto-
matic centering mode; that mode employs a short-time constant measurement
technique that eliminates information concerning response recovery time. Car-
diovascular activity was recorded by an occlusive blood pressure cuff located
on the upper part of subjects' right arm. The cuff was inflated to a pres-
sure of about 90-mm Hg to record cardiovascular activity in a manner consis-
tent with standard field practice (Reid & Inbau, 1977).

In the "tape without cardio" condition, the polygraph's blood pressure
cuff was attached to the subject but was not inflated; hence, for those sub-
jects who were assigned to that condition no discomfort was produced by the
cuff and no cardiovascular activity was recorded. Subjects who were assigned
to the "tape and cardio" condition were tested with a fully operational poly-
graph, recording the three physiological measures as previously described.

Upon reporting for the experiment, each subject was met by an assistant
who carried out the testing in a small, quiet, private office. The assistant
initially conducted an interview lasting about 30 min during which he gathered
brief background information, explained the nature of the testing apparatus,
and the theory of detection of deception. To those subjects who were assigned
to the two testing conditions in which the polygraph instrument was to be used,
he gave a short demonstration of that apparatus. He then explained the testing
procedure, and when assured that each subject understocd the procedure, he
operationalized the appropriate apparatus and carried out the testing.

The testing procedure, which was identical for all subjects except for
the apparatus used, consisted of presenting to each subject a deck of five
numbered cards face down. The subject chose one of the cards, looked at the
number on it, and then, out of view of the assistant, wrote the number and his
name on a small slip of paper; he then placed both the card and the paper slip
face down in front of him. At no time prior to the completion of the testlnD
was the assistant aware of the card number a subject had chosen.

The testing consisted of asking the basic question "Did you pick card
number ___ ?" in two consecutive continuous trials. The subject was instructed
to answer no to each card number during each trial and to sit motionless with
his eyes closed throughout the testing. In the first trial the card numbers
were called in ascending sequence, preceded and followed by a buffer number,
that is, a number known not to be in the deck. Immediately following the
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second buffer item the subject was asked a pivotal question, "Is your first
name 7", to which a yes response was required. A second trial was then
conducted; in this trial the card numbers asked in the first trial were called
in reverse order. During both trials, card numbers were called at about 20-
sec intervals. All subjects had advance knowledge that in the first trial card
numbers were to be called in ascending sequence; in the second, decending. The
numbers, however, were not consecutive, and subjects were aware only of the
number on their chosen card.

Upon completion of the testing, the assistant noted on the polygraph charts,
when appropriate, and on the tape recording an identification code number for
each subject. Then, the polygraph charts were prepared for evaluation by cut-
ting each subject's charts into two halves, one half consisting of Trial 1,
one half of Trial 2; each half was then coded in such a manner that the two
halves could not be matched without knowledge of the coding scheme.

From the tape recordings, PSE charts were made by charting each subjectt's
no responses to the card options separately for Trial 1 and Trial 2. The
charts for each trial were then coded in a manner to prevent matching. All
PSE charts were made on a PSE-10l in Mode 3 at a constant speed reduction of
L:1; that is, PSE charts were produced by playing back subjects! verbal responses
at 1 7/8 ips.

Two trained and experienced field polygraph examiners, both also having
been trained in the use of the PSE by the manufacturer, independently and sub-
jectively evaluated the PSE and the polygraph charts in a blind manner. In
the evaluation of the PSE charts, each of the five possible options in each
trial was ranked from 1 to 5, 1 being assigned to the option believed to be
the chosen card, that is, the response indicating the greatest stress (least
FM) according to criteria taught by the manufacturer, and 5 being assigned to
the option indicating the least stress. The polygraph charts were ranked in
a mamner identical to that carried out on the PSE charts, except that in this
case each recorded physiological measure was separately ranked. Although only
the GSR rankings were analyzed, it is necessary to point out that those rankings
were not necessarily independent of other polygraphically recorded data. Be-
cause of such possible contamination, GSR responses were also objectively
scored. An assistant, without any prior knowledge of the experiment, ranked
each GSR response in each trial for each subject by assigning a rank of 1 to
the response attaining the greatest millimeters of amplitude in the period
starting with stimulus onset to 15 sec following stimulus offset. The res—
ponse with the second greatest amplitude was assigned a rank of 2 and so forth;
in the case of ties, mean ranks were assigned.

The rank assigned by each evaluator to the card option actually chosen
by each subject was determined. If the chosen card was assigned a rank of 1,
it was considered a correct detection, while if it was more than 1 it was
considered as incorrect. Thus, each evaluator's rank on the card actually
chosen by each subject was dichotomously scored, a 1 being assigned to a cor-
rect detection, a O to an incorrect detection. Unless specified otherwise,
statistical analysis was carried out by subjected evaluators?® dichotomous
scores to a four-way analysis of variance with repeated measures. The four
factors were testing condition (tape, tape without cardio, tape and cardio);
sex (female, male); trials (1 and 2); and evaluators (A and B). The latter
two factors were treated as repeated measures. All statistical testing em-—
ployed a .05 rejection region.
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Results

PSE Analysis

The major findings pertaining to the PSE analysis for each evaluator
are shown in Table 1, which displays, by testing condition, the mzan ranks
to subjects! chosen cards (critical items) and the number of corre.. detec—
tions in each trial; smaller mean ranks indicate greater efficiency in detesc-
tion.

Each evaluator made 60 calls in each of two trials, each trial being in-
dependently considered. Application of the decision rule previously speci-
fied and disregard for the sex of the subjects and the testing conditions
showed that evaluators averaged 24.2% correct calls in Trial l; in Thial 2
20.8% of the calls were correct. The difference between trials was not sig-
nificant, F(1, 54) = 2.5, p> .10; nor were either of the evaluators' overall
hit rates in either trial significantly greater than chance expectancy of
20% (using the chi-square technique). Interevaluator agreement, determined
separately for each trial by calculating Pearson's r on the ranks assigned
by evaluators to the subjects' chosen cards, was .31 and .45 for Trial one
and Trial two, in order. The difference in the detection rates between con-
ditions was not significant, F(2, 54) = 1.79, p> .10, and there were no signi-
ficant effects associated with sex or evaluators. Moreover, as indicated in
Table 1, a binomial test of each evaluator's detection rate within testing
conditions showed that those rates were not generally above chance levels.
Similarly, analysis of variance carried out on evaluators!' ranks to critical
items failed to disclose any significant effects for testing conditions,

F(2, 54) = .35, p> .10; trials, F(1, 54) = .96, p>.10; or for any of the
other factors.

GSR Analysis

Physiological data recorded by polygraph were available, of course, in
only two testing conditions; only the findings pertaining to evaluation of GSR
are reported here. To determine whether evaluators' subjective judgements
of GSR responses were influenced by their inspection of other polygraphically
recorded data, evaluators' ranks on subjects! chosen cards were correlated
with those assigned by objective measurement. Pearson's r, averaged for the
two evaluators, was .76 in Trial 1 and .65 in Trial 2. However, chi-square
tests did not reveal any significant differences in the detection rates ob-
tained by objective or subjective methods. Hence, because those two methods
yielded similar results and because PSE responses were not objectively scored,
only the results pertaining to subjective evaluation of GSR will be xeported.

Each evaluator made 40 calls in each of two trials, each trial being
independently considered. There was high interevaluator agreement in ranking
responses to the chosen cards, Pearson's r being .92 for both Trial 1 and
Trial 2. To faciliate comparison to the PSE findings, Table 2 shows each
evaluator's mean rank to chosen cards and number of correct detections in
each testing condition and in each trial. In all but the "tape and cardio"
condition in the second trial, each evaluator's detection rate was signifi-
cantly greater than chance expectation (binomial).
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THE RELIABILITY OF POLYGRAPH EXAMINER DIAGNOSIS OF TRUTH AND DECEPTION

By
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Frank S. Horvath is a graduate of Michigan State University with
a B.S. Degree in Police Administration. In 1964 following his
graduation he pursued the Study of Scientific Polygraph testing
at John E. Reid and Associates and became Chief Examiner in 1970,
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John E. Reid, LLB, DePaul University, Director of John E. Reid

and Associates, has made a number of noteworthy contributions to
the polygraph field. He is co—author with Professor Fred E. In-
bau of Northwestern University Law School of Truth & Deception,

The Polygraph (Lie-Detector) Technique and Criminal Interrogation
and Confessions 2nd Edition. This is his fourth article to ap-
.pear in the journal. His previous ones were "Simulated Blood
Pressure Responses in Lie Detector Tests and a Method for Their
Detection,” "A Revised Questioning Technique in Lie-Detector Tests"
and "Behavior Symptoms of Lie Detector Subjects."

This study was conducted to determine if Polygraph examiners, working
independently of each other, are able to successfully diagnose deception
solely from an analysis of Polygraph records. Previous studies dealing
with this problem have indicated that Polygraph examiners can reliably de-
termine truth or deception from the records alone, but none of them were
conducted in real-life testing situations. Davidson (1968) for example,
found that by motivating students involved in an experimental crime he
could correctly identify all of the innocent and 92% of the guilty sub-
jects with the use of the Polygraph.[l] Lykken (1959) in a prior experi-
ment, also using students as subjects, reached substantially the same con-
clusion; he identified all of the innocent and 93.97 of the guilty sub-
jects.[2] Neither of these studies, however, was conducted by or with
practicing Polygraph examiners, nor did they rely upon an analysis of
Polygraph records obtained in actual investigations. Consequently, the
studies have little value in assessing the reliability of Polygraph exami-
ner diagnosis in real-life situations.

Kubis (1962) carried out an elaborate research program for the Air
Force Systems Command of the United States Air Force. Although he used a
simulated test “situation for the experiments, his examiners were trained
personnel., He reported that they were able to obtain significant accuracy
in identifying the thief, the lookout, and the innocent suspect. He con-
cluded that there was sufficient validity in these experiments to warrant
confidence in the lie-detecting procedure as an aid to interrogation pro-~
cesses.[3]"

This article first appeared in the Journal of Criminal Law, Crimino-
logy and Police Science 62(2)(1971): 276-281. Reprinted through the cour-
tesy of the Journal.
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Ordinarily, in actual Polygraph testing, the examiner uses a complete
diagnostic technique to determine deception., He takes into account de-
tailed background information regarding the subject and the investigation;
he has the benefit of actually conversing with the subject and observing
the subject's attitude and behavior symptoms. In addition, he prepares
and reviews the general comprehension of the questions. Since all of
these auxiliary sources of information may be factors in arriving at a
truth-deception diagnosis, the present study eliminated them and concen-
trated on Polygraph record analysis only.

In this study ten Polygraph examiners on the staff of John E. Reid
and Associates agreed to analyze a number of Polygraph records indepen-
dently and without the benefit of any information beyond the Polygraph
records themselves. Seven of the examiners had been engaged in Polygraph
testing more than one year; the remaining three were relatively inexper-
ienced; they had been engaged in Polygraph testing from four to six months
and were still participating in an internship training program.

The Polygraph records submitted to the examiners for analysis were
obtained from twenty-five case investigations originally conducted by one
of the authors (Horvath). The cases were typical of the types usually
presented to private Polygraph examiners: theft, sexual misconduct, sabo-
tage, bribery and criminal damage to property. Subsequent to the Poly-
graph examination each of the selected cases had been solved by a fully
corroborated confession of the guilty subject. In these twenty-five
cases, seventy—five subjects had been tested originally, but the Polygraph
records of only forty of them were selected for the use in this study for
the following reason: the polygraph records which were dramatically indi-
cative of truth or deception were eliminated from those submitted to the
examiners because they did not require any exceptional skill to interpret.
In other words, the evidence of truth and deception would be very obvious
to any trained Polygraph examiner,

Twenty of the forty sets of Polygraph records chosen by the writer
for this study were verified as those obtained from guilty subjects, and
twenty test records were obtained from verified innocent subjects. The
records contained one hundred and sixty-four (164) relevant questions
which were submitted to the examiners; eighty-one (81) of these questions
were verified as having been answered untruthfully during the examina-
tions; eighty-three (83) of the questions were proven to be answered
truthfully.

The recording instrument used in conducting the original Polygraph
examinations was a five-channel Reid Polygraph which recorded thoracic
respiration, abdominal respiration, blood pressure-pulse rate, muscular
movements and pressures, and galvanic skin response (GSR). No attempt was
made to determine which recording channel or channels the examiners relied
upon in arriving at their decisions of truth and deception.

The subjects in each case had been given Polygraph examinations ac-
cording to standard Reid Control Question Technique.[4] Essentially this
technique consists of a pre—test interview and Polygraph testing. During
the interview the examiner explains to the subject the purpose of the test
and the nature of the instrument. It is at this time that the examiner
seeks to condition the subject for the test and to formulate and review
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with him the actual test questions. In the pre-test interview the exami-
ner objectively notes the subject's behavior symptoms such as how he acts,
looks, and talks and attempts to make an evaluation of these observations
in terms of truth or deception. No attempt is made at this time to inter-
rogate the subject with a view to obtaining a confession. At the conclu-
sion of the interview, which lasts about twenty minutes, the examiner pro-—
ceeds with the Polygraph testing.

The Polygraph testing consists of the asking of relevant, irrelevant
and control questions during a number of separate tests, The questions in
the 3, 5, 8, 9 and 10 positions are relevant and relate to the matter
under investigation, such as, in a murder case, "Did you kill John Jones?"
and "Did you shoot John Jones with a .38 caliber revolver?" The questions
in the 1, 2, 4 and 7 positions are irrelevant to the issue being investi-
gated; they deal with such matters as, "Do they call you Joe?", "Are you
over 21 years of age?", etc. These irrelevant questions are asked for the
purpose of establishing the subject's normal pattern of responsiveness.
The remaining two questions are control questions. They are placed in the
6 and 11 positions. A control question is one which is unrelated to the
matter under investigation, but is of a similar, though less serious na-
ture and one to which the subject will, in all probability, lie; or at
least his answer will give him some concern with respect to either its
truthfulness or its accuracy. For instance, in a burglary investigation
the control question might be, "Did you ever steal anything?" or "Except
for what you have already told me, did you ever steal anything else?" The
response or lack of response to the control question (in respiration,
blood pressure-pulse rate, or GSR) is then compared with what appears in
the tracings when the subject is asked the questions relevant to the issue
under investigation. If the subject responds to a greater degree and with
more consistency during the test series to the control questions than to
the relevant questions, he is considered to be telling the truth regarding
those relevant questions. On the other hand, if the subject responds more
to the relevant questions than to the control questions, it is suggestive
of lying regarding the relevant questions.[5]

In about 25 percent of Polygraph cases truth or deception may be so
clearly disclosed by the nature of the responses to relevant or control
questions that the examiner will be able to point them out to any non-ex-
pert and satisfy him of their significance. All records of this category
were eliminated from use in this study because they do not constitute a
serious test of an examiner's expertise in chart interpretation. In
roughly 10 percent of the Polygraph cases the records will be uninterpre-
table by even the most skilled examiner. In about 65 percent of the
cases, however, the responses or lack of responses, to the control ques-
tions and relevant questions are sufficiently subtle in appearance and
significance so that only a highly skilled and well-trained examiner will
be able to interpret them for truth and deception. All of the Polygraph
records given to the examiners in this study could be classified as be-
longing to this category.

The examiners were unfamiliar with either the cases or the Polygraph
records which they were called upon to analyze. They were not allowed to
discuss the project amongst themselves until all had completed it. They
were not given arny of the actual test questions used in the original in-
vestigations, but because of their familiarity with the technique, each
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examiner knew the placement of the irrelevant, relevant, and control ques-
tions by their respective numbers as recorded on the records.

The examiners were told on an individual basis that they would be al-
lowed one full working day to analyze the forty sets of Polygraph records.
They were instructed to detect the guilty subject, if any, in each inves-
tigation and also to "clear" each innocent subject. 1In addition to this,
they were instructed to diagnose truth or deception on each relevant ques-
tion asked of all forty subjects. They were admonished not to report any
subject as totally inconclusive, but if they found in analyzing any parti-
cular question reaction that they could not decide truth or deception,
they were allowed to report that particular question as doubtful or incon-
clusive., The reason for this conclusion was that in any given Polygraph
examination some of the relevant questions may carry more "emotional
weight'" than others, even though they all relate to the same investiga-
tion. This is especially true in the instance where a guilty person is
tested. Often he will respond to a greater degree to a question regarding
whether or not he himself committed the offense than he will to a question
about whether or not he knows who committed the offense, even though he is
lying to both questions asked. The more direct and more emotionally
weighted question such as, "Did you shoot John Jones?" sometimes may "mask
out'" or otherwise ''dampen" the response on the indirect or less emotional-
ly weighted questions, such as, '"Do you know who did shoot John Jones?"

Prior to being given the Polygraph records, the examiners were told
that all subjects were verified as guilty or imnocent, but they were not
told the number of subjects in each category. More significantly, they
were not told whether the Polygraph records of the actual perpetrator were
included in each of the cases submitted to them for diagnosis. The exami-
ners were given only basic factual information from each of the twenty-
five cases, together with the selected Polygraph records.

The following information, chosen from one of the cases used in this
study, is illustrative of the amount and the type of information presented
to the project examiners:

"An electric motor was sabotaged at a large midwestern rubber com-
pany. It was suspected that one of the company's employees had inserted
some knife blades (which were used at the company) into the armature of
the motor when it was not running. When it was turned on, the blades
caused the motor to "blow up" and produced extensive damage to the sur-
rounding area and almost seriously injured several employees."

The examiners were not told that fourteen employees were given Poly-
graph examinations before the guilty person was detected in the original
investigation. They were supplied with only the brief factual information
given above and with the Polygraph records of six of the original fourteen
subjects. The six sets of records they were given were those selected
from the fourteen as best fitting into the category which requires special
skill to interpret. The remaining eight sets of Polygraph records were
not given to the examiners. The Polygraph records of the actual perpetra-
tor of this sabotage were not included in the six sets of records given to
the examiners for analysis; this fact, however, was withheld from the ex-
aminers.
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Results

Overall Innocent-Guilty Case Judgments. The ten examiners achieved
an average 87.75 percent accuracy in solving the cases, i.e., in correctly
detecting the guilty subjects and correctly identifying_lﬁé innocent sub-
jects. As can be seen from Table 1, however, there was a significant dif-
ference between the experienced and the inexperienced examiners. The

experienced examiners were successful in 91.4 percent of their diagnoses;
the inexperienced in only 79.1 percent.

TABLE 1
D1sTRIBUTION Or INNOCENT-GUILTY JUDGMENTS YROM EVALUATING PoLYGRAPH REecComDS BY ExAminers
Actually Innocent (20) Actually Guilty (20)
Percent Correct
udgments
“Innocent” | “Guilty | “Insocant” | “Guilty”
Experienced examiners
1 19 1 ¢ 20 97.5%
2 18 2 (4] 20 95.0%
3 19 1 2 18 92.5%,
4 19 1 2 18 92.5%
s 18 2 2 18 90.0%,
6 20 0 5 15 87.5%
7 18 2 4 16 ‘ 85.0%
Sub-total 131 9 15 125 91.49%,
Inexperienced eraminers®
8 19 1 3 17 90.0%
9 16 4 8 12 70.0%
10 15 5 4 16 71.5%
Sub-total 50 10 15 45 79.19%,
Total 181 19 30 170 87.75%

* Less than six months experience.

It should also be noted that the more experienced examiners were
quite consistent with each other. Their accuracy scores ranged from a low
of 85 percent to a high of 97.5 percent, with five of the seven in this

group achieving a 90 percent accuracy or higher. Only one of the three

inexperienced examiners achieved the 90 percent accuracy level. The re-
maining two achieved only a 70 percent and a 77.5 percent score, respec—
tively.

The results also seem to support the belief of most Polygraph exami-
ners that their errors generally favor the guilty subject, i.e., that an
examiner is more inclined to report a guilty subject innocent than he is
to report an innocent subject guilty.

There was a total of 400 innocent-guilty judgements to be made by the
examiners; that is, each of the ten examiners was called upon to judge
each of the forty subjects either guilty or innocent. One-half of the
judgements were to be made on verified innocent subjects and one-half were
to be made on verified guilty subjects; therefore, there were 200 judge-
ments in each category.

95



Diagnosis of Truth & Deception

Over the 200 judgements of the twenty verified innocent subjects,
nineteen (9.5) were erroneously judged "guilty" by the examiners; of the
200 judgements of the twenty verified guilty subjects, thirty (15 percent)
were erroneously judged innocent. In analyzing this further, it should be
noted that for the seven experienced examiners only nine out of 140 (6.4
percent) judgements on the twenty innocent subjects were errors, while
among inexperienced examiners, 16,6 percent of their judgements on veri-
fied innocent subjects were errors. For verified guilty subjects, 10.8
percent of the experienced examiner judgements were "innocent" errors,
while 25.0 percent of the inexperienced examiner judgements were "inno-
cent" errors.

Individual Relevant Question by Question Analysis:

Table 2 summarizes the data for each examiner's performance in cor-
rectly interpreting the 164 relevant questions for truth and deception.

Nine of the ten examiners achieved at least a 77.5 percent accuracy
rating on the question by question analysis and six of the ten achieved
better than 83 percent. Although the experienced examiners again signifi-
cantly higher than the inexperienced, both groups combined had only an
overall error of 20.7 percent. This figure, however, is somewhat mis-
leading, because it includes as errors those relevant questions which the
examiners reported as inconclusive or on which they were unable to make
any diagnosis. This error was usually made by examiners when they ana-
lyzed the Polygraph records of a guilty subject and correctly interpreted
the more direct relevant questions, but were unable to interpret an in-
direct relevant question due to the '"masking out'" effect described above.
If these inconclusive questions errors are eliminated, examiners actually
made only an 11 percent error; that is, they judged only 11 percent of the
relevant questions opposite their verification, thus achieving an overall
89 percent accuracy rating.

To further illustrate the results of the question analysis, Table 3
indicates how accurately each examiner interpreted the Polygraph records
of one of the six subjects in the previously described sabotage case.

The relevant questions asked of all subjects in this case were as
follows: Question # 3, "Did you inset two mill knife blades into the
armature of that motor?"; Question # 8, '"Did you cause that damage to the
mill motor?"; Question # 9, "Do you know who put those knife blades in the
mill motor?" There was no question asked in #10 position. The irrelevant
and control questions were placed according to the format previously ex-
plained.

The subject (used as an example in the table) was asked the four re-
levant qeustions. Since it had been verified that his answers were truth-
ful to all questions, his records should have been analyzed by the exami-
ners as being those of an "innocent" subject and as consisting of four
truthful relevant question responses. Only examiners 1, 2, 3, 4, 6, and 9
judged the subject in this manner. Examiners 7, 8 and 10 judged this sub-
jecc as "guilty" and the four relevant question reactions as "lies." Exa-
miner 5 judged this subject as innocent by finding him telling the truth
to Questions # 3, # 5 and # 8, but recorded him as inconclusive on Ques-
tion # 9. (knowledge question) This was recorded as an error.
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TABLE 2
DrstrsuTion oF TRUE-LIE JunGuENTs o2 ExaMineeE REsPONSES To 164 QuesTions BY Examinexrs
Actually True Response Actually Lie Response
(83 true responses) {81 lie responses) Percent
Enaminer Judgment Correct
Judgments
I'rmell IO?!! llLictl leell ‘l?ll .lI‘ie'l
Experienced ~vaminers
1 9 0 4 0 1 80 96.6%
2 74 0 9 3 0 78 92.7%
3 7 0 6 14 0 67 87.6%
4 i5 3 5 8 7 66 86.0%,
5 64 18 1 7 1 63 77.5%
6 60 0 23 0 0 81 86.09,
7 65 11 7 14 S 62 17.5%,
Sub-total 494 32 55 46 24 497 86.29,
Tnexperienced examiners* ‘
8 7 4 8 12 13 56 17.59%,
9 60 15 8 24 11 46 64.6%
10 61 13 9 19 2 60 83.8%,
Sub-total 192 32 25 55 26 162 75.0%,
Total 686 64 80 101 50 . 659 79.3%
* Examiners with less than six months experieace.
TABLE 3
ExaurNer JUDGMENTS OF THE RESPONSES OF ONE INNOCENT AND TRUTHFUL SUBJECT 10 FOUR RELEVANT
QUESTIONS
Relevant Question Number
Overall
Judgment
$3 35 [ 1] *9
Experienced examiners
1 Truthful Truthful Truthful Truthful Innocent
2 Truthful Truthful Truthful Truthful Innocent
3 Truthful Truthful Truthful Truthfual Innocent
4 Truthful Truthful Truthful Truthful Innocent
S Truthful Truthful Truthful Inconclusive | Innocent, but
guilty
knowledge
Truthful Truthful Truthful Truthful Innocent
7 Not truthful | Not truthful | Not truthful | Not truthful | Guilty
Inexperienced examiners®
8 Not truthful | Not truthful | Not truthful | Not truthful | Guilty
9 Truthful Truthful Truthful Truthful Innocent
10 . Not truthful | Not truthful | Not truthful | Not truthful | Guilty

* Examiners with less than six months experience.

inexperienced, both groups combined had only
an overall error of 20.7 percent. This figure, how-
ever, is somewhat misleading, because it includes
as errors those relevant questions which the exami-

ners reported as inconclusive or on which they
were unable to make any diagnosis. This error was
usually made by examiners when they analyzed
the Polygraph records of a guilty subject and cor-
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Discussion

These data clearly support the claim of Polygraph examiners that they
can reliably diagnose truth and deception or detect the guilty and iden-
tify the innocent solely from an analysis of Polygraph records. In actual
practice, of course, a Polygraph examiner has the benefit of all the de-
tailed factual information in the case beforehand, as well as the behavior
symptoms of the subject at the time of the test and moreover in many case
situations he has the full complement of Polygraph records of all the sub-
jects in the case before he issues an opinion as to whether the subject is
truthful or not. In actual testing situations the examiner places the
utmost reliance upon resonses or lack of responses on Polygraph records,
but he is afforded the additional opportunity to evaluate the attitude of
the subject and to make allowances for a resentful or angry attitude, a
condition which could cause an error in interpretation of Polygraph re-
cords. An opportunity to observe the subject and evaluate his attitude
toward the test would allow an examiner to diagnose truth and deception
more reliably than the examiners in this study.

If the examiner had been given all of the Polygraph records in each
case and were aware of the fact that one of the subjects must be guilty,
the accuracy ratings for both experienced and inexperienced examiners
would have been greatly improved. This would have allowed for the exami-
ners to compare the Polygraph records of one subject with those of another
subject in the same investigation,

Although the results of the present study attest to the reliability
of Polygrpah examiner's ability to diagnose truth and decepiton, they also
attest to the value of practical experience in qualifying examiners as ex-
perts. The accuracy of the experienced examiners was significantly better
than that of the inexperienced examiners. This was probably due to the
fact that the experienced examiners had more practical knowledge of the
limitations of the Polygraph technique in that both groups of examiners
had been taught the "theory" of the technique in the same manner. The
examiners with the most experienced were more able to apply consistently
the fine points of the theory, which assisted them in diagnosing truth and
deception with greater accuracy.
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California

The examiner conducted both examinations and testified that the
defendant was telling the truth when he denied having sexual relations with
the plaintiff during the 1971 period, and that the plaintiff was deceptive
when she claimed that they did have intercourse, and was also deceptive when
she claimed that she did not have intercourse with other men during that
period.

The plaintiff then objected to the admissibility of the testimony,
but was overruled. The Judge decided that the defendant was not the father
of the child, and said that in the main his finding was based on the results
of the polygraph tests.

People v. Olmas, Juvenile Division, San Joaquin County Superior Court (1971)

Two juvenile defendants were charged with rape, robbery and kid—
napping.

During the course’ of the trial the judge, over the objection of the
prosecution, admitted into evidence the results of the polygraph examina-
tions of the two defendants given by an examiner employed by the San Goaquin
Countty Public Defenders Office.

The court asked the examiner if a polygraph examination had been given
to the victim. The prosecution interrupted and said she had been given a
~ test, but the examiner said no, that she had been given only a P.S.E. test,
< and the prosecution said that was true and claimed that they did not have
time to give her a palygraph test. The court said the P.S.B. was not a
polygraph and ordered that the victim be given a polygraph examinaticn. An
examiner selected by the prosecutor!s office gave her an examination and
testified that she was truthful on one chart and the results of the second
chart were incanclusive. The court then dismissed all charges.



- —

Opinion of the Attorney General of Alabama, October 23, 1973

In reply to a request of the State Board of Polygraph Examiners,
the Attorney General of Alabama ruled on the use of a Dektor Psychologlcal
Stress Evaluator. : sl —

The Attorney General ruled that a person administering an examination
with the Dektor Psychological Stress Evaluator falls within the licensing
requirement act; but also ruled that "Since the Dektor PSE~l does not re-
cord cardlovascular or respiratory patterns, it does not meet the minimum
instrumentation requirement®™. Section 6(6) of the Polygraph Examiners Act
makes it unlawful to administer Polygraph Examinations utilizing any de- |
vice or instrumentation which does not comply with Section 3 of the act."

-
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Paz v. Board of Polygraph Examiners, 371 So.2d 415 (1979)

Appellant, Ralph Barletta Paz, was denied a license by the Mississippi
Board cf Polygraph Examlners because he was a PSE operator, and not a poly—
grarch examlner. C _

In the Circuit Court of Jackson County Paz sought to have part of the
licensing statute struck as unccnstitutionally vague, arbitrary, and discrimi-
natory. The Court stated that the statute, Mississippl Code 1972, sections
73-29-5, is not unconstitutionally vague, arbitrary, or discriminatory on its
face or in its application. The Court affirmed the crder of the Board cof
Polygraph Examiners in denying a license to appellant Paz.

The Supreme Ccurt of Mississippl considered the appeal of Paz from the
order of the Board cf Polygraph Examiners which denied him a license. The
Supreme Court of Mississippi held that the crder of the Circuit Court of
Jackson County was without error, and crdered the adjudgment of that court
affirmed.
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State v. Jenkins, Eighth Judicial Court (1976)

Defendant was charged with murder, and tried before a jury. The de-
fense rested upon a confession, elicited under hypnosis, in which the de—
fendant admitted that he strangled the victim, but said he was forced to do
so by one of four Indians who had allegedly forced their way into his vehi-
cle. :

The defense had a tape of the confession and had it analyzed by a
Psychological Stress Evaluator operator, who concluded that the statement
about the Indians was true. Based upon the confession and the P.S.B. con-
clusion, the defense stipulated to a polygraph examination, following the
Eules)established in State v. Stanislawski, 62 Wisc.2d 730, 216 N.W.2d 8

1974 ).

The Court examined the polygraph examinér's qualifications, and per-
ritted him to testify. He testified that the pdlygraph records indicated
that the defendantt's statements about the Indians forcing him to commit the
rurder were untrue. There was no other evidence to impeach the statement
of the defendant. '

The evidence was admitted. The jury found the defendant guilty of
murder in the first degree.

EER e
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The Supreme Court's opinion clearly establishes thabIREhMARSHARFBUREAL)

the PSE alone to detect deception is illegal in Illinois. This also
applies to the voice analyzer and any other instrument which does not
permanently and simultaneously record the subject's cardiovascular and
respiratory patterns. The decision also approves the procedure for
training, examining for competency and licensing new examiners.

It is also important to note that the Supreme Court has found
that the licensing law is necessary for the protection of the public
health, safety and welfare. This should be brought to the attention
of the Select Joint Committee on Regulatory Agency Reform which re-
cently held hearings on Sunset Legislation regarding the Detection of
Deception Examiners Act. The central issue on Sunset Legislation is
whether or not the licensing laws are really needed to protect the
public, and the Supreme Court's decision clearly holds that such a
need exists here.

The Supreme Court did not address the questions of standing to
maintain the suit, adequacy of a remedy at law, vagueness and over—
breadth of Section 1 .of the Act and the standards for the competency
examination required by Section 11 of the -Act, but remanded them to
the Appellate Court for further consideration< - However, I do not ~be-
lieve there 1is any real danger that the Appellate Court will find
against us on those issues. If the Appellate Court had found any
merit in the defendant's arguments with respect to those issues, it
would have ruled on them the first time around. Also, if the Supreme
Court had been impressed by them, it would have said so and brought
this litigation to an end. Further, the trial court had carefully
considered and rejected each of the defendant's arguments and the Su-
preme Court took note thereof in stating: '"The circuit court, in a
cogent and exhaustive memorandum opinion, disagreed with the defendant
and on February 8, .1978, denied that motion to dismiss as well as a
subsequent motion to dismiss the defendant had filed." )

The complete Text of the Opinion is as follows:

Illinois Polygraph Society et al., Appellants v. Anthony Pellicano,
Appellee. Docket No. 52905, . Agenda 29, September 1980 Entered on
record on 1 December 1980. -

"Mr. Justice Clark delivered the opinion of the court:

"The plaintiffs, Illinois Polygraph Society, an Illinois not--
for-profit corporation, Carl S, Klump, and Richard Needham, brought an
injunctive action in the circuit court of Cook County. The plaintiffs
sought to enjoin the defendant, Anthony Pellicano, from administering
detection-of~deception examinations or from holding himself out as a
detection-of-deception examiner since the defendant was not licensed
under "An Act to provide for licensing and regulating detection of de-
ception examiners ***" (the Act)(Ill. Rev, Stat. 1975, ch. 38, par.
202-1 et seq., now Ill. Rev. Stat, 1979, ch. 111, par. 2401 et seq.)
The defendant filed a motion to dismiss the complalnt alleglng that
the Act is unconstitutional and that the plaintiffs lacked standing to
sue. After a hearing the circuit court denied the motion and certi-
fied that there was no just reason to delay an appeal from its order.
The appellate court reversed, deciding that section 3 of the Act (Ill.
Rev, Stat. 1975, ch. 38, par. 202-3, now Ill, Rev. -



Stat. 1979, ch. 111, par. 2403) is special legislation in violation of
article IV, section 13, of the 1970 Illinois Comstitution. (78 Ill.
App. 3d 340). We allowed the plaintiffs' petition for leave to ap-
peal. (73 I1l, 2d R. 315). We reverse.

“From our review of the record, the briefs, and appendices of the
~parties and the amicus curiae brief of the Attorney General, the fol-
lowing facts emerge.

“"The defendant uses a device known as a psychological stress e-
valuator (PSE) in conducting detection-of-deception examinations. A
PSE is an instrument which detects, measures and graphically displays
certain stress-related components of the human voice. (A. Moenssens &
F. Inbau, Scientific Evidence in Criminal Cases 638 [2d ed. 1978].) A
PSE records microtremors or what the manufacturer of one brand calls
"guilt-revealing sound variations" in a person's voice which, ac-
cording to its proponents, enable an examiner to discern the stress a
person is under. From that data, an examiner is purportedly able to
tell whether a person is telling the truth,

“"The allegations ir¥ the complaint, which--must be taken as true
(Collier v. Wagner Castings Co.(1980), 81 Ili. 2d 229, 232), show
that the plaintiff, Illinois Polygraph Society, is a not-for-profit
corporation whose membership consists of detection—of-deception exam-
iners licensed by the Department of Registration and Education (De-
partment). The individual plaintiffs, Carl S. Klump and Richard S.
Needham, are licensed, practicing detection-of-deception examiners.
They are also members of the plaintiff Society. The defendant pre-
sently conducts examinations using the PSE. He has not applied for,
aund does not possess a license as a deception-detection examiner as
required by the Act (Ill. Rev. Stat. 1975, ch. 38, par. 202-4, now
I11. Rev., Stat. 1979, ch. 111, par. 2404). Nor does the defendant
possess an internship license as provided for under the Act (Ill. Rev.
Stat. 1975, ch, 38, par. 202-12, now Ill, Rev. Stat. 1979, ch. 111,
par. 2413)., Further, the complaint alleges that the plaintiffs' and
the public's rights are being infringed by defendant's failure to com-
ply with the Act. Also, it is alleged that the governmental officers
‘charged with enforcing the Act have failed to do so against the defen-
dant, leaving the plaintiffs to suffer irreparable harm without an
adequate remedy at law.

"The defendant's motion to dismiss the complaint alleged that:
(1) the plaintiffs' lacked standing to maintain this suit because (a)
no property right in a license was established, (b) only the Director
of Registration and Education may enjoin violations under the Act; and
(¢) the plaintiffs have an adequate remedy at law; (2) section 1 of
the Act (Ill. Rev. Stat, 1975, ch. 38, par. 202-1, now Ill. Rev. Stat.
1979, ch. 111, par 2401), defining "Detection of Deception Examiner"
is impermissibly vague and thus violates due process; (3) the same
section is overbroad and therefore unconstitutional; (4) section 11 of
the Act (Ill, Rev. Stat, 1975, ch. 38, par. 202-11, now Ill. Rev.
Stat. 1979, ch. 111, par. 2412), permitting an examiner committee to
conduct examinations without also prescribing standards, is unconsti-
tutional; and (5) "the Statute" violates the special legislation pro-
vision of the Illinois Constitution (Ill. Const. 1970, art, IV, sec.
13) in that it confers special privileges upon 1licensed examiners
granting them an arbitrary and exclusive right to determine who may be



licensed under the Act. Also, since :ertion 1 requixes that an intern
be examined for a license without rvegulriag the examiner te conduct an
examination, it grants a "monopolistic special privilege” to exami-
ners.

"The circuit court, in a cogevk =ad exhaustive memorandum op-
inion, disagreed with the defendant euil, on February 8, 1978, denied
that motion to dismiss as well as a subsequent motion &o dismiss the
defendant had filed.

"Initially, it is argued by the plaintiffs that the appellate
court should not have considered th2 constitutionality of secton 3 be-
cause that issue was not raised by the defendant at the trial level.
We disagree because the defendant allazed in his metion to dismiss
that "the Statute" was special legislation. Section 3 would be in-
cluded in this broad statement, Voreover, in his semorandum in sup-
port of his motion to dismiss, the Jofendant argued the precise point
considered by the appellate court, saying in effect that section 3
gave a monopoly in perpetuity to polygraph operators. Therefore, the
issue was properly before the appellate ccurt.

"The appellate court based its rowecsal of the circuit court ona
the ground that section 3 of the Act ils special legislation. That
provision reads: R ' o T o

"Every examiner shall use an iastrument which zecords
permanently and simultaneously the subject's cardio—
vascular and respiratory patterns as minimum standards,
but such an instrument may rececvd additional psychologi-
cal charges pertinent to tho Jdotardien-of deception. An
examiner shall) _wnnan omitftan. togsest-of a person examined,
make known the results of such Ttast to the persea examined
within 5 days of receipt of the written request.”

(I11. Rev. Stat. 1979, ch. 111, 'par. 2403).

The parties state that the only imstmmeat which records both a sub-
ject's cardiovascular and respiratory patterns is what is commonly
called a polygraph machine,

"The appellate court held that swmwction 3 of the Act is defective
as special legislation because it gwsmnts a statutory preemption of the
field of detection of deception to -those persons trained to use a
polygraph wmachine. (78 ILl. App. 23d 340, 344.) The court continued
that a statute which granis a monopoly is not special legislation if
it is reasonable, but that this act s unreasonable since it permits a
licensed examiner to ignore the rvesillts of a polygraph test, thereby
making superfluous the requirement that an examiner use a polygraph.

"The court also concluded that the Act is special legislation be-
cause 1t creates an unveasonable classification which is not reason-
ably related to the detection of <&eception or the protection of the
public health, safety or welfare, “That is because the Act requires
the use of the polygraph, which favors polygraph operators and discri-
minates agdinst those who use other deception-detection devices. The
appellate court further held that the statute is unreasomable because,
to be licensed under the Act, a person must cosplete a six-month
course of study prescrivad by the Department of Registration and Fdu-

i1

cation which includes "History of Polygraph" & "Polygraph Technique."



The appellate court concluded that, sinze polygraph results may ba ig-
nered in féror of anciher devise such wi; a FSE, such courses are irre-
levaunt te a potential 1 S pleLSSLOﬁ&] expertise.
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"We are constyained o disagree with the conclusion of thz appel-
late court since it assumes while an examiner wust use an instru-—
ment which records ¢ardiovas and vespiratory patterns as minimum
standards, an examiner is sore the results which that in-
strument vieids. We must presu t the statute is rational, arnd
any construction which would bring 7 an 1llogical result must be
discarded. {(People v. Warreu (1@”7‘9 9 111. 2d 620, 628.) Also,
where upholding Lhe'zawsxliutluq of o JQLL slative enactment 1s a
reasonabls alrerngtwvw‘ : to do so. Anderson v.
Schneider (1977}, &7 11l. N

"Therefore, we think the statuie wmeans that on examiner muast use
an instrument which records rdiovaseular and respiratory pattercs
and must alsc use the ?ecuits wbtaln;d from the test in formulatirg
any analysis. It would he incongrucus to require that a certeain in-
strument be used in an examination buf to permit the results from that

examination te be ignored. We hoid therefore that section 3 of th=
Act requires that cardiovascular and rvespiratory-pattern recordsing
must be used in any analy of & dercotion-of-deception examination,

"Alsc, due to our holding that zardiovascular— znd respiratory-—
pattern results must be considered in zny analysis of a deception-
detection examination, we think thai the courses in polygraph history

and techvique are reasonably the lcgislative scheme end

Cius dre Caiturabéd ta se ol the-prospeetiveslicon-
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*In iight of siruction of cection 3, we look now

to whether it s Special legislation confers a

special benefit © > on 2 person or a group of per-—

sons to fhe exci nilarly cituated. (Bridgewater v.

Hotz £1972}” 5% It arbitrsrily, #nd without a
a

nabiec basis,

so in favor of a select group.
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¢s'" hecause it is not limited
(hridgewater v. Rotz (197Z)
Cobnr, The Illinois Constitution:
266 (1969)). Special legisla-
protection in that the latter
consiste of srbiivary #nd luvidious liscrimination against & person cr
= *1as& o caens . ti owasalys frow the pmvernmenral wlthholdan of a
lego ak sarsoir of a class of persoms with-

out a sea30u1o1. i a fundamental right or suspect
classification is invoived. s compelling State interest) for doing so.
Whether a law is attacked as speci tepislation or ac vielative of
equal protection it is still the duly of the courts to decide vhetter
the classification is uwnrecascnable T fhat it preferentially and arbi-
trarily incledes a classs {special siziztion) to the exclusion of &ll
others, or improperly denies a %enefzt to & class (equal protection).
(See Anderson v. Wagner {1979), 79 I11.2d 295, 315.) While certain
pieces of legislation may be autackeé zs both specizl legislation and
violative of equal protection since “hey confer a benefit on onz class
while denying & benefit o ovher, will be wmany cascs where &
benefit is conferred on one =lass o n6 other clazss has a right.

tion ﬂiirek~




In those cases, legislation would be attacked as special legislation
but not as violative of equal protection.

"The General Assembly has made a legislative judgment that to as-
sure reasonably reliable and consistent detection-of-deception exami-
nations, recordings of cardiovascular and respiratory patterns, at the
least, are needed. While the ability and experience of each examiner
may vary, The minimum objective standard will remain uniform. Also,
an examiner may attempt to improve the reliability of the examinations
he gives by using equipment which records additional physiological
changes, such as galvanic skin reflex, inaudible voice tremors, and
muscular movements and pressures.

"This case is distinguishable from People v. Schaeffer (1924),
310 I11. 574, which struck down the medical practice acts of 1917 and
1899. Those acts arbitrarily exempted graduates of Illinois medical
schools from taking a licensing examination, while requiring osteo-
paths who had studied the subjects necessary to be an osteopath in a
college or hospital nonetheless to graduate from a medical school and
pass a licensing examination. The court said: ‘'This statute there-

fore tends to deprive the osteopaths of their ‘Fonstitutional right ‘To

practice surgery; who are, so far as this record shows, just as effi-

cient and as well prepared by college and hospital training to prac-

tice surgery as are the physicians of the medical schools. The act is
therefore void as to such physicians so deprived." (310 Ill. 574,
583.) The comparison between osteopaths and users of the PSE is not
parallel. There is still enough doubt about the reliability of detec-
tion-of-deception instruments, and the varying expertise of those who
use them, to justify the General Assembly's decision to set minimum
standards which prefer one instrument over another. As the appellate
court correctly pointed out, the General Assembly has cast some doubt
on the reliability of deception-detection instruments when it forbade
the use of the results of any lie-detection device in criminal trials
(I11. Rev. Stat. 1977, ch. 38, par. 155-11) and provided that a court
may not require a party to submit to a lie-detector test or to ques-—
tioning under the effect of any chemical substance (Ill. REv. Stat,
1977, ch. 110, par. 54.1). See Illinois  Polygraph Society v. Pel-
licano(1979), 78 I11.App. 3d 340, 342-43, -

"We therefore think the legislative standard chosen by the Ge-
neral Assembly is reasonable and is well suited to encourage advances
in the state of the art, while limiting inconsistent examination re-
sults based on the use of instruments which record different physio-
logical changes and thus cannot be compared to one another. Section 3
of the Act, since it is reasonable, does not confer a monopoly upon
licensed examiners. Also, by establishing a minimum standard of re-~
liability, section 3 creates a classification that is reasonably re-
lated to the protection of the public health, safety and welfare.
(Anderson v. Wagner (1979), 79 I11.2d 295, 315.) Section 3 is general
and not sﬁEQial legislation.

"We turn now to a discussion of whether the remainder of the Act
is special legislation. The defendant contends that the Act bestows
an exclusive privilege upon licensed examiners and arbitrarily and un-
reasonably excludes persons from becoming licensed under the Act.
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POLYGRAPH SAVES TNNOGENT PERSON FROM PSE ERFOR FIRE MARSHAL BUREAU

On early Sunday morning, July 10, 1982, a fire occurred in an apartment in a suburb
of St. Louis in which two young children were severely burned. An investigation revealed
that the children and their mother were living in the apartment at the invitation of the
male companion of the mother. Two neighboring tenants gave statements of seeing the
estranged wife of the male companion in the immediate area of the apartment shortly before
the fire was discovered. Also, the mother of the children who were bumed, gave a state-
ment of having seen this woman leaving the apartment at sbout the time of the fire. The
investigation also indicated the estranged wife had been making threatening telephone
calls to her husband and to the children's mother, and had also written several threatem
ing letters to them. She was taken into custody, interviewed and subsequently aiminis—
tered a PSE examination for the investigating police agency. The PSE operator said the
estranged wife was lying about starting the fire. She was then charged with assault in
the first degree and arson.

After being held in custody for over three months, wmable to post bord, the defer
dant agreed to a polygraph examination, suggested by prosecutor Clem Burns. The polygraph
examination was administered by Sam M. Yarbrough of the St. Louis County Police Depart-
ment, and the results indicated she was telling the truth in denying the crime. The
mother of the burmed children was then scheduled for a polygraph examination and during
the pretest interview she admitted that she had set fire to their room in an attempt to
kill the children, to be followed by her suicide. She could not bring herself to the
final act. As a result, the first woman was released, and the mother was charged and is
awaiting trial.

[1tr SMY 2 Dec]

FORMER POLICE (HIEF CLFARED OF ACCUSATION

A prison inmate, and admitted pornographer and convicted forger, one Jerry Sterm—
--1ieb, executed sworn affidavits that Police Chief Bob Stover in 1976 and 1977 chauffeured
him and another crook around Albuquerque. Stover, retired and rnumning for Sheriff, was
attacked with this information by the local paper, the Albuquerque Journal. When the for—
mer refused to agree to a polygraph test, Stover went to their competition, the Albuquer-

- que Tribune which said they would arrange the test, but insisted on publishing the results
regardless of the outcome,

Stover was tested in El Paso by Joe S. Gonzalez of Southwest Polygraph Services.
The examination indicated Stover was telling the truth when he denied the meeting, ard the
matter was headline news the following day. Stover said that even though Sternlieb, when
confronted, couldn't furnish any of the reasonable details that a person would remember if
the event had taken place, it was difficult to disprove such an allegation. He was of the
opinion that Sternlieb, who has filed affidavits about alleged commections with others in
the political world, was seeking a letter to his parole board from the Journal to support
his parole request.
(AT News 22 & 23 Apr, 1ts JSG 27 Apr]

* kkkhk*

The greatest hamage we can pay to truth is to use it.
- Emerson

* kk kK
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“A PSE Operator Prosecuted in South Carolina

The newsletter of the South Carolina Association of Polygraph Examiners
of March 20, 1980 reports that "Johnny Hartley has just prosecuted a Georgia
PSE examiner for testing with the PSE in South Carolina. The gentleman plead
guilty and was fined. He had tested 31 people in about % day."

* X ¥ ¥ X ¥

}k PSE Operators Freed in Alabama Trial

{
1

Following complaints to the state licensing board, the Birmingham
Police Department obtained warrants for the arrest of PSE operators Ronald
Lockhart and Larry Hacker of Lockhart Security and Investigative Service
for conducting tests with a Psychological Stress Evaluator machine. A trial
was held in Circuit Court in Birmingham and the charges were dismissed be-
cause the list of licensed examiners entered as evidence by Cecil Johnston,
Secretary of the Board of Polygraph Examiners, had been prepared by his
secretary, and she was not in court to testify to the authenticity of the
list. Although the charges were dismissed on this technicality, Judge Jack
Montgomery is reported to have expressed some doubts about the validity of
the Alabama Polygraph Examiner Law. Accordingly, further opinions are being
sought from the Attorney General of Alabama.

Jesse E. Sprayberry, President of the Alabama Association of Polygraph
Examiners states that he will continue to work with the Alabama Board in an
effort to prosecute persons purporting to be "Polygraph Examiners" when in
fact they are not licensed in Alabama.

-~

* % K %K X ¥

Contest for Student Papers on Loss Prevention

Three cash awards are being offered by the ASIS Foundation, a non-
profit affiliate of the American Society for Industrial Security, for the
best graduate and undergraduate papers on security and loss prevention sub-
mitted on or before July 1, 1980. President Robert D. Donovan has announced
that a $300.00 award will be made for the best graduate student entry, plus
a $200.00 and $100.00 award for the best undergraduate entries.

In adition to the cash awards, the names of the winners will be an-
nounced at the ASIS Annual Seminar in Miami, Florida, September 1980, and
subsequently prlnted in the society's official publication, Security Manage—
ment. Also, the winning entries will be considered for publication. For
Information on contest rules, contact the ASIS Foundation, Inc., 2000 K St.,
N.W., Suite 651, Washington, D.C. 20006.

* F K ¥ ¥ *

Note from the Managing Editor: I have sympathy for the census people who
are trying to find their questionnaires. The APA Membership has moved over
200 times since September 1, 1979 and one member has moved four times since
then. He doesn't have the record - seven times in one year. You can see
how important it is to let us know you have moved. Please send your new
address to P. O. Box 1061, Severna Park, Md. 21146. Save the association

funds, don't make us buy your mail back for lack of new address.
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The Board also voted to provide a special certificate of accreditation
each year to each school. In addiiion, following receipt of the inspection
fee, schools will receive free one of the new mahogany plaques with the APA
seal for display in their school facilities.

* K X ¥ X ¥

New APA Publication on Training

The APA Board of Directors has approved a new quarterly publication
entitled Polygraph Review. It will appear looseleaf so the reader may file
the pages by topic. It will include questions and answers about a variety
of topics, practice problems for use by schools and seminars, programmed
instruction, bibliographies for study in preparing for state licensing ex~
aminations and the APA examination, illustrations, diagrams, schematics,
charts and a variety of other useful materials. The Board has authorized an
expenditure of $2,500 for this purpose in the remainder of fiscal 1980. The
material will be placed in the same envelope as the journal and law reporter,
and the first issue will be in March.

A1l articles are to be signed, and a notice will point out that the
material is not the official opinion of the APA. This notice is necessary
because the APA does not specifically endorse techniques, instruments, or
specific methods of chart interpretation. Members and non-members are in-
vited to submit material for the review. ' : .

* X * X ¥ *

PSE Operators Arrested in Alabama

Following complaints to the state licensing board, the Birmingham
Police Department arrested Ronald Lockhart and Larry Hacker of Lockhart
Security and Investigative Service for conducting tests with a Psychologi-
cal Stress Evaluator machine. Newspaper reports state that Captain Jesse
Sprayberry, Chief of Birmingham Police Department operations said the two
men were charged with giving polygraph tests without a license and with ad-
ministering an illegal type of lie detector test. The Attorney General has
ruled the PSE tests illegal in Alabama and Sprayberry is reported to have
said that the tests have been found to be inaccurate. Lockhart and Hacker
are free on bond awaiting trial.

* X ¥ X X ¥

Polygraph Profession Goes to Press

The new APA booklet Polygraph Profession is going to the printer. Pre-
pared by Norman Ansley and Stanley Abrams, the booklet is for the lay reader
who wants general information about the use of the polygraph. It replaces
prior publications The Polygraph Technigue and the Polygraph Story, which
are out of print but available from University Microfilms.* The booklet
will be available during April 1980 and order forms will be in the next issue
of the newsletter,

A few copies of the Polygraph Story are available in hard copy and may
be ordered from APA Publications, P. O. Box 1061, Severna Park, Md. 21146 at
$3.95 each, postpaid.
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SURPRISE! YOU ARE GIVING AN EXAMINATION

Dee Wheeler writes that while demonstrating a polygraph instrument in
Mexico City as a guest lecturer at the National Congress of Security in Novem-
ber, he had the instrument attached to a Mexican attorney. Questions were being
asked of the attorney by a Mexican polygraph examiner and Dee suddenly realized
that an examination was in progress when there were Si's and No's with pauses
between.

At the end of the chart the interpreter asked Dee "Where did he lie?"
When he pointed out the lie, said Dee, "you would have thought I killed the
- billte

* K ¥ K K ¥

A PSE EXAMINER CONVICTED IN TEXAS

In 1978 Woodrow Crowder was arrested and jailed for conducting a PSE ex-
amination in Montgomery County, Texas. Bond was set at $1,500.

On February 13, 1979, the County Court at Law, Montgomery County, Conroe,
Texas convicted Woodrow Crowder of violating Section 4 - Section 7, of the
Polygraph Examiners Act. William W. Fisher, Vice-Chairman of the State Board
of Polygraph Examiners, Judy Helmer of Helmer Polygraph Services, and Lynn Davis
of the same company testified in court that they had observed the PSE test. The
jury was out 20 minutes and returned with a guilty verdict. Judge Gualinne fined
Crowder $200.00 plus court costs with five days in jail, suspended, and six
months unsupervised probation. The Judge told Crowder that any violation of this
act would be prosecuted and he would then spend the five days in Jall

* K X K K ¥

A TOY LIE DETECTOR IN A WATCH ' y,

On April 11th the Washington Post carried a story entitled "Lie Detector
Watches Coming Soon for $30" which describes the development of a silicon chip
by Communication Control Systems which is intended to be the key element in
a toy lie detector to be marketed by Christmas. The unit is designed to de-
tect stress in the voice and illustrate the level of stress through eight tiny
diodes running across the bottom of the watch crystal. The fewer the lights
that light up, the greater the stress, say the manufacturers. More expensive
models will provide numerical readings. ‘

The manufacturer was asked why he would market the device, complete with
a wristwatch, for $29.95. He replied "I know we could sell it for more, but
we want to start off big and choke off potential competition quickly." The
prototype will cost $105,000 and is anticipated by September. The maker ex-
pects that the unit will also appear later in other common articles such as
fountain pens, belt buckles, and almost anything else. Modestly undercuting
the prise of a PSE by 3$4,000, the accuracy of the toy is unknown, and appar-
ently as far as the manufacturer is concerned, unimportant.

The company that will market the watch claims to gross 30 million dollars
a year in digital watches, digital pocket calculators, and related products.

Asked if the product would not be so intrusive as to be immoral; CSC Vice
President Carmine Pellisie responded "I've always thought it was immoral to
lie."

36



PSE SCHOOL OWNER CHARGED WITH FELONY FRAUD IN VIRGINTA ’

Robert E. Kowalsky, Sr., has been charged with six counts of felony
fraud in connection with the operation of a training school for prospective
operators of the Psychological Stress Evaluator. He has also been booked on
several misdemeanors: operating a business without a city license, operating a
school without state certification, and operating a private investigating bus-
iness without a license.

A1l of the charges are the result of an investigation into his operation
of a school that advertised for trainees to operate the Psychological Stress
Evaluator, an investigation initiated by the State Department of Professional
and Occupational Regulation and conducted by the Chesapeake Police Department.

The Virginia-Pilot of May 6, 1977 reported that in telephone conversations
with Kowalsky and a former associate, police learned that eleven students had
enrolled in a 4O-hour PSE course at a cost of $200 each. Students were guaran-
teed lifetime job placement, starting with employment in Kowalsky's private
investigative and security company, known as Kowalsky & Associates. Classes
were held on the first day, April 18th, but the instructor left, and the re-
maining three days were cancelled by Kowalsky. Stucents were unable to obtain
refunds of tuition money, said Lt. R. A. Justice, Head of the Internal Affairs
Division of the Chesapeake Police Department. He noted that the trainées re-
ceived some instruction material to study after the first day of classes bub
never had access to the PSE device, which Kowalsky esaid was on order.

Kowalsky was reported to be the sole officer of Kowalsky & Associates,
a firm specializing in investigative, security and lie detector services. He
was released from custody on his own recognizance and was to receive a court

appointed attorney.
y % % K X X ¥

REPRESENTATIVE SCHROEDER FROM COLORADO ON THE POLYGRAPH

The Congressional Record of September 20, 1977, p. E5709 has a heading
of "198) at Coors: Polygraphs on Demand," by the Honorable Patricia Schroeder
of Colorado. Mrs. Schroeder opened her brief remarks by mentioning an article
that appeared in the Denver Post of August 30, 1977 which, she said, explains
the reasons for the strike, and refutes assertions made by the company in a re-
cent full page ad. She also entered into the record ancther article which ap-
peared in the Rocky Mountain News of August 27th, also written by strikers, in-
which they claimed that their boycott is having an effect on Coors sales. She
commended these articles to the attention of her colleagues. Of the two, only
the first mentioned the polygraph. Representative Schroeder picked the polygraph
as the item for her title when nine-tenths of the article is about other mat-
ters, including the lack of support for the strike among the employees, and
the average income of $19,500 for a production worker on the universal shift.

The letter to the Denver Post by striker Don Jorgenson speaks of the‘poly—
graph in one paragraph. He states:

"The latest contract proposal would require an employee to
take a polygraph test at any time a supervisor requested him or
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February 8, 1985
House Bill 552

Business & Labor 2/8/85

House Bill 552 revises the statutes relating to transient merchants.

I intfoduced a similar bill in the last session that had some problems and was
killed in committee. Blake Wordal of the Mt. Hardware and Implement Dealers
Assn. worked on this bill in the interim.

The reason for House Bill 552 is a concern on the part of local retail
merchants who pay taxes, various license fees, workers' comp and other
employee benefits, etc., and then have the transient merchants in their trucks
pass through town and take away business. Often customers of these transient
merchants are left with defective merchandise and no recourse.

The bill provides exemptions from the current law for Montana sellers
of home-grown or home-produced goods and art. It amends the current law
to provide that in the application form, the transient merchant must list the
articles to be sold and where they were obtained. It raises the license fee
from $5 to $25 per week. It requires posting a surety bond in the amount of
$2,000 that remains in effect for 6 months after their license has lapsed.

The present law provides that if a transient merchant files an affidavit
indicating intention to become a permanent merchant and to continue in business
longer than a year, the posted bond will allow the merchant to obtain a l-year
license and have the weekly fees waiveg. This bill amends the amount of the
bond from $1,000 to $2,000.

The fine in Section 6 is amended to provide the standard misdemeanor
penalty of imprisonment not to exceed 6 months or a fine not to exceed $500
or both.

I have other proponents to testify on the bill.

Jan Brown
H.D. 46
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Submitted by: Rep. Brown
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AMEND FIRST READING COPY OF HOUSE BILL 552 AS FOLLOWS:

Page 2, line 16, following produced insert: ";"

L

Add new sub-section: "(d) a resident of this state selling

products produced in this state"

@g

%

-

pos—
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T run a small bakery in the city of Fairfield. In-a town
.of about 200 weople, most af whom are retired farmers with
little income, it's tough to keep the bhakery going. There'd,

only ‘enough bus:ness,;e oven a few days a week. Last;éummer,

out :of _necessity, I expérimented with loading cookies and
loaves ©reac into a van and sencing it up the road to Choteau.

% With permissdon, I parked it in m the lot of clo ed cown

sed

gas station, set up a little table, andé sold my joocls.

I ¢id this one cday a week. Because it turned @ut to ke a

profitanle venture 1I'cd planned,kz next summer, toyfo the same
7 useu
in other cities. I've ”u*chasec 3 volkswagen vans, =W vans,

IJ fol%t.( r@ Y vans 4/{‘1, ro o"‘/jzcz/.ew
lockers an® other uniwwgnt 3 X

-
C,@vtarles— /2 eoanz_s ) TETR S
Y,

Aol . 'éd be employing 4 full time sa es people and 1
full tiae baker's heloer.

Tor some reason I picked up the Great ?alls oaper, and out

of curiosityv read some of the new bills introcuced. My eve caught
552 .
one relating to licensing of transient merchants. I sent

:;—k.o\/‘/ L/

away for the »ill, received it, and learned, that if it »nasseq,82¢ «w—~eips
oy 1
) :" 7 ¥ Xooo
T woulcd ™e reguired (for the nrivelege of selling cooXi=s aqd bt popa

loaves of whole wheat bhrsac) tobxmst tie up $24,000 in honds

for at least nine months, anc nay 33200 a week for license fees.
L% T Jon't have $24000 sitting around, so I'C have to borrow
it, FrgEicuk srorably at 15, T cadculatzsd thet for a2 14 woek
season - woulc have to may 34,220 in license fees, #2nd #2700

o7 B SO? e Trhere flam .L'// ¢ "-“"‘“’3’
~0

in interest, a total of 36,900. 7f I were to onerate all year
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LA

I'é be raying about 325,000. IxXiguxsgy T . COOR-ouk—fy—
L@ol(l L\,y at "L"\Qé‘& Ll\ruv\'{s :T/ .
- gatTuietor—aad determined it might be worth it to close my

bakery anc lose a day's income to speak against the passage of

House 2111 552,
: xempting
The bill does begin with amendments exeiuitiny certain types
from license fees anc bonding.
of transient businesses: farmer$ or ranchers conducting an

auction of his own property O his own property, residents

of Montana selling acgricultural procduce they have grown on
o al e -
their own pronerty, and artists¥ resicdents of Montana, selling

art they have mace (apparentlythe artist doesn't have to prove

Crear<ed ; .
the art was == on=z his or her pronerty). These exemptions
small, instate
ware intencded to protectbusinesses like mine, anéd T understan

from talking with Jan 2rown, the bill's sponsor, and 7lake Warcell
from the Montane "Tardware and Farm Implement Crganization,
S
;oPL. . - Co e . S s ‘s
the"motivating force bzhind this »ill, that it is likely that

further exemmtions can be added. B

) I
T =

to

I could sneak sdlely for m
Thiky bjidl ism\'t Jjust

own interests, nh I realized that
or my busipéss) it's bad for

all trans\entx merdhants. RrAmxgERx I figured while I- was

here J'é speak up £o NEEXRBRERAREXX YK LERXENBEXR
sakgxx and the £ntire megchant industpf—mrvrobably
tHe smallesty/ iRdustry im\t mnkxxExstate. BefCause its a small
industry,/unlike\the M, ¥ \and 7Ia , it\can/t affordiobbyists.

Because
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However, if I were to speak only for my own specidic

interests I'd be doing half a job. Because I am, for a months

a year, a transinet businessman, I must speaxX smxks®akffor
the entire transient business industyy.
It's been my expnerimnce that many people, particularly
those in government and with "legitimate mainstreet” businesses
Ct\,‘\‘.ck,my -‘a/ceﬁr/ fw F‘H’ /1&} t(c[ ‘-S
have some major misunderstandings about transient businesses
and are prejudiced against them. SheExwEryxEkmrmxdixz Iven the-
term itself, "TRANSIZNT" brings to mind images of shiftless, T -
dirty, unkempt, dishonest peonle, neople who are passing throuhg
town hecause they are prokably running away from responsibilities,
cebts or the law of their home town. I prefer the term mobile rﬁmiguﬁgtir
Now I've had myu idea of sznding out bakery vans to smalltowns
As part of my market researchbg¢7°*~*")
for over ten years. I've always macde it a goint to stop and
visitwith anv molil merchants I see and learn as much as I can
about them and their business.
WhatxItwoxizarnegxyxsxgRatyawithentusxecaptriony
All of the people I've met have been gooc, decent, wholesome
reonle., solic¢ law abiding citizens. Zhmnzsasorxtheyxarsrinrxhe
mpkitexpbusinsss I've talked to neople who sell fruit (from in and
out of the state), wneople who sell frozen fish, walnuts, t shirts,
artwork, salami, fireworks, tools, All kinds of things, most of
: swﬂt . .
walch are 8 low Cost, ltems, S, These neonle are in the

business for a variety of rcasons. taybe they are inketween jobs

and are hoping to pivk up a few extra dollars before a 'real' job



job comes along, As in the case of the walnut salesman and

the t shirt saleswoman, they may 2 rotired neople who travel %
the country in thsz summertime, not so much to make a quick buck,
et Lyl Grealt u{nw
K'\.eu/ ‘7 Ili alt ¢

but to travel with a purpose and to meet peovlp. They may T""‘”/“"e
s li ¢ ﬂ'(—/ b/ f"u?’u’ﬁlf'(Jl'V‘f rgr—<

ke young veople looking promised

by travel. ©Or, as is moxm very often the case, Xh=zx and to

a certain extent this Iiwwv is truye of myself, they may be

at-forcdalle

peopnle who are looking for an iremsss=tse> way to get started

in private business.

All kinds of people enter mobile business ventures for all

]

kincs of reason. They always have, too. For thousands of

a2\
s . . b .
years 'oktile businesses have rolling over the roads, especially

) , Cerevere @E’Fh‘ms;‘mr -emlgbhblussfb L«,
in places like Montana. whxxaxgxgxtxaxxkxnxxxxxxmx&kﬁﬁgx
any sy — Tloyve dluays becn ot

M"“TM Qus )

BEREXNEREXNE AR AR R X NAREX X R XN PRB KX kAR ABX R OR XMARK X EXREENR LY >t
B )
BEXAKERYER KX NS YARSSRSXEOXBXESTY g

Another thing I've learnec¢ in my research is that most

mobile merchants find that business on the road is rough

and humpy. VYou cén see this for yourself in the very, very fw 7
mobile . %

numbers of kxamxxmat businesses you encounter, even during
the warm summer months, and in how mamy very few of those are
arounc the next summer to reveat. In Montana, the short selling
season, great distances, and fickle weather conditions, contribute
to a high burnout rate.

Tor all the hardships that mobil businesses exverience, itg
important to remember that they do provide a valuable, not ss

essential, but valuable service to the communities they visit.

Some o it with price discouats, marticulerly those ¥®e T 've seen
A9 tvol or furnitire o Hl«va\

who sell apples or frozen fish by the case. O0r they provide




. for instance, mmk no grocery store or restaujrant carries lobster

or crax lags. Tt's a2 treat for the citizens when once or twice

a yvear the frozen fish mobile merchant sets up his little truck

at the »211 daimonc. Anoither service, intangi®»le as it may be,

g

is that o7 eantasrtainmsnt, particularly in smaller communities.
When a mobile husiness enters town peonle have fun talking to
the nronrietor. T s—eak from mersonal exrerienc:, We==r——o.

Feorl: likz asliing where vours from, where you're going next,

how business is going anc where'd you ever get such a crasy idea

as to sell cookies or walnutsji or hoxes of lokster tails out of

the »act =2nd of a truck.

ile mokil husinessgs nrovide a valuable service and ar%run

by goos, honest npeomnle, it's the very fact that thgy are highly

oM e’aly -
N N & :V‘_., 4 . 71 e ~ . .
visitle ari—<=ert—imrsaell—mountes—oSeacy that singles them

out and causes them to be percizved by government and main street

businesses as "something to e dealt with"...as is the case with

3111 552,

The most common allegation T hear f(mniyxfrzm is that mobil

businesses threaten the wskd axizstzncszaof main street businesses.

-~ 7

t—

admit that a mohil husianess mav talke away & fow dollars
that might otherwise have heen srent inside a store, »ut the
actual amount is more of a nuircance than a real threat.

Let's ® take a worst case examnle. Say a fellow RERFEFXIABO

from Yashington buys g8 kruckipainofxanpkaxx twenty or thirty cases

of a»ples and drives to Montana to sedl them. ie comes to

Telena and parks across the street from the Safeway store (which,

by the way, is also owneg ¥ by an out of state con )
cern
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ané sells 20 cases of apples. Does this mean SaWeway sells
20 less cases of apples? MNo. In fact, I'd be willing to bet
Safeway willsell the same amount of apples they always sell, or
pretty darn close to it. The reason for this is that the
purchase of items from the mobil business is impulsive.
. . ac ot
Money comes fromthe 'impulsive spending #ak=t' of the customer,
. Lo
not the 'vital needs waldsset'. The money spent on the apples
is IN ADDITION to the regular monthly food allocation. This is
a proven aspect of marketing. All you need to do is to walk
into the Safeway store and see an employee handing out free
samples of food. Safeway is payxEyxarxExmzizy=Esg not paying
anxemptoysexx for an employee and giving food away because
[t 1
=y want$ you to buy one product over another,_hgéy wants you

bﬂ-y . . B
toYone procduct IN ADDITION to another. This is essentially

Ney wan® yo1 1o 3/"): "i ”
a 1 3 ! ~r : . e J U
the same thing the mobile Bussx business does./L addirron *”L’yn.;éw

VUL‘IJ N r—a 7
BILL 552 came into existance, according to the man responsible

for drafting the bill, kecause two vears ago a XargexRumbaEr
gfxux an abhnormally high number of hardwartre stores went out of
business., Their stock was purchased by 'tool truck transsents'

who then travelled to various cities selling the stock at xexXuprsg
ltlv,/)wn‘)/q/
costs lower than the main street hardware stores.
wnfuic\y
Tt was felt by the latter that the 'tool trucks' were compating
Pebe Vardell
with tham, T askhed === to wWhat cutent the *tool truc’s

cut into Tardwere store business and he said it was "dificult to
guantify", I suggest that the amount his:dbnusinxy was verry minor.
Tool trucks are in no wav gsézgzts threatening to put hardware
sotores out of business or leave peopnle unemployed. At worst

) R SV VPN
they might, MIGHT make 2 minor cent in nrofits. Arisk o~e fatles

- /] . N
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Foue—1f the Harduars industry—came—to yourwitiromexely

Another argument macde ageinst the tool truck operators
(ané against all mobil merchants) is that they don't contrikute
to the community or pay qzto;erty taxes in the community they
sell in. We're getting into some really skewed thiniing here,
a mirutre of sour grapes, misuncerstanding the economics of
mokil business and an inavility to see the forest from the t;ee.
~ruz, mokil husincsses Gon't pey prorerty tanr direct to the

X
county.ovfhat's no rceason to put them ouvt of business (which is

s

i

whet 525,000 of annual license and hond interest woul

ze

0
O

cuiciy o). The mohil businsss, I remind you, =& hes to set

un on nrivate prorerty. The owner of the private nroperty has
S

0]

to rrovarty texes. If the parking

=

of a truck on #zm rcarking

it

lot increzases the val

[

e ot khz that perking lot, I suygest
the movers hehind bill 552 contact the local county assessor®
not the State ygovernment. The “louse Tusiness and Labor
Committee could probably bett2r spend its time dealing with
somz very major proklems caused by the purchasing of hundreds

-

of thousands of acres of Xx montana farmland 2% et e se
agg/foeeign investors than by worrying about the occasional tool
truck that rolls through town , maybe, once or twice a year.

I'éd like to point out that while Mobil businesses do not
pay property tax in the county in which they operate, and do

not have to invest in land and a building, they do have siginifcant

onerating costs, many of which benefit the communuty they oprate in.
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One, they have to buy gasoline. I can tell you that even

with a Vi van this adds up fast and cuts right into th%\?ro 1ts.
d‘ -*Frum sule of

Cf course, Ehmxgasx a good chunk of the profi ta ca=$lg gasoliae

w*ﬂ74/
. - . bad
go to the ~ulf or Mobhil cormnoréte office...outside of th state.

TWO, MabhiIVmEzXEKEXX mollle bussiness people use hotels.
Although if they stay at a namada or Holiday Inn or Motel 6, the

e ({oWuT“/ am(
nrofits go to cornorate offices outside of thie-state, 2

T™ree, mobile businesses srend a lot of money in restaurants,

H/. . ) .
%gxa ~f they eat at a [‘¢lonalds or Burcer Xing Wendy's or Fi

N

za
Hut, the »nrofits go out ol state.
fovr, F they srend money in advertising, just like the local

J
marchants, Jiere, the moncy yo25 into radio stations, newsrnapers

and radio. Tha mrofit stavs in the cormuaity unless, as if
often the ceza in lor_ cr cities, thI ma’tia ~r.2 owanced »v out—oX
stats chains,
five, the molhil husiness must pay, demending on the citv,
mostlu. thz smaller towns

hefty licensing fees. Some cities/con't feel a need to charge.

arger 2 cities, like Zelena, !lissoula, "reat Talls, Rillings

s el Ul st A 8.
~ - 4 o 5 //
an< Zutte, <o C’lsfge.(ruz*/ Aoi reeld T\o srare 7

L

six, if tha mo=il merchent Mas prohlaems with his or her

. herdwarC Sioy@— [ neceSsar ’p"LC.vu fj«., 1A bre
car, a trin to the local &= ux‘ yEinreniscinornisty EESt

" 4rﬂ"
or Coast to Toast store Ee—a—ercer, alilhkouvchy agadliry

oﬂ_@myrof’ﬁibnr@““*V otk

Cu S . P ~ : .
2 a p ortion of the profits Zill the pochets of out of state
busineesses.

Cther than purchesing Joods from local husinasses, mobile

merchants have other positive effects on the community,

S

tne, they can help the consumer...let's not forget the public
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lot's not forget the nublic here, ....they can eln the consuner
save mcney.

two, they provide the cocunsumer a varisky pleasurable variety
in the purchasing experience. Teople walk away from the mobile
merchant with a smile.

three, asvinxkhexoagsxIZaxrfizid, they can provide charitable
aid for the community. In Fairfield, the Frozen fish food man
sells umEmx once a year under the auspices of the local Lions
club. A percentage of his sales goes directly to the club.
I don't know if he does the same in every small town, but I

woulcdn't be at all surprised.

I can only come to the logical conclusion thaﬁfzzgii ”Ul’ AACL’l
businesses do not comprise a threat to establishgg businesses,™
Vﬁg%hey do provide valuable services to the community, both in
serving the customer and contributing to the local economy,

e | quart
)

thet good, decent, honest people opemate mobil businesses 4

( nggvgz’nature have limited Jlrces.
). //fgég because thay are highly visiblelYthey are targeted as v1ct1ms .

of svecial interest legislation such as 13 552°,_4u\5kd4 oﬂeéj

Think about the xkm other transient business that roll through
town®without paving property taxes and,wxthoux which, tsnaxmubh
kmssrx contribute far less, IF AIITYTIIIIG to the local economy.

Iy bakery and home are next door to the grocery store.
3 times a week I see an ZdCy's Z“read truck Crop off more loeves

N _ . 14
cad than I sell in a wzek., 43 times a week the incepencent

-~
)
4
3

o=

Takery from chotsau crons off Dreoad at the grocery store.
€4{J b [
these out of town businesses cut into my sales? You eet. =~ et ™2
(/*0 qlzyﬂﬁg#wmc 1T ke qliygher Pepentage &{a’ﬂ‘\«y YO ten 174 5'/‘9#} 7 914/;,‘/

Thé Zreat Falls "rikuen sells more copies in rairfield, oa

any giwv 1 3 T34 . . - .
Y en day than the wee ly edition of the rFairfielcd times .
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Do you think the Fairfield 7Ti,nes would significantly increase
advertising revenues if it d idn't have to worxy compete with
the ~reat Falls Tribune? “Jou bhet. lasss=y, 7ddy's bread and
tha Tribune don't buvy 3ny gasoline at the local gas stations.

Or how about insurance salesmen? There are a couple of local
ones in Fairfield, but that doesn't stop ones from Great Falls
knocking at my door at 9:30 at night. XmsxxeEnzsxsxzlwEsmankx
These insurence salesmen, selling at the RETAIL level, sure -
don't worry about obtaining a transient merchant z=zx license.

And yet if you asked me who I'd trust more, the tool truck
operator or the insurance salesman, I'd have to go with the
tool truck ommzakxmr operatxor.

And before you consider making it prohibitively expensive
for an out of stater to sell a few cases of apple® while vacatoning
through [‘ontana, howxakewguwfirdingxax consider a way to put
a crimp in telephone sales. A couple weeks ago I was having a
nice dinner with my wife and some friends when the phone rang.

I answered it and heard, appaxenhiyvsfxomxMinnesgka, a TAFZ RECORDE
message from Minnesocat a asking me to buy ITT life insurance.

I can't even stop them with (10 SOLICITCR SICY on the front door.
The've ot a machine a thousand miles away that invades mx

the nrivacy of my home....2 machine that wont' have to buy

2”25,700 worta of govarmaent mormission. n/‘L,¢w“"‘\!_seJ¥

ld+

- +
ow why aren't these other forms of transient, or mobhile aud *°

ot 20_’ Q*g,,&j also {irect fl’f« [ sales vo%h M/fJIS/uW"'M%/w * _ o punUh
Z%é% Jn

“

businesses legislated against? One, they're too hHig, too well

orgenizec, yramsitxrnthzyw:r i.z., they've vot money for lawvers

~i
=

anc lobbyists, and 2, they're relatively innocuous and con't

. 0. (
stick out like the walnut truck does./'@f bout [o ot ‘it et “”‘“/”“//
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I urgue you to be careful

legislate the little guy out of husiness.

Fhat's about all I've got to sav

like to address the specifics of

Gha T~ @

with this increcdible requirement

in which a mobile business operates. I

fifty countges in this state....2100,000 collers!

alleged

faulty coods Xmx from an out of state

proklem and the out of state merchant

of gthe guaranty, he risls losing his

of 2NV consumer who has been cheated Ly a
nther casenotrtonistruckoasiizrsys oS

TTou

1.
Sl RESRA N

or not ri-qe, dry or »nithvy,

risk when buying from saiewvav.

merchants
grp=Erxataors, I can where a
crill

of cefective motorslx

Se

o

shifty
a2t cut rate prices.

one of the merchants that 3lalis Jardell

az0o was sel 12 stock of failed ¢

-

hrand wroduct,

manufacturer, not the seller!

to protect th:z

ahout morile

Zills

think

purpose of the bond is to'nrotect'

In the case of X tool

seller might dump

mentioned
larcwere stores,

.. . 140 Ca. LTt
0tors Tielic 13 Sellilw

11

to resist the temptation to

businesses.

552, keginning

e ot el o b o g

=4 ;2000 bond.for each county

there's akout
Mow, the

consumers who buy

bond mney. I don't know

rmobile merchant.

procucts ars nprettvw

thaey'rg

g either rirpe

but vou run the same

truck
a2 batch

Although if he was

that two years
it's
with

1as & oTrotlem

Yy the warranty from the
This is why naticnal krands carrv

umer 11 case the seller go2s out

R R PR e TR G — ~
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£ husiness.
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v ff\ ”’ 75
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This $2,000 bond is a ¢rossly unfair burden on all mohile
merchants that are ngt lucky enough to be covered by exemptions.
Tt ar 0 A% % Lo 552 /uwpuzx ewgu/‘, > e B Sond 7
e $2C00 bonu, while it is returnable € months after the last
day of mnmmrakionx business operation, riacesranxinersdihIsx:
burdegnon effectively outlawa J moile business. This isn't
a 722000 kond Zor the stata, it's for every countvy, and
mobile merchant can succeed without doing husiness in’ ten or

twelve counties. ¢4i:;:?914‘¢tﬂzk:zﬁ”““’

~

the Dill increases license fees from 35
to 425, hmmxerbiorakzs g%hlﬁﬁxxhxs ver county. vper week.
AL ey ﬁf"”“
The rationale here is that xk the higher fee makezsxikrmsxz
pavs for the paperwokr involved by county secretaireis.
X This is absolutely ridiculous. All you have to do is walk
5
XrRgk® into the county offices, request the transient merchant
. e g iy

license form, fill in the blanks (where you'll be located,
how long, what you're selling, etc,) and hand it back to the
secretary, presently with five dollars. Xxkaws That costs
a county $25? No way. X2xsraxxExitxfxd And if it did cost
$25 you'd have to come up with a different method of licensing,
because it would then cost many merchants more for a license hthan
they'll bring in in profits. 1In my own case, with the bakery vans,
it'll throw me xigh¥ sukimf and five emplogees richt out of busines

In some areas, say the few high ponulation areas of the

state, axmEszxmighk where a mobile merchant 'I7HT do a high

volume of kusiness, a hither licensing £ee micht be justifiecd.

-

he mobile merchant will be within city limits and

b ot

paying fees to the c1ty. }Eyaai glasu AT S t,&/w?ﬁ%7ﬁﬁ/‘§ﬁ£-£7_

—

) € Yen [0(4/1'7‘// 5&04&3 d/bd[w;ﬂ rerchunrs, T O0hanb #
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Zut usually t



2s with the $£2000 bond, it seems that the 225 a week per
county license fee is designed to ke more of a hindrance to the

molkile merchant industry then a just Zee.

I'd also like to takk about the present €5 per week per
covnty license. I don't understend why, if the liesnse:xhas
# paperwork has been complatec, a mobile merchant needs to
repeat the process each week. The law was probably originally

written this way because it was figured, correctly, that most
molile m2rchahits woulin't steyv in & county for more

o
than’ week. Failr enouygh, Lut what about peorle like me who
rppeat their business in a county wekk after week. 1I'll be in

12 counties a week, that's <60 a week or $3,120 in annual fees.
consicer what I need for my bakery in TFairfield
In contrast, ¥ purchas=d ¥axx, for my bakerv, a food processor's '
from the state
license for only 332 for a full vyear., With it I get two visits

a vear, minimum, from the county sanitarian. I don't have
% to buy any business license Irom the city of Feirfield, not
even fill out a form! I don't need any sountryxhusinsxsy }g.,)
nowdAPLC
; : = v . 3 - +o S é’
business license from TTTOY county, either. -4 ) kbiJ ulz,//asf“
o weelc M’[
T don't think it would e unfair, then to ask that instead
of paying a weekly fee, that the length of the countyv vermit

be ertended to sav, & months, ahout the maxinum time weather

nn conditions permit a molile merchant tocCperate,
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Another amendment to the Bill is to increase the penalty
for failure to comply. I was unable to find out what the new
penalty will be, but it seems that the current 310 to 3$25
fine is just, especially for mobile merchants who may enter
2 county on a saturday or sunday when offices are closed.

Another amendment requires merchants to tell where they
obteained their goods. I can understand thisifor my bakery
business, where officials want to know that they were baked

and hopefully, sanitary
in a licensed food processing establishment, but I can't see

it for other businesses. The only reason for thés amendment

is to meke it easier to discriminate against out of state

merchants, or to cl?crlmlﬁatc againstresidents of Montana % {/ﬁ%/%k ;
‘l’a/zwo{ a7 €

cfﬂTYQ ?P§t>Xé0@¥4wuiLnrﬁ&aﬁbz,@u77wa£y
= ashingtea—and

LSt rzlative in YWas

p~
11 *ack in their home citv,

The final amendment is the one which lists sxsmpkions.
ghevprapks businesses which are exemnt from f£il¥ingxoukxa
$2000 boné and a 325 a week ner county license fee. [ e éf?uﬁoo ﬂ*i
,(:)»LQT/("D/ la57 .

This amendment alone is preof of whv government should not trv

-

to legislatz that which Coes not need to be legislated. <his

is the Tecinning a huge ncet of loovholes, loonhole hunters,
smecial intaerest loooholas leyislation, and tha dastruction of
"—~s-»-'~\-—- A Neyyrs b En o~ syt oy -~ T 1 N !
TusSitncssaens not lucky enculh To e ervennted. T I necwn ' t
accilentlly come acr?if Ehex 3111 552 in the newspaper I wouldn't
lcm/ A Casl g b oo lce/v/ bus,w—ﬁﬁ
be here. I'd start the summer by telling five workers I coulin't
hire tham after all, and with four vw vans on my nands.

These exemntions, like the $2C00 lhond requirement and

the 325 per week per county license fee are nothing more than



b

than a sneaky, uncderhancdea way of telling out of state

molile merchants they can't sell in this state, end that
any products not made in this state cannot be sold here.
This makes the 30% coal severance tax lookx like ki#x Chilcds pay.
T can understand and accent the need for exemp%ions-ﬂltyf ofﬂ?&”Wﬁﬁaé
if the 32000 bond is required and $25 per week per county fee

is required. Let's hope those conditions aren't required.

a¥l B w""sl“p”l.*
1t if thev are, consider what you'll have to = mercahants.

and remember, vou'll heve to say these things because the
o\ |
writer of thz couldn't quite bring hinself to single out
merchants
ok rolkils tool truck ¥xBxES5Txy for persecution...too blatant...

These exemptions are designed with the gmrpose of excluding everyone

BUT tool truck mrzxak merchants or those very closely akin.

vou'll have to tell axwomarx the dutterite women mnpxxn
who occasionallysell from their trucks or roadsidg stands

xaigxsrII xR Ergaxkikkirxskandx wWha in Bynum, Pendroy , Dupuyer

and Choteau that they can't sell carrots and corn that another
grew and harvested., o Unless they $2000 an: $25

N

Hutterite family,mkshk even if it was' the same colony. You'll

have to tell the Hutterite men that they can't sell kxkexbresd-
W\L)\r ulu%

khsxxxwiwvegsvkaked., giant loaves of bread(Q;%§

You're going to have to tell an artist who sells her paintiﬁgs
Zmm that she'll have to post a 52000 bond for at least six months

AND pay $25 if she also displays and has for sale a painting

./\chu/;\/‘ilﬂ“v ~my
by her huskand or a friend. V&M/avhﬂﬁ’ :

(and I'm surd he wouldn't mind)

vou'll have to tell a rancher thak it'll cost him Ixig: Hnonsy
he's got to tie up 42000 for si:z months.

if he wants to include a few of a neighbors cattle in an auction

on his own land.

< ] . - .
You'll have to tell me i need to pay 357000 for the right to
sell cookizs I hake in my own halksry, whils the man who Grows

Cc
1erries and sells then in flathead watq... - o
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Speaking of rFlathead valley cqerr =8, there are dozens %
AW grown by others
of temporary or transient mﬁrchants who sell cherries k@ .
wATh - ?
2% other locally grown fruit...even jerky and jams from
QUT OF STATIZ. These po > ¥ will have to post the bond for 6 %

months and pay a few hundred dollers for the privelege of selling

for a very short season.. shz Vou'll also have to tell

consumers that the price of cherries just went upn by government
summer "
edict, mnsxyoutdikrhaw=iion ; =5 because the cherrry stand lobbyist g

wasn't in “l2lena when he should have heen,

The real clincher is what you'll have to tell every fair

boars manager in the state. Tach year, hundreds and huncrecds

of ¢iffersnt commnercial sellers buy rooth space at falrs.
Many
xaontrknows ofroner o Enenkhiak xxgst 0f them ere from out

of state. "any, 1iliz solar panel salesmen, are re¥idents of

the state but sell a product macde elsewhere. I:“travelled: araund

prnesummey: s2liing: puppetsuXrarmont AN aRrIxEnEiremikirmri

Tach and every one of these s=aXexr transient salespeople will
have to post a hond and pay the additional license fee. %
That's not going to bhe good for revenues for fair boards, because

not evervone can afford the cost.

Tt mev te that cpunkizs county fair e:xhibitors can ke macde

exemnt £from the bond and license, but if the purnose of the bond
is to protect consumers Irouxkeingirchoatsihhy who buy mur defactive ?

merchancdise from out of state merchants, the county and state fair
5/10u/4{ Lot $€ €Xempt= |

éu%—fqg—jiavn to—Start— Itls Dospr—ayv-—experiemco—thatr—thris—wherse g
th oked ceale very i Wﬁi
L

Therﬁlsfizggééé of eucit a fair low

a tittre—emsidr. If you force the out of state apple seller | %



to buy a bond to sell anplzs on a stfeet corner, you also
have to require the discount tool seller from out of state

to buy a bond to sell his wares atk the state fair..

If you didn't, vou'd be accused of granting a virtual monopoly

of transient business sales
amx by cdefault, to the state anc county fair system.

The point is, you can't possibly exempt every mobile
basiness that deserves exemption. Vou'd have a list a mile long,
and somebBody would always be left out. Bven when you think

you've covered ahl the angles sorieone will come along with a

Cifferent kind of widget that deserves exemption and what'll
12 heva to JoT Jalt two vears Zor the naut sassion and loWhv

for his own snecial interest lzagislative exemmtion.

s

‘70L€!7

“his znkixs bill; 552, is & rasult of ¥arowar.ain street
hardware stores being annoyed at the occasionalxfremexmberyxn=tre
takkingaboutxaisiku minor ,xSoxminoriitsidiffisulrx impact
made by transient tool truck marchants., The 2ffectuimgyEo in
wigior:: real Jollars is so ninory the stete Tar'vware organization

“¢o

EET W : \ - A BT : . )
L5 1mastlc to cuantifv. Shoey o can't nrovics fn educatad guess,

- s o e
i1zt alone a swpecific figurc.

H

To wese thsiy Jiscomfort ot SropmhmEiinzitth: sight of another
Lcoitivete form B oo Jron uwerict compstition wikln: which,

once or twice a vear (in a had yeer) sets up in their "territox

which thev do'n ' t really own (after all, lhar-wvare stores ar

ot ~ublic utillitics), tOo cese ther Jisconfort they have
sthnitted legislation which , ™meczuse o€ the tremencdous financial
costs it woull recuir irz out the

cntire transient mercnaant
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industry (except for those segments quick and clever enough

to cat themselves znommtad).

pr

Tf the Tardware stores of this state feel thev have a

—

legitimate compleint, thev should come armed with solid facts:

LI,

evidence that transients are guilty of unfair trade n»eactices,

croof that hardware stores will have to lay off peorle khecause

of 1illagal competition, Black and white statistics that show

-

their stores are in danger of closing....and they have to nrove

to you that thev have a2 Zmgitinmgs lecally mandated monomoly

{ D

in the distribution ancd selling of hardware, a mononolv that

requires special interest government wnrotection, =2ven at the
A

-
exnensa of the consumer. v;+$¥jl,o;j2&%?$£zﬁi”¢ﬁ
v . , X1/
. T CV"?S‘{M/S WM ) o hse” h/ e o b
Fot s ropr Ve o2 N
I v Frars irerd Uu']/' v e ¥
(ren 1 conort .

If they can co all this, then let them —romote legisletion
which speaks directly and exclusivelv to their fancy.
~on't use slorpy back door bills like 552. Let the legislation
specifically single out transient tool truck merchants
for kond requirementsy which make it prohibitive to conduct
susiness, and which mancste license fecs wahich: smatyvintoias
nad solelv to sat inte meryinal -rofits. Cr, ketter
vat, why not he honest anc just LeEdl pess e Bill outlswing

transizant tool truck merchents ARfZ....a3nc other transient

Tusiness that rubs en established “usinasss the wrong wav.
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xaxthexprovessyxiongh.

3ill 552's sole purpose, once you read through the lines,
is to kill off one smzll industry to benefit a larger one
that happens to have some pull in government. If a few
innocent businesses get killed along the way, tough, right?

on behalf of every transient merchant in the state, and

uhyou 7 4;//7K;5

anesxNA® the ones from out of state as well,” please ki thes
bill, Leaysxpwexykodyxaisperxxxkeave Let the man from
Washington sell his apples. Come on, who's he hurting?
Let evervone else who has an idea for making aﬁﬁaiigg honest
dollar have the chance to co so without first having to come to
Helena in even numbered years seeking a special interest
legislative exemption from the XEREEXERXEXRAMERREKXSBRAXRYXNRBUSE
Montana Business and lLabor Committee, the Tlouse, file Senate
Business and Labor Committee, the Senate, and the Governor.
Lf the free market isn't Dbeing abusad, leave it alone.
leave me alone. Let me make my cookies and pretzels and sell
them out of a fifteen year o0ld van to people in towns that
don't have bakeries. If vou leave me and others like me along,
we'll find a way to make money and build businzsses that add
to the state's aconomic well Teing. And we WiIg won't even
n2ed to Torrow Tuild ‘ontane ‘onzy to Jo it.

Just dJon't pass bills like 552 and leave us alone,

Thank you.



Exhibit 7

February 8, 1985

HB 460
Submitted by:

49th Legislature LC 1337

STATEMENT OF INTENT

Hold  BILL NO.JQD

A statement of intent is required for this bill
because it authorizes the department of commerce to
adopt rules establishing fees for the examination of
building and loan associations and consumer loan
businesses. The bill also authorizes the department to
establish fees for the examination of other financial
institutions. It is the intent of the legislature that
fees established under this bill be set to recover the

costs of the program implemented.

Rep. Thom?
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