
MINUTES FOR THE MEETING 
JUDICIARY COMMITTEE 

MONTANA STATE 
HOUSE OF REPRESENTATIVES 

January 22, 1985 

The meeting of the Judiciary Committee, the Fish and 
Game Committee and the Agriculture Committee was called 
to order by the Chairman of the Judiciary Committee, 
Tom Hannah, on Tuesday, January 22, 1985, at 7:30 p.m. 
in Room 325 of the State Capitol. 

ROLL CALL FOR THE JUDICIARY COMMITTEE: All members 
of the Judiciary Committee were present with the excep­
tion of Rep. Budd Gould, who had been previously excused 
by the chairman. 

ROLL CALL FOR THE FISH & GAME COMMITTEE: Rep. Marjorie 
Hart was absent and excused by the chairman; Rep. Lloyd 
McCormick was absent; all other members were present. 

ROLL CALL FOR THE AGRICULTURE COMMITTEE: 
were present. 

All members 

Acting as chairman for the combined committees, Rep. 
Tom Hannah outlined the procedure the meeting was to 
follow. Testimony was to be given on House Bills 16, 
265 and 275 -- the stream access bills. 

CONSIDERATION OF HB 16: Rep. Bob Marks, chief sponsor 
of HB 16, testified on the bill. He outlined the 
history of HB 16. Rep. Marks served as chairman of 
the joint interim subcommittee No.2, which submitted 
a report on the recreational use of Montana's waterways. 
Also serving on that subcommittee were Reps. Keyser 
and Ream. The report of the subcommittee describes: 
(1) the facts, issues, and legal concepts concerning 
the subject of recreational use of state waters; 
(2) the public sentiment on the subject, as gathered 
from public input at the committee's meetings; and 
(3) the reasons for and meanings of the committee's 
legislative recommendations. The report was marked 
as Exhibit T. Rep. Marks briefly described each 
section of HB 16 and the subjects addressed in each. 
Rep. Marks submitted a proposed amendment, marked 
as Exhibit A. 

CONSIDERATION OF HB 265: Rep. Robert Ream, sponsor 
of HB 265, said this bill is a compromise bill put 
together by agricultural and recreational groups. 
He said HB 265 is a workable bill and provides a good 
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starting point. 
of HB 265. 

He briefly reviewed the five sections 

Rep. Bob Marks, co-sponsor of HB 265, said he hopes 
the issue of stream access is resolved ~n this legis­
lative session because all Montanans will be losers 
if legislation is not adopted. He said he has high 
regard for both landowners and recreationists. 

CONSIDERATION OF HB 275: Rep. John Cobb, sponsor of 
HB 275, said his proposed bill is a good one, and that 
he would submit some amendments to it at a later date. 
Rep. Cobb said he felt the Supreme Court ruling on 
stream access was very poorly written, and did not clearly 
explain the idea of public trust. He said his bill is 
~imilar to HB 16 and HB 265, but differs in the restric­
tions it places on water classes. Under 275, the following 
classes are set forth: Class I meets the federal 
test for state ownership; Class II is any river that 
can be floated; and Class III includes small streams 
that cannot be floated. Rep. Cobb said that although 
the Fish and Game Commission is doing a creditable 
job, it is understaffed and therefore is not able to 
enforce stream use laws. He said Montana contains 
approximately 23,000 miles of streams or rivers. Of 
that total, approximately 9,000 miles of streams on 
public lands cannot be floated, but at the same time 
they are open to public use without restriction. He 
said HB 275 would add approximately 4,700 to 6,500 
miles of floatable streams to the 9,000 miles of 
unfloatable streams. Rep. Cobb admonished the committee 
to carefully consider the issue of stream access to 
avoid possible closure of all the state's streams to 
future access. 

PUBLIC TESTIMONY ON HB 16, HB 265 & HB 275: 

Ron Waterman, an attorney representing the Montana 
Stockgrowers Association and members of the agricultural 
industry alliance, urged passage of HB 265. (His 
testimony was submitted and marked as Exhibit C.) 
He said that it is time to end the long debate and 
public controversy over stream access. He said 
the legislation sponsored by Reps. Ream and Marks 
addresses the major concerns of landowners. He said 
that landowners support: the bill because it recognizes 
their property rights, protects them from liability, 
provides for portage routes around stream barriers, 
defines a high-water mark, prevents prescriptive ease­
ments and limits some types of recreational use. He 
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stated that the other two bills would not pass a con­
stitutional test before the Supreme Court. He said 
this bill addresses all of the concerns within the 
limitations imposed by the decision of the Supreme 
Court. House Bill 265 divides Montana streams into 
Class I and Class II, and the recreational uses 
permitted are tied to the character of the water, 
with recreational activities that are not directly 
water related being prohibited on Class II streams 
without landowner permission. 

Mr. Waterman called the measure a cooperative effort 
of agriculture, recreationists and state agencies. 
It deals with the concerns of landowners and defines 
the rights and responsibilities of landowners and 
iecreationists. 

Mary Wright, representing Trout Unlimited of Montana, 
testified in support of HB 265. She said she feels 
the legislation is balanced and fair and the bill is 
the least likely of the three proposed to result in 
protracted litigation. She further stated her opposition 
to HB 16 and HB 275. Her testimony was submitted and 
marked as Exhibit D. 

Jim Flynn, director of the Dept. of Fish, wildlife 
and Parks, also stated support for HB 265. He said 
HB 275 would narrow the scope of rivers available to 
recreation by establishing a floating standard. He 
feels it is highly vulnerable to constitutional question 
because of that limitation. A copy of his testimony 
was submitted and marked as Exhibit E. 

Dennis Hemmer testified in support of HB 265 on behalf 
of the Dept. of State Lands. A copy of his testimony 
has been marked as Exhibit F. 

Rep. William "Red" Menahan stated his support for HB 265. 
He stated that his hope was to get on with fine-tuning 
a bill that would benefit both rural communities and 
city people. 

Robert VanDerVere of Helena, spoke in support of HB 265. 
He said he was glad the matter was "coming to a head." 
He said the bill could use a little work, but was basically 
a good approach. 

Lavina Lubinas, a representative of Women In Farm 
Economics (WIFE), said that group supports HB 265, 
and urged its passage. 
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Gene Van Oosten, representing the Montana Cattlemen's 
Association, testified in support of HB 265. His 
testimony is attached as Exhibit G. 

Jo Brunner, of WIFE, testified in support of HB 265. 
A copy of her testimony is attached as Exhibit H. 

James Goetz, of Bozeman, representing the Montana 
Coalition for Stream Access, said he did not think 
HB 16 and HB 275 meet the intent of the language in 
the Supreme Court decision. He said HB 265 is a 
carefully tailored and considered compromise. 

Dan Heinz, representing the Montana Wildlife Feder­
ation, testified in support of HB 265. He said the 
bill clearly defines boundaries left nebulous by the 
Supreme Court. It also provides protection for the 
l~ndowners against abuses of those rights granted by 
the Court. Both HB 16 and HB 275 prohibit use on 
some waters where use was allowed by the Supreme 
Court decision. A copy of his testimony was marked 
as Exhibit I. 

Jim McDermond, director of the Coalition for Stream 
Access, spoke in favor of HB 265 in its present form. 
He told the committees that he strongly opposes both 
HB 16 and HB 275. A copy of his testimony was marked 
as Exhibit J. 

Craig Madsen stated that HB 265 does little to protect 
landowner rights. He said he thought HB 16 needed 
changes in some areas, but should be considered by 
the committee. He also suggested that the committee 
look at Rep. Ellison's proposed bill by itself or 
as a reasonable means of amending HB 16. 

Andrea Billingsley, representing the Montana Cowbelles, 
testified in support of HB 265. A copy of her testimony 
was submitted. 

Jim Wilson, president of the Montana Stockgrowers 
Association, stated the main concern he has is being 
able to work together to preserve the legislation now 
before the legislature. 

Don McKamey, president of the Montana Woolgrowers 
Association, testified in support of HB 265. A copy 
of his testimony was marked as Exhibit K. 

Richard C. Parks, president of the Fishing and 
Floating Outfitters Association of Montana, testified 
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in support of HB 265. He said he opposes HB 16 and 
HB 275. A copy of his testimony was marked as 
Exhibit L. 

Gene Chapel, representing the Montana Farm Bureau 
Federaion, testified in support of HB 265. His 
testimony is marked as Exhibit M. 

John Thorson, a Helena attorney, testified in support 
of HB 265. A copy of his testimony is attached as 
Exhibit M-l. 

Dave Donaldson, executive vice president of the Mon­
tana Association of Conservation Districts, said that 
organization takes no stand relative to the substantive 
portions of the stream access bill, HB 265. He did, 
however, want to make the committee aware of areas 
of concern to that organization. A copy of his testi­
mony is attached as Exhibit N. 

Kevin Krumvieda, representing the Missouri River Fly­
fishers, testified in support of HB 265. He said 
his organization feels HB 265 is the best of the three 
bills proposed. His testimony was submitted and marked 
as Exhibit o. 

Richard Josephson expressed his opinion on the three 
bills. A copy of his testimony is attached as Exhibit p. 

Scott Hibbard, area rancher, said he is concerned with 
the invasion of landowners' privacy, and feels the 
water access bill infringe on the rights and responsibilities 
of landowners. 

Ralph Holman, a landowner, outfitter and sportsman, 
appealed to the legislators not to turn over control 
of private property to non-owners. He said he does 
not favor any of the three proposed bills in their 
present form. He said there is room to compromise. 
A copy of his testimony is attached as Exhibit Q. 

Lowell Hildreth, landowner, said he was tired of compro­
mising with sportsmen. He opposes HB 265. 

Norm Starr, rancher, testified in support of HB 16. His 
testimony is attached as Exhibit R. 

Lawrence Grosfield, a rancher from Big Timber, said all 
three bills should be amended. He said HB 265 and HB 275 
are unnacceptable because they both codify too much of 
the Supreme Court decision. In addition, both bills 
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go substantially beyond the Supreme Court decision 
in some areas and are unnecessarily complex and 
cumbersome. He said HB 265 does little to protect 
landowner rights. He said HB 16 needs changes in some 
areas, especially concerning fishing access and resource 
protection. He encouraged the committee to look 
closely at Rep. Ellison's draft bill by itself or as 
a reasonable means to amend HB 16. A copy of his 
testimony is marked as Exhibit S. 

Rep. Keyser said HJR 36 was passed to get landowner 
and sportsman agreement on the stream access issue. 
He said that no member of the interim subcommittee 
approved of HB 16 in its entirety. He warned against 
the possibility that the legislature could not reach 
an agreement on some form of stream access legislation. 
Failure to agree on a bill, he said, would mean allowing 
the Supreme Court to make all stream access decisions. 

DISCUSSION: Rep. Grady asked Mr. Flynn if the Dept. of 
Fish, wildlife and Parks was prepared to handle 
the cost of providing portage around all the natural 
obstructions in Montana waters. Mr. Flynn said that 
at this time his department could not handle that expense. 

Rep. Grady asked Mr. Donaldson if he had been consulted 
when HB 265 was drafted regarding the duties of the 
Montana Association of Conservation Districts, and 
was told that the group had not been contacted. 

Rep. Ellison asked Mr. Waterman to clarify page 3, line 14 
of HB 265, concerning recreational use of Class II 
waters. Mr. Waterman said that on Class II streams, 
overnight camping, big game and bird hunting, and use 
of all-terrain vehicles would be prohibited except 
by permission of the landowner. 

In response to a question from Rep. Patterson, Mr. Flynn 
said the Dept. of Fish, Wildlife and Parks has no priorities 
set to implement any specific program regarding any 
rivers or streams. However, Mr. Flynn said the department 
does have some river management plans at this time. 

There being no further questions or discussion before 
the committee, the meeting was adjourned at 10:30 p.m. 

~~-
Rep. TOM HANNAH, Chairman 
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PROPOSED MIENDMENTS TO HOUSE BILL 16 

1. Page 2, line 12. 
Following: "waters" 

L/,/( -,,) /?- /1 
~ {/ b /'11 ;' f/ec.I ~J ' 

?e~ /J/drlr.s 

Insert: ". (a) in a stock pond or other impoundment fed by an 
intermittently flowing natural watercourse; or (b)" 
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House Bill 265 is a bill put together by citizen groups 
interested in the issue of recreational use of state waters 
which cross private land. Agricultural groups and recrea­
tional groups participated in developing this compromise bill, 
and they deserve much credit for working together to come 
up with a workable bill, one that is acceptable to both 
sides. 

Section I 
This section defines recreational use, barriers (both natural 
and artificial), and differentiates, between Class I and 
Class II rivers. Class I rivers are those that have been 
meandered, that have been judicially determined, as they flow 
through public lands, or support or have been capable of 
supporting commercial activity. They are the larger rivers 
of the state. Class II waters are all other surface 
waters. 

Section 2 
Class I waters may be used for fishing, hunting, swimming, 
floating in small craft or motorized craft and related 
incidental uses. On Class II waters, without permission 
of landowners, recreationists may not camp overnight, hunt 
big game or upland birds, operate all-terrain vehicles, 
place any permanent structures, or engage in non water­
related recreation. In both cases the recreational activity 
must be below the high-water mark. This section also 
excludes any right to cross private land to get to recrea-
tional waters. Lease rights on pi . lands are not 
affected. 

Section 3 

Recreational users may, above the high-water mark, portage 
around barriers in the least intrusive manner possible. 
This may be to avoid fences or other artificial barriers 
constructed (and allowed) by landowners, or to avoid 
natural barriers. Either the user or the landowner may 
make a request to the supervisors of a conservation dis­
trict, directors of a grazing district or county commissio~ers 
to establish a portage route. They shall examine the site 
with the landowner and a department representative to deter­
mine the most feasible route. Cost of establishing a route 
around an artificial barrier will be borne by the landowner, 
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around a natural barrier by the department. Costs of 
~ maintaining and signing either type of portage route after 
( that, will be borne by the department. If there is still 
~ di ;;agrQ-QroeIJt on a route., there is a provision to go to 

() (the distric~ which will have an arbitration panel to settle 
the dispute. 

Section 4 
This section restricts liability of landowners or super­
visors to only willful or wanton misconduct. 

Section 5 
Prescriptive easement cannot be acquired through recrea­
tional use of surface waters, the streambed up to the 
high-water mark, or of portage routes. 

This bill may not be the final word on this issue. We may 
have to do some fine-tuning in future sessions. But it does 
get us started in managing surface waters for public use 
while protecting rights of private landowners. I believe 
the department has the authority and the interest in work­
ing with all parties concerned. Montana has some good 
examples of splendid cooperation in river recreation. 
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TESTIMONY SUPPORTING HOUSE BILL 265 

The Montana Stockgrowers Association and members of 

the agricultural industry alliance, consiting of the 

Montana Stockgrowers Association, Montana Wool Growers 

Association, Montana Association of State Grazing Dis­

tricts, Montana Cowbelles, Montana Farmers Union, Montana 

Cattlemens' Association, Montana Cattle Feeders Associa-

tion, Montana Farm Bureau Federation, Montana Water 

Development Association, Women Involved in Farm Economics, 

and the Agricultural Preservation Association, support 

passage of House Bill 265. These members of the agricul-

tural community believe this bill is the most effective 

piece of proposed legislation addressing the stream access 

issue under consideration during this session and urge 

passage of the bill. The bill strikes a balance between 

the protection of private landowner rights and the iden-

tification of public recreational uses of the surface 

waters, beds and banks of the steams and rivers of 

Montana. This legislation identifies the responsibilities 

of both sectors affected by the stream access issue and 

proposes a fair and reasonable approach which accommodates 

the concerns of the landowner and the recreationalist. 

A brief history of the events which brought the par­

ties to their present position underscores the ineffec­

tiveness of confrontation as a problem-solving procedure. 



Several landowners, on two streams which receive signifi­

cant public recreational pressures, sought to restrain and 

deny access to floaters and fishermen. After negotiations 

sponsored and encouraged by the Department of Fish, Wild­

life and Parks failed, two suits were filed. In each the 

district court held in favor of the public and denied the 

landowner the relief sought. 

While the suits were pending on appeal to the Supreme 

Court of Montana, the 1983 Legislature considered a 

variety of stream access legislation. Those efforts 

failed in deference to the appellate process. In May and 

June of 1984, the Supreme Court of Montana rendered two 

broad, sweeping decisions which allowed the public the 

right to use all state waters for any recreational and 

incidental uses. The use right was extended to the high 

water mark on all streams regardless of size. The deci­

sions did not attempt to provide definition to many of the 

terms and rights extended, inviting a legislative response. 

Fortunately the 1983 Legislature had created an in­

terim study committee to receive testimony and propose 

legislation. The interim committee met both before and 

after the Supreme Court of Montana decisions and studied 

and considered primary and collateral issues raised by the 

decided cases. 

The interim committee gave thoughtful deliberation to 

the issue and developed House Bill 16 which became the 
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catalyst for the remaining legislation being considered by 

this committee. It is fair to say that absent these 

actions the later activities of the agricultural 

community, working in conjunction with recreationalists 

and the Department of Fish, Wildlife and Parks, would have 

never occurred. 

As the interim committee's action drew to a close, 

landowner groups met to outline the goals for upcoming 

legislation and to plan for this session. All groups 

agreed that it was critical to pass legislation this 

session, both to define areas left unclear by the Supreme 

Court of Montana's decisions, to allay the fears of land­

owners and recreationalists, and to avoid conflict as the 

newly won rights were tested and applied to specific 

streams other than the streams subject to the litigation. 

To pass legislation which would be sustained in the 

event of a court challenge required an analysis of the 

limits of the Supreme Court of Montana decisions and a 

determination to propose legislation within those limita­

tions. Six major goals were identified as being the sub­

ject of any proposed legislation. Those goals were: 

(1) Recognition of private property rights; 

(2) Restriction of landowner liability; 

(3) Identification of the right of portage around 

barriers; 

(4) Limitation upon prescriptive easement to avoid 
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the loss of land ownership through recreational 

use activity; 

(5) A definition of high water to demonstrate it was 

equivalent to the "ordinary high water mark" of 

the Natural Streambed Preservation Act; and 

(6) Limitation upon the public's use to follow and 

recreate upon diverted waters. 

House Bill 265 addresses all of these concerns within 

the limitations imposed by the decisions of the Supreme 

Court of Montana. While the result reached in those deci­

sions were not to the liking of most landowners, it is 

irresponsible to ignore those decisions or to propose 

legislation which is not cognizant of the opinions of the 

court. The Supreme Court of Montana, the third branch of 

state government, construing the ConstItution of Montana, 

has declared rights to exist in the public which protect 

the continued recreational use of all waters of the 

state. Absent passage of a constitutional amendment re­

stricting those rights, legislation which failed to abide 

by those decisions and the Montana Constitution would pro­

bably be declared void. There is little gained in passing 

legislation which is constitutionally flawed and likely to 

be deClared void if challenged. Thus, while landowner 

groups appreciated the sincere efforts brought to the de­

bate and drafting of both House Bill 16 and House Bill 

275, they concluded alternative legislation was needed 
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which addressed the major goals identified and did so in a 

vehicle which would likely pass court challenge. 

House Bill 265 defines "barrier;" "Class I waters;" 

"Class II waters;" "diverted away from a natural water 

body;" "ordinary high-water mark;" and "recreational uses 

for the Class I and Class II waters" as well as other 

terms used within the act. A barrier is a natural or 

artificial obstruction which totally or effectively ob­

structs the recreational use of a water course. The 

barrier is determined at the time of use and the right of 

portage arises only if a barrier exists. stream fluctua­

tions may cause barriers to exist at some time of the year 

but not at others. 

Waters have been divided into Class I and Class II 

streams and the recreational uses permitted have been tied 

to the character of the water, with recreational activi­

ties not directly water related prohibited on Class II 

waters without landowner permission. 

The right of the public to use the surface waters 

does not include the right to use waters diverted into a 

stock pond, if the stream has intermittent flows, and does 

not allow the public to follow the water diverted away 

from the natural water body and conveyed by canal, ditch 

or flood control channel. 

The public's right to portage around barriers is pre­

served, as is the landowners' right to fence across 
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streams; however, a fence constructed consistent with de­

signs approved by the Department of Fish, Wildlife and 

Parks and which does not interfere with the recreational 

use of the water will provide an alternative to portage. 

A landowner can create a portage--typically a gate or 

ladder. The bill contains provisions which create a prob­

lem solving procedure for developing a portage route 

should conflict arise, an unlikely event. The bill 

initially relegates the fact finding to the Board of 

Supervisors of a soil conservation district or other 

appropriate local board. These people were chosen because 

they have excellent knowledge of landowner issues and are 

knowledgeable of stream conditions in the county where 

they serve. Alternative fact finders are identified with 

an arbitration panel created to review unsatisfactory de­

cisions. 

Limitations upon landowner liability and prescriptive 

easement legislation is included. The proposed bill will 

be effective on passage. 

There are distinctions between House Bill 265 and the 

other two bills before this Committee and the distinctions 

favor passage of House Bill 265. House Bill 16 uses navi­

gability to measure the public's right to use surface 

waters without landowner permission. This approach was 

specifically rejected by the Supreme Court of Montana in 
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its two opinions and is unlikely to be upheld if challen­

ged and reviewed on a third occasion. Moreover, using 

navigability alone to measure the public's rights would 

lead inevitably to extensive and extended litigation 

throughout the state, litigation which neither the land­

owner, the recreationalist nor the state can afford. At 

present few streams have been determined to be navigable 

and many which have enjoyed high public use--the Smith, 

Big Hole, and the Blackfoot--never have been declared 

navigable by any court. 

House Bill 275, Representative Cobbs' bill, obviously 

proceeds on good intentions. It is modeled upon and 

carries forward many of the provisions of House Bill 265 

with several exceptions. First, it creates a Class III 

stream which are streams too small to allow floating. 

Second, it eliminates the portage route determination 

found in House Bill 265. The bill, if adopted, would pro­

hibit the public from making recreational use of waters in 

the smaller streams of the state, perhaps 35% of all state 

waters. This restriction is too narrow and it contradicts 

the Supreme Court of Montana decisions which rejected the 

ability to float a craft as the measure of the public's 

right and it ignores the reality that water recreation 

means something other than merely floating in a water 

craft. 

Landowners are here today because of the persistent 
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controversy of stream access. Many landowners feel their 

rights have been hampered because of the unreasonable 

actions of a few individuals who have affected all of the 

agricultural community. Looking back and finding explana-

tions for the present controversy, however, is not a posi-

tive means to resolve these issues. 

Landowners are here today to support House Bill 265. 

They are not alone. Rather, this bill before this commit-

tee is a cooperative effect, the result of hours of work 
A 

by dedicated landowners, recreationalists and the Depart-

ment of Fish, Wildlife and Parks. Without this joint co­

operation the present proposed legislation would not have 

developed. It is this type of continued cooperation which 

will yield benefits beyond the present legislation as 

these parties continue to work toward better relations 

between these differing communities which share common 

interests and goals. 

The work and effort which resulted in the present 

bill cannot end here. The Department of Fish, Wildlife 

and Parks has powers already extended through Section 

87-1-303, MeA, to regulate recreational activities on all 

streams available to public access and to consider protec-

tion of private property in that regulation. The Depart-

ment has already experimented with different options to 

accommodate public and landowner interests on the Smith, 

Big Hole and the Blackfoot. These programs, and perhaps 
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others, must be considered to address future pressures and 

the needs of the landowner and the public. 

It is time to end the long debate and public contro-

versy concerning stream access. The appropriate resolu­

tion and one which warrants your support is found in House 

Bill 265. We encourage your support and the passage of 

this bill. 

7075R 

Ronald F. Waterman 
Agricultural Alliance 
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TESTIMONY OF MARY WRIGHT 
t10NTANA COUNCIL, TROUT UNLIMITED 

H.B. 16, H.B. 265, H.B. 275 
January 22, 1985 
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Mr. Chairman, Chairman Schultz, Chairman Ream, and Members of the 

Committees: 

My name is Mary Wright, and I represent the Montana Council of Trout 

Unlimited. TU is a national non-profit fishing conservation organization 

with over 37,000 members in over 330 chapters. The Montana Council is the 

statewide governing body representing ten TU chapters and one affiliated 

organization with a total membl~rship of approximately 1100. I am testifying 

this evening in support of H.B. 265 and in opposition to H.B. 16 and H.B. 

275. 

H.B. 265 

Background. As many of you know, H.B. 265 represents an agreement 

in principle reached by a number of agricultural and sportsmen's organizations 

in a series of joint meetings held in December and January. A list of indi-

viduals and organizations that were invited to participate in these meetings 

is attached to this testimony as Appendix I. The agricultural groups in-

itiated the talks by inviting the sportsmen's groups to the table, an action 

for which they deserve a great deal of credit. The Department of Fish, 

Wildlife and Parks also played an extremely useful part in the discussions. 

The subsequent meetings showed that, working within the framework of 

the Montana Supreme Court decisions in the Dearborn and Beaverhead cases, we 

could agree on all the major issues raised by the Court's decisions as 

embodied in H.B. 265. After reaching agreement on these issues and circu­

lating them as widely as possible among the participants, we presented our 
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proposal to Chairman Ream and Representative Marks. 

Trout Unlimited and the other sportsmen's groups who have participated 

in this process generally agree that H.B. 265 presents a balanced, fair and 

reasonable articulation of rights and responsibilities of landowners and 

sportsmen within the framework of the Supreme Court decisions. We believe 

that it clarifies the issues not determined by the Court, such as the meaning 

of ordinary high-water mark and recreational use, and also provides certain 

protections to landowners in the context of public use of lakes and streams, 

including a limitation of liability and a declaration that recreational use 

of streams will not in the future result in acquisition of prescriptive ease-

ments. H.B. 265 provides for a right to portage and a procedure for estab­

lishing exclusive portage routes. 

Provisions of H.B. 265. Chairman Ream has described the provisions of 

H.B. 265, and this testimony will not repeat his description. For the con-

venience of the committees, a brief outline of the bill is attached as 

Appendix II. TU would like to comment on specific portions of the bill. 

First, we support H.B. 265's basic access provisions in section 2 as 

an accurate restatement of current law as articulated by the Supreme Court, 

subject to certain reasonable limitations. A legislative statement that 

any surface waters capable of recreational use may be so used by the public, 

including the beds underlying them and the banks up to the ordinary high-water 

mark, is essential for our support of any stream access legislation. 

Second, with respect to defining recreational use, the Montana Supreme 

Court stated in the Beaverhead case, 

As we held in Curran, ... the capability of use of the waters 
for recreational purposes determines whether the waters 
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can be so used ... Under the 1972 Constitution, the only 
possible limitation of use can be the characteristics 
of the waters themselves. 

H.B. 265 does attempt to define recreational use according to the 

characteristics of the class of waters in that it would prohibit certain 

activities on class II, or small, streams. We believe that the restrictions 

on small streams, such as the prohibition on operating all-terrain vehicles 

and big game and upland bird hunting without permission, are reasonable. 

We also believe that they would withstand a court challenge because although 

the prohibited activities are recreation, they are not primarily water-related. 

Third, TU would like to note that the definition of class I waters 

refers to a number of tests traditionally used by the courts to determine 

title to streambeds and public access. The Montana Supreme Court has stated 

that these tests are irrelevant to the issue of public access to surface 

waters. H.B. 265 cites the tests not for the purpose of deciding access, 

but only of selecting the proper definition of recreational use for a partic~ 

ular stream. 

Finally, TU supports H.B. 265 as the bill least likely among the 3 

bills under consideration this evening to result in protracted litigation. 

Although there may be some uncertainty with respect to whether a certain 

stream is class I or II, the practical effect is extremely limited. This 

is because the distinctions between class I and II streams result only in 

the prohibition of limited, non-water related uses on class II streams, 

thereby greatly reducing the potential for litigation. 

Trout Unlimited has among its objectives the protection, identification 

and special management of our quality fishing waters, protection of trout 
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habitat, and protection of water quality. TU works to achieve these objectives 

in a number of ways, from participating in conducting and financing research ~ 

projects to physically cleaning up streams and restoring degraded habitat. 

TU also supports enactment of laws and regulations in support of its objectives. 

The Montana Fish and Game Commission has broad authority under 87-1-303 

(b), M.C.A., to adopt and enforce rules governing recreational use of all 

lakes, rivers and streams which are legally accessible to the public. The 

Commission may regulate swimming, hunting, fishing, boating and other 

recreational activities in the interest of public health, public safety and 
A 

protection of land. We would support the Commission and the Department of 

Fish, Wildlife and Parks in an aggressive management program to protect 

our water-related resources and to resolve land-related problems that may 

arise. 

TU also supports programs, whether formal or informal, public or private, 

to educate both landowners and the public on their respective legal respon-

sibilities accompanying their rights in the area of recreation. We believe 

that progress can be made by educating our members in the ethics of the 

sports we engage in. 

We will strongly support any efforts to continue the dialogue between 

sportsmen's and landowner-agricultural interests. It has served us well 

and should be continued. It could help to promote reasonable interpretations 

to H.B. 265, which in turn would help reduce the potential for conflicts. 

In another area of landowner-sportsmen cooperation, TU chapters have 

in the past conducted clean-up efforts on streams and participated in projects 

to restore and enhance trout habitat. We would commit to continue these 
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efforts in the future, and also volunteer to help landowners to install bar­

riers that do not interfere with recreational use of surface waters as pro­

vided for in section (3) (2) of H.B. 265. 

Finally, we fully support H.B. 265 as it is currently drafted, and 

believe that it is the best approach to take at this time toward resolving 

differences on the issue of stream access. As indicated before, Trout 

Unlimited's continued support of H.B. 265, or of any stream access legis­

lation, depends upon the Legislature's adopting a measure that basically 

restates current law on public recreational use of surface waters as artic­

ulated by the Montana Supreme Court. 

H.B. 16 

Trout Unlimited opposes enactment of H.B. 16 on 2 bases. First, 

section 3 prohibits public use of the land underlying rivers that do not 

satisfy the federal test for navigability unless that use is unavoidable 

and incidental to use of the surface waters. This is an attempt to codify 

for Montana the case law of Wyoming, and limits recreational uses to those 

which involve floating to the exclusion of all other recreational uses. 

"Unavoidable and incidental" refer to activities involving use of the bed 

only to "push, pull or carryover shoals, riffles and rapids." 

This restriction is a far cry from the rights of the public to use the 

State's waters currently in existence under Montana law. The Court speci­

fically based its Beaverhead and Dearborn decisions on the 1972 Constitution, 

limiting the areas which can be changed by legislation. The Court also 

specifically rejected the use of the federal navigability test to determine 

the public's right to use Montana's streams. H.B. 16 ignores the standard 
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adopted by the Court, that is!, capability for recreational use. As such, 

Trout Unlimited does not believe that H.B. 16 would survive a constitutional 

challenge on this point, and then we would be back where we started. This 

Legislature would have missed an opportunity to solve this problem. 

The second reason for TUls opposition to H.B. 16 also relates to liti­

gation. H.B. 16 maintains the~ distinction between historically navigable 

and nonnavigable streams for purposes of determining what recreational uses 

are permitted on specific streams. Furthermore, the difference between 

the uses permitted on navigable streams and those permitted on nonnavigable 

streams is so great that both landowners and recreational users of streams 

would have a significant incentive to litigate. There are many streams in 

Montana that if tested might be judicially declared to be navigable under 

the federal test. No certainty as to recreational use would exist until a 

large number of cases were settled in court. 

H.B. 275 

Trout Unlimited opposes enactment of H.B. 275 on the grounds previously 

offered with respect to H.B. 16, that is, that it employs a test for rec­

reational access, the federal navigability test, expressly rejected for 

that purpose by the Montana Supreme Court on constitutional grounds. Further, 

its restrictions on recreational use are unacceptable and would not, we 

believe, survive a constitutional challenge. We also believe that its pro­

visions regarding recreational use of class II and class III streams are 

not consistent with the Courtls declaration that recreational use is only 

limited by the character of the waters involved. 

In addition, section 4, relating to the ru1emaking proceeding to 
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classify streams and provide authority for closing streams because of public 

use are objectionable. The laudable purpose of the bill, the protection 

of the resource, should include means to deal with damage caused by private 

as well as public use if it is to accomplish its goal. 

More important is the need for this section. Almost all the powers 

granted by section 4 of H.B. 275 already are granted in 87-1-303, M.C.A., 

to the Department of Fish, Wildlife and Parks. We see no need for the 

creation of a new system in the executive department, or for the costs in­

volved, to duplicate existing legislative authority. 

Conclusion 

Trout Unlimited urges the committee to act favorably on H.B. 265. We 

appreciate the opportunity to testify this evening. Thank you. 
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Montana Grain Growers Association 
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Jim Flynn, Director 

Montana Wildlife Pederation 
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'Srnily Stonington - Bozeman 

Montana Trout Unlimited 

Pet~ Test - Relenrr 
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Jim l\kDermand 

Tom 3ugni - Butte 
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Federation of Flyfishermen 

Greg Lilly - 130 ~~cll1an 

Dab Jacklin - West Yellowstone 

Walleyes Unlimited 

Scott Ross - Wolf Point 



1. General Rule 

APPENDIX II 

SUMMARY OF PROVISIONS 
H.B. 265 

a. All surface waters capable of recreational use, including the 
beds underlying them and the bctnks up to the ordinary high-water mark, may 
be so used by the public without regard to the ownership of the land under­
lying the waters. 

b. "Ordinary high-water mark" means the line that water impresses 
on land by covering it for sufficient periods to cause physical character­
istics that distinguish the area below the line from the area above it. 
Characteristics of the area below the line include, when appropriate, but 
are not limited to, diminished terrestrial vegetation or lack of agricultural 
crop.value. 

Uses of Large and Small Streams 

a. Class I Waters 

* Defined as all waters which 

- have been meandered, or 
- have been judicially determined to be owned 

by the state, or 
- flow through public lands, or 
- are or have been capable of supporting 

commercial activity, or 
- have been capable of supporting com-

mercial activity under the federal navigability 
test. 

* Recreational use mE!anS fishing, hunting, swimming, 
floating in small craft or other flotation device, 
boating in motorized craft (unless otherwise 
prohibited by law), or craft propelled by oar or 
paddle, and uses unavoidable or incidental thereto. 

b. Class II Waters 

* Defined as all waters which are not class I waters. 
* Recreational use does not include overnight camping, 

upland bird or big game hunting, operation of all­
terrain vehicles or snowmobiles, creation of permanent 
or semipermanent objects such as permanent duck blinds 
or boat moorages. 

c. Exceptions 

* Recreational use of diverted waters not permitted. 
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* No right to enter private lands to make recreational 
use of surface waters. 

2. Other Issues 

a. Right to Portage 

* Provides right to portage around natural or artificial 
barriers in least intrusive manner possible. 

* If landowner erects a barrier designed and located, as 
approved by the Department of Fish, Wildlife and Parks, 
which does not interfere with recreational use of 
surface waters, there is no right to portage. 

* Provides a procedure for establishing exclusive portage 
routes. 

b. Restriction on Landowner Liability 

Landowner liable only for an act or omission that constitutes 
willful or wanton misconduct toward persons making recreational 
use of surface waters or using portage routes. 

c. Prescriptive Easements 

May not be acquired through recreational use of surface 
waters or portage routes after effective date. 

d. Effective Date 

Effective upon passage and approval. 



HB 265 

E)(hi6/f £ 
1ftJ. ~b5 
I-~~-G'S-

Testimony presented by Jim Flynn, Department of Fish, Wildlife & Parks 

At the outset, I would commend the Interim Committee on Stream Access 
for its efforts in attempting to resolve the concerns between land­
owners and recreationists on this subject. That committee was faced 
with a difficult task as a result of court action on the matter of 
public use of public waters, and in meeting that task they served as I 
a valuable and necessary sounding board for the various concerns on 
both sides of the issue. Although the Interim Committee has addressed 
many concerns in HB 16, the department feels that HB 265 is the preferred I. 
bill and supports its passage. 

Our fundamental concern with HB 16 is that it diverges from the Supreme 
Court's reliance upon Article IX, Section 3 of the Constitution. It 
attempts to set up the "narrow and restrictive test" that the court in 
the Hildreth case said was not permissible under the Constitution. 
HB 16 attempts to confine recreational activities on waters other than 
those which are navigable under the federal test by barring the use of 
the bed on those waters for all except safety, health, and portage 
purposes. That provision effectively precludes use of any waters 
which are not floatable. Because of that defect, the statute would 
likely be found unconstitutional. 

In HB 275, the sponsor has 
impacts from floater use. 
focuses on certain problem 
provide the opportunity to 
of HB 275. 

attempted to address concerns about adverse 
Although the concern is well intended and 
areas, we believe that current statutes 
address the concerns expressed in Section 4 

For example, Section 87-1-303, MCA, appears to give the Montana Fish 
and Game Commission sufficient authority to address the problems 
raised. That section says, in part: "The Commission may adopt and 
enforce rules governing recreational uses of all ... public lakes, rivers, 
and streams which are legally accessible to the public .... These rules 
should be adopted in the interest of public health, public safety, 

I 

i 
I 

and protection of property in regulating swimming, hunting, fishing, 
trapping, boating, including but not limited to boating speed regulations" 
the operation of motor driven boats, water skiing, surfboarding, i 
picnicking, camping, sanitation and the use of firearms on the reservoirs, 
lakes, rivers and streams .... " I 

I As you can see, this statute gives the commission broad authority to 
address the problems that might be raised by floaters and recreationists 
on a stream. The commission also has the authority to regulate fishermen I 
and hunters to preserve aquatic and wildlife populations. In fact, 
the commission has successfully used current authorities to address 
public use problems in the Blackfoot Corridor so we have some history 
of using this section to address the problems that heavy recreational 
use might cause. 

I 



House Bill 275 also attempts to narrow the scope of rivers available 
to recreation by establishing a floating standard. Like HB 16, it is 
highly vulnerable to constitutional question for that limitation. As 
a result, the department feels that HB 265 is the preferred proposal. 

The department has recognized following meetings of the legislative 
interim committee and contacts with both agricultural and recreational 
groups that several areas of concern existed. Prescriptive easement, 
landowner liability, ordinary high water mark definition, lando"~ers' 
rights to fence streams for livestock control and portage requirements 
were issues that needed clarification following the court's decision. 
HB 265 provides clarification of these issues. 

The process of agricultural groups meeting with recreational groups 
to address these concerns and develop HB 265 is very noteworthy and 
significant. Although everyone may not be completely satisfied with 
all provisions, accommodations have been made to deal with the primary 
issues raised. We stand in support of HB 265 and the effort that has 
been made to address the concerns that were raised by the court process. 

I would like to emphasize what I believe the positive impacts of the 
bill are. 

First, in the definition section, the bill provides clarification 
to a number of terms which the Supreme Court declined to define. For 
example, the terms "barrier" and "ordinary high water mark" have been 
defined. In both cases, both sides attempted to find language which 
would allow reasonable people to understand the limits of their rights. 
Short of an exhaustive survey of every body of flowing water in the 
state and of every obstacle on every body of water, we feel that these 
definitions are as specific as can reasonably be drawn. 

In addition, the bill identifies the kinds of recreational uses which 
will be allowable on the streams in the state. This has been done by 
defining permissible recreational use on Class II (small streams) to 
specifically water related activities. The bill both addresses land­
owner concerns about overly broad and abusive recreational use and at 
the same time remains consistent with the spirit of the constitutional 
aspects of the Supreme Court decision which recognizes legitimate 
recreational uses of the state's waters which will support those uses. 

Likewise, the bill would not allow prescriptive easements to be taken 
on waterways nor would it allow the public to use diverted waters. 
The bill also addresses liability protection for landowners. 

The bill has successfully recognized the legitimate concerns expressed 
by landowners throughout the state, but at the same time has kept 
intact the core principle of the Montana Supreme Court decisions -
waters of the state are open to legitimate water related recreational 
uses which they are able to support. 

z 



Another significant provISIon of the bill concerns the matter of 
portage. Even with the Supreme Court decisions, differences may 
continue on certain rivers as to what constitutes a legitimate portage. 
Since the court has recognized the right of the public to portage 
around barriers, it is reasonable to expect that differences may, 
from time to time, arise. Currently there is no expeditious and fair 
way of resolving those differences. It is in this area that the 
department's presence may be most significant. 

Under the bill, we would participate and cooperate with landowners 
in developing portage routes and maintaining them. Where the portage 
is caused by a natural object, the department would bear the cost of 
establishing a route and maintaining it. In addition, the department 
would assist landowners in developing fencing - where fencing is 
necessary - that may in some instances preclude the need for a portage 
around the fence. It provides a reasonably informal method of resolving 
differences over portage routes, and therefore promotes discussion and 
cooperation instead of confrontation. 

Finally, it is important to continue to recognize the spirit in which 
this bill was born. It is a product of cooperation between two signi­
ficant Montana interest groups. The bill itself is representative of 
what reasonable people can achieve when they sit down and listen to 
each other's concerns. 

I hope that the process which gave birth to this bill is the start 
of continuing and improving cooperation between landowners and recrea­
tionists. Because of the spirit of cooperation embodied in this bill 
and its responsiveness to the concerns on both sides of the issue, 
the department wholeheartedly endorses its passage. 

3 
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TESTIMONY - HOUSE BILL 265 

DENNIS HEMMER - COMMISSIONER OF STATE LANDS 

HOUSE JUDICIARY COMMITTEE 

January 22, 1985 
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1-~:2 -~.5' 

On behalf of the Department of State Lands, I support H.B. 265. It is 
my understanding that the purpose of paragraph (5) of Section 2 is to ensure 
that the bill does not give the public rights on school trust lands that are 
inconsistent with trust status and to ensure that no state lessee's rights 
are diminished. However, the phrase "under lease on [the effective date 
of this act] II reads like a grandfather clause and implies that only 
current and not future lessees are protected. There is no reason for 
excluding new lessees or existing lessees upon rene\'/a1 of their leases. 
I therefore recommend that this phrase be deleted and I support the bill 
with this amendment. 
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Following: "lands" 

DEPARTHENT OF STATE LANDS' 
PROPOSED AMENDMENT TO H.B. 265 

Strike: "under lease on [the effective date of this act] II 
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Intrcd~cad by Re~n and M~rks 

?rcscntej :"0:" ti'.e :"lontana Cattlc~en' n .~s,3(Jci':'1.t:"on 

by Gene Van Oosten, ?resident 

~e do i .deEd have bef8re U3 a re~~~:a~la riece of l2gislat~cn. Ecuse Jill 

Ho. 265 ~~s crG~ted ~y a loese al_i~nce of ~~riculture or;ni~at~cns in orie~ to 

C:ldif;y wr.:it :·io::t.:ma .J.gricultur::.l l:~Jldo·.'II:er.s felt should be tl'.e :?ro~'er relat ~cn.shi~ 

~etWeen tte~ and the recreD.t~cnD.l Ind s crti~g usars of navigable ~aterz loc~tJd 

~rOU)3 ~: o~d8r to di3CCV3~ ;itJt~er ttis le~isl~tion could be ~cdifiad s~f:ietently 

to CJ.i~ t~ei~ ~~pro7&1 ~efcre it3 in~rcd~c~ion as a ~ill. Ttese )eo;le, quite 

~as strong. :oth sides ~~de painful co :cessio~s. Ttis bill i3 ~ot ;er~~ct. ~ut, 

The :·:O!1.tD..r:['~ Cut :~e!:l·9n' s As oci~tio:1, c .. :ter clo3e st'...ldy :. f -:tis L~.!:.d. o:L,;r 

t }·~ c ... _-
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0;; .·:a~y r3creationists while ~,t the Sc.l~le t1me :p..:'otectiq; an i:ldividu~1.1 rancher's 

r;i5ht of ownership wittL, the '::ean1:1: of the Suprene ~ourt Case 1.::.::;. In Section 1 

we find definitions o~ tcr,ls u3ed in rule-:::takin.;. Of these, lIordinary !:i~;h \'later 

:nark" stands out. T!'lis de'inition :!ust,in any legislation that co:;es out 0 f trois 

co:::mlittee, be ;,Jerfect, for it constitutes a boundary line. T:.erefore, 'Ne do 
second 

sug:;est a:1endin,g the Ian sentene of this defiz:ition to read: "Cblracteristics 
--':;: 

of the are. below the line include, when ap~ropriate, "out are not linited to a 

lack of tcr'.'estria1 ve,:;etz.ticn or a lack of value for agric·llltur:·.1 ::lUrpose." 
~ 

'.'ie ",lso su,;sest ad.ling the Follo\1int; Gentence: " Flood plains or flood cl:an!lels 

sh.:-.11 not be cor:.:::idered to lie 'oe':..·80n the o::-dinary hier" '.'fe,tor ~:.',::..~~, for recreational 

.pur~oses, exoG~~t ~':tel1 they c:;,rr",l suffieient ~':ater to sup;,Jort fishi!lb or floatin~." 

'i;e fe~l tt:.:.t tl:i3 cl~<:"'rer '.;ld ~ore cCl;J.~lete 'Nordine; will be a3 useful to recr :ationiats 

&nd s_ortsmen "'S it ::'8 to our 1o.:.ndo',';;:J,er ::e:::hers. 

t~';e as~: t::e le~al ~inc1s on 'this cO::1:r: .. t·c,e:. to exa::rl.ne t.l~.e def:"nition of "Clc.s3 

I ,;{C',ters'! :':.0 ;--llLmce 1:as tr:'..cd to be t:',or'::t:..:;h here. ~r.e d:i.fL~re:'1ce bat·;le;!1 :lass 

I and II w.;,ters is eS2c;" .. tio.l to ti'.is bill. It ~ust be ri;ht. 1.:' it is not, then fix it. 

Section 3 ~0;rJS~~tA tte 1e791 best ~f both recreationists _.~d r~nc~e~3 to 

UC\]Q. 

Sac ~ion 4 t~es ca.:.~e of t:-,,3 -:·c'. .c; ~':":.n c f :i2.::l::.ty. vary ':l~:ec:.'-ls.tely. 

its aGe of portage routes, 01';1.:: '/iatdr:::: th2!Jselves. 

In Sect~cn 1 r{e :2,ve a delinitio!l of just wh.:J.t rec::-eD.fi::nal u"e ~'l:~ans \':itt re.::;~rd 

to hoth Class I a~d Class II w2~~rs. Sect~on 2 dea13 with ~te ri~ht of th~ public 
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to make that recreational use. Tr..e mainstreaJ:l of sportsr-:cn and recr2at:"o!lists 

tr..ese provisions. The rules on Class II 3treams are es~ecially siGnificant. They 

re.9resent the ~nner in wr..ich r:;3~:onsi'::Jle sportsr::en would use these snaIl, delicate 

straa:ns even without rules. 

':?he :lontana Cattle!!len IS ASGociation, in via'..': of the tre:Jendo'.l3 los:: of control 

over their land that :;ur members [:£'cve suffered as 3. result of recent Supre:::e C0urt 

act:'·:;n on surface waters, proposes that tha follo :.ing state~ent of intent be added 
" 

to House 3ill 265 or to ~ny 13gi31&tion o~ the subject: I'This :e;islation does ~ot, 

1n ~nd of itself, in~e~d to ~r07ide the basic authority for ?ublic use of Cl~ss II 

surface ~~ter. These pcrts inte~d only to regulate ~nd define :u~lic recreational 

use of surface w~ters decreed by ether authority to belong to the St~te of Montana. II 

l'his bill '::ill '!fori:. ',':e :.sk for one .:-,!!l8nd!'.:ent to clarify a definition. We ask 

y:;u to l~al':e sure these defini tions c~.·.n be understood by all. when tr.tl.G :ill leaves 

Y0ur coo .. :ittee. '::e sUGc;est a stafemc:::t of intent. 3ut ':;e do not \'W.::t to lose any 

p~rts or sacrifice any of tt8 CO~C9pt5 containea withi~. Mont~s of st~dy and ~e~o-

tiation hav~ acco~plished wh~t years of ccnflict ~ill not. 
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~ AGRICULTURE LEGISLATIVE WORK .J AlIkt* I 

rm. CHAIRMAN, members of the committees, my name is Jo Brunner. 
I am the water chairman for the Montana \iomen Involved in Farm 
Economics organization and I speak tonight in that capacity and 
also as a representative of the Montana Cattle Feeders Association 
and of the Montana Grange. 

Mr. Chairman, it is the desire of our organizations to be recognized 
as participants in the months of discussions, consultations, drafting 
and re-drafting that finally resulted in the legislation offered here 
tonight as HE 265. 

We believe that working with the alliance of agriculture organizations I 
we have found common meeting grounds for the concerns of our landowners ~ 
whose properties hold the waters of our state and for those responsible I 
recreationists who have an honest desire to use those waters without 
infringing on the rights of the landowners. 

It is the intent of the threE~ organizations I speak for tonight to 
support HE 265 on its way through the various aspects of legislative 
progress, st:udying the amendments and any changes, and striving for 
a continued cooperative effort between all the citizens of the state 
of Montana to foster underst~mding and good faith efforts to work 
our our problems. 

Thank you. 

I 
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AFFILIATE OF NATIONAL WILDLIFE FEDERATION 

MONTANA WILDLIFE FEDERATION. 
TESTIMONY IN FAVOR OF HE 265 

Mr. Chairman and members of the corrrnittee: 

My Harne is Dan Heinz. I am here on behalf of the Montana Wild-

life Federation. Our organization represents 17 affiliated sportmen's 

clubs across the state. In addition there are over 4000 individual 

members. Our interests include waterfowl and upland hunters as well 

as floaters and fishermen. 

We have been deeply involved in the stream access issue since 

its inception. 

We share landowners concern that the court decision left ill de-

fined boundaries that leave the open for abuse by uncaring recre-

ationists. 

We participated in interim efforts to negotiate comrnonground. HE 

265 is a product of those efforts. 

We strongly support compromise bill 265. This bill clearly defines 

boundaries the supreme court left nebulous. It also provides protection 

for the landowners against abuses of those rights granted by the court . . , 
Both HE 16 and HE 275 prohibit use on some waters where use was 

allowed by the Supreme Court decision. 

A lot of work from diverse interests has gone into HB 265. We urge 

you to give it favorable consideration. 

THE WEAL TH OF THE NATION IS IN ITS NATURAL RESOURCES 

CONSERVATION DOES NOT END WITH CON VERSA TlON 

o 
[ASTERN 
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My name is Jim McDermand. I am the Great Falls Director of the 

Coalition For Stream Access and a past president of the Medicine 

River Canoe Club. I am speaking this evening as a representative 

of th& Canoe Club. 

My wife and I h~ve been involved with the stream access issue for 

over four years. Beginning with the last legislative session, we 

have attended all committee hearings on this issue including those 

of Interim Subcommittee #2. We have also participated in many 

other meetings on this subject too numerous to mention. 

We would much prefer to spend our time canoeing or fishing, and 

sincerely hope that a fair and equitable bill for both the landowners 

and recreationists can be passed by this legislature. However, 

we will continue our involvement as long as it is necessary to 

assure that the rights of the recreationists are preserved. 

Following is the Medicine River Canoe Club's stand on the three 

bills before the committee tonight. 

We OPPOSE H.B. 16. It contains sections that are in direct conflict 

to the recent Supreme Court ruling. Because it denies the public 

the use of the beds and banks on most rivers in the state, it will 

surely be challenged in the courts again. Instead of providing 

solutions and absolVing conflicts, it would create more and greater 

controversy between the landowners and recreationists. Passage of 

this bill would only lead to prolonged and expensive litigation. 



We OPPOSE H.B. 275. This bill, while incorporating all of the 

concessions made by recreationists in H.B. 265, then goes on to 

restrict their rights on most of the rivers and streams in the state. 

Some landowners have expressed concern over the environmental impact 

of public use. Representative Cobb's bill presents an extreme over­

reaction to this concern by giving broad and virtually unrestricted 

powers to the Department of Natural Resources and Conservation. This 

department would determine which streams we could use and under what 

conditions. It should be recognized that organized recreational groups 

are probably the best allies the landowners have on environmental issues. 

We care equally as much about stream habitat and preserving the scenic 

value as they do. 

H.B. 275 subjects the recreationists to bureaucratic judgements totally 

beyond our control. We cannot condone the creation of this bure:lUcracy 

or accept the unfair restrictions it .puts on the recreating public. 

We SUPPORT H.B. 265. (In its present Form) 

This bill is the result of a sincere and intense effort between an 

alliance of agricultural groups and a coalition of recreational 

groups brought together through the perserverance of Bill Asher. 

We commend the efforts of Ron Waterman and Mary Wright who, in 

consultation with these groups have drafted this bill; a true 

compromise which protects the rights of each. 

Some groups or individuals may attempt to ammend this bill by 

introducing further restrictions on Stream use. To do so would 

certainly jeopardize passage of H.B. 265. We must not loose sight 

of the fact that to reach this compromise, the recreationists have 

already made concessions from the Supreme Court ruling. 

In summary, we strongly OPPOSE H.B. 16 and H.B. 275. 

We SUPPORT H.B. 265 in its PRESENT FORM. 

Your consideration of our views will be greatly appreciated. 

, . 

~w.~{£)~ 
James W. McDermand 
Medicine River Canoe Club 
3805 4 Ave. South 
Great Falls, MT 59405 
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MR. CHAIRMAN AND MEMBERS OF THE COI'1'>1ITIEE. FOR THE RECORD I AM DON r1c IV>.MEY, 

A SHEEP AND CATILE RANCHER ON THE SMITH RIVER SOUTH OF GREAT FALLS. I AM PRESIDENT 

OF THE MONTANA WOOL GROWERS ASSOCIATION. OUR RANCH HAS TEN MILES OF A HISTORIC 

RECREATIONAL WATERWAY FLOtJING THROUGH THE PROPERTY UPON WHICH I AND MY FflMILY MAKE 

OUR LIVING. THE SMITH RIVER HAS FOR YEARS PROVIDED COUNTLESS FLOATERS AND FISHER-

MEN A WATERWAY FOR SPORT. I AM VERY FAMILIAR--DUE TO THE TEN MILES OF STREAM--

WITH THE RECREATIONAL USE OF THE SI'1ITH. I CAN TRUTHFULLY SAY THAT BY AND LARGE 

WE HAVE HAD FEW PROBLEMS WITH THE FLOATERS OR FISHERMEN. A LARGE FACTOR ON THE 

SMITH, HOWEVER, IS THAT FISH, WILDLIFE AND PARKS RECOGNIZES THE LARGE USE BY 

THE PUBLIC AND DURING THE MONTHS THE SMITH CAN BE FLOATED ASSIGNS A FULL TIME 

"RIVER WARDEN" TO POLICE THE AREA. IN MY OPENING, I ALSO WANT TO STATE CLEARLY 

THAT THE Mc 1(AJ\1EY RANCH HAS ALWAYS BEEN AVAILABLE TO THE HUNTING AND FISHING 

PUBLIC AS LONG AS PERMISSION FOR THOSE ACTIVITIES WAS FIRST OBTAINED. HE HAVE 

HAD TO TURN DOWN SOME HUNTING REQUESTS WHEN THE PRESSURE IS TOO MUCH. I THINI< 

THAT IS ONLY REASONABLE IN THE INTEREST OF NOT ONLY SAFETY FOR THE HUNTERS BUT 

FOR THE RESOURCE THE SPORTSMAN IS ATIEMPTI NG TO HARVEST. 

OUR ASSOCIATION MEMBERSHIP IS GREATLY CONCERr~ED ABOUT THE TWO SUPREME COURT RULINGS 

ON STREAM ACCESS THAT BROUGHT US TO THE THREE BILLS WE ARE HEARING TONIGI-IT. SERIOUS 

QUESTION IS RAISED OVER THE RIGHTS OF A PROPERTY OtJNER AS A RESULT OF THOSE RULINGS. I 
AT OUR ANNUAL MEETING THERE WAS NOT THE FINAL LANGUAGE FOR ANY BILLS ON STREAM ACCESS. 

THUS, I CAN NOT TESTIFY THAT EVERY MEMBER OF THE ASSOCIATION HAS SEEN THE PROPOSED I 
BILLS. OuR BOARD OF DIRECTORS \'lHICH ARE ELECTED BY THE MEMBERSHIP HAVE ALL BEEN 

GIVEN COPIES FOR COMMENT, I APPEAR THIS EVENING TO TESTIFY IN FAVOR OF HOUSE BILL I 
265, THE BILL PRESENTED BY REPRESE~rrATIVE REAM AND REPRESENTATIVE MAR~AND COMMONLY 

REFERRED TO AS THE "AGRICULTURAL AL.LIANCE-SPORTSMEN BILL". NUMEROUS t~EETINGS HAVE 

i~·· '(>: 

BEEN HELD ON THE BILL AND lA/HAT YOU HAVE BEFORE YOU IS THE RESULT OF GIVE AND TAKE 

ON BOTH SIDES. 

WE BELIEVE THAT A BILL MUST COME OL~ OF THIS SESSION ADDRESSING: 1) A DEFINITION OF I 
HIGH WATER MARK. 2)ADDRESSING LIABILITY OF THE LANDOtJNER. 3) THE QUESTION OF BEING 

ABLE TO FENCE?TREAMS IN ORDER TO CONTROL LIVESTOCK AND THEN SUBSEQUENTLY THE ISSUE 

OF PUBLIC PORTAGE 4) A BILL TO PROTECT AGAINST PRESCRIPTIVE EASEMENT RIGHTS! 

HE 265 ADDRESSES THOSE AND OTHER ISSUES REGARDING STREAM ACCESS. WE BELIEVE THIS 

IS THE BILL AGREED TO BY NEARLY ALL OF THE AGRICULTURAL ORGANIZATIONS AND BY SEVERAL 

SPORTSMEN ASSOCIATIONS. I URGE YOUiR APPROVAL. ~ 
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Richard C. Parks. President 
FISHING and FLOATING OUTFITTERS 
ASSOCIATION of MONTANA 

Mr. Chairman, members of the Committee, I appreciate the chance to 
appear on behalf of' the Fishing and Floating Outfitters of Montana. 
My name is Richard Parks, owner of Parks' Fly Shop in Gardiner and 
president of FFOAM. 

Ever since this issue came up several years ago there has been a 
lot o~ paranoia exhibited by recreationists and property owners ~ike. 
None of that was abated by the Supreme Court decision in the Dearborn 
and Beaverhead cases which ruled in the broadest possible terms in 
favor of the recreational users. I believe that those decisions were 
correct but they left behind a legacy of loose ends and undefined terms 
that people of ill-will could use to trample another's rights - nor 
would that have all been one sided. The actual problems that arose 
last summer clearly indicate that those who were looking for trouble 
could find it but that by and large the vast 1M,j0rity of people _ 
sportsmenl.and. landovners alike - are reasor..able people, 

We support the comprc:m1se bill HB-265 in prefrence to HB-16 and 
HB-275 because we believe that it does the best job of tying up those 
loose ends. Property owners are justifiably concerned that high water 
could mean nood vater, that ditches would become highways and that 
recreational use would become a means of establishing a prescriptive 
easement across their land to access the water. Recreaticnists are 
concerned that fencing proviSions could be used to harass the vater 
user and more particularly that some property owners either do not 
understand the basis of the cou.--t decision or do not accept the ruling 
as what it is - the law of Montana. 

HB-16 fails because it makes a clear effort to limit the effect of 
the court decision to such a narrow list of \."B.ters that the Court would 
be obliged to strike it down. It does not in my view address adequately 
the legitL~ate concerns of either land owners or recreationists. HB-275 
fails for the same basic reason. Its m~10r differences from HB-265 are 
in its effort to create a class of vater which the Supreme Court has 
already ruled can't exist. Its alleged concern for the potential 
damage of aquatic eco-systems by recreational users is clearly a case 
of setting the fox to guard the hen-house. Worst of all it leaves in 
its wake a train of fUrther undefined terms differentiatin~ between 
class II and class III vaters that will create endless additional 
trouble both in and out of court. 

----N-o-R-T-H---E-r-~T-R-A-N-C-E---T-O---Y--E-L-L-O-W-S-T-O-N-E---N-A-T--lo--~!r1~ARK I 



The advantages of lm-265 are many. It is necessary to define the 
terms used in the court decisions Ie that all parties can know what 
their rights and responsibilities are. This bill is the product of 
extensive discussion with a cross-section of interests and we believe 
it does that. The de1'inition of "barrier" is so straight forward that 
virtually everyone has been abl,e to agree on that. The definition of 
what is "recreational use" is m'Llch less clear. Left untouched the 
court decision couJ.dbe ren in such a way as to assert that if my feet 
vere wet I could do anything. 'lie do not believe that that is what the 
Court really meant and as a consequence differentiate two classes of 
water. In the smaller waters the definition of recreational use is 
restricted to water based activity - which after all 1s what started 
the i~sue in the first place. lllot1ce that this is not the same as 
denying recreational use howevelt" defined as HB-16 would 00"'- or 
requiring permission which implya the right to deny as HB-275 would 
do. It does eliminate the objel~tionable uses that concern people -
part icularly the use of a streull bed as a highwaY'. 

Another major area of legitill1ate concern was the definition of 
"high water" which the court did not spell out. Reasonable people 
have been able to agree that WNlt the, court probabl;r meant, being 
reasonallle people, was the "ordj~nary hi'Sh water mark". This term 
has a considerable history to S\IPport its continued use. By not 
addressing the question in the decision the court opened up irrigation 
ditches and other diversionary \~rks to discussion. The basis for 
the court ruling is the Constitt~iona1 provision that the waters of 
the state are 'Public waters. An argument could be drawn that therefore 
so are ditches. We do not subscribe to that view because the diversions 
are carried out by license of the state to convert the water to n private 
but benificie1 use and once legally diverted the water has lost its 
public character. HB-265 clearly states this principle. 

When the Supreme Court declared that recreational users had the 
right to portage around barriers some people apparently believed 
that water craft operators were simply waitine for such a license 
to invade stream-side property. No one who has actually bad to make 
such a portage believed that. lly definir.g portage rou(s and the means 
to establish them HB-265 shOuld remove the fear from the lando~er 
and the temptation from irresponsible members of the public. Property 
owners are lep:itimately concerned that the court decision might open 
them to liabIlity to recreational users of the water running througn 
their property. Again HB-265 cl1early removes their responsibility 
to the extent 'that it can be rer.c)ved. Finally property owners were 
legiti!!:ately concerned that reereational use of waterways would be 
used to expand via prescriptive easement public access to their lands. 
for other purposes. Again RB-26~5 lays that issue to rest. 

In conclusicn we ask the Committee to recognize that much of the 
recreational public are also land owners and would not support a 
proposal that we believed was inj:.mical to our rights as land ownel"s. 
The FISHING and FLOATING OUTFITTERS ASSOCIATION of MONTANA believes 
that !-:13-265 correctly addresses 1~he issues left unresolved by the 
Supre!le Court dec i sions and suppc.rt sits passage intact. 

Thank you. 
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TESTIMONY BY: Gene Chapel, Montana Farm Bureau Fed. 

DATE 1/22/85 

SUPPORT OPPOSE ------- -------

~lr. Cha i rman and members of the commi ttee: 

For the record my name is Gene Chapel and I o\'m and operate a cattle ranch in 

Fergus County. I am president of the Montana Farm Bureau, which has a membership of 

approximately 4000 families. Our membership is broad-based, both from the standpoint 

of being statewide and also representing every commodity or endeavor that attempts to 

generate a living from working the land. 

Water and its use along with the management of crops and livestock as it pertains 

to our streams and rivers in t'10ntana are the very life blood of agriculture. Our delegates 

have outlined a set of policies pertaining to stream bed access that they feel are 

essential if they are to continue to manage their properties in a manner that is good 

for their families and the public. 

Farm Bureau members ( and god bless their wisdom) are not so naive as to hide 

their heads in the sand and not recognize and address the fact that the two Supreme 

Court cases did in fact, take away some very basic and assumed property rights, and 

that we will have to live within the parameters set up by these decisions. You 

all realize this was done under the Public Trust Doctrine that someday this legislature 

will have to address before all property rights are undermined. 

Okay, we have the court cases and we can't go back and chanqe them, so now it 

is up to the legisJature to define those areas that are oren to conflict or interpreta-

tion, so the recreating public can use the streams ~n(j we in a~riculture can manage 

---==::::::::::::C= FARM£R5 AND RANCH£R5 UNlnD ===---
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our lands and do what we know best wit!l as little interference as possible . 

. Farm Gurcau is convinccd that the areas that need definition and direction are: 

1. Define a high 'dater r:lark. 

2. Give landowners the right to erect barriers such as fences, water diversion~ 
bridges, etc, and hclp us come up with a management tool to allow water I 
users~portage around them. 

3, Protect landowners from unfair liabilities. 

4. Protect and allow Diverted waters. 

5. Prevent prescriptive easement, obtained thru recreational use. 

[3elieve me, distinquished members of the House, Farm [3ureau has Ylorked long and 

hard on this issue. We were involved in the court cases, worked with the last 

legislature, met with virtually every agriculture group, met with many recreation 

qroups and many individJals. 

In comparing our policy, listening to our delegates at our Annual Convention, 

and talkinrJ to dttorneys, farm Cureau feels that House Bill 265 is the most viable 

and workable bill that you have before you. 

You must realize that Fan:l Cureau \JOuld like to have more for agriculture, but 

in reality, house bill 265 addresses most concerns and the recreation people feel 

th~t they can live with it. We realize that this is a tough decision, but please 

don't leave US hanClinCl out there with nothing beco.use agriculture, \"Jith all of its 

problems, cannot afford the costs or loss of important management tools if \·,e are to 

cant i flue to forrn the tax base and econol11y for r'iontana tha t everybody has enjoyed up 

t a nOVI. 

As have said before, if you see a storm coming, don't turn tail and run, because 

more than likely you will get wet anyhow -- instead slicker up and get the job done. 

We in Farm Bureau ask your support in getting House Bill 265 enacted. 

Thank You, 

. : _'_._-. ". L ~: 

Gene Chapel, 
President, Montana Farm 
Bureau Federation 
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JOHN E. THORSON 
643 DEARBORN 

HELENA, MONTANA 59601 
(406) 449-6498 

Janu3ry 22, 1985 

EXHIBIT M-l 
Water Access Bills 
1/22/85 

I have been asked to testify on my personal legal opinion of the 
several bills pending before the 49th Legislature on the issue of the 
public's rights to recreational use of the waters of the state. These bills 
include HB 16, introduced upon the request of ,Joint Interim Committee No. 
2; HB 265 (F:eam and Marks); and HB 275 (Cobb). 

"I\'h11e I am not a member of the Montana bar, I feel I have the 
necessary Qual1tifications to offer an formed judgment on the legal met-its 
of these bills. I am a member of the New Me)<ico, California, and U.S. 
Supreme Court bars. For the last three years, I was Director of the 
Conference of Western Attorneys General and editor of that organization's 
legal Journal, \hlestern Natural Resource Litigation Digest. Western water 
rights, including public t-ights in those waters, was the most important 
interest of that 14-state organization. Finally, I have studied Montana's 
law on this subject in preparation for papers delivered on the topic to the 
Select Committee on Water ~1ar~(etinQ and to Joint Interim Committee No. 
2 last July. 

I thank you for the opportunity to speak on some of the issues raised 
in these pending bills. In these remarks, I first describe an analogy that 
may help understand the concept and workings of public rights in water. 
Second, I address a general concern that I have about HB 265 and HB 275. 
Third, I specifical1u identif!-l some of the problems or attributes of each 

~ '-
of the bi 11 s. 

I. An Analogy 

A useful analogy is to compare public and private rights around a 
'flaterway to .~;imilar rights and responsibilities involving an urban street 
and side'NaH:. After all, the streams and rivers of our country were the 
0r1g1na1 streets and highways for all types of commerCial and social 
actiVity. Understood in this fashion, ttlese public rights in waters may not 
seem to tIe such a radi cal noti on. 
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In this analogy, the street suibstitutes for the waters of the stream or 
river; and the sidewalks on both sides represent the banks up to the high 
water rnark. The property beyond the si de\·va 1 k is pri vate 1 y owned; and, 
\lv'hi Ie the property underl yi ng the' road or si dewa I k may €II so be pri vate I y 
o'vvned .. the pri vate ownersrli pis sUbject to a perpetual easement for pub Ii c 
transit. At certain locations along the road\,vay, there is no sidewalk. At 
other locations., vehicles in driveways block the sidewalks. 

In this street analogy, certain commonly accepted rights, 
responsibilities., and behaviors alltornatically follow. The street is used 
for 8 range of social activities from commercial trucking to recreational 
motoring. t'lotorists commonly park their vehicle at the curb -- even 
overnight. 

The sidewalk is used by pedestrians for a similar range of 
comrnerci al and soci al purposes. The ad j oi ni ng property owner owes a 
duty of care to the pedestri ans l1e knows wi 11 be there: he can't break 
glass on the sidewalk in an effort to injure those who pass. Neither can he 
f ai 1 to remove broken gl ass that hi~ knows is 1 i ke 1 y to cause harm. 

Li kevii se, the pedestri an owes certai n duties to the ad j oi ni ng 
landowners. He may go onto their property when specifically or implicitly 
invHed, but he is guilty of trespass when he is not invited and knows the 
property is private property and not a park. Vet, the pedestrian commonly 
crosses on to private land or into the street when the sidewalk ends or to 
avoid those cars parked in drivew8lYs; and the landowner is rarely heard to 
complain. 

The 1 oca 1 government. has certai n authority in thi s analogy. I t can 
condition the use of a popular street (for instances, limitatjons on load 
weight) and side'vvalk but would be rlard pressed to permanently close 
either-. [I n our stream access CaSE!S, the Court has Ell so conditioned use by 
a11o\,ving recreational, not commerCial, use of the surface water of the 
state.] The local authori ties can, however, proscribe the 1 itlering of the 
street and the establishment of a permanent residence on the sidewalk. 

Of course, there are limitations to any analogy -- including this one. 
For one, monitoring the safety of :;everal miles of stream frontage is very 
different from monitoring the sidewalk outside the store. For another, 
campi ng on the ri ver bank is an integral part of the normal f1 oat tri p whil e 
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camping on an urban sidewalk would not be allo~ved. Most importantly, 
however, this analogy from one area of our life does suggest the commonly 
accepted rules by which public and private rights are balanced. 

II. General Concern 

I appreciate the fact that each of the bills attempts to reach the 
diHicult balance between public rights in water and private rights in the 
appurtenant land. In particular, I commend the efforts of the sponsors of 
HB 265 to reach a workable accord between agricultural and recreational 
users. I think such negotiations between the parties most knowledgeable 
and affected are more likely to result in a harmonious solution than what 
can be accomplished by a court attempting to invoke general principles on 
the basi s of the "co 1 d" record of a case. 

Vet, to the extent each of these bills attempts to classify the waters 
of the state for different recreational usage (e.g~,_C1ass I, II and III) on the 
basis of title or ownerstlip of Hie underlying lands, I think there is a real 
danger of walking where the f10ntana Supreme Court has already tread. For 
e~.:arnple, while HB 265 may be the best political solUtion, it may not be 
the best legal solution. There are many good reasons why this legislature 
might wish to choose a practical compromise that has been artfully 
fashioned. My job is only to make you aware of its legal uncertainties. 

The Court in t10ntana Coal it ion for Stream Access v, Hil dreth sai d "the 
Question of title to the underlying streambed is immaterial in determining 
navi gabil i ty for recreati ona 1 use . . . ."(No. 83-174, p. 6). The Court 
indicated in the Curran decision that this holding is based on both the 
t'lontana constitution and the public trust doctrine (No. 83~ 164,. p, 14). 
Unless the Court changes its mind (which is not impossible given new 
membership), such a holding does not allow the Legislature much room to 
act. The supporters of HB 265 and 275 may argue that title is not being 
used in their bills to determine recreational usage but only to describe 
physical differences betvveen streams. If that is the argument, I think it 
approaches splitting hairs. 

V\llth reference to HB 265, which is the bill of the three I prefer, I 
trlink trle essential diHerence between class I and class II waters is 



T ~stimony on HB 16 I HB 265. and HB 215. p. 4 Janua,.y 22 1 . 1985 

minor. I would recommend providing only one class of 'vvaters and include 
overnight camping (which I believe to be integrally related to water-based 
recreation) below the high 'vvElter mark as a permissible recreaiiGi:!:!l use 
on any of the waters of the state. I would prohibit big game hunting, 
upland bird hunting, the operation of vehicles not designed for water, 
permanent structures, or other activities unrelated to the water. After 
all, we don't approve of thro\>ving rocks from the street into private yards; 
nor do we allow the building of e flower stand in the middle of e street or 
the operation of a tractor on a sidewalk. 

Comments on HB 16: 

Section 1: 

(1) The definition of "barrier" is too narrow in that it does not 
include a natural or artificial obstruction located on the banks of a stream 
belo'w the high V'later mark. Section 3( 1) of this bill allows public use of 
this zone when streams are navigable for purposes of state title; thus, 
the public's portage rights should 13xtend to barriers on the bank. 

(2) The reference to "lack of terrestrial vegetation" is too narrow. 
The "diminished" standard in HB 265 is a more realistic test. 

Section 2: 

(1) This is a correct statement of t"lontana law as interpreted by the 
~lontana Supreme Court in fvlontana CoaliUon for Stream Access v. Curran. 
The Court indicated that this principle is founded in both the state's 
constitution and the public trust doctrine. 

(2) While the issue of public access to waters diverted away from a 
natural V-later way for beneficial use has not been addressed by the Court, 
this subsection seems Quite reasonable. Montana's constitution indicates 
that, while the waters are the property of the state, they are "subject to 
approprietion for beneficial use." The public trust doctrine, which seeks 
to protect longstanding pubHe uses and to preserve natural values, is not 
jeopardized by legal appropriation and diversion through an artificial 
waterway. 

Section 3: 
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In Curran, the Court is clear that the pub 1 i c's ri ght of access extends 
to the high water mark. The Court is not clear as to its legal basis for 
this holding. The holding is probably a more specific application of 
constitutional and public trust principles. If so, the Legislature would be 
unab 1 e to I i mit the ri ght in the case of streams not navi gab 1 e under the 
federal test. 

Section 4: 

Thi sis generall y a correct statement of the law as set forth in 
Curran. 

Section 5: 

(1) In "fine-tuning" the public's rights in water .. the Legislature 
probably does have the authority to establish rules of liability. As the 
secti on now reads, it seems to 11 mit Ii abil ity on I y as agai nst persons in 
possession of land. The Legislature may wish to extend this limitation to 
actions against the property owner. 

Sect ion 6: 

(2) Prohi bit i ng the estab Ii shment of prescri pti ve easements "through 
the use of I and . . . for recreational purposes" woul d e~<tend to many 
situations other than those encountered around waterways. The 
ramifications of such a broad prohibition have not been studied by the 
Cornmi t tee. 

Comments on HB 265: 

Sect ion 1: 

(1) I feel the intent of the Court 'vvas to allow portage rights around 
barriers, either natural or artifiCial, 'Nhich are located anywhere between 
the high water rnarks. This definition seems to exclude artificial barriers 
not actually in the water but on the banks within the high water marks. 

(2), (3), and (7) See comments under "General Concern," sUQra. 
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Section 2: 

(1) and (2) See comments under "General Concern," sUQra. 

(3)(a) I agree that stock ponds were probabl y not contemplated by the 
Court's decisions. There may be, however, some sizeable, publically owned 
impoundments within the state which, though fed intermittently, should be 
available for public recreational use. 

(3)(b) I believe this to be a proper restriction on public access [see 
comments on HB 16, Section 2(2), sURraL 

(4) This is a correct statement of the law (subject) of course} to the 
publi c's portage ri ghts). 

Section 3: 

(1) I believe this to be a correct statement of the law. 

(2) line 24 & 25: I believe the approved barrier also should not 
interfere 'with the public's right of the stream bank up to the high water 
mark. 

(3) Generally, I feel U-Iat the formal establishment of a portage route 
is an innovative way to meet le!~itimate lando'wners' concerns_ Several 
concerns) ho\oVever: 

(c) Do you really want to haul all the supervisors out to the 
stream to determine portage routE!s? Isn't this more appropriately handled 
by a departmental representative? 

(e) '~vhat will be the cost to the department? 

(h) ~erhaps there should be a proviSion for the arbitration award 
t.o be incorporated into a jUdgment of the district court. Such a jUdgment 
w'ould aid in enforceability. 

Section 4: 

(1) As previously mentioned, the Legislature may w'ish to specifically 
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provi de that property owners share in the 1 i mited 1 i abi 1 ity. 

(2) A "willful or wanton mi sconduct" standard may be too restri ct i ve. 
I would suggest adding "gross negligence." 

(3) The limited protection against liability should also extend to 
members of the arbitration panel. 

Section 5: 

(2) Thi s subsection is unnecesary as the Court has essent i all y 
created a pub 1 i c easement through its deci si ons. I suspect the language is 
included to provide for the possibility the Court might change its mind. 

Comments on HB 275: 

Section 2: 

(1) Same comments about defi ni ti on of "barri er" as expressed 
concerning HB 265 [Section 1( 1), sUQraJ. 

(2), (3), and (4) See comments under "General Concern," sUQra. 

(8) See comments under "General Concern," sUQre. 

Section 3: 

(1 ) .. (2) .. and (3) See comments under "General Concern .... sUQra. 

(4) This is a confusing sentence. Perhaps break into a series: "The 
right of the public ... does not include the right to make recreational use 
of (a) waters ina stock pond; (b) waters in an impoundment fed by an 
intermittently flowing natural \-vatercourse.; or (c) waters diverted away 
from a natural ,·vater body for beneficial use .... " 
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Section 4: 

Whn e setting forth the issues and criteri 8 to be met by the 
department in developing rules, the section is extremely vague 8S to how 
and vvhen the procedure is to be invoked. 

Section 6: 

(2) Again, I suggest including 8 "gross negligence" standard. 

Section 7: 

(2) Again .. the Court has essentially created a public easement in 
water. This provision seems irrelevant. 
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TO: The Honorable Tom Hannah, Chairman, House Judiciary Committee 

TESTIMONY ON HOUSE BILL 265 ON STREAM ACCESS BY THE MONTANA ASSOCIATION 
OF CONSERVATION DISTRICTS 

The Montana Association of Conservation Districts takes no stand 
relative to the sUbstantive portions of the stream access bill. 
However, there are two areas of concern we wish to express tonight. 

1. Page 6, lines 3 through 7 describes the establishment of portage 
route over a barrier. {ve recognize that relative to the potential 
damage to landowners land, the supervisors have expertise to recog­
nize possible damage to land and stream banks as a result of portage. 

Our concern is whether the supervisors can determine whether the 
landowners rights will be violated. This responsibility is outside 
the normal mission of Conservation Districts. 

The Association his concerns about obligating the supervisors be­
cause the supervisors are unpaid volunteers. There is a fear of 
overloading the districts. 

2. Page 8, lines 14 through 19. We would suggest an amendment that 
would strike on line 16, after the word "person" all of line 16 and 
17 to the word "except." 

This would assure that the supervisors would not be liable to any 
person whether they be recreationists or landowners. 

Thank you for the opportunity to express our views. 

Dave Donaldson, Executive Vice President 
Montana Assn. of Conservation Districts 
7 Edwards Street 
Helena, Montana 
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At the time this testimony vIas prepared it was unclear 
whether Rep. Ellison's bill would be before the Legislature, or 
whether I would be testifying in favor of the Interim Committee's 
bill, House Bill 16~ 

t-1y testimony can be summarized as fol10Y1S: 

ORDINARY HIGH-WATER MARK: 

The definition of "ordinary high-water mark" that I favor is 
contained in Rep~ Ellison's bill: 

"'Ordinary high-water mark' is the line which water has 
impressed on soil by covering it for sufficient periods of 
time to deprive the soil of its vegetation and to destroy 
its value for agricultural purposes. Flood plains or flood 
channels shall not be considered to lie between the ordinary 
high-water mark, for recreational purposes, except when they 
carry sufficient water to support fishing or floating." 

The first sentence of the above definition is from the Soil 
Conservation Districts' definition used for a number of years to 
administer the Streambed Preservation Act, apparently without 
objection. Rep. Ellison has added to this definition a sentence 
excluding the flood plain and flood channels. 

House Bill 265 uses the term "diminished" terrestrial vegeta­
tion. During spring flood stages or winter ice and snow jams, 
streams can cause "diminished" vegetation outside of the ordinary 
high-water mark. It is submitted that this Legislature should 
not expand the concept of the ordinary high-water mark. 

The exclusion of dry flood channels and the flood plain is 
important, expecially under House Bill 265. Under House Bill 265, 
on "Clas s 1" waters, the area, between the ordinary high-water 
marks T'!ay be used by the public to camp overnight, hunt, use 
firearms, operate motorized vehicles or create permanent or 
semi-permanent objects (like duck blinds, camps or docks). 

Under House Bill 265, it is my opinion, that the right to 
conduct these activities arises by impl ication because these 
activities are not permitted in Class 2, and hence by implication 
are permitted in Class 1 waters. 
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Under House Bill 265, because of the broad definition of 
Class 1 waters, almost any stream in the state usable by a com­
mercial guide would be Class 1 waters. 

RECREATIONAL USE DEFINITION: 

House Bill 16 does not define what activies constitute 
"recreational use". 

Rep. Ellison's bill does define recreational use of surface 
waters to include: 

fishing; 
swimming; 
floating; 
boating in motorized craft; 
boating in a cL"aft propelled by oar or paddle; and 
coincidental picnicing, 

all within the ordinary high-water mark. 

Rep. Ellison's bill also provides that, for waters that have 
not satisfied the federal navigation test for streambed ownership, 
recreational use of surface water does not include: 

overnight camping; 
operation of all-terrain vehicles or other motorized 
vehicles; 
hunting; and 
activities not primarily related to water related 
expeditions~ 

Rep. Ellison's bill also might imply, by implication, that 
the above items, because they are enumerated, are allowed on all 
streams that do satisfy the federal navigation test for streambed 
ownership. 

House Bill 265 allows, by implication, the following activities, 
by the public, on Class 1 waters between the ordinary high-water 
marks: 

overnight camping; 
big game hunting; 
upland game bird hunting; 
operation of all-terrain vehicles or other motorized 
vehicles not primarily designed for operation upon the 
water; 
placement or creation of permanent or semi-permanent 
objects such as duck blinds or a boat moorage. 

Under House Bill 265, because of the broad definition of 
Class 1 waters, almost all waters usable by a commercial guide 
could be used for the activities outlined above. 
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For example, there are springs and sloughs that flow into 
major rivers. Many such springs and sloughs are excellent duck 
hunting areas. Could a commercial guide build a duck blind on 
such a slough or spring, without permission from the landowner or 
without regard for the land ownership? 

Does the use by a commercial guide, of this spring or slough, 
convert the property into Class 1 'under House Bill 265? 

I question whether any legislation should allow overnight 
-camping or structures on stI"eam and river banks without the 
permission of the landowner. What impact would stream bank 
camping have on landowners, fire danger, and sanitary conditions? 

PORTAGE: 

I'am pleased that House Bill 16 has only codified the Supreme 
Court's portage language. 

I am impressed by the arguments that portage should be left 
out of all legislation~ 

I am further concerned that any portage allowed above the 
ordinary high-water mark is a "taking" of private property without 
due process, and may subject the State of Montana to inverse 
condemnation actions. 

BARRIER: 

If this Legislature does not codify the issue of portage, 
the definition of barrier can be omitted. 

QUESTIONS: 

Is a waterfall a barrier? 

Are long stretches of rapids a barrier? 

Can the public portage several miles by vehicle? 

Is a strong current, in a stream, a barrier which prohibits 
upstream portage? 

There are numerous other and similar questions that we can 
all think of when addressing the issue of barriers. 

RESTRICTIONS ON RECREATIONAL USE OF HATERS: 

House Bill 16 and Rep~ Ellison's bill preserve, to some 
---'-~~---.:.:=- -- ----...::.---=--:--"7"7--:-;----;::-

degree, the Supreme Court's limitation of recreational use to 
"waters capable of recreational use". Are there some waters not 
"capable of recreational use"? 
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House Bill 16 and Rep. Ellison's bill provide that the 
public may not make use of surface waters which are diverted away 
from a natural water body for beneficial use pursuant to Title 85, 
Chapter 2, parts 2 or 3_ 

Everyone seems agreed on this issue_ 

TECHNICAL POINT: 

The references to Title 85 should be re-checked to be sure 
they refer to the proper sections of the existing water law 
codes_ 

A_ Waters that satisfy the federal test of navigability for 
purposes of state ownership_ 

House Bill 16 and Rep_ Ellison's bill allow the public to 
use the land betw"een the ordinary high-water marks on these 
larger streams~ 

B_ Other waters: 

House Bill 16 allows the public's use of the land between 
the ordinary high-water marks on these "other waters" as follows: 

[When] such use is unavoidable and incidental to the use of 
the waters [recreational use]; or 

[When] the owner of the land or his authorized agent grants 
permission to use the land~ 

Use of the land between the high-water marks is limited to 
use which is unavoidable and incidental to the use of the waters 
permitted under [Section 2] only when the use is temporarily 
necessary for purposes of safety, health, or by-passing barriers_ 

Rep~ Ellison's bill follows House Bill 16, except, on "other 
waters"_ Rep_ Ellison's bill allows use of land between the 
high-water marks when: "such use of the land is unavoidable and 
incidental to the right of the public to make recreational use of 
the surface water only when use is temporarily necessary for 
accomplishing the recreational use of the surface waters _ " 

C_ House Bill 265: House Bill 265, in my opinion, consti­
tutes a "taking" of private property rights under the Uni ted 
states and Montana Constitutions_ 

MONTANA HAS ALWAYS RECOGNIZED PRIVATE OvlNERSHIP TO THE 
LOW-WATER MARK ON NAVIGABLE STREAMS AND TO THE CENTER OF THE 
STREAM ON ALL OTHER STREAMS. THE OWNERSHIP ON NAVIGABLE STREAMS 
TO THE LOW-WATER MARK HAS ALWAYS BEEN SUBJECT TO SOME KIND OF A 
NAVIGATION EASEMENT. ANY EXPANSION OF THIS EASEMENT MAY BE A 
"TAKING" OF PRIVATE PROPERTY RIGHTS WITHOUT JUST COMPENSATION AND 
DUE PROCESS. 
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LAND-OWNER LIABILITY: 

House Bill 16 and Rep~ Ellison's bill and the "other bills" 
before the House attempt to solve the problem created by the 
Montana Supreme Court cases regarding landowner liability to the 
public_ I am not an expert on the issue, however, I would hate 
to think that dangerous rocks on the bank, a steep bank, livestock 
or a hanging branch would constitute- a "will ful" hazard that 
would cause the landowner to become liable if a member of the 
public were injured_ 

PRESCRIPTIVE EASEMENT: 

A~ House Billi6 and Rep~Ellison's bill contain basically 
the same provisions_ Both of these bills provide that a prescrip­
tive easement cannot be acquired by the recreational use of land 
or water_ 

This is very important~ It is important to preserve the 
remaining good relations between landowners and the public_ The 
landowner would hate to think that by acquiescing to people 
crossing private property to reach a stream or to hunt creates a 
prescriptive easement in the public_ 

B_ House Bill 265 deletes "land" and only provides limited 
protection against the establishment of prescriptive easements_ 
House Bill 265 provides that a prescriptive easement cannot be 
acquired through recreational use of surface waters, including 
the streambeds underlying them and the banks up to the ordinary 
high-water mark or of portage routes_ HOUSE BILL 265 DOES NOT 
EXEMPT THE RECREATIONISTS USE OF LAND GETTING TO THE WATER OR 
HUNTING. Does the landowner have to lock up his land to prevent 
the public from acquiring an easement? 

STATE MANAGEMENT: 

Rep _ Ellison's bill is the only bill that affirmatively 
attempts to put some duty on the state to step in and protect a 
resource if the public is damaging the resource_ 

In my opinion, the State of Montana should limit the exercise 
of the "public trust" doctrine until its impact or potential 
impact on our waters can be studied and necessary regulations 
and/or laws enacted to protect the resources_ The State of 
Montana has the power and the obligation to protect these resources 
from "over-use" by the public_ The state could, in my opinion, 
restrict overnight camping and placement of structures on the 
streambank, for example, in the name of public health and safety_ 

What about protecting the wild trout and critical wildlife 
areas? What about protecting the rancher during calving and at 
other times? What about protecting the residential owner from 
hunting in the "front yard" next to a creek? Et cetera_ 
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CONCLUSION: 

The "floating and fishing" aspect of the public trust doctrine 
can be understood by most people of this state_ When boating, 
you may have to stop along the bank for various reasons~ While 
fishing, the fisherman goes onto the bank and occasionally around 
a log or rock_ 

To construe the Montana Supreme Court cases to include all 
of these other things suggested by House Bill 265 is not proper_ 
Nor is it proper for this Legislature to codify and expand the 
Montana Supreme Court decisions_ Your final decision will have 
great impact on property rights and values; and upon the relations 
between landowners and recreationists~ 

If some of the existing property rights have been taken 
improperly, which remains to be seen, codification of this taking 
in legislation is only exonerating the thief_ Some degree of 
trust should be placed on the courts to clarify their own rulings 
as they apply to the various cases that may come before them_ 

tfully submitted, 
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As a Landowner, Outfitter, sportsman and recreationist (most of us qualify) I sincerely 

appreciate efforts of the Legislature to negotiate and establish reasonable controls 
that protect property rights and clarify decisions that could detrimentally effect 
every rancher, farmer, urban lot and cabin site owner and future ~ of Montana 
land, as a result of the 1984 Supreme Court decision. Do not make the mistake of 
believing you are not effected. Vie may well find ourselves all in the same boat. 

Where will we be without reasonable controls? How much future litigation do we face? 
How mush will all land values, stream side, urban lots or ranches depreciate? Will 

land ownership become a detriment? Unquestionably in my opinion water is a public 
assett, however, so are all forms of wildlife, snow, rain and the air we breathe that 

exists in our homes. Is there a difference? 

Landowners and sportsmen know the problems and potential problems from experience, to 
potential and future landowners, to the youth of Montana who will some day own your own 
lot, acre or ~ract, do you want a reasonable right to control, to invite guests to enter 

or do you want the public to have free use of your property? What incentive will there 
be to obtain property for agricultural or other purposes that you have little right to 

control? How much would your urban lot, your lawn or your home be worth if yo~ lost 
the right to control? What if you couldn't even lock your door? Every man, woman and 
youth who~~ or hope to own urban or rural property desperately need the protection of 

reasonable controls. 

I do believe there is room for compromise and negotiation of Boaters-Landowners 
agreements similar to those in effect on the Blackfoot, Smith and other streams. That 
permit qualified boating, boating gates, etc. however many small creeks are 80 to 90 
per cent obstructed by brush and 10 to 20 per cent accessable. To allow ingress to 
these creeks is to allow 80 to gO per cent use of Landowner's private property. 

For over 100 years Landowners have made agriculture number one in Montana, the protect­
ion of property rights have been a significant factor. To reverse this course could 
well result in a dangerous trend. If we leave the door open where will it stop and will 

it stop? 

A look at history will show that the oldest and strongest systems of Government are 
those that protectthe rights of the people, not dilute them. We have seen other 
countries confiscate private property and turn it into public con~unes. 

If the same concept used as a basis for the 1984 Supreme Court Stream Access decision 
is applied to wildlife, rain, snow, and the air we breathe it could well establish 

a socialistic trend, the opposite of what made America the greatest Nation on earth. 

I appeal to you; Do not turn the control of private property over to non-owners. 
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For the record I am Norm Starr. I am a native:Montanan whose address is 

Melville, Montana. I am in the livestock business ·and some small grains. I have 

no investments other than land, cattle and machinery. 

The repson I am here and not home getting my work done is I have a duty to 

protect my private property rights to the best of mi ability. The Supreme Court 

deci sions of 1984 have presented a dil emma to inysel f as a rancher and I suspect 

to you as a legislator - simply because so many· questions" were left unanswered. 

In trying to sort things out I have finally come to·the conclusion that in 

the beginning of the white mans activity in Montani·the waterways ~ere used as 

roads. I also now understand our Montana Constitution says the people of the 

state own the water. I have been told by people who were delegates to said 

Constitutional Convention that the intent was to us~ it ~s a tool to keep down 

stream states from claiming our water. I can understand the reasoning. 

I know that there is water flowing over my dee.ded land. I know there is 

a county road leading to my ranch - I own the land and pay taxes on that land-

my neighbors pay taxes on the rest of it .. The road. was established because the 

inhabitants of the area needed a way to get to town - it was a necessity. I 

imagine in those days landowners were glad to let the county build a road and 

still pay taxes on the land because they needed the,road. Now·I am getting into 

some areas I can't sort out- on public roads there·are rUles and regulations. You 

can't get out of the boundary of the designated road, you can only travel at certain , . 

speeds,. you have restricted weight limits, you can't use··firearms from a public 

road, you can't camp on them of build fires on them: or litter them, nor can you 

build structures on them~ You have state people e~forcing those rules and regulations 

and maintaining those roads. I think it is only fair the public be regulated on ~ 

the waterways which flow over my deeded land, much as they are on the highways. And 

if there is a taking the property owner be compensated just like they are on todays 

taking in highway matters. 
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~ome people don't feel the same way. You as legislators are being squeezed 

into making some decisions. 

If you go onto national forest land during fire season you are required to 

have a bucket and an ax. If you camp you have to camp a certain distance from 

a stream ta avoid degradation. In many cases you pay a camping'fee and need 

permits for fires. If you start a fire on national fo~~st l~nds and it gets 

away,you can be billed for it. 

If these rules and regulations are in effect bn ~ublic'lands doesn't it seem 
" . 

reasonable that private landowners should be given, at' least, as much respect? 

Time is short and I believe the points on the various bills will be covered. 

I will say I think the interim committee gave HB 16 ~ good shot and I like the 

conservation districts definition of the ordinary high water mark it's in place 

and it is fair. 

Finally, I hope when the smoke clears away, those of us who have allowed 

hunting and fishing on our private property will be treated in a manner that 

we will still feel comfortable in maintaining that practice. 

Thank you. 
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TESTIMONY before the House Judici~ry Committee, January 
22, 1985, Helena, Montana, by Lorents Grosfiel'd, cattle 
rancher from Big Timber, Montana. 

STREAM ACCESS---

A Landowners Viewpoint 

Last hunting s~a~~n, we hosted 863' hunters on our 
ranch. This number was approximately an average r~present­
at ion, o:f the annual number of hunters we have hosted on 
our ranch over the last ten years. In addition we have 
hosted well over one hundred days annually for other recre­
ational ~ses such as fishing, hiking, picnicing, and camping, 
not to ~ention several hundred days of horseback riding. 
In other wo~ds, over the pas~ ten years, we have hosted 
well over 10,000 total recreation days on our ranch, NONE 
of which were charged for. On the contrary, if anything, 
I h~ve donated a tremendous amount of time and energy (not 
to mention money) toward the recreating public--- consider 
that if ~ach recreatio~ day.demands only 5' minutes of ~y 
ti m'e, I have donated over 50,000 mi nutes or 833 hours or 
104 working days or nearly ana-half o~ an average working 
year·to the recreatin9 public (and let mr tell you, I rarely 
get off wjth rnly 5 minutes by the time I~ve explained where 
to go, where not to go, where the deer are, where the other 
hunters are, where the "big ones" are, where the cattle 
are, and so on)., In fact when you think arout it, what 
I~ve done, and what most ranche~5 do, is t~ subsidize the 
'recrea~ing public to the extent of the time and expense 
it takes me to accomodate that public. 

I don~t remember any year when I was so glad that hunt­
ih~ season w~s finally over. Not that we had so many more 
problems than ~sual or that there were so many more hunters 
than usual. I suppose that lik~ most people, I become 
more ~onscious of my time as I get older and realize that 
I have less and less of it left, and one of the questions 
I have to ask myself is "Do I ~aally want to continue to 
donate the tremendous amounts of time that it takes to ac­
comodate to a hunting season?" T~is •• ems esp~cial1y pertl­
~ent fn light of the kind of thanks that I gat as an agricul­
tural landowner from my stat.·. government in the form of 
things such as the stream access court decisions, bz ed 
as they were on the Montana Department of Fish, Wildlife~ 

and Park's proposal to gr~nt the public an easement for 
recreational use of all the state~s waters (since our cons­
titution says that all waters belong to the,state for the 
beneficial use of its people). 
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,The point is ,that now ~pme r~creational users would 
have you believe that unless they are guaranteed the full 
extent of the easement granted them by the court, they have 
nothing. This is simply not true. It is essential to re­
member that, statewide, recreational access i& widely avaii~ 
able on private land when ~.ked for---' the important ingre~ 
dient is the asking or otherwi •• negotiating for access 
permission. To the landowner this is an essential private 
property right that is vital to ~ffi~ient management. T~ 
the recreational user 'it is a matter of common courtesy 
as wel~ as, in many cases, of law. Of course there a~e ' 
those Social reformers who feel they should not have to 
get permission to use private property. Some even believe 
there shouldn~t t"le any private 'property and I wo'n~t even 
pretendAto try to satisfy them. But, although there are " 
exceptions, most people respect private property arid appre­
ciate and enjoy the privilege to use it, and they are care­
ful. And every year I get letters of thanks from allover 
Montana and many other states--- this year one hunter wrote, 
"I just wanted you to know how much I appreciated being 
able to hunt this year on your proper_y. Your hospifality 
ma~es me glad I ~ive in MoMtana." That represents a sub­
stantially different attitude from the one that my state's 
government has been taking. 

Are landowners cortcerned about the stream access court 
deClsio,::;? You bet. they are. Landowners across the state 
are deeply concerned about the kind of politics that these 
stream access;decisions represent--- the kind of polit~cs 
that seeks to confiscate p. ivate property. They're con­
cerned about the increased expenses, worries, a~dliability 
exposure that they face becau~.' of being forced to accomo­
date to uncontrolled recreational use of portions of their 
lands. And they~re worried about those who will take advan­
tage of these decisio~s for their own purposes. 

For example, in counties allover Montana, there are 
farms and ranches that were settled some generations ago, 
and the f~rmsteads--- buildin~s, corrals, etc.--- werl bu It 
near the water and the protection from, the elements that 
is provided by riparian ecosystems. Along some rive~s and 
stre~ms, many of these ranch~ng families are now exposed 
to duck hunters wno float down these stream~ and bla~t away, 
without rega~d, in many cases, to their proximity fo farm­
steads or farming or ranching active worksites. Granted, 
in many cases these hunters are not PUrposeful~y shooting 
in the vicinity of these ci'rcumstances~-- because of the 
nature of the riparian environment, it is often difficult 
to see out from the stream area well enough to determine 
such circumstances, and not havi~g h~d to secure permission 

.~-:;, t:r~':!,.·.'t~~~,:~:~~.'~;~', 
~ .... , ' ....... ;'. 11f 
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to be on these portions of privat~ land a hunter wouldn't 
necessarily know when he was near a farmstead. But the 
Doint 13 that there now is apparently nothi~g the landowner 
can do to control these situations. Some county attorneys 
have even gone so far as to tell landowners faced wit~ this 
kind of predicament that ~here~s nothing they can do, not 
even if the hunters send their dogs beyond the·high water 
mark to retrieve game. Pict~re yourself out in your corrals 
early some cold morning doing some chore when suddenly you 
are confronted with a deafening "Blam, blam, blam" that 
shatters the morning';"'-- would you be pleased with that situa­
tion? This landowner shudders to think of having to put 
up with such a problem--- I·m sorry to say that I'm glad 
we don't have any ducks! 

.A 

From a landowner's perspective, the primary is~ue 
here is not one of recreational opportunity but of private 
pro~erty and the confiscat~9n of private property rights. 
Now some people will try to tell you that there has been 
no confiscation of rights because landowners have ~ever 
had these rights to begin with--- that is simply not true. 
Not only have landowners actively con~rolled ~ccess on str~am 
portions of. their ~roperty for generations, but the public' 
has recognized, respected, and abided by the exercise of 
thai control; in other words, historically there certainly 
has bee n a rig h t, a w i·.d ely r e cog n i zed rig h t • 

At the base of the access to private lands issue is 
the di~tinction between "right" and "privilege", that is, 
should recreational access on private land be a "right"? . 
And is it in thp best interests of landowner-sportsmen rela­
tions, of protection of riparian ecosystems, and of the 
agricultural economy, that the public should be able go. 
as it pleases upon private land and do what it pleases re­
gardless of the interests of the landowner? Should the 

Department of Fish, Wildlife, and Parks continue to practice 
the politics of confrontation and side with forced access 
interests in pursuing. access as a matt~r of public ri~ht 
as it did in the .stream acc"ess cases? Or shoul d it rather 
pursue access as a matter of privilege as has recently been 
exemplified by their "ASK FIRST to hunt and fish on private 
land" bumper stickers. I.andowners· across Montana see the 
latter effort as a giant step in the right direction. Part 
of the q~estion should concern whether it is even necessary 
or consistent' with our Montana heritage to pursue access 
as a mat ter of. right ina sparsel y popul ated state as large 
as Montana when nearly 40% of the land in our state is 
already publically owned. We already have, by ~ar, one 
of the highest per capita rat~o~ of public land to popu­
lation. 
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I said the primary aspect of the stream access issue 
is private property rights. Another aspect extremely im­
p~rtant to agriculture involves water .rights. In light 
of the use of the public trust doctrine in the recent ·Mono 
Lake case in California where long-est~blished water ~ights 
were lost in the name·of improvement of a riparian ecosystem, 
the judicial introduction of the public trust doctrine in 
Montana in the stream access cases serves as a precedent 
that might be used to jeopardize our entire appropriation 
water r~ghts system. In fact, some lawyers are recommending 
that ve~y thing--- even the Assistant Dean of our University 
of Montar.d Law School recognizes this as, at the very least, 
a real possibility. 

And~then we come to the recreational aspect, which, 
practically speaking, is really ~ resource management as­
pect. The bottom line question here that the Legislature 
should concern itself with gQes something like this: "Of 
the total stream mileag~ in Montana, under what conditions 
and during which seasons should what stretches of which 
streams be available to the public for what forms of recre­
ation and other uses, and who should control it?" Now that 
may sound like a mouthful, but.each segment is very import~nt 
'when you consider the extreme broadness of these court de­
cIsions. For example, ~on.1d.r the duck hunting referred 
to above, including the use of dogs; consider the use of 
three~wheelers whi~h is just beginning in popularity as 
a recreational vehicle (if you'll stop by any three-~heeler 
dealer, you'll note that the entire industry is engaged 
In an advertising campaign promoting the use of three-wheel­
ers on and along wat~rways--~ these companies are not stu­
pid--- they're not spending their advertising dollars on' 
something they think won't sell); consider the many conflicts 
that will arise between the vario~s recreational users (for 
exampl~, the Direc~or of the Department of Fish, Wildlif~, 
and Parks has stated that there have already been instances 
of bank .fishermen throwing rocks at floating fishermen On 
the Madison River--- inject, if you will a three-wheeler 
into that situation); consider the potential effects on 
some of the more 1ragile fisheries or ecosystems. The real 
question here is "Who is going to control it?" The point 
is that the extreme broadness of these court decisions simply 
must be trimmed down. 

Most landowners are realist enough to know that they 
are never going to recover some of what's been lost by virtue 
of these court decisions. For example, they are just going 
to have to absorb~the resulting property devaluation that 
goes along with the granting of any easment on property. 
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They realize that they are not going to stop the steadily 
increasing public recreational demands, especially involving 
water-based recreation. They accept that the public does 
have some constitutional rights ~o the recreational u~e 

of water. But 1 qndowners a're not about to just lie down 
and die and accep~ without question the extreme broadness 
of what's been lost here. Those recreational users who 
may well have had legitimate problems and were seeking forced 
access in two very specific sets of circumstances on two 
specific stream segm~nts would do well to admit that they 
got far'more than they ever expected. And in the spirit 
of attempting to improve landowner-sportsmen relations in 
general while ramembering t:,at they (floaters and fishermen) 
are not the only recr~ational users th~t these c~urt deci­
Slons h~ve opened Montana st~eams up to, these people should 
be working with the landowner community and the Department 
of Fish, Wildlife, and Parks to try to effectively deal 
with some of the unacc~ptable problems~ both present and 
future, that these decisions have perpetrated tipon land­
owners, and upon the riparian resource. 

One other item of significant interest serves to ~IIL~­

trate the intensity of concern 9ver this issue by landown­
ers. Last August, a two-week protest closure of private 
land was organized in Sweet Grass County, the protest being 
again~t the effecls of the stream access court decisions 
on landowners. The org~nizers decided at the outset that 
if they couldh't get at least 50-60;' of the to~al landowners 
In the county to participate, they would not p Jceed with 
the closure'. Much.o their 'surprise af~er they had app~oach­
ed nearly all rural landowners in the county~ they found 
that they had over a 99;' partiCipation and agreement. This 
means ,that Republicans, Democrat~, Independents, and non­
politically active, as 'well as farmers, ranchers, cabin 
owners, hobby farmers, cattlemen, sheepmen, and so on---' 
a broad'spectrum of society--- all felt strongly enough 
about this issue that they agreed to participate in an active 
protest demonstra~ion. This is"especially powerful when . 
you consider that most of these people had probably never 
before pa~ticipated in an active protest agreement that 
actually required them to take overt action, namely to deny 
access for two weeks to all comers, and to explain why. 

It remains the LegislaturePs responsibility to legiS­
late, and to address this issue fairly and decisively; con­
sistent with our ~onstitutibn and laws. I submit that this 
can be done while' respecting the rights of BOTH landowners 
and recreational users. 



TESTIMONY before the House Judiciary Committee, January 
22 • 1 9'S 5 • He 1 en a , M 0 n tan a • by Lor en t 5 G r os fie 1 d, ,c at tIe 
rancher from Big ~imber, Montana. 

THE PUBLIC TRUST DOCTRINE 

Common sanse tells me that th~ implications of the Montana Supreme Court stream 

access decisions are far-reaching and go WEtll beyond recrea.tional: stream access. 

Evidently for the first" time' in Montana' history!, our ... ourt has recognized what is' 

-:a 11 ed the "public: trust- doctrinel '. Until the past few: months-, most- Montanans hadn't 

even heard of the publiC' trust doctrine and now: all of a sudden we find oursf!'Iv.es 

sw:liled wi,th it. Although it is- "'~cogniZ1!tl as' a legal mandatEf, it is: not the result 

of any act .... f the Legisiature even though the Montanm Constitution says:, "The legis-

1 .. ' ,q ,.lve power is vested in a legislatur& c:onsisting of' a senate' and a house of repre-

sE'ntativeS'." Our Constitution further state .. , '''The power of the government of thiS" 

~tate is divided into three Q_atinct branches--- legislative-, e_cu,tiv~, and jud:tcial. 

~o r~rson or persons-charged with the exerci~ of power properly belonging to on~ 

'cranch shall exercise' any power properIy belonging to either CTf the otherS' •••• " Com­

mon sense tellS' me that a reasonabi'e question to ask is, "Shoulcfn tt the Legislature 

have some say in thiS' matter?" We- are talking about something tha.t could well deter­

ml!1e- the direction that Montana law' and litigation will take from now on, one that: 

-,,:3.:1 8f! '1~lite different frollt directions- the Legislature haS' used in the- pa~h. An", ~ 

:-lot just on recreationa! issue5>--- once the' pultl.ic' trust: doctrine is recognized in: a; 

"tqte, as I understand it, it can apply ~o ~ water issues, and some even advocate 

':'1:'it it' be used beyond wC1ter issues' on any. natural resource or environm~nt issue. 

:()r example, John E. Thorson, in a paper presented' to the Montana Select Water Mar­

:-:eti:lg Committee recently, states-: "Histori<:ally, the. doctrine L,s been applied to 

~!"otect public uses and access to and upom navigablJa- waters.... These' roots : •• 

should not mislead policymakere-ae to how the essential purpos~ of the principle 

may be applied in contemporary situations ••• . to oth~r natural resources." What: 

"O:':ER NATURAL RESOURCES"? I've heard' ranchers; worry that if the Supreme' Court· can 

say that sinC'~ the state o~ the water, the publi~ therefore- has the right to fol-
• 

low the paths that the water takes, it can use th~ same logi~ to say" that since the 

state owns- th~ wildlife, the- public: therefore haS'the right to follow' the paths: 

that the wildlife take~. Is this the kind of appldcation of the public trust: doc­

trine that this advocate is referring to? 

The origins- of the public' trust: doctrine- somehow. predate' our Montana C;:onstitu­

tiona Therefore it can be'and has been used to justify decisions: that would proba­

\'1:1 not be possible· under the Constitution alone--- it almost: looks: as if it i5 a 

tool to be used to achiev~ a desired resurtr that, is; otherwise unconstitutional. 

The real point that I am trying to makEP- here is that- this: iSSUe! iff' much too important 
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and far-reaching to be instituted in Montana in such a manner. The question of 

rtdopting the public ~rust doctrine: in Montana! needs" the understanding, partic:ipa­

tlon, and scrutiny of the peop~e through the'legi~lativ~ proaess. Let ma' giv~ you 

just a c'OupIe" of examples of the kinds of things that can be dOne with this' doc­

~r~n~ rtnd I think you'll agree. 

First~ by using the' public trust doctrin~, the Montana stream access decisions 

"ieprivecmdowners of the ability to c:onttrol who useS' portions- of their lands, namely 

Ql1 those portions within thg ordinary high water mark~ of any surface waters and 

t~ose portions- outside the ordinarJ high water mark adjacent to any barrier in th~ 

w3ter. Never mind that traditionally lan~ownerS' have exercised the~ rights" and 

to :--,at the public: has abided oy that e~rcise. Never mind that many: properties: . (such 

'1 s retirement homes along streams;) have: been paid dearly' for prec±sely- because' of 

tr-pse rights~ Never mind the tax9S, the patent~ or th~ inv.estments. It's very 

lca!"i for the layman" to understand the Cour.t"S' statement that there has not been art 

,neolu;titutional "taking" when the' justifi'cation for the taking lies' in 'l doctrine' 

wr, i r.h hi not eVenl spelled out in the c'On~1ti. tunon, much less by the Legisia ture. 

7he most distinctive thing about private property that distinguishes it from publi~ 

Y)ro,prty is ~ right ~ exclude others. Without this- right, property can hardly-

r,e called "private"" in any traditional" sense--.. It is thiS' rightt and the opportunity: 

to 1.r::~:ieve it that is the basis of an indiw.:dUaillist society. ~eali7ling the resultant 

~hallerrges is the incent veo tha1t makERl' free enterprise work, and it is one- pf the 

~ost important attributes that ha$ made thi~ ~untryperhaps the best C'Ountry orr. earth 

in which to li V~. If the' public: truatt doctTine is-; used as 8J tool to aSBist thfr 

~ontinuation of a free individua~isti~ society that i~ one thi~, but if it is used 

as an instrument of Bocial change, an instrument that would dapri Ve' indi vidualIS' of : 

tb~ir rights in fav·or' of some centralized socia] values', then that is quite another 

thing. The same' autrryr quoted above, JohD Thorson, wrote further' that "In. both recent 

(!.~ontana stream access) decisions, the' Court' has carefully and explicitly pointed out 

~hdt itff recognition o~ the public: trus~ dOctrine ~~ thereby grant public access 

over private property to reach atat~owned waters used for recreational purposes. 

1':':1S POSITION RUNS COUNTER TO THE GENERAL TREND OF PUBLIC TRUST CASES TO ALLOW SUCH 

~:;:ASGNA3LE ACCESS." (EMP~SIS ADDED.) Can· you ex. ect me as- a property" owner not to 

hI', c.~cnr'pd to death at. the prospect of such a radical departure from traditiona'I 

~on[Jti hltionaI values? 

':'})(> second example, of what can be done> wi th the public' trust doctrine is that it 

~a~ he used to invalidate prior water rights. One of the placeS' thi~ ha~ been done 
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1S in California just last year whe~ the California Supre~ Court determined in the II 
Mono Lake case th~t "the public' tru ... t!: doctrine" applies; to c:onstrain ••• th~ extraction 

of water that destroys navigation and o~he~ public: interestlB', It in'cluding scenic beauty I 
Ilnd recreational:. and eCDlogic:al' valueS". This; wasn "t!: just the case' of some rancher 

losing a water right. This-~ ~as a 1940 water right held by the city of Los Angeles 

I for domestic' purposes- in which the city over the- year~ha~ invested millions- o~ doI-

lars And come to depend on for a'source of ,municipal water. The ,reason for the la~' 

I from an environmenta] viewpointi:, waS' over7appropriated', in order- to protect and per-

suit was essentially to attempt to guarantee a minimum inBtream flow in a basin- thatt, 

pptuate riparian habita~ for birds and other wildlife. I submit to you th~t if' th~ I' 

public t~st doctrin~ ~an be used to dive5t ~ city of prior rights for drinking water, 

ther. rural agricuIturaJl water' rights- are tenuous; indeecf.. Unless the Legislattu~e getS' I' 

'1 handle on this:-, can you tell me> that the Mille' tac.tiC' won't be used in Montana, 

especially in fully- or ("'er-appropriatedi atreama'l Margery H. BroWll', the- A~sociate> 

Dean a! the University of Montana Law School, recen~~'wrot8" a paper for the Montana, II 
Select Water Marketing Committee enti~lecf fl ••• The. Doctrine Is Out There Awaiting-

!-<ecog:1i tion." In it she' says-, "It is c:Xear that ••• the Montana Supreme: Court (in th~ 

~tream access cases) has- set the stage tor tiDth legislative" delilierations- and addi. 

taking the public trus-t. into- account in the planning It. 

And allocation of watf't" resourcea, and recorrsidering all!ocation decisioIIEf on the' 

tional judicial decisions- on ••• 

basis of their effect on the public trust:." "rux:ONSIDERINGt" What is she advocating 

when she uses the word' "rec.onsidering"? John !i'lor50Jl! uses the same- word in his- paper 

when he says, "Water rights ••• can and should be-" recbnsidered on a publiC' interest!: 

bllsi 13'." Further he says-, "The state aar. pultlic trustee, has- a continuing duty to pro­

tect the people's common heritage" of strealDS" and: la :es- through continuing adminiBtra­

t i on of the trust,..-- ~NCLUDING POSSIm.E REVOOATION OF EXISTING RIGHTS WITHOUT COMPEN;.. 

SATICN." (EHPHASIS ADDED.) Is thiEf" whatt we agricultura] property owners- in Montana 

r.avp to look forward to? Is this the legacy that our Montana Legislatur~ i6 going to 
• 

ll->'lue for our childrem? 

Left uncheck~d:, a grant of public: access to private property along streams: is 

likely only the beginning 0' public: trust doetrineapplication i~ Montana. I SUBMIT 

I 
I 
I 

;'0 Y GU TH.A. T 

It is up to 

ar.d quality 

~ rrl.rii tional 

THIS. SHOULD BE THE BUSIlIESS I OF' THE LEGISLATURE, AND NOT OF THE COURTS. , 

the Legislatur~ to determin~ the poltcie~ thati will decide the directions' ~ 
of our heritage., Are you ready to condone such a radical departure' from I' 

respect and constitutional support for privat~ property rights? 
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TESTIMONY 'before the House Judiciary Commit~ee, January 
2 - 1985 Helena Montana by Loren-ts Grosfield, cattle L, , , , 

rancher from Big Timber, Montana. 

TI-IE BILLS = I-IB16~ 

I am one of those landmvners who was very active in the interim and attended 

most of the interim subcarrni ttee meetings as well as a mnnber of other mcetin~s on 

the issue. I congradulate the subcannittee ruld its staff on an excellent research 

and drafting effort as well as on maJ::ing thEmSelves very available to the public 

during the interim. The result, I-ID 16, is well-thought~ut, well-drafted, SjJ11plc~ 

and straightforward, and deals with nearly all the importrult aspects of the issue. 

Although it may need sane amendments, it is an excellent effort and starting point. 

I don I t think anyone can deny that lando\mers across ~Yontana have lost a GTe~tt 

deal in the Supreme Court stream access decisions, decisions shich cTrunatically 

expanded the detenniIul.tions of two specific cases on two specific stre::Ull se~;ments 

to cover all !,!ontana landowners. It I S hard to argue that these decisions were not 

policy detenninations--- policy that affects all Montana. It needs to be noted 

that in the past it has. been the responsibility of the Legislature and not of the 

courts to detennine state policy. 

At any rate, considering what course the Legislature should now tnl:e on the 

stream access issue, it should be helpful to keep.conscious of the question "How 

much of the Supreme Court decision should be codified and why, and is there any 

good reason to codify things that go further than the decisions go with rC~~~trc~: c-., 

expanding the rights of the public over the rights of landmvnr::rs?" This is rl'~l.1.-' ,l 

the bottan line of the issue before you this session. 

Personally, I maintain there is no essential reason to codify the rr:ore c;.:tn: •. c 

areas of the Supreme Court decisions-- they are presently the law anywar, arld codifi­

cation would be largely superfluous besides which the final l.nnguage wor]-:cd out in 

the legislative process would lilmly not be any simpler or easier to understand thil.n 
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the Court's lru1guage. I run referring especially to the portaging around barricr:~ 

issue. I 

How do the three bills compare as far as codifying the decisions, or going bole 

codifying? In general, lID 16 codifies only the most basic ingredients and 18np;uag1 

lID 2GG codifios virtually all the decision and goes much' further than tho COLU't in 

sane areas. IID 275 attempts to "fi.x" lID 265 frem a property rights ru1d resource I 
quality vimvpoint, but still goes farther than the decisions in sane areas. A bill 

draft:lj1g request by llep. Orval Ellison would codify only the b.,re essentiD.ls, less I 
than HB 16, al though it goes much further than HI3 16 in sane areas towards meet in::; I 
the needs of recreational users and the resource itself.r would like to ccmpare somA 

specific areas by subject lTntter and point out sane problem areas. I" is ~ 

1. WHAT WATER..<) i\RE AVi\IL.t\.T3LE ron PUBLIC USE? The problem with "cl<l.-ss(?s" 

waters is in detennining which class a stream fits. 

orJ 
I 

ID3 16 solves this question by essentially saying that all floatable waters are 

available to the public for that use, and most other uses are dependent on who owns I 
the s~reambed and whether permission is granted.:·'. I 

lID 265 solves it by defining Class 1 water so broadly that it includes virtllfllly 

all waters capable of recreation such that the public Cru1 'essentially use most :'.1: I 
waters for most everything. 

I 
(I subnit that very" few wate;s 'bapable of roC'rC~Lt jc'" .,' 

" use would not be "capable of Sl:Pllorting COITTl1G!'cial activity" in tr:e 

or outfitted 'use. Note that the langua:;e .sloes Q.S?! say "have been used fo1'''---- ~ L: 

says "are capable of".) 

lID 275 injects a class of waters where the landowner retains control i~1 01'(" 

to protect the resource. The concept of protecting the resource ru1C~ maintaj.ninr; 
..., 

private control onsnaller streams is laudable and I support it, but the n:othod hc~rol 
proposed is canplex and c~bersane. 



3 

Hep. Ellison I s draft solves it much IH::e HB 16 except that all i':ntors ;1..rr~ 

available to the public for coth floating and !ishinF': 8....11d uses incic~ontL2. :::~,c,r0 ~~(). 

Other uses would depend on o,'ll1ership and permission. 

Court, recannenc1ed that t:le court consider those waters capable of "si[;,l1ific:u;t 

and substantial" use by the public. 

All the bills define barriers is such broad tenn.s that they may tncl'.lc~c s:x'h 

things as long stretches of shallow v/aters or of rapids, a..s well as deep ho",-c:,. 

Collsider a strem11 rt..mnin[~ bD-l1lc full ch.U'inz higl1 \vater' that f s hig}1 C1:"0tl~r~!1 so ~~}) [:(rl~ 

to be wadeable--- Is a portage "buffer zone" easEment aoove the hig!} water nark 

for the length of' the stream (on both sides) established? 

Hep. Ellison I s draft leaves it up to the Supreme Court lnnG'll8.f';c \vhicll is 

simple and straightfOIwarcl: "portage around barriers in the water i~. the lex-;t 

intnlsive manner possible". This is the law now. Why codify it? 

3. roRTAGE mums 

lID 16 says only "in the least intrusive manner". 

IID 265 ancl 275 go n1tlcl'l flIrther llild rnclllde provision for consG~/f.tt~JY~~ -, 

pense ill the case of natu:ral :Jarriers). Aside frcr] the probleil1s th;-: .. t I l'.:"V\: '..5- ) 

that a landowner must provic:e (c'!.onate) a means and' route of portaze. 

lID 1G doesn It really ac[c1J:'ess mnnagenent. One would a..SS1..1l11e that it is l.l~ to 
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some nlle-maldng n;ut1:lority for distinguishing 'betwGe!l Classes of v.'nte!·f~. :'~,' ~.s I 
would be nc1:ninistratecl 8...l1cl ~e1:ow, p!'estrrnnb~y, adjudicated by conserv~-+,:i.o:: I 
districts. 

Rep. Ellison' s dr~ft gi vos t1:e Dept. of Fish, Wildl if e, 

i ty wherever the resource is t~1re:ltenecl fran overuse. 

I 
5. LL\I3ILITY 

IID lG relieves the lando'.vner of linbility if he c1oesn't chars-e for nx~rc~t'L(l'::'..~. 

use. Li2J:lili ty to a fJ.om:er w::ere the lando"mer chnrges for, sa?, I:Lmtir::r nr I 
scme other use, is lmc::'e~. 

lID 2G5 a.11d 275 contai_Yl the S8..'ne provision th:lt relieves lnncb.\'I1CrS o~ 

anel supervisors of linbili ty irem the recreational 'user C)I.I'C not fran tl'..o l~;,n(~,J!.;:;l~'''· i 
Hep. Ellison r s draft relieves the landowner fra.rn liability in any C:lSG ((::>':C-C~~1: 

where willful or wanton misconduct can be showri--- all drafts have this Inrwu~,::;e). I 

G. pnES~I:nTIVE E.:'\SI:'.1Ei'T I 
lIB lG rLl1d Rep. E::'::'ison"3 clra:ft both provic~G t!Y1.t f1. prescriptive ef"~:("Yr!' r; r.;:~ "I 

be acquired t~lrough rccrc::'.~:ion:l.l use o-.f i~aEd or v:~'.ter". 

I 

Under ;"lontana Imv, t:-:e l:: .. ':.downcr ol'ms to the low v.'nter rr:arlc or +:hc:: t 111Y::l(: ,:P 

i-';+l (", 
,-_ v ..... '· I 

test, subject to a few easenents s'_lch as the a.T\.r:~_inr: ea.sc:rr.ent for Ecr'Y'~ccl 
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fis!1en~cn on r.aviga":Jle st'..~~nms. 

be rr.ost wateys of the st~te. 

state o'ivnersl1ip of title to lar..(~s tmder most ivaters--- tl1is 2.180 clr:<L-"ly [::(1(:8 sl .. :b~;!:c,-,'1-

lID A 16 and 27;:) use S2JD'2 clefi::1i tion. I. feel the use of the ',';owl "C].'op', w:i.}l 

be misleading. 

terrestrial vec;et::o..tion irlE"r:c::c( 0:': ·'l2.ck o:E". Lar.c:o',,,ners GL'1d recreational l~~~c:r.':i " 1 ~ 1 rr...} 
_ L ......... .. 1.~ 

(:::". 

anel cmtberSDr.1C. 

0-:-" 

interjJYl 

r ':;r),~',; 

sOD['l.ble n ... o~!'1.s 0:: n~"'I"\,"""'"' r~·~ 'Y" rr ..... - . -.' ,,~-' .. ~ 

+1"'1'"'" 1 ~ .... 'n" 
\.I.'.,~ .' ___ ._ •. : 
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· Rep.Hannah 

House of Rep. 

Capitol Stgtion 

Helena, Mt. S9620 

1317 14 th st. s.w. 
Great Falls, Nt. ~9404 

Jan.22,198S 

Please support house bill# 265 in 

itR FRESENT Form. I have studied this bill 

and feel that it is an excellent COMPROMISE 

BILL, that will benifit both the landowners and 

the recreationalist. 

SirlCerly, 

~.f' ~ F {1;::a] 
Karen E. Cant ley 
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INTERNAL MEOICINE 

F. J. ALLAIRE. M.D. 

D. E. ANDERSON, M.D. 

R. D. BLEVINS. M.D. 
PULMONARY DISEASE 

G. A.. BUFFINGTON. M.D. 
NEPHROLOGY 

S. J. EFFERTZ. M.D. 
RHEUMATOLOGY 

J. D. EIDSON. M.D. 

K. A. GUTER. M D. 
ONCOLOGY 

T. J. LENZ. M.D. 

W. N. MILLER. M.D. 
GASTROENTEROLOGY 

W. N. PERSON, MD. 

T. W. ROSENBAUM. M.D. 
NEPHROLOGY 

J. D. WATSON. M D. 
CARDIOLOGY 

~BSTETRICS AND GYNECOLOGY 

R. E. ASMUSSEN. M.D. 

P. L. BURLEIGH, M.D. 

F. J. HANDWERK. M.D. 

R. J. MCCLURE, M.D. 

G. K. PHILLIPS. M.D. 

NEURO.SCIENCES 

D. E. ENGSTROM. M.D. 
PSYCHIATRY .. 

W. H. LABUNETZ. M.D. 
NEUROLOGY--EEG 

E. E SHUBAT, PH. D. 
PSYCHOLOGY 

PEDIATRICS 

J. A. CURTIS. M.D. 

J. M. EICHNER. M.D. 

N. C. GERRITY, M.D. 

J. R. HALSETH. M.D. 

J. P. HINZ. M.D. 

SURGERY 

W. P. HORST. M.D. 
UROLOGY 

..,' R. E. LAURITZEN. M.D. 
GENERAL AND VASCULAR 

J. E. MUNGAS. M D. 
VASCULAR SURGERY 

L. M. TAYLOR. M.D. 
GENERAL AND THORACIC 

W. C. VASHAW. M.D. 
GENERAL AND VASCULAR 

ADMINISTRATION 

W. D. TAYLOR 

M. D. MISSIMER 

GREAT FALLS CI .. INIC 
P. O. BOX 5012 

1400 TWENTY·NINTH STREET SOUTH 

GREAT FALLS. MONTANA 59403 

PHONE (406) 454·2171 

January 21, 1985 

Representative Tom Hannah 
House of Representatives 
Capitol Station 
Helena, MT 59620 

Dear Representative Hannah: 

This letter is written to support passage of House Bill 265, 
Stream Access Bill that came about as a result of compromise 
between agricultural groups and a coalition of recreational groups 
throughout the state of Montana. 

Since living in Montana for the last eight years, I have enjoyed 
canoeing and fly fishing on many of Montana's smaller streams. 
I therefore, support the need for access to Class I and Class 
II streams to float fish and hunt water foul. The last two years 
I have had a small ranch near the Little Belt Moutains and there­
fore can certainly see the need for protection for land owners. 
I believe this protection is provided in the compromise bill 
which limits camping, hunting big game or building semi-permanent 
structures on Class II rivers. 

The other two bills, HB 16, and the bill being introduced by 
Representati ve John Cobb are basically bad bills and not only 
unreasonably limit recreation for many streams in the state but 
also would provide a lot of gray areas of in terpreta tion. This 
Bill 265 is a result of fair compromise between agricultural 
groups and recreational groups and appears to satisfy most people 
who have taken interest in this issue. I believe it should be 
passed without any alteration. 

Best wishes, 

S ".:~ r(,_ 
David E. Anderson, M.D. 



Representative Tom Hannah 
House of Representatives 
Capitol Station 
Helena, Mt 59620 

Dear P-epresentative Hannah 

January 21, 1985 

~ve the undersigned hearby SUPPORT HB265 in its present fonn without 
any added amendments. 

At the same tine we OPPOSE HB16 and HB275 (Cobb) as stated. 
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THE LAZY BRANCH 
Scott G. Hibbard 6013 Hwy 12W Helena, MT 59601 

January 22, 1985 

r--
STREAM ACCESS TESTIMONY --.llRJ'Ut &:tH 

Chairman Hannah and Committee Members, my name is Scott 
Hibbard. I'm a rancher west of Helena, and though I am not 
prepared to comment on the bills at hand, I would like to offer 
some observations on the question of stream access. 

Our family owns and operates a ranch on Ten Mile Creek, a 
superb f.ishing stream that is quite wadeable, and with recent 
Supreme Court rulings, apparently very accessible by foot 
traffic since it is bridged by Highway 12. The stream passes 
seventy-five yards from my front door. It passes ten yards from 
the bunk house. It passes through our corrals and hay meadows. 
I am understandably concerned about the stream access issue. 

My concerns are several. One: it's an invasion of privacy. 
Among other reasons, we live and work in the country because we 
value our privacy. With no control over who or how many persons 
can travel up or down the stream, and consequently who passes 
through our corrals and within speaking distance of the house, 
part of our reason for being ranchers is lost. 

Two: it infringes on my responsibility as a land steward. 
As do many landowners I take my responsibility seriously. I can 
not hope to maintain a healthy fish population if I have no 
control over impact by people. Imagine a sign posted on the Ten 
Mile bridge that reads: This Stream Protected By Public Access. 
I'm sure some of the healthiest fishing streams in the West have 
open public access, but I can't help but wonder if, in all cases, 
it is the best thing for the fish. Ask anyone who knew the Smith 
River twenty years ago and knows it now and you'll see my point. 

Three: as it now stands, the stream access issue breeds 
ill-will and paranoia. The Supreme Court rulings perhaps 
unjustly call the motives of various sportsmen's organizations 
into question. One could easily ask, "'''hy cooperate if they're 
going to take it anyway?" One can easily ask, "What's next? 
Will I lose control over access to my property'?" 

Nothing needs be said about the economics of the present-day 
family farm. Paranoia about the erosion of landowner private 



rights could foreseeably force the subdivision of agricultural 
lands. A landowner facing a break-even proposition at best 
could, projecting today's current trends, think he should 
subdivide now while he still has the right to do so. 

It is not illogical to see corollaries between the stream 
access rulings and the Dakota Sioux and Nez Perce reservation 
treaties. In each case, following the discovery of gold on 
reservation lands, the treaties were renegotiated. The Nez Perce 
reservation was reduced to one-quarter of its initial size. The 
Sioux were forced to cede the Black Hills. In Montana, the gold 
of the 1980s is recreation. As were the treaties, law is being 
changed against us. 

One can ask, "Why should the sportsman care about the 
landowner?" To state the obvious, most landowners are preservers 
of wildlife and their habitat. With the continued cooperation of 
sportsmen and with the cooperation of the law we can remain so. 

* * * * * 
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Mr. Chairman and Members of the Committee: 

My name is Craig Madsen. 

I am a licensed Montana Outfitter and Secretary/Treasure of the Montana 
Outfitters and Guides Association. 

Tonight I have been asked to testify on behalf of the Montana Oo:t'fitters and 
Guides Association. 

The Montana Outfitter and Guide Association is a diverse group composed of 
both land and river outfitters and landowners and non- landowners. 
Our Association represents outfitt~s who NOT ONLY are members of such 
organizations as the Montana stockgrowers Association but :::our Association 
itself is a member of the Montana Stockgrowers Association. 

The Montana Outfitters and Guide Association urges your support on House 
Bill 265 as it presently stands. Our feelings are this bill clarifies many questions 
resulting from the reeent Supreme court decisions. It seems to be a reasonable 
compromise between land owner and recreational interests, and it is a step in 
the right direction towards mending the straiIEd relations between landowners 
and sportsmen. 

Although this bill clearly requires giving of ground for our river outfitter 
members, the opinion of the Montana Outfitters and Guides Association is that 
this bill deserves merit and support due to tlle wide ranging and collective 
agreement of both agricultural and recreational interests and associations. 

R. Craig Madsen 
Secretary/Treasure 
Montana River Outfitters and 
Guide Association 
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Representative Tom Hannah 
House of Representatives 
Capitol Station 
Helena, Montana 59620 

Dear Mr. Hannah: 

1410 Boston Road 
Helena, Montana 
January 24, 1985 

It was gratifying to be at the Tuesday, Jan 22nd hear­
ing on H Bfs 16, 265, and the bill presented by Rep John 
Cobb, and to see the almost whole hearted support given to 
HB 265. 

Montana needs to mai ntain i ts image as a state where 
recreation is given a high priority, where the old "Out 
where the west beginsll feeling still runs strong, where 
problems ar~ising from population pressures can be solved 
by compromise and agreement. 

It is my hope that this to was and is your reaction 
to house bill 265 and that you will give the bill 265 your 
support. 

Very truly yours, 

(~,t&~~ 
A. E. Barnes .J 
Teacher (retired) 



Representative Tom Hannah 
Chairman, House Judiciary Committee 
Ca.p i tol St,:\'!.: i on 
Helena, MT 59620 

Dear Representative Hannah: 

January 23, 1985 
Greenough, MT 59836 

Lt",,," t't r) L t:.li-Ie. Lv-
£, ~ ) , l) '")' 
) r~, "- C.l t ~ I 6<., '/. "S:, ~ 7 4 

{t' e-e VI V-J 7 ~ ;;1'T .S-9Y 5 b 

This letter is in reference to House Bill No. 265, which is under 
consideration by the House Judiciary Committee. As members of the 
Blackfoot River Recreation Management Advisory Council, we 
participated in the hearings o·f Joint Interim Subcommittee No. 2 and 
are very interested in the issue of the recreational use of state 
!·J,3tC01'-S. 

We attended the House Judiciary Committee 11earing last evening, 
January 21, on House Bills 16, 265 and 275. We intended to support 
louse Bill 16 with changes to Section 3, which would have hopefully 

made the legislation acceptable to both the Supreme Court and the 
1-' '?C 1'- (?"-:::\ t. i ,:JI"1 a]. .i. n 1:' (2t"· ~?<.::; .!:: ~;, • Til i "0; b i 11 d.p P f::?cU' F:!d 'i:. Cl ,;:::~d dr' i:?<.:;S t.h e mod or 
concerns of all parties in a clear and concise manner without unduly 
lim:i.t.in9 Ot- ':'?}(panding th,~~ Supreme COUy .. t c:lE'c:Lsioris. i"lo\AJE~Vet-; dl...I,rinq 
the course of the hearing it became apparent that House Bill 265 had 
the united support of a wide coalition of individuals and 
.. :', ir- ::J ~-".1. rl i ~~ D. t i, C ~'i~; i'"~ (~.:o P j'" C? ':::; i~? i', 'j:.: 1. r"j (~J :I. ~-:\ n d Col It~J n t.~· r-., .;':'i. ':.J 1-- i I ... : t.l. 1 -1.-:. u. t'- E:i.l -;';;'" j '\ ( j r - 'to::.:' c: r" f:! ·:::t I:: i I;:) n ~, j. 

interests. In a spirit of cooperation and compromise we offer the 
·f (] '1.1 eJlj·ri. ng ,::;u.gg(?st. i. on:s I/>Jh i. ch ') i. n our Dp in i. CJII '.' vrL 11:·:;i.:Tcr;(::Jth(,,~n dnd 
clariFy House Bill 265. 

3':2c-ciUrl :I. (::2) (c) pal:;)'::: 2 ._, l:i.r1C,~! 1!-f:LOI,· .. tiir·ou.gh pu.iJlic 1.::;i.ncJ3," 

Chanc]e thi·,::; to rear] "Ht!.t.U~" ... :!;h~~Y +J.ow thl"ou,gh I::-}u.blic l;:~.nds." {-is 
stated by Representative Ream, the new wording will clarify the 
intent of this portion of the bill. In addition, we have a concern 
t-e(]al~ding the meanin(] 0+ t.he I/~ords "public 1 <::lnds. " Is it tt,(;? 
intent of this phrase to include both federal and state land? 

~3ecticm 1 (2) (d) page 2 -- 1 ines 8 ~< 9 
5u.pporting commercial activit.y; m-" 

",:~r"e 01" h"".\/e bei2r1 c.: "' .... pab I E.' 0+ 

Our concern is that this 
phrase could possibly be interpreted in such 3 broad Manner as to 
i riC I U.clE! vi I~t 1...t2l,J. 1. Y a II surf:~,ce '_··~a_tl~t- 5 I." i. t.h i. r"! t hf=' II C 1 ·3.Si~:; I Ii c: J.tpf;)CTY 

E!.n d E'~ + + r2C t :i, \-! r:.~ 1 '/ P {.- ec: :I. u.d {~ the (_ L 2. ";; :::. :l ·f: i c: D. t. :i. I:.::!! c.! .;. '-n ~.:\n \/ .~:) In ~·J.l 1. C~. 1-'- (:!~:.: k s;) -:·:~.I···i cI 
~~ :: r~ (.::~ ~'::"!. iTt ~:.~~ i i!~. C' t rl C~ rn (j ro :,:~ 1 CJ g i t: -3. 1. Il C~ 1. .:;.\ ~:. '::-3 T T ! 1 ;;':'i. t: ;>::' (;i C) ," '/ .. 

S '.:2 c: t :L em 1 (oS) P 0, q e. :::: 1 i n e 5 5 ~-: .':, "" " "'J r .. \ 1.1. t. <:3, t- f? n CJ t :I. j In i t i:'? d 
t (] d:i. m:i. nisI! c·?d t el'"l~('?S t.r- i D.l vl'2(jet 3.t i. c:·n ur' }::'.C k elf <::\'JI'" i c:: L.\ 1 t ur- ,:\:1. CI'-ClP 

-'-Ic~luf:0,," CI!.3.llge this t.o r-e.<. .. d " •• "". 1 L,u:i:. ·::;,;-·r? not limited t.u :i,.q:<:::.f::. '2} 
t: C~I'-I"' i:::~'":; t y- i 21.:1. veg c' t E!. t i un or' 1 a.c i: elf ,.H.::J i'" J. C~ u.1 tux' .::3.1 L 1''' Clp \/ a.l UE~. il t·,),,:? 
I::Jc?li0?v(~ tha,t the ItJorc:ls "la.ck ':Jfll i.n t.hi':'i de:::i.n:i.tion~ <3~; contained in 
HO!...t·,;;!::? Hill 1\10= 16, ·:0.i'"'f.·? illCJI-F! c1.e€I.Y- arlc) pY-E?ci''::;r:.·:·! th,::\n "c:limini'0:3hf2d. II 



S('=!ction 1 ('7) (a) pa.ge 3 ... lifli.':~~s (]-:l.0 " •••• fi~':;hin!], huntinq, '5wimming, 
floating in small craft or other flotation devices, boating in 

... ( motm-ized cl~aft unless other l, ... /i'5e prohibited •.••• " !Ale sl..l.9gest that 
th('=! vmrd "hl..mting" be deleb2d a.nd that thE? ItJOI'''ds ~~f:'.llJfL.'t.'.!s:t.§t:.:tQ~1. 
bl="r.l:~.:LIJ.(;)' .. ~ b i,;? in '5€T ted f C) 1. 1 o v,; i ['!lJ "motor i z. E?d Ct ... E\ ft." (~11 th F:! ot her' 
items in the "n::~ct"'e~~.tional u.'5e" cat.e~F)I-'i fo!~ "Class I" ~<Jaten:; <:l.n:? 

water· ... related, with the exception of hunting. With the suggested 
change, all the items will be water-related, which we believe is 
mon? con<:;i. stent hli t~h t.hE? i nt(::~nt of thE? ~:;u.prF~mE? Cow-t deci si ems. 

~3(·?c1,: ion t (-;') (b) pcH~e ,~, - 1 i ne~; 19,-25 - ·:::;Ub·~l'?c:t i cm~:, (i 1. ) ; (:i i i) ;~< (1. \/) 
(iii "big game hl.mtj.fl(,;:) or' '.Jpl.9.nd bird hunting;" 
( i i :i.) "op el~ <:r.t i Cln o"f ,3.1 1 ..... 1,: e I'''' f" ,'3. in \/eh i c I es C11'- ot her" mot 01'" i ;:: ed 

vehicles not prlmarily designed For operation upon the 
(A/ater; " 

(i '/) II the p 1 c).cement DI''' <:::TC:~t i Dn ,:)f ,3.1'1'1 pGTn'k'tnent CJl'- sf?!!"!i P(·::>!~m.,3.n(2!,,·!t 
object such as <~ pel~mc\flent duck bl ind (Jr" boc1.t moorage; or" 

We suggest that these three subsections be deleted and replaced with 
the following subsections: 

l_~~ilctiD9_gf_fi~Q§i 
.......... (t t i .. t ... t~?::t ~r.:-.:.F.. qlj 1._I:1.l,\L'lt.~.1J 9 i ..... gr.:-. 
fl", (?':;e c:h-:3.n';J C:<'; ,3.r e con~-3 i s1: '=~n t: Hit h t hc)se j'-E'C o(nmr:,!nd(:~d + 01'" '3f:?C t ion 
1 (7) ('7,d i.n that thE?V al~e ,311 v~",\ter··-n:?li:\t.ecl. 

Sf:0cticJt'l 1('7) (b) (v) p.3qe q..- line :t 
would be changed to !iYl~ 

The number of the subsection 

:':;'~:!ct:ic'n ::::;(~3) (c) p,::~.gf~ 6 ... - linE'S 11---1:5 !'Witt-'!in ·4~,:.:; c:!c\"y"s:; c.+ the 
receipt of a request, the supervisors shall~ in consultation with 
the landowner and a repr'esentative of the department, examine and 
investigate the barrier and the adjoining land to determine a 
reasonable and safe portage route." We suggest that after the word 
"df:2pari::ment" or-; line: 14, thi2 +011D\;'ling pht·,:;i.·,:;C b€" F-i.ddC!d: ~'g.~:=!:!::.(~r::f1i.LUQ 

t f.. ... " <."L ... ~J.. ~::(r.. t:: :t .. ;;::: r. ... . '~~.!, i .. §t. ~.~'-.. _~=:,r.}. (), ..... t L. 2':-:\':.:. tJ_ <,3, " ... (;1 (~:''';.(:,~r: iII.i. D. ~~i, 1.;. i qlJ. ..... t ~.? ..... ~f.l q,(J f:!!. .I. _. (~;{. :~:~fi} .i. [} f.~ 
?Q0_iQy~§t.ig~t.§_t.b§_~0c[i§~_01J0_t.b§_00jQiD!lJg_l?1J0_tq_~§t~[rniD§_~ 
[§~§glJ~~1§_~IJ~_§~f§_pg[t?g§_[9yt§~~ We feel that this addition is 
necessary because nowhere in section 3 is 
determining the need 'For ~ portage routc!. 
Court decision gives right of portage, we 
necessarily extends to 2 right of portage 
to a right of portage for necessity. 

there a provision for 
Although the Supreme 

do not believe that this 
for convenience compared 

:3C!c'l:ion 1."!-(:2) (:2) p0.ge (3 ... - lines 1:2 ;::., 1::: "",," ,,01'11';/ hJI~ J.n c\Ct Ot'" 

,:.:lfn i '::;",;:i. en tiE;'. t .:: Dn ':; tit i...1.t (:~s ",.,1:;. l. 1;: '...1.1 C)I'- If .. ,:,:·.!,! t ,: ... f'I !il1.'::·C Dn.j U.C t .. " ~',if:' ·f E~E~ 1 
til,·,).t t.h(·'.~ ~'iol''''ds "Dr' om:l:5siol"l" ,:~hould be dulci.':.,-,ci .. {JrlC€) the:, pOI'''t. .. J.gc~ 

\.- (JLl t·.i:'~ h ,~:~ .. ::,; b eC!fl f:':'!~=' t. ·:3.b 1 :i. ~; h. (·;::d 1 i. t ~~l i 1 1. b '.=~ iC:·.J 1. ; 1';:~ .. r. i. r'\ ;:~d L) \' l".l··l!€::: C!ii:: P ':'7.1'" t ff!t2n t 
.:).n<::! ~\!El do I"lot· ':";I;;:'e !-lOlA/ the' 1 ,:~ndo~'Jnr::'r" cc;ul c:l i',,'" :i. nVDl \I("~di. n <':l.n i:'!.Ct .::If 
omi ':;;~;:i. on. 

pD.ge 



Section 8 page 9 - lines 18-20 
prescriptive easement that has 
effE~c:ti'./e da.te o{ this'::\ctJ." 

11(3E:'ctiCJn~; :5 '::l.nel {:, ,:::;.pply 
not been perfected prior to 

To futher clarify the word 

onI)/ t.o ,,~. 

[the 

"perf f2cted"; we sugge:;t t.hat the ~"iord .1.'j.!",lg.t~=L~J.,J}::.~~ b£~ i n~:;er-t(;;)d 
b f:!·hJI·-e "pelr'-f eeted" " 

In conc:lusion j we share the concerns of Attorney John Thorson as he 
outlined them in his testi~ony. We feel that any applicatiun of the 
federal test of navigability for purposes of determining the 
r-c:.'r::;·-C:'i::'.t.icnD.l L.I.'O;;e uf :,;t':'-'.t("3: '/·J3.t.E?t·-S ma'/1 i.n ·fa.ct,! be ':::CJritl·-a.lry t'::J tl"~'"::;; 

Supreme Court decisions and the public trust doctrine. Sometime in 
the future it may be rlecessary to classify the surface waters of the 
State based on their capacity to sustain various types and amounts 
of recreational use. 

I 

Thank you for the opportunity to comment on House Bill No. 265 and 
be assured that we are committed to helping solve the issue of the 
recreational use of State waters. We would appreciate any comments 
': on c c'r' n i ng OLW p et- C E'pt t Dn 5 0+ t hi·:=; i ::;~:;LH2 a.n d our ~ougC.:J E":::; +..: ed I'" ev i ~:; i em <os 
tot. h :1. <;::. b i J. 1 -f rom ff1E:'illt:. ,-::!r S Df t 1'\ '2 .:: CJi11rnt t t f'2e '! i. I::~:; c:; t ",\f -f Clt- oth i~lr 
interested individuals or GrC.:Jani~ations. 

'3 i Il C €~~-. (.;~:I. Y '.' 

land M. Lindbergh 
Lindbergh Cattle Company 
Star Route, Box 337 
Greenough, MT 59836 

c c : F\E~p. t,:ea,m 
F<ep. t'1 0 Cln'2 

r~(3p • I<eysel'­
!"1~:wy I;,)!,-:i. ght 
nDn L'-Jat\'2rm,3n 
,J i in Fl \/nn 
~:;ta.n Bradsr·'.:Oi.\-\J 
BI'-',enda Df.?2Smond 
.J i [T,m :i. 1'2 L"I i 1 -3D[1 

p ag e ... :~::".-

Lubrecht Forest, Box 1 
Greenough~ MT 57836 



Rep. Tom HannRij. 
Capi tol Statifitn 
Helena, Hunt. 

Dear ReJJ. HAnnah: 

1;. :~. J'elt~m 

Rt 1 box 15 
Je~f~rs.n SD 57038 

I was r~cently aL~rted te the J..l6lnaana L~~islati¥e Crisis concern1~ 
:J tremu access for recreatiinal "Use. 

l3ain~ 8. native scm that sert 'If kee-ps en. ftJ@lt in Hontana Iill lllUch 
concerned a~~ut this. FGlr several yea.rs I h(w~ s"p~nt nost flIf the snomer on the Ma.:tisen 
rivt'ir from Heggen dan on d~H.,n Sf/me .20 1l1 •• 8. I have paid }"r<?J1k Shaw fer a. Sllot te 
park and didnt lik~ it but appreciate the fact h~ doesnt try and ke~, anyonft .ff the 
streRm • I fully r"A.llz" the T:less';.:,must cl~an up, And ether aets of' stupididty ily 
thatless pee1l1e en his lanci. 

The term. R'BCR'SATIOU nef'!ds d",finin~ to l:ee:r unrestrichd metor 
travel, aeer busts Md R.ck cencerts from str'-anl side. 

r love :'ree ac:ess t. land Md waters but :he land 0liIlfOl'S sid.fI! af 
the au,~stiQn and his int~r -st in raaintninin~ a fishable ''''8t(~r is sur"ly as im­
~e~ative as free access. 

~l"'ase consider that the aaeve sentirlents c~lFle :;:'rfJIn on~ wh9se r.ets 
in faotana be aack to 1878. I:l a lnndewnerlll of rural lnnd in II}IVi-\ nnd So Dakota. WAS 

in the farm see .. business fQr 60 years and in r~c"nt ~'~ar8 nave SIlent f~ ta five 
months .f thl!) year in Ht1ntana. 

2es~~ctfUlly yours 



Rhoda G. Cook 
Executive Secretary 

I·IT. TO::l Hannah, Chairman 
House Judiciary CO~llittee 
Capitol Building 
Helena, nontana 

Dear Ix. Hannah: 

P.O. Box 631 
Hot Springs, MT 59845 

Ph. (406)741-2811 

Jamuary 28, 1985 

Jor your information, the Board of Directors of !-lontana Out­
fi(jgers and Guides Association a.greed not to support any bill 
on the stream access issue until such time as the bill is in 
final form and. revieHed again by the Board. ~Ie Hould then 
detemine Hhat action to take, i.f any_ 

ZlY, t5cW~ 
Henry ~ron, Presiden::'~t~; 
JB/rgc 

cc: ~lph Holman 
R. Craig Hadsen 
Tag ilittel 
3moke ~lser 



-TO: House of Representatives 
Montana 1985 Legislature 
Re HB(s) 16, 265 and 275 
Testimony by Steve Aller 
Big Timber, Montana 59011 

j~ \,,~ (~ ktiPI( ~ 
I?/'r ~L/C)~ 

I attended the hearings on HB(s) 16, 265 and 275 last Tuesday evening, 
January 22nd_ I did enter written testimony at that tiIre, but would like to expand 
on that testimony_ Most of mat follCMS is in reference to HB 265 and the proolerns 
I see with it_ HB 275, HB 16 and Rep_ O:rville Ellison's bill have many rrerits and 
should be loOked at closely_ 

I am in a rather unique {nsition in regards to rrost lando.vners affected by the 
recent Montana Supreme Court decisions, as I make my living on a dude ranch that 
offers quality fishing; fishing that we have regulated on our o.vn as fly fishing/ 
catch and release~ 

These self-im{nsed regulations have given us excellent fishing, and because of 
our work with the stream, our business has been secure and growing_ 

with the Cou:rt's rulings on stream access, I am no.v concerned about the quality 
of our fishing that we will have to offer in the future_ 

The Public Trust Doctrine and the Court's rulings make it very clear that the 
public has the right to use the surface waters in the state, but do these documents 
go further in giving the p..1blic the lil:lerty to use the banks, strean bed and {nrtage 
rights of unlimited distance? If they do, this is clearly an illegal taking of 
property-

I had many p:;c:ple caning in last su.rnrrer fran above our property, belo.v our 
prop:;rty, and fran government lands and wadding into our private prop:;rty section_ 
None of these p:;c:ple were fly fishe:rmen and none were inclined to resp:;ct our self­
imfOsed catch and release rules_ These people can wade in on my private stream 
bottan and catch and keep five (5) rainbow trout and ten (10) pounds of brooktrout_ 

Under this situation, hCM long will I be able to offer quality fishing? If 
only three p:;c:ple came onto my prcperty in one day and killed their limit of fish 
(15 rainlxM, 30 fOunds of brooktrout), that would be more fish taken in a day than 
are taken fran the strean by our o.vn p:;c:ple in one year! 

You may think this is a problem for the Fish & Game department, but the real 
prcblem is that we've lost control of our streambed, private property rights, and we 
will eventually lose our business _ What will I do when people no longer cane to my 
dude ranch to fish because of p::>or fishing? ~Vhat do I do, subdivide my prq:>erty and 
me '€ to town? 

Please consider my individual case men drafting the upcaning bill on stream 
access_ HB 265 could be a reasonable bill if lines 17 through 22 in Section 2 gave 
the p:;ople mo o.vn and pay taxes on their streambed and banks their rightful control_ 
I'll say again, that I believe this right was taken illegally by the Court's broad 
ruling_ 

The Public Trust Doctrine, together with the M:mtana Suprane Cou:rt's decisions, 
give the public the undeniable right to the surface water, but the Public Trust 
Doctrine should not be interpreted to take in the streambeds and banks _ If my 
merrory is correct, Margery Brown, Associate Dean of the University of Montana Law 
School, ranarlred in earlier canrni ttee hearings that she did not read the Doctrine to 
give recreational use of the streambeds and banks_ 



-Any legislation that canes fran your carunittee should :r;ut non-meandererl, 
privately ownoo streambeds back under the control of the rightful owners.. This 
opens amother question, h~ver; heM do you handle recreational use of rivers \\here 
the beds are privately a.vnoo, but there has J:een no conflict of use? I believe 
recreationists should re able to use these streams \'.here there has reen no conflict, 
am senething could be done with 'historical use' or sene relatoo con::ept .. 

The other prc:blem I see with HB 265 is the language pertaining to 'portage' and 
'barrier' .. The language covering these two sections should re simplifioo in sane 
manner and you could do no retter than to refer to Rep~ Ellison's draft on this 
issue .. 

Going back, I hope that any bill that canes fran your canrnittee gives Ire 

control of who uses my streambed.. t'1as it legal for the Montana Supreme Court to 
take control fran Ire? I believe not! Should I be forcoo, if the legislature 
doesn't act on my concerns, to go through an expensive court case that I cannot 
afford? I hope not .. 

Res[ectfully subrnittoo, 

,~V-O Qlt~ J~-
Steve Aller 



ReDresentt'lti ve Tom Hannah 
House of Re~resentatives 
C2.Di tol st~_ti()n 

Helena, Nt. 53620 

De8T Representati ve Hannah: 

Mr. & Mr~;. Chris JllUert 
640 34th Ave. N.E. 
Great Falls, ~t. 59404 
January 20, Ij85 

Vre are wri tin,'s to y'lU in sU;lport of H. 3. 265, the comoro­

mi se streD.m access bi 11 between lando,mers and recre rlti oni sts. 

This bill has received a lot of work from both the a~ricultural­

landovnJ.er 8nd recren,tion sides and is the best and most carefully 

thought out of the stre,)J!1 access bills. We fef31 that the other 

access bills such ~",s iI. B. 16 are in cO:1flict wi.,h the recent 

Supreme Court rulin.g and are very li:ni ting as to the ~jtreams and 

ri ver~J in I10ntana that fishermen, boaters, 8.nd hunters could 

enj oy. H. B. 16 0.110'\.'8 the Dubli c to the use of the strea'Tl bed 

~:md banks on only those ri vers th'it meet • he feder~_l test jf 

navi r,-abi Ii ty, that is, the IE ssouri river, BiGhorn ri ver, Dart 

of the Yellowstone river, the lo~er Gallatin and the lower 

Dearborn ri~er. The bill introduced by Rep. John Cobb-R, Augusta, 

"TOuld Dut many streams in Montana off lL:li ts and in addi tion 

gi ves unrestri cted ';Jowers to the D.I:JRC to deter;;)i ne whi ch stre:.:..'Tls 

the Dublic may US8. 

l:'lease use Tour vote to suo'0ort H.3. 265 8nd to oppose H.3. 

16 and the Cobb hi 11. pr~88aze of either 11.D. 16 or the Cobb 

bill will only Drolon~ the liti~ation needed to onen most major 

watenrays to ci ti ze~1S of IIontana. 

:d:~:C£7 , 
lJ; c /#t~, (!t.~ 
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Representative Tom Hanna, 
Chairman House Judiciary Committee 
Capitol Station 
Helena, Mt. 59620 

Dear Mr. Hanna: 

Jan.18, 1985 

My wife Betty and I are out-of-state anglers; and spAnd a 
substantial part of the summer in our cabin near Livingston. 
We neither own nor intend to own any private fishing water, 
and so our angling activity is, with the exception of pay to 
fish spring creeks, spent on one of the many streams histori­
cally open to the public, but also on streams like the 
Boulder above Big Timber and others where most of the access 
is only available by crossing private property to the river. 

At first(about six years ago) we approached ranchers & other 
property owners as strangers, and with rare exception were 
granted access and permission to drive through gates so that 
we could park close to the river. We remember that these 
courtesies as given with a glad heart. It was understood, 
and only rarely spoken, that gates would be closed, litter 
removed and generally the property and resource respected 
or we needn't ask again. We understood that guest ranches 
and the like were reserved for paying guests, but even then 
refusals were always courteous, sometimes with the invitation 
to return when the season was over. 

Angling friends we have made in Montana have had very similar 
experiences: and with them we have discussed the current 
controversy about "right of Access" once anglers have been able 
to get to the river at a bridge or some other point. The con­
clusion has consistantly been that we could not enjoy the 
prospect of fishing from private property unless the owner 
both knew we were there and approved of our presence. We very 
much hope that the majority of Montana anglers feel the same 
way. 

Now, Having said that, we do appreciate thatin specific sit­
uations involving boating and where sportsmen and landowners 
have been unable to work amicably, legal decisions may be 
required, but we feel strongly that the Supreme Cour~s recent 
indescriminate ruling has thrown the baby out with the bathwater. 
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2800 Ft,IRMOIJNT BOULEVARD 

EUGENE, OREGON 97403 

(503) 344·6666 

What we fear most has already begun to happen, erosion of 
the historic host-guest relationship between land owners 
and sportsmen. The end result of this, I fear, will not 
only be diminished angling pleasure, but refusal of access 
across private property. This will likely lead to a net 
loss of angling opportunity. The worst probable effect will 
be alienation and polarization between two classes of 
citizens that have historically had good relationships. 

I would say to those who for some reason are dissatisfied 
with the old system: be careful of what you wish for, you 
might get it." 

Most importantly, consider in your legislative deliber­
ations thatall rivers and streams and their land ownership 
situations are markedly different. Wild fish populations 
in many waters are delicately balanced; and when disrupted 
by increased pressure may take years to recover. It will, 
of course, be easy to shift responsibility for this loss 
to the game regulation agency which unfortunately is prone 
to act too late with too little because of political pressure 
for fish harvest rather than conservative wild fish 
management. 

Whatever the larger outcome, special consideration should 
be given to protecting the status quo for the fine spring 
creeks, that would most certainly be the worse for unres-
tricted public access. Many of these spring creeks and also 
other rivers like the Boulder are in effect hatcheries for 
the Yellowstone as well as other large rivers with well 
established public access. It will be important to understand that 
many very high quality fisherieB are thAt way precisely 
because land owners are careful about the number of anglers 
that cross their property. As you know the State has no 
mechanism for limiting angling pressure per se. 

Finally, if you will permit an older angler one bit of 
philosophy: Citizens rights should be a golden mean, and 
not an end in themselves lest mischief be done to society's 
tranquility and always limited resources. 

We thank you for your consideration of our viewpoint on the 
important question of stream access before you. 

Very truly yours, 

a'~ S;--U-~J-
I John & Betty Soreng 

1-1e<....; O-drl",~ss 

SORENG. JOHN & BETTY 
3550 BLACK OAK ROAO 
EUGENE, OIEaON .. 405 
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BIF~_'_S ________________ ~jl~ __ 
Greg Lilly 
2012 N. 7th Ave. 
Bozeman, MT 59715 

My name is Greg Lilly. I am co-owner of the River's Edge, a 

specialty fly fishing business and outfitting service in Bozeman. 

I am a native Montanan and I have earned a living through 

recreational fishing for 15 years. 

I would like to testify in support of house bill 265. 

As I have stated, I've been in the fishing business for many 

years. The major thrust of our business is t~ help people 

experience, successfully, the tremendous wild trout fishing 

available on Montana's streams and rivers. We do that with our 

guided programs and through our store where we equip them with 

the right gear and dispense a million dollars of advice and 

information free. In a season we visit with thousands of anglers 

and in those conversations I hear the same thing over and over 

again. We Montanans do not realize how fortunate we are to have 

the staggering number of miles of trout streams we enjoy. 

Anglers from the rest of the U.S. have seen their home trout 

waters degraded or destroyed. They now look to Montana to 

obtain the quality of angling experience they no longer can 

find at home because of industrial pollution, voracious energy 

appetites that are satisfied to the detriment of rivers and 

streams, acid rain, improper mining practices urban sprawl, etc. 

(406) 586·5373 
2012 NORTH 7th AVE .• P.O. BOX 4019 • BOZEMAN, MONTANA. 59715 



These thousands of non-resident anglers bring a lot of money 

to Montana, but of equal importance is the fact that they are 

vitally concerned that Montana's wild trout fishing, some of 

the finest in the world, remains at the level they experience 

today. Because of this concern they are strong allies of all of 

us in the state who are also fiercely anxious to see that the 

rivers and streams remain as good or better than we currently 

enjoy. I think that means they are allies to landowners and 

recreationists alike and I think this is the very important 

point about house bill 265. The effort to draft a bill that 

would address both landowner and recreationists concerns was 

undertaken with the thought that the two groups should be 

allies and not adversaries. When the supreme court determined 

that recreationists had basic access rights to streams, we 

all were deilighted but at the same time we empathize~with 

the concerns the landowners had over ambiguous definitions, 

portage rights, liability and so on" I feel that house bill 

265 does a good job addressing all 1:hese concerns and in the 

process it is has proven that agicultural,landowner and 

recreational interests can work together. Hopefully it is 

a start towards an alliance that insures that in the future 

when are rivers and streams are truly threatened we will have 

the strength to preserve them. 

I urge you to recommend a do pass on house bill 265. 



\ 

d~ /~;Z , 
1'~~ .J"1;cti4-~.~f tRJ..;vu-~,-.-tJ"·~J 

/~---.. ~~~~ , 

~- .£~d/!-''''7 Cz--?1--~ Y,-",C ~ -~~L ~ 

"O:Cu..-tL- ..... ~ --t-LI"<--l. ~"£'--...r-::l-- v,rL-.J.. U-,.-.....tf.A-./ce-fz." '-- .:<.-

,",v~ -tl...-Lr a.-lie-..... ... <-ot- ~JL::... ~y--<..t'" ..... to ~ 

Fr ..--t...;;- I-.- ,/l.~~( i ~~ rtr>-~ ~ ~.t-<-L..-:.u. 

d4. C>...<-<-~.;.L.-- U t..'''., ~ A- c4<'fr ~'-""-4/L--x J 

~F-f/....t.:,..,...h~ ./VI.~ ..A...,.1--;1-. J ./Z....( rz~~':'':'' 
v 

of l'..-l.-tjJ-<- w~<-- ~r7 tIVv-.,L- I-~- ~4> 

1A'Vu., U1'f..- t..f..-l..- vU! .. .J. 

~~l-&tA..·?/ ~~/h'L-V~7J ~":&17~ 

~..1" I /U.~ 1_ /'.t. •. '-y -It.L ........ ~---rt.t..a "kL.. A/y: ?.t._~ 
,,/ t7 /1 " .J 

-UL-l....:f i~ ../Z--~<k-z.. ... a.......L -{./.' • ~ LC--<.., u.rt-;V'"-C...... .#r...(,t-y-<-. 

\ 
- ....... 



..... 'l.. ... -
t-v"1--.dr of ~ ~ 6-;.~) ~ ~ 
~ -~~r- -ljva..-l-~ ~ ~ 

.. '-'f~ ~ i ~ ~7 M-- -:;dcd 7 
~ ~ t1:, W#'t--rJ.- 64- ~ tn-~ 

-to a.-t:t~ . 

tl:;.. ~t-n... "f o-r-vr-~ ~) w-z.U 

fho- -ItAA..~ / J ~~ -L:i-v'"-,- ~" 

~ ~ k~~7':1 .3 ~~ -~.,..-~ ~~ 

~ t,:"'- -&~ J ~~?- -61,-<---~ 

-to ~ .rr-. ~o ~~. ~ 

~JI ~~~ 7-~ 

."ll/:J- JlAI-v-~ r ~ ~ ~) 

-£LJ- ci- t/,~ ~ t:/.-d ~-~ -fu-l ~ 

~ ()... ru-i~vI- ~ ~-- r ~ (?~I h-

·....£~vt- ~""'1,,~ I M- to--Yl--tMv-~.,..~ ~~ 

h-~~~~. 

/.Ju,~ ~ ~~ ~ tP-~:-' .. 



~~ - ~ -f-~ ~ ~l-~Jc 
av-.-I- /::J~ d ~ D-U/l- _,b-VV-Y<_.A-Ff}../14< U I 

wI~ w-t- ~ ~/ , 

~ £'~-I- £,- -L(}(J ~ ~-

-to w~l_ re.-fy-- w-a--~ r-~ uf ~'­
r~~·~v-7~ 
-IL~ ~~ tL ~l.. ~. .J~ C:o ftLo-

u.n-1--h- ~Ul-' .:::f-h r:vu-~ ~O~£-.--t- -to ~­

,0% U- '--- J~.~ p"'-~~ .4<-J-;~d -to "'- fo(f 
d ~ tJ.-.f-- a/I/v~' __ I,-,-c--v~ 

p_~--" -U 0 I 

,.- -[l..-J ..9 U-~ F r'J4-r to wJL 

~ ~ tl/l-R--~ w-/UAL .J) {.k-~ £0 ..-£--vd{! 

~ ("'L~-Vu..-

,*,(T-VV-, C-C(O'- FL-rlv", 

I 

"iO'iMf~ 
Ii 

C. ~--vt-<J-A- • J_JJL~"-... t:·,,,", 
I 



--~ 

"""' -
~ wz.V '~w,!d iL- ~'/I 
i/~ ~.-tJ..---J--tJ-tA.I'~ C w-lc~ t4 i/u.. t IJJ,L ~z-- tn....-

-tAd ~~") 'io ~ t1--~ ~ ~ 
~ ~ ~ ,o:r~~.~ 

-b-.v~ ~/~ ~ . --tL.;l- c:....~~ 

wiU #~~ -t1J-.-,._ r'th-- -..u~ 

~ .... ~ . 
.-9~ vL~,LJ4~ I tL- /L4lvt- i ~ 

J(J,~ t'·-t-I.~1/'-- to r;L~4 w-tL.r>-' ~~ 

0&-~~ tyL- tW ~c7J) 
~.~I~~rL 
o--t1~ .... ~ ~. ~ ~, ~ ot:..-

~ 'vj~ A.--L- ~ ---b-e-

~~~~cf~J-~ 
v-:... ~ wJl-tre.-~ ~ ~ 
..£vc~J ~~_J~>- tU ~ 



.. ~ ;:.~ .h,~_ "" ~. 
. ~- .' _ 1- t4- J~ -~ . .:J4.:. 

~. ~ .P-<- a-<'~ &--

-< .. ~ ~~~- .-..~~ 
~ ft-...,L-/ ~ -f4.. ~:f 

~-'-~~~, ~.n ~ a..- 0 
~~eA-~ wiU~1-
/rY~ ~I r /P1A/~~. 

~~ -I~ .~ ..J.e, ~ "fn- ~ 

~).w-A.o ~ ~A...~ ~­

Up0-f'-';"" ~/ ~ ~.h­
~ -4~ '6, v<--<>--<-,.b, ~ ~ ~ 

""'. 



;..-~ 

~} ~ ~~V--4~ .~.J--",ud-

~ i:o rt»~ -4 rr-~eti~ -t:., 

. ~e. ~'r' ~~r>- fz-~ 
JuJ:,~' 

~ ~ ~ > (l/-1 vr-<-U a-o ~ 

~, /'A...N~~::>] ~.A.~ ~~ ~ 
• ~--bJ~J ~ ~ <>--I 

..b.-&I-a.., r trLP D.-.-.J- r<>- ~rL~d>.... - 1V<... 

~...:. r ~,p.d- /Yt-~ Y4.. 

~ ~ ~ ,..dt. ~ fl.Lj-d.l-

ttj -iI.,. ...J ~r--r ~ ~ ~ 
~ ~ trtvr- ~J.. "'- , 

~~ ~c.~ ~ 'i~ ~. 

,So- '7t t/A-L.- &M- fl-4--~ ,? 

.~ ~ i, ~ 0 wI.-d kL­

~ _~~ Oyu/1.~) 
~I 

I 

L -rvvv..l-, t/. ([;y;;:;;:C:?) .. ~~ (ZJ. ~~ 

" i t 
s~, -

. ~., \, 



Statement to the House Judiciary Committee 
Regarding Stream Access Legislation 

January 22, 1985 

Franklin Grosfield - Rancher - Big Timber 

My viewpoint on the stream access issue is that of an owner and operator of land 
and water resources which I manage for purposes of agricultural production. The 
public also uses the land and water resource for recreational purposes. 

The resource management problem that arises is that we need to produce food and 
fiber at a profit which is plenty tou~h, and at the same time accommodate public 
recreational use as decreed under the Montana Supreme Court's Curran and Hildreth 
decisions. 

I submit to you that we do not at present have the management tools available 
to us to deal with the problem at hand. About the only tool that we have is to 
close private property to public recreational use. We discovered last summer in 
Sweet Grass County that this is still quite effective, even under the Court cases. 

Closure is not something that most ranchers enjoy doing, however, and it has 
obvious disadvantages to the recreational user. 

I hope that the Montana Legislature gives us some tools to work with so that we 
can get back to managing the land and water resources for the best interests of all 
of us. Toward that end, I would suggest that any legislation coming from this body 
contain the following: 

1. High Water Mark Definition - We need a practical and understandable defini-
tion of ordinary high water mark. The definition used by Conservation Districts in 
administration of the Natural Streambed and Land Preservation Act meets this 
requirement and has withstood the test of time •. 

2. Liability Protection - Since the property owner cannot exclude the public 
from certain portions of his property, he should have immunity from any liability 
that should arise as a result of public use under the Supreme Court Cases-

3. Prescriptive Easement - It should be clear that prescriptive easement 
cannot be acquired by recreational use so that the property owner has no reason to 
exclude public use because he is concerned about this possibility. 

4. Trespass - We need a better trespass law so that we have an effective way 
of dealing with that small minority who abuse their use of the resource. In keeping 
with Fish, Wildlife and Parks excellent advertising campaign to Ask First, perhaps 
an expansion of the current Big Game law to include all recreational use would be 
in order. 

5. Structures - There appears to be some question under the Court cases 
whether or not the property owner still has the right to build and maintain structures 
such as fences and headgates within the ordinary high water marks. The Legislature 
should clarify that this right has not been diminished, and may have to amend some 
laws such as the nuisance laws which could be interpreted this way in light of 
the Court cases. 
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6. Public Trust Doctrine - The Legislature should clarify, within its ability 
under the Constitution, how the public trust doctrine is to be applied in the future. 
Property owners are deeply concerned about application by the Courts of the public 
trust doctrine along the same lines seen in Hildreth and Curran in reference to 
such things as water rights, fencing, grazi.ng, hunting and title. We need to head 
off the potential stripping away of pieces of private property rights to the point 
where that term no longer has any meaning. 

Finally, the Legislature should neither expand nor codify the Hildreth and 
Curran decisions. 

Certainly there is no reason to expand on the Court cases either from a property 
owner's viewpoint or a recreational user's viewpoint. It appears, however, that 
the Legislature will be under a great deal of pressure to pass a bill of some kind 
on the subject. I would hope that in our rush to do something about stream access, 
we don't do something to make a bad situati.on worse. 

In that same light, I would urge that you not codify the Court cases. 

As you know, our system of government has built into it a system of checks and 
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balances known as the Doctrine of Seperation of Powers. Under this system, it I 
is the function of the Legislative Branch to make the laws, the Executive Branch 
to enforce the laws, and the Judicial Branch to interpret the laws. I would 
respectfully suggest that it is time for the Montana Legislature to re-assert 
its lawmaking function. '..,J 
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KNIGHT £6 MACLAY 
ATTORNEYS AT LAW 

ROBERT M. KNIGHT 

HELENA S. MACLAY 

DAN G. CEDERBERG 

January 22, 1985 

Honorable Robert Ream 
Chairman, Fish and Game Committee 
Hontana House of Representatives 
State Capitol 
Helena, Hontana 59620 

.300 GLACIER BUILDING 

111 NORTH HIGGINS AVENUE 

P. O. BOX 8957 
MISSOULA, MONTANA 59807 

(406) 721-5440 

RE: Recreational Use of State Waters 

Dear Bob: 

It is my understanding that three bills regarding 
the issue of recreational use of state waters, are to be con­
sidered this evening by a joint committee composed of the House 
Judiciary, Fish and Ga~, and Agricultural Committees. The 
bills are House Bill No. 265, House Bill No. 275, and the bill 
of the Interim Subcomnittee No.2. I received a copy of House 
Bill No. 265 on Saturday, January 19th, and a copy of House 
Bill No. 275 on Sunday, January 20th. I am unable to attend 
this evening's hearing. However, I would like to provide my 
written comments, particularly with reference to House Bill 
No. 265. 

I have serious problems with a number of the provlsl0ns 
of House Bill 265 from the perspective of clients of our firm 
who are owners of agricultural land. I will attempt to address 
my concerns, ",vith a reference to the applicable sections of 
House Bill 265 in sequential order. 

It is my opinion that the definition "barrier" which 
appears at Section 1(1) will expand, to some degree, the para­
meters of ,the applicable court decisions. This bill appears to 
include barriers that ei ther res trict passage or "recreational 
use". Additionally, reference is made to natural objects 
which "effectively obstructs" recreational use. Effective 
obstruction is an allusory and subjective test. Additionally, 
it is tied to the "time of use". The bill seems to include 



Honorable Robert Ream 
January 22. 1985 
Page 2 

boating and motorized craft as a permissible recreational use 
[see Section 1(7)(a)]. The presence of banks. shoals. or other 
natural features at low water. cOIlstitutes a "barrier". albeit 
that the water course would be susceptible to other forms of 
recreational use. I believe this is an expansion of the mandate 
of the Supreme Court . 

.. I have a particular prob lem with the definition of Clas s I 
waters. Five standards are established for determining whether 
a water course is a Class I surface water. I believe that at least 
three of the five standards are subject to question as to whether 
they are consistent with the Supreme Court decision. Section 
1(2)(a) includes lands which lie within the officially recorded 
government survey meander lines. I would submit that not all lands i 
bordering on waterways which are meandered are navigable streams for 
purposes of state ownership of the streambed. Paragraph (c) of the 
same section includes lands which flow through public lands. Most 
waterways in western Montana flow through public lands. I gather 
that the intention may have been to include such water courses 
"while they flow through public lands". This presents problems. as 
well. in light of the fact that many ranches in Montana include small . 
tracts of BU1. Forest. or State lands within the exterior boundaries .~ 
of private property. I have particular problems with subparagraph ~ 
(d) of this section. Subparagraph (d) includes surface waters which 'I~ 
are or have been capable of supporting commercial activity. Argu­
ably. any commercial guide could contend that the water course is 
capable of supporting commercial fishing activity. Furthermore. any ~ 
guest ranch which has utilized waters which flow through its property j 
and used by its guests. would have its waters classified as Class I 
under this definition. Mining activity. long since abandoned on the 
head,.,aters of many "vater courses. 'would also give rise to Class I 
treatment. 

I believe that the definition of Class I water should be 
narrowed so as to include only those surface \Vaters described in 
subparagraphs (b) and (e). 

The significance of an overbroad Class I definition. notwith­
standing the effect of expanding the import of the Supreme Court's 
decisions, is demonstrated in an examination of the treatment of Class 
II waters under this bill. I frankly have difficulty identifying a 
waterway \vhich would be classified as ClassII under the proposed 
definition. I will discuss the broad definition of "recreational 
use" later in this letter. but it should be noted that Section 
1(7)(b) provides that all recreational uses permitted in Class I 
waters are permitted in Class II waters, with certain exceptions, 

I 

~ 

I 

1 
I 
i 
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those exceptions including the operation of all terrain vehicles 
or other motorized vehicles not primarily designed for operation 
upon the water [subsection (iii)] .and the placement or creation 
of any permanent or semi-permanent object such as a permanent 
duck blind or boat moorage (iv). By clear implication, those 
uses which would be excluded from Class II waters would be included 
as permissible uses in Class I waters. I would submit that this is 
an expansion of the limits of recreational use afforded by the 
Supreme Court decision and the effect of permitting such uses could 
have a significant and unwarranted impact on agricultural landowners, 
particularly in light of the broad definition of Class I waters. 

I likewise have some problems with the definition of "ordinary 
high water mark" [Section 1(6)]. In particular, I have difficulty 
with the reference to "diminished terrestrial vegetation or lack of 
agricultural crop value". The presence or absence of "agricultural 
crop value" is another vague and illusory standard. For exaTTlple, 
is native wild grass an agricultural crop. A more appropriate 
standard is destruction of value for agricultural purposes. Addi­
tionally, rather than utilizing a standard of diminution of terres­
trial vegetation, a more readily identifiable standard \vould be the 
deprivation of the land of such vegetation. 

Additionally, the suggested provision does not seem to take 
into account flood plains or flood channels. I believe that the 
definition should clearly reflect that recreational activities are 
not permitted on flood plains or dry flood channels. 

The next area of concern which I have with respect to House 
Bill 265 is the definition of recreational use [see Section 1(7)(a)]. 
All of the categories of recreational use appear to be water oriented 
with one major exception, to-wit: hunting. The Supreme Court may have 
envisioned the hunting of water fowl within the confines of the water 
course, but I do not believe that it is a proper expansion of the 
recreational use doctrine to include big game hunting, upland bird 
hunting, and the hunting of non-game animals such as coyotes and 
gophers as permissible recreational uses on Class I waters. Addi­
tionally, reference is made to boating and motorized craft unless 
otherwise prohibited or regulated by law. This legislation is 
absent any express designation of authority in the Department of 
Fish, Wildlife and Parks or other entity regarding regulation of 
hunting, boating and motorized craft, or other forms of recreational 
use which obviously could llave a substantial detrimental affect on 
a water course or the lands which it abuts. In the absence of such 
express regulation or recognition by the legislature that public use 
can create adverse effects on wildlife, disruption of natural areas, 
damage of banks and lands adjacent to water bodies, this bill affords 
an overly broad statement of rights to the recreational user. 
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Additionally, reference is made to "related, unavoidable or inci­
dental uses". Clarification of what is intended to be a permissible 
act within the parameters of unavoidable or incidental use would be 
of substantial assistance in dete~ining \vhether the particular act 
is proper or improper within the scope of the definition. 

I have referred earlier to recreational uses permitted under 

I 
I .... 
I 
I 

Class II. ~ wo~ld ~eite~ate that the incl~s~o~ of certai~ a~tivities, ~ 
by a clear lmpllcatlon, lncludes those actlvltles as permlsslble uses • 
in Class I surface waters, and that the activities identified are not, 
in my opinion, consistent with the parameters of recreational use 
envisioned by our Supreme Court. 

I have a slight problem with Section 2(3)(a). This section 
excludes recreational use of stock ponds or other impoundments fed 
by intermittently flowing natural water courses. A number of stock 
ponds are fed by other than intermittently flowing water courses. 
I would hope that such impoundments, utilized for that purpose, 
could be excluded from recreational use on the basis of the use 
made by the landowner and not the nature of the flow of the water 
course which services the pond. 

I have some difficulty understanding the provision which 
appears at Section 2(5). I gather, perhaps incorrectly, that State 
owned lands which are school trust lands and which are subj ect to 'I' 
agricultural leases, have been administered on the basis of permitting; 
the lessee to make decisions regarding the nature and extent of public 
use and access, the overriding concern being the non-interference with 
the conduct of the agricultural enterprise. I gather that some ~ 
members of the recreating public may disagree with this management • 
principle. At any rate, it appears to me that the provision in 
question does nothing more than codify the uncertainties I 
which may exist as to the respective rights of the lessee and the 
public and the assertion of its recreational use rights. 

I have a particular problem 'with the provisions relating to 
establishing the right to portage. TIle title of House Bill 265 
provides, among other things, that the enactment will "establish 
the right to portage". Although the Supreme Court gave recreationalist'I'~ 
the right to portage around barriers, they also mandated that this rigl 
be exercised in the least intrusive manner. The language clearly 
appears to place the burden primarily on the recreationalist. The 
portage provision (Section 3) in my opinion shifts the burden from 
the recreationalist to the landowner, and reduces or eliminates the 
ability of the landowner to deal with specific situations on a case by i" 
case basis. I believe that the attempt at codifying portage rights ~ 
evidenced by House Bill 265 demonstrates the problems inherent in . 
endeavoring to legislate beyond the scope of the Supreme Court mandat~ 
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For example, nowhere in Section 3 is there a requirement that 
"need" for a portage route be established. On the contrary, a 
portage route may be established ~hen a member of the recreating 
public submits a request that such a route be established, and leads, 
within 45 days, to determination of a reasonable and safe portage 
route. See Section 3(b) and (c). Furthermore, the entire section 
engenders a detailed expensive administrative process for establish­
mentand maintenance of such routes, all of which become obligatory, 
upon the landowner once the request is made that a route be established. 
This provision also ha,rssignificant fiscal implications. Paragraph 
3(f) reflects that once the route is established, the Department of 
Fish, Wildlife and Parks has the exclusive responsible thereafter to 
maintain the portage route at reasonable times agreeable to the land­
owner. I gather that the obligation of maintenance is intended to 
extend beyond assuring that the route is open, and is inclusive of 
regular maintenance responsibility. I believe that this is a reason­
able obligation to impose upon some public agency, but not the land­
o\roer, as it appears that the designation of such a corridor will 
effectively preclude the continuation of agricultural endeavors which 
would be difficult to continue in light of the public's right to use 
the designated strip for access purposes. It also raises the question 
of whether the designation of the route is a taking without compen­
sation. The question of "maintenance" of the designated portage 
route also raises issues with respect to the liability of the land­
owner. The landowner's liability does appear to be limited to acts 
or omissions that constitute willful or wanton misconduct, while the 
public recreationalist portages or uses portage routes. It does not 
appear to me, however, that there should be any requirement of respon­
sibility for "omissions" under those circumstances. Once designated, 
a landowner should not have the responsibility for continued main­
tenance of the way. 

I additionally feel that the rights of the public with respect 
to portage are adequately set forth in the Supreme Court decision. 
If that feeling is not shared, at a maximum, the portage right should 
not be expanded beyond the provision evidenced by objeet~ofi 4 of the 
Interim Subcommittee No o 2 bill. S~~+'C::))1 

I also have some concerns regarding the prescriptive easement 
section. The Subcommittee's bill clearly provides that prescriptive 
easements be acquired through use of "land or water for recreational 
purposes". The specific reference to "land" has been eliminated in 
House Bill 265. While some land related categories have been desig­
nated, in addition to "surface waters", I believe that the general 
designation and reference to land should be included in any bill 
passed by the legislature. Additionally, the new Section 8 of House 
Bill 265 provides that the prohibitions against acquisition of a 
prescriptive easement do not apply to prescriptive easements that 
have not been "perfected" prior to the effective date of the act. 



Honorable Robert Ream 
January 22, 1985 
Page 6 

I am not sure what is meant by the ~vord "perfected". Some parties 
with whom I have discussed this provision suggest that this involves 
a judicial determination of the existence of a prescriptive easement 
or evidence of agreement by the pa~ties affected by a prescriptive 
easement, of the existence of such an easement. I 'l:vould be more 
caMortable with that standard. I believe it would be inproper to 
adopt a loose standard 'l:vhich is not conclusive as of the effective 
date of the act. I am concerned that parties may, armed with the 
legislative enactment, claim the existence of prescriptive rights 
based upon the recreational use rights afforded by the legislative 
enactment, w'hen in fact, no such right was intended to be obtained 
predicated upon former use. 

I have some of the same problems with House Bill 275, to the 
extent that that bill incorporates comparable language to House Bill ; 
265 'l:vith regard to the matters which I have specifically addressed. I 
I believe, however, that House Bill 275 has some provisions which are 
beneficial and which merit further scrutiny. In particular, I believe fII 
that the provisions of Section 4(2) regarding the development of I 
rules regulating water courses are helpful. Representative Cobb's 
bill contains a good statement of the relevant considerations which 
should bear on the issue of regulation of public use. Statements 
of overriding public concerns regarding the use of 'l:vater courses, ~ 
recreational rights notwithstanding, are well stated in subparagraphs 
2(a)-(g). Here again, however, I believe that there is a serious 6 
question of determining the appropriate classifications of the I 
State's 'l:vater. The Class I water standard established in House Bill 
275 may contain the same problems heretofore noted with

f 
respect to ; 

those waters which lie within the officially recorded ederal govern- i 
ment survey meander lines, but classification is nevertheless more 
appropriately restrictive and, I think that all of us can more 
clearly determine Class II and Class III waters under the definitions I 
provided by Representative Cobb. 

I believe that the enactment proposed by the Interim Sub- ~ 
committee No.2, may corne closer to the format of an appropriate bill i 
than either of the aforementioned proposals. I recognize that there 
is serious concern with regard to the standard of the "federal test 1'1 , ~ of navigability' contained in the Interim Subcommittee bill. I think, I 
however, that that standard can be appropriately modified. 

I have obviously addressed in more detail House Bill 265. In 
part, that is because House Bill 265 is a more detailed attempt to 
resolve the issue of the parameters of recreational use. In part, 
that more detailed analysis has occurred because of the understanding i 
that this bill represents an endorsed compromise between recreational . 
and agricultural interests. I believe that there are serious problems .. 

i 
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with the bill principally from the standpoint of its potential 
impact upon agricultural landowners. 

I also believe that the format of House Bill 265 demonstrates 
a flaw in the overall approach to the resolution of this problem. 
I would respectfully submit that the endeavors to provide detailed 
answers to unanswered questions have, in many instances, raised new 
and more thorny questions. It also appears that in endeavoring to 
answer some of the unanswered questions, the authors of the bill have 
attempted to conjecture as to the posture of the Supreme Court. It 
is obviously my opinion that in some instances they have erred on 
the side of expanding rights which the Court did not intend to afford. 
Obviously that point may be disputed. I would suggest that the 
initial efforts at addressing the impacts of the Curran and Hildreth 
decisions by the legislature be exercised with caution, and for that 
reason I lean toward enactment of a bill, if a bill is to be enacted, 
more in accord with that proposed by Interim Subcommittee No.2. 
Any legislation which is enacted will fail to address all of the 
issues which might come up during the next biennium. I \vould prefer, 
ilowever, to address particular problems once they become reali t)' 
rather than to create problems in an anticipatory manner. 

I suspect that recreational interests would, in many instances, 
contend that the Court's interpretations have arisen by virtue of 
denial of legitimate rights by certain landowners. In the same vein, 
I am positive that many agricultural landowners feel that overly 
broad legislative enactment will create the same kind of problems 
from their perspective if individual recreational users attempt to 
exercise their rights in an overly aggressive manner, armed with 
broad legislative pronouncements. 

This is an issue which has not been created overnight, and 
which is not subject to speedy resolution. I believe many citizens 
of the State of Montana would be more comfortable addressing some of 
the issues which are detailed in House Bill 265 after there has been 
greater experience from both the agricultural and recreationalist's 
standpoint in dealing with the general issue. 

RMK/bab 

P.S. 

Very truly yours, 

KNIGHT & MACLAY 

~----~ .......... ,,-
ROBERT M. KNIGHT 

I have enclosed a number of copies which hopefully will be 
sufficient for circulation to the other members of the Joint Committees. 

R11K 



J. S. Solberg Company 
108 McLEOD ST. - BOX 817 - BIG TIMBER. MONTANA 59011 - PHONE 932-2393 

January 20, 1985 

House Judiciary Committee 
Helena, Montana 

Honorable Chairman and Committee Members! 

The following testimony is offered in regard to the hearing on recreational use 
of State waters. 

My name is Bernie Hedrick, P.O. Box 817, Big Timber, Montana. I have resided in 
Big Timber since May of 1983. My wife and I own and operate J. S. Solberg Company, 
the oldest retail clothing store in the state of Montana. Our store is a small 
business which is located in Big Timber. 

I first became interested in the issue this summer (1984) when a customer, who 
resides in California and summers in Big Timber, told me that he had been denied 
the right of access across a rancher's land to fish an area that he had been fishing 
for quite sometime. The rancher was participating in an organized effort among Sweet 
Grass County landowners to close their land to public use for a period of time as 
a means of protesting the recent Montana Supreme Court rulings and to draw attention 
to the fact that the matter of recreational use of State waters was still not resolved. 

My customer was very irrate and indicated that he probably would not return to Big 
Timber and as a result, would not be carrying on any business with any of the local 
merchants. Fortunately, a rancher's wife was in the store at the same time as my 
customer. She took the time to explain the rationale of the landowners actions 
and expanded on some of the problems that landowners experience as a result of 
owning property which has a stream flowing through it. She explained that gates 
were often left open, stock was lost, fences torn down, their land was often littered, 
crops were destroyed by vehicles, problems with trespass, etc. 

As a result of their conversation, my customer had a better understanding of the 
landowners problems. He agreed that the landowner should not be open to such abuse 
but affirmed his right, as a responsible sportsman, to fish the public waters. 
The ranch wife left my store with the knowledge that .the sportsman did not want to 
infringe on the landowner's right to own and manage his own land, but merely wanted 
to exercise his right to fish in public waters. 

I 

I 

I 

i 
J 

I 
• 
I 

After that day in the store, I became interested in the whole issue. I read the 
Supreme Court Rulings, attended the Interim Subcommittee's hearing concerning the I 
recreational use of water on July 30, 1984, have reviewed all the information available I 
from the Legislative Council, have read articles concerning the Public Trust Doctrine 
and, most recently, read three rough drafts of proposed legislation. i 

I , 



After reading the above referenced information, I believe good legislation would 
address the following issues or define the following words in a manner in which any 
prudent man could understand. 

A. Barrier 
Bo Ordinary High Water Mark 
C. "Waters that are Capable of Recreational Use" 
D. Diverted water 
E. Recreational Use 
F. Portaging 
G. Landowner Liability 
Ho Prescriptive Easement 

After reading other proposed legislation, I believe that the bill (LC0069/01), 
drafted by the Interim Subcommittee, is probably the clearest and easiest to under­
stand. It would be my bill of preference if the following areas could be clarified: 

(1) On page -2- of LC0069/01, reference is made on line 8 to "any surface waters that 
are capable of recreational use may be so used by the public without regard to owner­
ship of the land underlying the waters". 

How does one distinguish a surface water that is "capable of recreational use" from 
a surface water that is not capable of recreational use or does a distinction need to 
be made? 

(2) Is there a general agreement or definition as to what "recreational use" means or 
is it even important? 

~ 3) On page -3-, line 7 through line 11, reference is made to portaging. It would 
appear to me that the reason for portaging is that the surface waters would be too 
shallow or else there would be some type of barrier which would pose a risk to the 
public using that water. It would therefore appear to me that some of the language 
should be the same as in Section 3. For example, New Section. Section 4. Portaging 
when permissible. A member of the public may, above the ordinary high water mark, 
portage around barriers in the least intrusive manner possible, avoiding damage to 
the landowner's land and violation of his rights. 

One might add to this section by stating that "Portaging should be used by the public 
only for purposes of safety, health or bypassing barriers". 

Other than the areas I have mentioned, I think LC0069/01 is the result of a lot of 
hard work on the part of the Legislative Council, Subcommittee members and all those 
individuals who have taken the time to give you input. 

I appreciate the opportunity to offer my views and am sure you will arrive at a 
that everyone will ,find satisfactory. 

Yours truly, 

/J/~Y'~L 4J-'4c"iL 
!e"rnie Hedrick 
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Fisherman's Paradise Telephone 406-932-2226 . 

I3vulder ~iver ~an(h 
McLeod, Montana 59052 

Membera of the Committee, 

At this writinc, I am oBly va:uely f.miliar with most of the bills 
concerninc stream acess that will be put before you today. However, 

any bill submitted that would ,ive the ~eneral public unlimited access 
to the stream bed would adversly affect my business. And I could not 
support such a bill. 

There 'is no doubt that the water flowin& in the streams of Montana. 
belon, to the people of the state as was ruled by the recent Supreme 

Court decision and later affirmed by the Public Trust Doctrine. 

In my opinion, the Supreme Court ruled only on the recreational 
use of surface water. of the state and this decision should not be inter­
preted to include the public's use of certain stream beds. 

To take away the property owner's rl,hts to control access on the 
stream bottoms that run throu,h his lands (if the stream bottoms are 
taxed as his other property and if the stream bed is not meandered) is 
~ainst the laws of this nation and unconstitutional. 

I ur:e you to support a bill that will be fair to both parties. 
But takinl away control of the stream beds from land owners is a ,reat 
injustice to all property owners as future consequences will undoubtedly 
prove. 

'~: ~~ t\~B. {c. 

~~.Jt ;X~S-

Sincerely, 

~ alt.1..--
steve Aller 
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,GLASS MASTERS UNLIMITED 
524 SOUTH MOORE LANE 

,BILLI~G_S,. MONTANA 59101 , , 

To the members of the Judiciary, Fish & GRme, and Natural Resources 
Comittees: 

, .:: .- -. . 
", ~ . .:-. "-

Doto the Legislative Ruling in the spring of 1994'concerning Pu~­
lic access to all Montana watervJaYso We have',found it next to 
impossible to enjoy some of our favorite £ishing and camping 
retreats. , , 

The Landowners that own the access to these, retreats have taken of­
fensive action which no longer allows 'us to trespass and enjoy 
the sport of fishing and camping on their lando 

In the past the Landowner bought and paid for 'their property which 
encluded the waterways on that property. Ther.efore, we feel, 
that if the ruling that allows the pub~ic to useall Montana 
Watarways is not reversed to its' original state, then, ~he 
State of Montana should be forc~d to buy 'all Waterways from the 
Landowner instead of trying to STEAL it 0 ' . ", 

Because the State of Montana has taken the Waterways 'from the land­
owner it forces avid Sportsman like ourselves'to use state OHn­
ed Fishing accesses wh~ch at most times of , the year these ac­
cesses are so crouded, commercialized, and lit,tered that it is 
impossible to enjoy. And we don't want to se~ the private lands 
in the same conditiono : ' 

The state of I',lontana is putting the Landowner and Sportsmans Rela­
tionship at the mercy of their own igno'rance 0 W,e only hope 
that the responsable parties will clearly see that more prob­
lems will result, than could possibly be solved o ' 

Thank you for hea:ring the' views 
Montana Sportsman. ' : 

tit;)} 
~'J" 
6~~,~~~ 

'davw9G~ 
//UM .' )", . 
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Recommendations for Revisions in Venue Statutes 
Prepared by the Montana Supreme Court Commission 

on the Rules of Evidence 

PREFACE 

This report and the accompanying draft bill are submitted to 
partially fulfill the request of Senate Joint Resolution 24 of 
the 48th Legislature that the Supreme Court Commission on the 
Rules of Evidence prepare draft legislation for submission to the 
49th Legislature to provide that "statutory provisions on venue . 

. accurately reflect the current usages and interpretations of 
those~aws .. " 

The Resolution recognized that the existing statutes "no longer 
reflect on their face the present state of the law," and ex­
pressed a desire that new draft statutes be prepared incorporat­
ing the "logical, useful, and consistent" rules and practices 
which have evolved by judicial construction of the present laws. 

The current venue statutes were adopted in 1864 at Bannack and 
are substantially the same today as when they were enacted. 
Throughout the 120 years of their existence these venue statutes 
have been the subject of dozens, perhaps hundreds, of appeals to 
the Montana Supreme Court. Many of the appeals were caused by 
the silence of the statutes on principles necessary to their 
operation; other appeals resulted from the ambiguity of certain 
fundamental language. The commands of various venue sections 
that particular kinds of cases "shall," "may," or "must" be tried 
in specified counties resulted in seemingly unending litigation. 
Concerning one of these sections, Justice Sheehy, writing for a 
unanimous court, complained in 1978: 

Possibly no statute has spawned more litigation in this 
state than section 93-2~04 relating to the proper place 
of trial. Year after year we are called upon to 
interpret anew what are seemingly simple code pro­
visions and to explain again the impact of our de­
cisions under the statute. (Clark Fork Paving, Inc. v. 
Atlas Concrete, 178 Mont. 8, 582 P.2d 779.) 

Justice Sheehy went on to extract, from what he termed "the 
mountain of cases which have arisen," the long-standing rules 
that decided the issue, and restated them for the thirtieth or 
fortieth time. 

The Clark Fork case illustrates the fundamental problem: basic 
rules exist but many cannot be found in the statutes. They must 
be located in, and sifted from, a "mountain of cases." When 
attorneys have not found the applicable Supreme Court opinion in 
the 190-odd volumes of Montana Reports (or hope that their 
opponents have not), the same legal questions are hauled before 
the Court again and again and again. 



The new statutes proposed in this draft have three objectives: 

(1) to include in the Montana Code Annotated =~:ose rules which 
have been declared and are settled by the Supreme Court but are 
not now stated in the Code~ 

(2) to change the language, without changing the meaning, of the 
sections that have caused the most litigation (primarily by 
substituting the designation "proper place of trial" for the 
ambiguous command that cases "shall," "may," or "must" be tried 
in particular counties); 

(3) to settle the few matters where there is still a seeming 
ambiguity, following general principles along the lines that the 
Court seems to feel would be best derived from what the Court has 
held in other situations. 

1 NEW SECTION .. Section 1. Scope of part. The proper 

2 place of trial (venue) of a civil action is in the county or 

3 counties designated in this part. 

Explanation: The only purFose of this section is clarity. It is 
simply an expression of the fundamental principle incorporated 
but unstated in the present Code and its predecessors. 

1 NEW SECTION. Section 2. Designation of proper place 

2 of trial not jurisdictional. The designation of a county in 

3 ~his part as a proper place of trial is not jurisdictional 

4 and does not prohibit the trial of any cause in any court of 

5 this state having jurisdiction. 

Explanation: This new section is intended to codify the results 
of a series of cases dealing with recurrent problems cd~sed by • 
the form and language of the current statutes. Although lntended , 

2 



only to set rules of venue, the phrasing of the present statutes 
has caused many litigants to believe they prescribe jurisdiction­
al requirements. The Supreme Court has had to rule repeatedly 
that these statutes do not in any way affect the jurisdiction of 
District Courts to try cases brought before them. All District 
Courts have equal power to try any action of which the district 
courts, as a group, have jurisdiction (Miller v. Miller, __ 
Mont. __ , 616 P.2d 313 (1980); State ex reI. Foster v. Mountioy, 
83 Mont. 162, 271 P. 446 (1928». Even if a court is not the 
proper one as designated by the venue statutes, it can try a case 
if there is no objection from a party through a motion for a 
change of venue (Miller v. Miller, supra; Bullard v. Zimmerman, 
82 Mont. 434, 268 P. 512 (1928)). Unless there is a demand by 
one of the parties, a court is not authorized to order the case 
transferred to another county or to refuse to try the case (State 
ex reI. Gnose v. District Court, 30 Mont. 188, 75 P. 1109 (1904); 
Danielson v. Danielson, 62 Mont. 83, 203 P. 506 (1921». 

Since these questions have arisen repeatedly over a long period 
of time, it seems sensible to include this or a similar provision 
to prevent endless recurrences in the future. 

1 NEW SECTION. Seccion 3. Power of court to change 

2 place of trial. The designation in this part of a proper 

3 place of trial does not affect the power of a court: to 

4 change the place of a trial for the reasons stated in 

5 25-2-201(2) or ( 3) , or pursuant to an agreement of the 

6 parties as provided in 25-2-202. 

Explanation: This section is simply a consolidation into a 
single section a principle now expressed separately and not very 
clearly in each statute. Every venue statute now, after 
designating the proper county or counties for particular pur­
poses, includes a provision that it is "subject, however, to the 
power of the court to change the place of trial as provided in 
this code." The Supreme Court has had to state on many occasions 
that the clause is intended only to preserve the trial courts I 

discretionary power of granting changes of venue to secure 
impartial trials or to promote convenience of witnesses or the 
ends of justice. The proposed section incorporates these decla­
rations and should make the meaning clear. 
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1 NEW SECTION. Section 4. Right of defendant to move 

2 for change of place of trial. If an action is brought in a 

3 county not designated as the proper place of trial, a 

4 defendant may move for a change of place of trial to a 

5 designated county. 

Explanation: This section and section 5 specify that the right 
to move for a change of place of trial on the ground that the 
action is brought in the wrong county belongs exclusively to a 
defendant. It might be argued ~hat ~his right should extend to 
some other classes of litigan';::3 I SUC:l as invoL.::-:tary plaintiffs 
~nder Rule 19(a), M.R.Civ.P. or some inter~~nors (Rule 24, 
~.R.Civ.P.). The courts have always held that such parties must 
accept the status of the ongoing action as they find it at the 
tir.e of their entry. Further, Rule 12 (b) (ii), M.R.Civ.P. pro­
vides that only defendants can move for a change of venue on this 
ground, which is consistent with all of the Supreme Court hold­
ings. 

1 NEW SECTION. Sectio:-: 5. :ultiple proper counties. If 

2 this part designates more than one county as a proper place 

3 of trial for any action, an action brought in any such 

4 county is brought in a proper county, and no motion may be 

5 granted to change the place of trial upon the ground that 

6 the action is not brought in a proper county under 

7 25-2-201 (1) • If an action is brought in a county not 

8 designated as a proper place of trial, a defendant may move 

9 for a change of place of trial to any of the designated 

10 counties. 

Explanation: Present statutes do not deal with this si~uation. 
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This section codifies a number of Supreme Court holdings that do. 
In many cases (particularly tort and contract actions) alterna­
tive venues are authorized, but the manner of choosing between 
them is not stated. A sizeable amount of litigation has result­
ed. All of the cases have held that the plaintiff has the 
initial choice and, if he selects a county that is proper, ~~~ 
issue is closed, but that if the plaintiff files the action in a 
county that is not one of those designated, he has waived the 
right to choose ;--Which passes to the defendant. Defendant can 
then decide to which of the proper counties he wants the case 
transferred. Of the many cases dealing with the problem, Seifert 
v. Gehle, 133 Mont. 320, 323 P.2d 269 (1958), a tort act~on, 
gives the clearest statement: 

In this case the statute means that either the county 
of defendant's residence or the county where the tort 
was committed is a proper county for the trial of the 
action, and had the plaintiff chosen either of those 
counties, the defendant could not have had it removed. 

In this case plaintiff waived his right to have it 
tried in one of the proper counties. Therefore, the 
defendant has the right upon proper demand to have the 
place of trial changed either to the county where he 
resides or to the county where the tort was committed, 
whichever he elects. 

This proposed section will preserve the rule of Seifert and other 
cases. It allows the plaintiff first choice among the proper 
venues and provides that a correct choice by him cannot be 
changed. If the plaintiff's selection is not one of the des­
ignated counties, the initiative passes to the defendant. He can 
move for a change to the proper county of his choice, and section 
25-2-201 MCA requires that the trial court grant the motion. 

I NEW SECTION. Section 6. Multiple claims. In an action 

2 involving two or more claims for which this part designates 

3 more 'than one as a proper place of trial, a party entitled 

4 to a change of place of trial on any claim is entitled to a 

5 change of place of trial on the entire action, subject to 

6 the power of the court to separate claims or issues for 
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7 trial under Rule 42(b) of the Montana Rules of Civil 4 
8 Procedure. 

Explanation: The present statutes do not cover this situation. 
This section codifies the holdings of the Supreme Court in cases 
that have raised the question. Our statutes have no provision 
for the multiple claim situation in which the county where the 
plaintiff files is correct on one claim but not for one or more 
of the others. It is possible, at least since the adoption of 
Rule A2(b), for a court to split the action and grant a change on 
one O'r more claims, but this causes multiple trials and may be a 
cure worse than the disease. For a great many years our Court 
has ruled consistently that a defendant entitled to a change of 
venue on one claim should have it on the entire action. The 
Court· feels the rule is necessary to prevent 3. plaintiff from 
controlling venue by adding spurious claims that have little or 
no validity, but are triable in the forum the plaintiff chooses 
rather than at the normal situs which would be the defendant I s 
residence or another location more favorable to the defendant. 

This new provision codifies the result of this unbroken line of 
opinions: Yore v. Murohv, 10 Bont. 304, 25 P. 1039 (1891); 
Heinecke v. Scott, 95 Mont. 200, 26 P.2d 167 (1933) ~ Beavers v. 
Rankin, 142 Mont. 570, 385 P.2d 640 (1963). It makes no change ( 
in existing law, but simply enacts it into the Code where it is 
available. 

I NEW SECTION. Section 7. Multiple defendants. If there 

2 are two or more defendants in an action, a county that is a 

3 proper place of trial for any defendant is proper for all 

4 defendants, subject to the power of the court to order 

5 separate trials under Rule 42(b) of the Montana Rules of 

6 Civil Procedure. If an action with two or more defendants is 

7 brought in a county that is not a proper place of trial for 

8 any of the defendants, any defendant may make a motion for 

9 change of place of trial to any county which is a proper 
~ 

10 place of trial. 

6 



Explanation: On a few occasions, the Supreme Court has had to 
deal with the problem posed by mUltiple defendants with conflict­
ing venue rights. Most situations involve defendants who live in 
different counties, but this presents no difficulty since the 
statutes (Section 25-2-108 MCA; amended in section 7 of this 
draft) have always allowed the plaintiff to file at the residence 
of any of them. Tort, contract, and real property actions, 
however, which present choices other than residence, have been 
troublesome. Heinecke v. Scott, 95 Mont. 200, 26 P.2d 167 (1933) 
raised but did not give a definitive answer to the question of 
possible priorities between defendants whose venue rights arise 
under different statutory provisions. That case involved con­
tract, tort, and real property claims, and was brought at the 
plaintiff I s residence where none of the defendants lived. The 
Court held that the action was basically one for recovery of real 
property, to which the tort and contract claims were subsidiary. 
Since ,all of the defendants were residents of the county where 
the land was situated, a change of venue to that county was 
awarded. The court noted that small differences in the facts 
might have presented much more complex questions. These 
questions are what this proposed section attempts to meet. The 
section would simply extend the same "good as to one, good as to 
all" principle that has always governed venue based on residence 
to all situations. Rule 42 (b), which was not available at the 
time-0f the Heinecke case, could be used to alleviate the diffi­
culties of a defendant placed at a real disadvantage. 

This proposed section does not change existing law or establish 
any new principle. Like the other new provisions it simply tries 
to codify existing case law (although, in this instance, cases 
are neither plenti:ul nor clear-cut) so that all the fundamental 
principles will be gathered together in one place and stated as 
plainly as possible. 

1 Section 8. Section 25-2-108, MeA, is amended to read: 

2 "25-2-108. e~he!'--~~~±on~ Residence of defendant. In 

4 otherwise soecified in this Dart: 

5 (1) the prooer place of trial for all civil actions is 

6 the county in which the defendants or any of them may reside 
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7 at the commencement of the action o~-whe~e-the-p~a±nt±££ ~ 

9 ~ if none of the defendants reside in the state, O~T 

10 ±£-~e~±d±n9-±n-~he-~~aeeT-the-~ottnty-±n-wh±~h-ehey-~o-~e~±de 

13 ~ttb;e~eT--howe~e~T--eo--ehe-powe~-o£-ehe-~ott~e-eo-~hange-ehe 

14 p~a~e-o£-~~±a~-a~-p~o~±ded-±n-th±~-~ode the proper place of 

15 .. trial is 3ny countv the plaintiff desianates in the 

16 complaint." 

Explanation: This revised section changes the location and 
arrangement of the most basic rules but does not alter their 
content significantly. Currently, section 25-2-108, which states 
the most fundamental of all venue rules--that the defendant has 
the right to have the trial in his county of residence--is the ( 
last section in Part 1, Chapter 2, Title 25, preceded by a long 
list of exceptions to it. The sequence is ccnrusing anci has 
caused much -needless litigation. This revision tries to put 
first things first, beginning with the most fundamental proposi­
tion, and following it with the exceptions. 

Subsection (1). This subsection extracts from the confusing 
welter of statutes what the Supreme Court has repeatedly called 
the "principal rule" of venue (see Hardenburqh v. Hardenburah, 
115 Mont. 46, 146 P.2d IS: (1944); Love v. Mon-O-Co Oil C,:;ro., 
133 Mont. 56, 319 P.2d 1056 (1957); Clark Fork Paving v. c\t:as 
Concrete, 178 Mont. 8, 582 P.2d 779 (1978)) and places it at the 
beginning, rather than the end, of the related group of rules. 
The proper relationship between this principle and others that 
are subordinate to it has generated most of ,what Justice Sheehy, 
in Clark Fork Pavina, called the "mountain of cases" that the 
present statutes have spawned. This new order and placement is 
intended to emphasize the pre-eminence of this rule and the 
Court's repeated insistence upon it. 

The stricken material "or where the plaintiff resides and the 
defendants or any of them may be found" at the end of subsection 
(1) is part of the current rule, but, in the judgment of the 
Commission, should be eliminated entirely. This deletion consti­
tutes a substantive change in current law, the only such change 
in the draft bill. Unlike the fundamental principle to whic~ it ~ 
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is attached, this separate method of fixing venue is legally 
questionable and almost never used except in domestic relations 
actions. As a built-in exception to the rule that a defendant is 
entitled to trial in his own county, it is an open invitation to 
subterfuge and sharp practice by plaintiffs' attorneys, and was 
so characterized in the single case construing it that has 
reached the Supreme Court. By a 3-2 decision in Shields v. 
Shields, 115 Mont. 146, 139 P.2d 528 (1943) the Court held that 
this portion of the statute permitted a plaintiff to keeo a 
divorce case in his own home county rather than that of -the 
defendant by serving her when she had to leave her home county 
and come to the plaintiff's in connection with other litigation 
between them. The two dissenting judges called the plaintiff's 
action fraudulent. They argued that the provision was intended 
to be used only when the defendant had no residence in Montana, 
or had one but could not be found there. The dissenters' con­
tention, though it did not prevail, apparently cast so much doubt 
on the practice that it has never again, in over 40 years, come 
before the Supreme Court. The Commission recognizes that this 
deleted language is often used in domestic relations cases; to 
preserve this existing use, similar language could be incorporat­
ed into 40-4-105 (3), MCA. The situation for child custody is 
covered in 40-4-211, MCA. 
The legitimate uses of the deleted language--to set venue in the 
cases of non-residents or residents whose whereabouts cannot be 
ascertained--are substantially covered by subsection (2) of the 
current draft. 

Subsection (2). This provision clarifies the portion of 
section 25-2-108 dealing with nonresident defendants. Since, by 
defini tion, a nonresident of the state is not resident in anv 
county, the basic rule of subsection (1) cannot apply. In thIS 
situation the statute has always given the right of choosing 
venue to the plaintiff, and this draft contemplates no change. 

Most of the litigation under this provision has dealt with 
nonresident corporations. An unbroken chain of decisions holds 
that a foreign corporation has no Montana residence for venue 
purposes, can be sued in any county selected by the plaintiff, 
and has no right to a change of venue for improper county (Pue v. 
Northern Pacific Rv. Co.,' 78 Mont. 40, 252 P. 313 (1926); Hanlon 
v. Great Northern Ry. Co., 83 Mont. 15, 268 P. 547 (1928); TrUCK 
Insurance Exchanae v. NFU Property and Casual ty, 149 Mont. 387, 
427 P.2d 50 (1967); Folev v. General Motors CorD., 159 Mont. 469, 
499 P.2d 774 (1972)). Since, under this statute, any county 
selected by the plaintiff is a proper place of trial, a nonresi­
dent is not entitled to a change even in those instances, like 
tort and contract actions, where alternative venues are au­
thorized (Moraan and Oswood v. U. S. F. & G., 167 Mont. 64, 535 
P.2d 170 (1975)). 

All of the existing case holdings would be undisturbed by sub­
section (2). The law will remain just as it is. 
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It should be noted that subsection (2) applies onl'! to the 
nonresident and does not affect the rights of a resident who may 
be joined as co-defendant with the nonresident. The resident 
retains whatever rights he may have to a venue change (Folev v. 
General Motors Corp., supra). 

The stricken language providing for designation of a proper 
county by a plaintiff was deleted as redundant with section 4. A 
plaintiff, whether he knows the residence of the defendant or 
not, may file in any county subject to defendant's right to move 
the trial. 

1 Section 9. Section 25-2-101, MCA, is amended to read: 

2 "25-2-101. eOr'let"~ee-~ee1:er'l~ Contracts. Aee1:or'l~ (l) The 

3 prooer olace of trial for actions upon contracts m~7-be 

4 et"1:ed-1:r'l is either: 

5 (a) the county in which the defendants, or any of ( 

6 them, reside at the commencement of the action~ or 

7 i£l the county in which the contract was to be 

10 county in which the contract was to be performed is: 

11 (i) the county named in the contract as the place of 

12 performance~ or 

13 (ii) if no county is named in the contract as the place 

14 of oerformance, the county in which, by necessary 

15 implication from the terms of the contract, considering all 

16 of the obligations of all parties at the time of its 

17 execution, the principal activity was to take place. 
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28 

29 

30 

31 

32 

33 

34 

35 

(2) subsections (2) (a) through (2) (d) do not 

constitute a comolete • list of classes of contracts: if, 

however, a contract belonas to one of the following classes, 

the proper county for such a contract for the purposes of 

subsection (l)(b)(ii) is: 

(a) contracts for the sale of property or goods: the 

county where possession of the property or goods is to be 

delivered: 

(b ) contracts of emolovment or for the performance of . 

services: the countv where the labor or services are to be 

performed: 

(c) contracts of indemnity or insurance: the countv 

where the loss or injury occurs or where a judgment is 

obtained against the assured or indemnitee or where pavment 

is to be made bv the ,insurer; 

Cd) contracts for construction or repair: the countv 

where the object to be constructed or repaired is situated 

or is to be built." 

Explanation: Present section 25-2-101 was, until the recodifica­
tion of 1979, part of section 93-2904, RCM 1947, which lumped 
together in a single paragraph the basic rule of venue and all 
its major exceptions. This was the provision about which Justice 
Sheehy said, in Clark Fork Pavina v. Atlas Concrete, 178 Mont. 8, 
582 P.2d 779 (1978), "Possibly no' statute has spawned more 
litigation in this state . "The portion that has becc~e 
section 25-1-101 was the focus of a major portion of that litiga­
tion. 

The original intent of the "contract exception" to the general 
rule placing venue at the residence of the defendant was to 
permit an alternative place of trial. The plaintiff could, if he 
chose, elect to file his action in the county where the contrac~ 
was to be performed rather than at defendant's residence. The 
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Supreme Court, however, in Interstate Lumber Co. v. District 
Court, 54 Mont. 602, 172 P. 1030 (1918), held that the word ~may~ 
in the statute meant "must" and construed the provision to mean 
that contract actions were properly triable only in the countv of 
performance. This decision, in conjunction WIth the earlier case 
of State ex reI. Coburn v. District Court, 41 Mont. 84, 108 P. 
144 (1910), which had ruled that the place of performance of all 
contracts calling for payment of money was at the place of the 
payment, effectively established the venue of practically all 
contract actions at the plaintiff's, rather than the defendant's, 
residence. The Coburn and Interstate Lumber cases were overruled 
in Hardenburgh v. Hardenburgh, 115 Mont. 469, 146 P.2d 151 (1944) 
which decided that "may" means "may" rather than "must ll and set 
out rules for determining the place of performance of various 
types of contracts that have been followed down to the present. 

The l"ast sentence of subsection (1) (b) and subsection (2) through 
the end of the section is an atte~pt to codify the results of an 
extensive line of cases dealing with the problems created by 
section 25-2-101, MCA, and its predecessor, particularly those 
cases struggling with the meaning of the "place of performance" 
language of the statutes. 

The contract venue statutes since their beginning have clearly 
intended to allow alternative venues when a contract is to be 
performed in a county other than the one where the defendant 
lives, but they have not proven easy to apply. Al though the 
Hardenburgh case got rid of an obviously erroneous interpretation 
that had robbed the alternative provision of much of its benefit, 
the decision did not settle all the problems. Determining the 
place where a contract is to be performed is frequently not an 
easy task. Host contracts call for a monetary payment of some 
sort, and when, under the Coburn and Interstate Lumber cases, 
this was made the single determinative factor, the loca~lon was 
normally clear. After those decisions were changed, that cer­
tainty disappeared. The Hardenburgh court, anticipating the 
difficulties that could result, laid down a succession of inter­
pretive rules which have generally been followed and developed in 
later cases. 
This portion of the section seeks to state the case rules in a 
form as brief and complete as possible although, in dealing with 
a series of court opinions that are lengthy and diverse, and 
extend over a period of 40 years, the rules are not always simple 
and clear. 

The Hardenburoh rules establish a basic framework. If a contract 
specifies a place of performance, the matter is settled; the 
courts will accept the designation. Where the contract is not 
specific, the court will look to see whether the contract allows 
performance to occur only at a particular site. If so, that is 
the location "by necessary implication." Some of these deter­
minations are reasonably simple, others complex. In the uncom- ~ 
plicated category are such cases as Colbert Drug v. Electrical 
Products, 106 Mont. 11, 74 P.2d 437 (1937) where the contract, 
al though it did not specify any county as the place of perfor-
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mance, was to maintain neon signs in Butte; Thomas v. Cloyd, 110 
Mont. 343, 100 P.2d 938 (1940) in which the defendant contracted 
to secure employment for the plaintiff in Butte; and Love v. 
Mon-O-Co Oil, 133 Mont. 56, 319 P.2d 1056 (1958), an action on a 
contract to drill an oil well on a described tract of land which 
lay in Fallon county. In each case the Court found a county of 
performance specified by necessary implication. 

Where both parties have duties and obligations which must be 
carried out at different locations, fixing the place of perfor­
mance becomes more difficult. Before Hardenburgh, place of 
pavment was the sole determining factor in most cases. After 
Hardenburgh, the court, in a search for a similar touchstone, 
experimented with a number of factors; place of negotiation, 
place of execution, place of payment, or some combination of 
them. Ultimately, it settled on the "county of activity," that 
is, the county where the primary purpose of the contract was to 
be accomplished. 

Determining "county of activity" as outlined in the series of 
cases which fixed this as the test, involves several steps. It 
begins with a consideration of all the duties and obligations of 
all the parties (Hardenburgh); then the court seeks to determine 
the ultimate purpose to be achieved and decide which of the 
various acts are :-:::-:'mary and which subsidiary to that purpose. 
The county where the primary actions are to be performed is the 
county of activity. The process was most clearly demonstrated in 
Brown v. First Federal Savings and Loan, 144 Mont. 149, 394 P.2d 
1017 (1964), which also contains the clearest expression of the 
principle. The plaintiffs, residents of Lewis and Clark County, 
received a loan from the defendant loan association to build a 
house in Helena. The association's office was in Great Falls; 
the loan was made there, payments were to be received there, the 
contractors and subcontractors were to be supervised and paid 
from there, and all the financial activities performed there. 
The actual construction, however, was all in Lewis and Clark 
County. The plaintiffs' action was for breach of defendant's 
obligations to supervise and pay the contractors properly. 
Defendants claimed venue was in Cascade County because the suit 
concerned duties to be performed there. Plaintiffs maintained 
that the contract existed primarily to build a house in Lewis and 
Clark County, and that was the proper county of performance. The 
Supreme Court held for the plaintiffs, saying, in part, "The 
theatre of performance, by necessary implication of what the 
parties in-tended as evidenced by the terms of the contract, is 
Helena." 

Brown is one of a number of cases holding that it is the overall 
purpose of the contract, not the particular provision that is In 
contest in the action, which governs venue. It is also one of a 
series, again beginning with Hardenburqh, which have decided what 
what is "necessarily implied" about performance of particular 

13 



kinds of contracts. It is these rules that are set out in 
subsections (2) (a) through (2) (d) of the draft bill. 

The lead-in to subsection (2) recognizes that the contracts named 
in the subsection are not an exclusive list of contracts, but 
merely those in which a rule has evolved. The Commission does 
not intend to require that all contracts somehow be pigeon-holed 
into one of the categories to establish venue. Contracts no+:. 
within the list are subject to analysis under subsection 
(1) (b) (ii) to establish venue. 

Subsection (2) (a) incorporates the holding of the Hardenburgh 
case; which involved the sale of a business and included real and 
personal, tangible and intangible property; McNussen v. Graybeal, 
141 Mont. 571, 380 P.2d 575 (1963) dealing with sale of milk 
produced and gathered in Lake county but sold in Missoula (venue 
was held to be in Missoula county where delivery and sale was 
made); and Hookins v. Scottie Homes, 180 Mont. 498, 591 P.2d 230 
(1979) where a mobile home was financed and sold in Valley county 
for delivery and erection in Musselshell county (venue lay in 
Musselshell county where delivery was to be made and the home set 
up) . 

Sub section (2) (b) adopts the rule dec lared in Hardenburgh for 
employment contracts. The Hardenburgh decision specifically 
overruled the portion of State ex reI. Coburn v. District Court, 
41 Mont. 84, 108 P. 145 (1910) which had held that the venue of 
any contract calling for payment of money was at the residence of 
the creditor, but adopted the holding of Coburn that the place of 
performance of a labor contract was the place where the labor or 
services were to be performed. No subsequent cases have deal t 
with the question, so the basic rule of Coburn and Hardenburgh is 
clearly in force and is expressed in this subsection. 

Subsection (2) (c) sets out the "insurance and indemnity" rule 
expressed in Hardenburgh, Hartford Accident and Indemnitv Co. v. 
Viken, 157 Mont. 93, 483 P.2d 266 (1971), and General I~surance 
Co. v. Town Pump, Mont. 640 P.2d 463 (1982). 
Hardenburgh did not deal with insurance, so its discussion of the 
subject is technically dictum, but the Court was trying to deal 
with all the implications of the basic change it had made by 
overruling the Coburn and Interstate Lumber cases. The later 
Hartford and General Insurance opinions adopted Hardenbur~h's 
rationale and applied it to the insurance contracts at issue in 
those cases. Using the "principal activity" test of Brown v. 
First Federal, supra, the Court in Hartford ruled that the 
performance called for in an insurance or indemnity contract is 
payment by the insurer on the happening of the named contingency. 
General Insurance made this doctrine more specific by holding 
that the place of performance of an insurance contract covering 
property in a number of different locations was in the countv 
where the particular property involved in the claim at issue wa~ 
situated. 
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.. The language of subsection (2) (c) is taken from the opinions in 
the HardenburGh and Hartford cases. 

< 

Subsection (2) (d) is the rule of Brown v. First Federal, supra. 
Brown dealt with a contract for the original construction of a 
building, but the conclusion seems inescapable that its rationale 
is equally applicable to repair contracts, so they are included. 

Note: Not all of the cases construing the contract exception to 
the basic venue rule, even those beginning with Hardenburgh, are 
totally reconcilable. Considering their numbers, it would be a 
miracle if they were. This proposed section is based on the 
large majority of the cases, which includes all of those that are 
most detailed and thoroughly considered, holding that contract 
venue lies in the county where the principal activity is to take 
place. A few opinions seem to state that a contract can have 
more than one place of performance, depending on the part of the 
contract sought to be enforced or the purpose of the specific 
litigation. These cases ignore the statutory language referring 
to the county in which the contract was to be performed, and are 
an open invitation to continue the endless round of litigation 
that the contract exception has spawned in the past. The 
proposed section therefore presumes a sinGle place of performance 
of any contract, located in the county of its principal activity. 

This proposal would follow and reaffirm Hardenburgh, Brown, 
McNussen v. Gravbeal, and Hopkins v. Scottie Homes, but reJect 
the rule of Peenstra v. Berek, Mon~. , 614 P.2d 521, which 
held that a contract for sale of goods was divisible into sepa­
rate performances by buyer and seller. Each was to occur in a 
different county--the seller was to deliver the goods in the 
buyer's county, and the buyer was to make payments in the sell­
er's county. Since the seller's performance was complete and he 
had brought the action for payment, the Court said, venue lay in 
the county where the buyer was to perform by making payment. 
Peenstra casts doubt on the entire sequence of decisions since 
Hardenburgh and throws the law back into uncertainty. The 
proposed section rejects it and any other decisions based on a 
"multiple performance" concept. 
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1 Section 10. Section 25-2-102, MeA, is amended to read: 

2 "25-2-102. ~o~~-ae~±o~~ Torts. Ae~±o~~--£o~-~o~~~--may 

3 be--~~±ed-±~-~he The nroper place of trial for a tort action 

4 is: 

5 (1) The county in which the defendants, or any of 

6 them, reside at the commencement of the action: or 

7 (2) The county where the tort was committed7-~ttb;ee~7 

8 howeve~7-~o-~he-powe~-o£-~he-eottr~-~o-eha~ge--~he--p±aee--o£ 

9 ~~±a±--a~-p~ov±ded-±~-~h±~-eode. If the tort is interrelated 

10 with and dependent unon a claim for breach of contract, the 

11 tort is committed, for the purnose of determining the proner 

12 place of trial, in the county where the contract was to be 

13 performed." 

Explanation: This section changes the form but not the substance 
of the tort exception to the basic venue rule, and adds, in the 
last sentence of subsection (2), the essence of the Supreme 
Court's holding in Slovak v. Kentuckv Fried Chicken, 164 Mont. 1, 
518 P.2d 791 (1974). 

The present language of section 25-2-102, like the identical 
wording of the contract exception, that the action "may be tried" 
in the county where the tort was committed, has contributed to 
the "mountain of cases" that Justice Sheehy complained of in the 
Clark Fork Pavinq case. The principal case, Seifert v. Gehle, 
133 Mont. 320, -323 P.2d 269 (1958) followed the Hardenburgh 
interpretation--that the language was permissive and created an 
alternative to the basic rule that venue lies at the defendant's 
residence. This holding has not been seriously questioned since 
it was handed down. It accords with the contract cases and makes 
the interpretation uniform. 

The problems that arose after Seifert were in fixing the situs of 
torts that involved no physical inJury. Three times in 10 years 
the Supreme Court had to determine the county where torts would 
be held to be committed if they arose from a business relation­
ship (Brown v. First Federal, supra: Folev v. General Motors, 159 
Mont. 469, 499 P.2d 774 (1972): Slovak v. Kentuckv Fried Chicken, 

c 

164 Mont. 1, 518 P.2d 791 (1974)). The common factor in all the 
cases was the existence of a contract between the parties, out of t 
which the tort was claimed to have sprung. 
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In Brown and Folev the question was not reached because other 
considerations were decisive, but the issue was central and 
squarely presented in Slovak. The Court decided that in tort 
actions arising from contractual relationships, the tort has the 
same situs, for venue purposes, as the contract. 

This proposed section codifies the rules of Seifert and Slovak. 

- -
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Section 11. Section 25-2-103, MeA, is amended to read: 

"25-2-103. Ac"!±o"~-±"'10±'1±"~-~~a± Real property. (I) 

Ac~±o"~ The proDer Dlace of trial for the following catl~e~ 

mtl~~-o~-~~±~d-±" actions is the county in which the subject 

of the action or some part thereof is situated7-~tlbjec~-~o 

(a) for the recovery of real property or of an estate 

or an interest therein or for the determination, in any 

form, of such right or interest; 

(b) for injuries to real property; 

(c) for the partition of real property; 

(d) for the foreclosure of all liens and mortgages on 

real property. 

. (2) Where the real property is situated partly in one 

county and partly in another, the plaintiff may select 

either of the counties and the county so selected is the 

proper county for the trial of such action. 

(3) A±± The DrODer Dlace of trial for all actions for 

17 



20 the recovery of the possession of, quieting the title to, or 4 
21 the enforcement of liens upon real property mtt~~---be 

22 eomme"eea--±" is the county in which the real property, or 

23 any part thereof, affected by such action or actions is 

24 situated." 

Explanation: 
principles set 

Amended 
forth 

only to conform with terminology and 
in sections 1 through 10 of the draft. 

1 Section 12. Section 25-2-104, MeA, is amended to read: 

2 "25-2-104. Ae~±o"~--~o--reeo~er Recovery of statutory 

3 penalty or forfeiture. Ae~±o"~ The proper place of trial for 

4 the recovery of a penalty or forfeiture imposed by statute 

5 mtt~~--be-~r±ed-±" is the county where the cause or some part 

6 thereof arose, ~ttb;ee~-~o-~he-power-o€-~ne-eottr~--~o--eha"~e 

7 ene--p~aee--o€--~r±a~7 except that when it, is imposed for an 

8 offense committed on a lake, river, or other stream of water 

9 situated in two or more counties, the action may be brought 

10 in any county bordering on such lake, river, or stream and 

11 opposite to the place where the offense was committed." 

Explanation: Amended 
principles, set forth 

only to conform with terminology and 
in sections 1 through 10 of the draft. 
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1 section 13. Section 25-2-105, MCA, is amended to read: 

2 "25-2-105. Ae~~on~-ege±n~~ Against public officers or 

3 their agents. Ae~±on~ The proper place of trial for an 

4 action against a public officer or person specially 

5 appointed to execute his duties for an act done by him in 

6 virtue of his office or against a person who, by his command 
- . 

7 or in his aid, does anything touching the duties of such 

8 officer mtt~~--oe--~~~ed-±n is the county where the cause or 

Explanation: 
principles set 

Amended only to conform with terminology and 
forth in sections 1 through 10 of the draft. 

1 Section 14. Section 25-2-106, MCA, is amended to read: 

2 1125-2-106. Ae~~on~--!!ge~n~~ Against counties. An The 

3 proper place of trial for an action against a county mey--be 

4 eommeneed--end--~~~ed--±n--~tten is that county unless such 

5 action is brought by a county, in which case ±~--mey--be 

6 eommeneed--~nd--~~±ed--±n any county not a party thereto is 

7 also a proper place of trial. 1I 

. 

Explanation: 
principles set 

Amended 
forth 

only to conform with terminology and 
in sections 1 through 10 of the draft. 
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1 Section 15. Section 2-9-312, MCA, is amended to read: 

2 "2-9-312. Ve~tle-o€-~~~~o~~ Against state and political 

3 subdivisions. (1) A~~~o~~ The proper place of trial Eor an 

4 action against the state ~h~±±-be-brotl9h~ is in the county 

5 in which the ~~tl~e--o€-a~~~o~ claim arose or in Lewis and 

6 Clark County. In ~dd~~~e~7 an action brought by a resident 

7 of the stateL m~y--br~~9--e~--~~~~e~-~~ the county of his 

8 residence is also a proper place of trial. 

9 (2) A~~~o~~ The proper place of trial for an action 

10 against a political subdivision ~h~±±-be-brotl9h~ is in the 

11 county in which the ~~tl~e-e€-a~~±e~ claim arose or in any 

12 county where the political subdivision is located." 

Explanation: Amended to conform to the rest of the bill in 
terminology for inclusion into Title 25, chapter 2, part 1. 
Section was originally enacted relating to sovereign immunity 
actions, but the Commission believes it should properly be moved 
to general venue provisions. 

1 NEW SECTION. Section 16. Specific statutes control. 

2 The provisions of this part do not repeal, by implication or 

3 otherwise, specific statutes not within this part, 

4 designating a proper place of trial, whether or not such a 

5 designation is called venue or proper place of trial. 

Explanation: This section is to reaffirm that general venue 
statutes, even though they are later enactments, are not intended 

( 

to disturb specific code sections establishing venue. In such 
cases the specific statute not within Title 25, chapter 2, part 1 ~ 
is controlling. 
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1 NEW SECTION. Section 18. Repealer. Section 25-2-107, 

2 MCA, is repealed. 

25-2-107. Action. in which defendant is about to depart. If any 
defendant or defendants may be about to depart from the state, the action 
may be tried in any county where either of the parties may reside or service 
be had. subject, however. to the power of the court to change the place of 
trial u provided in thi.a code. 

Explanation: This section is redundant and repeal prevents 
possible confusion. A plaintiff may file an action in any 
county, whether or not the defendant is about to depart the 
state, and the defendant may move to move the place of trial. 
The long-arm statutes have eliminated the necessity for a quick 
filing for fast service in any case. 
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VHLDLANDS & RESOURCES ASS'N 

Great Fells, MT 

January 22, 1985 

Representatives Bergene, McCormick, & Phillips 
House of Representatives 
Capitol Station 
Helenl1, Montana 

At a regular meeting of the Great Falls Wildlands and Resources 
Association January 17, we went on record supporting HB 265, an 
Act Re~ting to Recreational Use and Access to State waters. ~e 
strongly oppose HB 16, and the Bill introduced by Representative 
Cobb. 

HB 265 represents a compromise arrived at by Agricultural and Recrea­
tional representatives. It provides for reasonable use and access 
of streams by recreationists, and it protects the rights of the land­
owners. 

HB 16 would turn back the clock several decades and would deprive 
the State and its residentsof the economi~ and recreational benefits 
they presently enjoy. Recreation and Tourism is a major industry 
in this State. Recreational use of the States streams is a signif­
icant part of that industry. 

Representative Cobb's Bill needlessly co~plicates the Stream Access 
issue by assigning responsibility to a new agency and providing 
for arbitrary ecological damage determinations. 

IVe ura,e your support of House Bill 265. 

Respectfully, 

(J tIu. 16; 
George N. Engler, for 
Fatty BuskO, President 
Wildlands & Resources Ass'n. 
5414 4th Ave. South 
Great Falls, YT 59405 



MEMBERS OF THE COMMITTEES INVOLVED: 

320 40th Street South 
Great Falls,. MT 59405 

January 22, 1985 

A native of Montana, and formerly the operator of a small ranch in the Eureka, 
Montana: area, .1 am now retired, and have more time to spend in recreational 
pursuits. As a former landowner, and a recreationist, I feel I can see both 
sides of the present controversy over stream acces~ in Montana. The great 
majority of folks in both catagories are good, fair, and reasonable people, 
and should be able to agree on a bill during the current session of the 
Legislature that will be fair to all concerned. It would seem that this 
matter has dragged on too long already. 

HB-16 and HB-275 are not fair bills, as both are extremely restrictive as 
to the use of Montana's streams. Passage of either of these bills will only 
lead to.~urther confrontations' between fishermen, floaters, or hunters on the 
one hand, and landowners on the other, and Ito further litigation in the courts. 
Neither is a fair, reasonable bill. 

Therefore, I strongly oppose the passage of either of these bills, as I want 
to have the right, for myself, and my children after me, to float and fish all 
Montana rivers and larger creeks, up to the ordinary high water mark, without 
fear of harassment, such as led up to the past legal proceedings on stream 
access, culminating in the 1984 Supreme Court decisions. 

To require permission from adjacent landowners to use such streams is entirely 
impractical, as often there is a different landowner around every bend in the 
stream, and some are absentee landowners impossible to contact. The refusal 
of one landowner would effectively put a given section of a stream off limits 
for recreational use. 

HB-265 is a compromise bill worked out in a number of meetings between 
representatives of the recreational and landowner groups, after the 1984 
Supreme Court decisions on stream access were thought to be tooliberal by 
members of the latter group. There has been considerable give and take by 
both sides, and HB-265 seems to be as fair a bill for all concerned as can be 
expected. 

I support HB-265 in its present form, provided there are no amendments thereto, 
and respectfully urge that you give it favorable consideration. 

Sincerely, 

/(/dri t~}tId:t 
Walt Carpenter 
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