MINUTES OF THE MEETING
JUDICIARY COMMITTEE
MONTANA STATE SENATE

There being a quorum present the fifty-third meeting of the Judiciary
Committee was called to order by Chairman Jean Turnage on Thursday,
March 31 in Room 325 of the State Capitol at 10:05 a.m.

ROLL CALL: There were 7 members present. Senators Brown, Galt
and Mazurek were excused.

CONSIDERATION OF SENATE JOINT RESOLUTION NO. 25: Senator Marbut,
sponsor of the resolution, stated that the source of the resolution
was Senate Bill 440 which he sponsored. The resolution would request
an interim study of the creation of a unified court system and the
financing of such a system. He stated that the new fiscal note was

a little different in that the original fiscal note was for §$15
million and the new one had been increased to $16.5 million. He

had several exhibits which he briefly explained and they are attached.
(Exhibit 1). -

PROPONENTS: Margaret Davis of the League of Women Voter's of
Montana spoke in support of the bill because it supports a uniform
financing system for district courts that is more accountable than
the present system. (Exhibit 2)

There being no opponents to the resolution, questions from the
committee were called for. There was brief discussion on the origi-
nation of the resolution and Senator Marbut stated that he sponsored
Senate Bill 440 which was heard in the Judiciary Committee.

Senator Daniels made a motion that Senate Joint Resolution No. 25
DO PASS.

Senator Berg then asked if there was a mechanism in the bill that
would provide for the selection of the committee for the study.
There was a discussion on whether they would be appointed by the
Committee on Committees, the leadership of the House and Senate or
by some other method. Senator Marbut said that it should be a
bi-partisan committee with equal representation between the House
and Senate. David Niss, Staff Attorney, said the selection of the
study committee was taken care of in the statutes.

Senator Turnage read the statute and it was decided that except for
funding the statutes would take care of setting up the committee.

The motion that Senate Joint Resolution No. 25 DO PASS was carried
unanimously.

RECONSIDERATION OF SENATE BILL 443: Senator Bera made a motion that
the Committee motion requesting a resolution calling for a study of
property exempt from civil judgements be reconsidered and that no
study be requested. The motion was carried unanimously.
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There being no further business before the Committee the meeting
adjourned at 10:26 a.m.

JEAN TURNAGE, Chairman
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NAME PRESENT ABSENT EXCUSED
Berg, Harry K. .(D) X

X
Brown, Bob (R)
Crippen, Bruce D. (R) X
Daniels, M. K. (D) X
Galt, Jack E. (R) X
Halligan, Mike (D) X
Hazelbaker, Frank W. (R) X
Mazurek, Joseph P. (D) X
Shaw, James N. (R) X
Turnage, Jean A. (R) X
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CONSTITUTION OF THE UNITED STATES 12

nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use without just compensation.

AMENDMENT 6

In all criminal prosecutions the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the state and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to
have the assistance of counsel for his defense.

AMENDMENT 7
In suits at common law, where the value in controversy shall exceed twenty dollars,
the right of trial by jury shall be preserved, and no fact tried by a jury shall be

otherwise re-examined in any court of the United States than according to the rules
of the common law.

AMENDMENT 8

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.

AMENDMENT 9

The enumeration, in this constitution, of certain rights, shall not be construed to
deny or disparage others retained by the peaple.

AMENDMENT 10

The powers not delegated to the United States by the constitution, nor prohibited
by it to the states, are reserved to the states respectively or to the people.

AMENDMENT 11
The judicial power of the United States shall not be construed to extend to any suit

in law or equity commenced or prosecuted against one of the United States by citizens
of another state, or by citizens or subjects of any foreign state.

AMENDMENT 12

The electors shall meet in their respective states, and vote by ballot for president
and vice-president, one of whom at least shall not be an inhabitant of the same state
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13 CONSTITUTION OF THE UNITED STATES

with themselves; they shall name in their ballots the person voted for as president, and
in distinct ballots the person voted for as vice-president, and they shall make distinct
lists of all persons voted for as president, and of all persons voted for as vice-president,
and of the number of votes for each, which lists they shall sign and certify, and
transmit sealed, to the seat of the government of the United States, directed to the
president of the senate; the president of the senate shall, in the presence of the senate
and house of representatives, open all the certificates, and the votes shall then be
counted; the person having the greatest number of votes for president shall be the
president, if such number be a majority of the whole number of electors appointed; and
if no person have such majority, then from the persons having the highest numbers,
not exceeding three, on the list of those voted for as president, the house of
representatives shall choose immediately, by ballot, the president. But in choosing the
president the votes shall be taken by states, the representation from each state having
one vote; a quorum for this purpose shall consist of a member or members from
two-thirds of the states, and a majority of all the states shall be necessary to a choice.
And if the house of representatives shall not choose a president whenever the right of
choice shall devolve upon them, before the fourth day of March next following, then
the vice-president shall act as president, as in the case of the death or other
constitutional disability of the president.

The person having the greatest number of votes as vice-president shall be the
vice-president, if such number be a majority of the whole number of electors
appointed; and if no person have a majority, then from the two highest numbers on
the list the senate shall choose the vice-president; a quorum for the purpose shall
consist of two-thirds of the whole number of senators, and a majority of the whole
number shall be necessary to a choice. But no person constitutionally ineligible to the
office of president shall be eligible to that of vice-president of the United States.

AMENDMENT 13

Section 1. Neither slavery nor involuntary servitude, except as a punishment for
crime, whereof the party shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.

Section 2. Congress shall have power to enforce this article by appropriate
legislation.

AMENDMENT 14

Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the state wherein they
reside. No state shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any state deprive any person of
life, liberty, or property, without due process of law, nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several states
according to their respective numbers, counting the whole number of persons in each
state, excluding Indians not taxed. But when the right to vote at any election for the
choice of electors for president and vice-president of the United States, representatives
in Congress, the executive and judicial officers of a state, or the members of the
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5 DECLARATION OF RIGHTS Art. 11, § 30
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Section 23. Detention. No person shall be imprisoned for the purpose
of securing his testimony in any criminal proceeding longer than may be
necessary in order to take his deposition. If he can give security for his
appearance at the time of trial, he shall be discharged upon giving the same;
if he cannot give security, his deposition shall be taken in the manner pro-
vided by law, and in the presence of the accused and his counsel, or without
their presence, if they shall fail to attend the examination after reasonable
notice of the time and place thereof.

Section 24. Rights of the accused. [n all criminal prosecutions the
accused shall have the right to appear and defend in person and by counsel;
to demand the nature and cause of the accusation; to meet the witnesses
against him face to face; to have process to compel the attendance of wit-
nesses in his behalf, and a speedy public trial by an impartial jury of the
county or district in which the offense is alleged to have been committed,
subject to the right of the state to have a change of venue for any of the
causes for which the defendant may obtain the same.

Section 25. Self-incrimination and double jeopardy. No person
shall be compelled to testify against himself in a criminal proceeding. No
person shall be again put in jeopardy for the same offense previously tried
in any jurisdiction.

Section 26. Trial by jury. The right of trial by jury is secured to all
and shall remain inviolate. But upon default of appearance or by consent of
the parties expressed in such manner as the law may provide, all cases may
be tried without a jury or before fewer than the number of jurors provided
by law. In all civil actions, two-thirds of the jury may render a verdict, and
a verdict so rendered shall have the same force and effect as if all had con-
curred therein. In all criminal actions, the verdict shall be unanimous.

Section 27. Imprisonment for debt. No person shall be imprisoned
for debt except in the manner provided by law, upon refusal to deliver up
his estate for the benefit of his creditors, or in cases of tort, where there is
strong presumption of fraud.

Section 28. Rights of the convicted. Laws for the punishment of
crime shall be founded on the principles of prevention and reformation. Full
rights are restored by termination of state supervision for any offense against
the state.

Section 29, Eminent domain. Private property shall not be taken or
damaged for public use without just compensation to the full extent of the
loss having been first made to or paid into court for the owner. In the event
of litigation, just compensation shall include necessary expenses of litigation
to be awarded by the court when the private property owner prevails.

Section 30. Treason and descent of estates. Treason against the
state shall consist only in levying war against it, or in adhering to its

(wa)




Art. VII, §1 CONSTITUTION OF MONTANA 16

District court jurisdiction.
Justices of the peace.
Judicial districts.

Terms and pay.

Selection.

Qualifications.

Forfeiture of judicial position.
Removal and discipline.

—
HOoR®AG oA

Section 1. Judicial power. The judicial power of the state is vested
in one supreme court, district courts, justice courts, and such other courts as
may be provided by law.

Section 2., Supreme court jurisdiction. (1) The supreme court has
appellate jurisdiction and may issue, hear, and determine writs appropriate
thereto. It has original jurisdiction to issue, hear, and determine writs of
habeas corpus and such other writs as may be provided by law.

(2) It has general supervisory control over all other courts.
~ (3) It may make rules governing appellate procedure, practice and proce-
dure for all other courts, admission to the bar and the conduct of its mem-
bers. Rules of procedure shall be subject to disapproval by the legislature in
either of the two sessions following promulgation.

(4) Supreme court process shall extend to all parts of the state.

Section 3. Supreme court organization. (1) The supreme court

consists of one chief justice and four justices, but the legislature may increase
the number of justices from four to six. A majority shall join in and pro-
nounce decisions, which must be in writing.
- (2) A district judge shall be substituted for the chief justice or a justice
in the event of disqualification or disability, and the opinion of the district
judge sitting with the supreme court shall have the same effect as an opinion
of a justice.

Section 4. District court jurisdiction. (1) The district court has
original jurisdiction in all criminal cases amounting to felony and all civil
matters and cases at law and in equity. It may issue all writs appropriate to
its jurisdiction. It shall have the power of naturalization and such additional
jurisdiction as may be delegated by the laws of the United States or the state
of Montana. Its process shall extend to all parts of the state.

(2) The district court shall hear appeals from inferior courts as trials
anew unless otherwise provided by law. The legislature may provide for
direct review by the district court of decisions of administrative agencies.

(3) Other courts may have jurisdiction of criminal cases not amounting to
felony and such jurisdiction concurrent with that of the district court as may
be provided by law.

Section 5. Justices of the peace. (1) There shall be elected in each
county at least one justice of the peace with qualifications, training, and
monthly compensation provided by law. There shall be provided such facili-
ties that they may perform their duties in dignified surroundings.
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1889 CONSTITUTION ART. IIT, § 17

shall consist of seven persons, of whom five must concur to find an
indictment,

A grand jury shall only be drawn and summoned when the district judge
shall, in his discretion, consider it necessary, and shall so order.

Sec. 9. Treason against the state shall consist only in levying war
against it, or in adhering to its enemies, giving them aid and comfort; no
person shall be convicted of treason except on the testimony of two witnesses
to the same overt act, or on his confession in open court; no person shall be
attainted of treason or felony by the legislative assembly; no conviction shall
work corruption of blood or forfeiture of estate; the estates of persons who
may destroy their own lives shall descend or vest asin cases of natural death.

Sec. 10. No law shall be passed impairing the freedom of speech; every
person shall be free to speak, write, or publish whatever he will on any
subject, being responsible for all abuse of that liberty; and that in all suits
and prosecutions for libel, the truth thereof may be given in evidence; and the
jury, under the direction of the court, shall determine the law and the facts.

Sec. 11. No ex post facto law nor law impairing the obligation of
contracts, or making any irrevocable grant of special privileges, franchises,
or immunities, shall be passed by the legislative assembly.

Sec. 12. No person shall be imprisoned for debt except in the manner
prescribed by law, upon refusal to deliver up his estate for the benefit of his
creditors, or in cases of tort, where there is strong presumption of fraud.

Sec. 13. The right of any person to keep or bear arms in defense of his
own home, person, and property, or in aid of the civil power when thereto
legally summoned, shall not be called in question, but nothing herein
contained shall be held to permit the carrying of concealed weapons.

Sec. 14. Private property shall not be taken or damaged for public use
without just compensation having been first made to or paid into court for the
owner.

Sec. 15. The use of all water now appropriated, or that may hereafter be
appropriated for sale, rental, distribution, or other beneficial use, and the
right of way over the lands of others, for all ditches, drains, flumes, canals,
and aqueducts, necessarily used in connection therewith, as well as the sites
for reservoirs necessary for collecting and storing the same, shall be held to
be a public use. Private roads may be opened in the manner to be prescribed
by law, but in every case the necessity of the road, and the amount of all
damage to be sustained by the opening thereof, shall be first determined by a
jury, and such amount, together with the expenses of the proceeding, shall be
paid by the person to be benefited.

Sec. 16. In all criminal prosecutions the accused shall have the right to
appear and defend in person and by counsel; to demand the nature and cause
of the accusation; to meet the witnesses against him face to face; to have
process to compel the attendance of witnesses in his behalf, and a speedy
public trial by an impartial jury of the county or district in which the offense
is alleged to have been committed, subject to the right of the state to have a
change of venue for any of the causes for which thedefendant may obtain the
same,

Sec. 17. No person shall be imprisoned for the purpose of securing his
testimony in any criminal proceeding longer than may be necessary in order
to take his deposition. If he can give security for his appearance at the time of

(6+)
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ART. VIIL, §8 1889 CONSTITUTION 18

associate justice to hold his office until the general election in the year one
thousand eight hundred ninety-six (1896), and each shall hold until his
successor is elected and qualified. The terms of office of said justices, and
which one shall be chief justice, shall at the first and all subsequent elections
be designated by ballot. After said first election one chief justice or one
associate justice shall be elected at the general election every two years,
commencing in the year onethousand eight hundred ninety-two (1892), and if
the legislative ussembly shall increase the number of justices to five, the first
terms of office of such additional justices shall be fixed by law in such
manner that at least one of the five justices shall be elected every two years.
The chief justice shall preside at all sessionsof the supreme court, and in case
of his absence, the associate justice having the shortest term to serve shall
preside in his stead.

Sec. 9. There shall be a clerk of the supreme court, who shall hold his
office for the term of six years, except thattheclerk first elected shall hold his
office only until the general election in the year one thousand eight hundred
ninety-two (1892), and until his successor is elected and qualified. Heshall be
elected by the electors at large of the state, and his compensation shall be
fixed by law, and hisduties prescribed by law, and by the rules of the supreme
court.

Sec. 10. No person shall be eligible to the office of justice of the supreme
court, unless he shall have been admitted to practicelawin the supreme court
of the territory or state of Montana, be at least thirty years of age, and a
citizen of the United States, nor unless he shall have resided in said territory
or state at least two years next preceding his election.

DISTRICT COURTS

Sec. 11. The district courts shall have original jurisdiction in all cases at
law and in equity, including all cases which involve the title or right of
possession of real property, or thelegality of any tax, impost, assessment, toll
or municipal fine, and in all cases in which the debt, damage, claim or
demand, exclusive of interest, or the value of the property in controversy
exceeds fifty dollars; and in all criminal cases amounting to felony, andin all
cases of misdemeanor not otherwise provided for; of actions of forcible entry
and unlawful detainer; of proceedings in insolvency; of actions to prevent or
abate a nuisance; of all matters of probate; of actions of divorce and for
annulment of marriage, and for all such special actions and proceedings as
are not otherwise provided for. And said courts shall have the power of
naturalization, and to issue papers therefor, in all cases where they are
authorized so to do by the laws of the United States. They shall have
appellate jurisdiction in such cases arising in justices and other inferior
courts in their respective districts asmay be prescribed by law and consistent
with this constitution. There process shall extend to all parts of the state,
provided that all actions for the recovery of, the possession of, quieting the
title to, or for the enforcement of liens upon real property, shall be commenced
in the county in which the real property, or any part thereof, affected by such
action or actions, is situated. Said courts and the judges thereof shall have
power also to issue, hear and determine writs of mandamus, quo warranto,
certiorari, prohibition, injunction and other original and remedial writs,and
also all writs of habeas corpus on petition by, or on behalf of, any person held
in actual custody in their respective districts. Injunctions, writs of
prohibition and habeas corpus, may be issued and served on legal holidays
and non-judicial days.

Sec. 12. The state shall be divided into judicial districts, in each of which




19 1889 CONSTITUTION ART. VI, § 19

there shall be elected by the electors thereof one judge of the district court,
whose term of office shall be four years, except that the district judges first
elected shall hold their offices only until the general election in the year one
thousand eight hundred and ninety-two(1892), and until their successors are
elected and qualified. Any judge of the district court may hold court for any
other district judge, and shall do so when required by law.

Sec. 13. Until otherwise provided by law judicial districts of the state
shall be constituted as follows: First district, Lewis and Clark county; second
district, Silver Bow county; third district, Deer Lodge county; fourth district,
Missoula county; fifth district, Beaverhead, Jefferson and Madison counties;
sixth district, Gallatin, Park and Meagher counties; seventh district,
Yellowstone, Custer and Dawson counties; eighth district, Choteau, Caseade
and Fergus counties.

Sec. 14. The legislative assembly may increase or decrease the number
of judges in any judicial district; provided, that there shall be at least one
judge in any district established by law; and may divide the state, or any part
thereof, into new districts; provided, that each be formed of compact territory
and be bounded by county lines, but no changes in the number or boundaries
of districts shall work a removal of any judge from office during the term for
which he has been elected or appointed.

Sec. 15. Writs of error and appeals shall be allowed from the decisions of
said district courts to the supreme court under such regulations as may be
prescribed by law.

Sec. 16. No person shall be eligible to the office of judge of the district
court unless he be at least twenty-five years of age and a citizen of the United
States, and shall have heen admitted to practice law in the supreme court of
the territory or state of Montana, nor unless he shall haveresided in thisstate
or territory at least one year next preceding his election. He need not be a
resident of the district for which he is elected at the time of his election, but
after his election he shall reside in the district for which he is elected during
his term of office.

Sec. 17. The district court in each county which is a judicial district by
itself shall be always open for the transaction of business, except on legal
holidays and non-judicial days. In each district where two or more counties
are united, until otherwise provided by law, the judges of such district shall
fix the term of court, provided that there shall be at least four terms a year
held in each county.

Sec. 18. There shall be a clerk of the district court in each county, who
shall be elected by the electors of his county. The clerk shall be elected at the
same time and for the same term as the district judge. The duties and
compensation of the said clerk shall be as provided by law.

COUNTY ATTORNEYS

Sec. 19. There shall be elected at the general election in each county of
the state one county attorney, whose qualifications shall be the same as are
required for a judge of the district court, except that he must be over twenty-
one years of age, but need not be twenty-five years of age, and whose term of
office shall be four years, and until their successors are elected and qualified.
He shall have a salary to be fixed by law, one-half of which shall be paid by
the state, and the other half by the county for which heis elected, and he shall
perform such duties as may be required by law.




COURTS AND JUDICIAL OFFICERS GENERALLY 3-1-102

Commission to make rules — confidentiality of proceedings.
Quorum.

[nvestigation by commission — application for consideration.
List submitted to governor — report on proceedings.
Governor to appoint from list.

When governor fails to appoint.

Senate confirmation — appointment in the interim.
Duration of appointment — election for remainder of term.

Part 11 — Judicial Standards Commission

1-1101. Creation and composition of commission.
1102. Staggered terms of members.
.1103. Terminated membership — vacancies.
1.1104. No compensation — travel expenses.
1105, Confidential proceedings — rules for commission.
1106. Investigation of judicial officers — hearing — recommendations.
1107. Action by supreme court.
1108. Nonparticipation of interested judicial officer.
.1109. Interim disqualification of judicial officer.
1110. Procedure when convicted of crime.
1111, Orders for retirement or removal.
Sections 3-1-1112 through 3-1-1120 reserved.
.1121. Public disclosure required.
1122, Judge's waiver of confidentiality — hearing made public.
1123. Public statements by commission.
4.1-1124. Disclosure for judicial selection — appointment or assignment.
4.1.1125. Efficiency and effectiveness — audit authorized.
4.1.1126. Commission report to legislature.

Part 1

Courts — Definitions and General Powers

- 3-1-101. The several courts of this state. The following are courts
of justice of this state: o

(1) the court of impeachment, which is the senate;

(2) the supreme court; '

(3) the district courts;

(4) the municipal courts;

(5) the justices’ courts;. ,

(6) the city courts and such other courts of limited jurisdiction as the

legislature may establish in any incorporated city or town.

“:‘I'SIOTY: En. Secs. 1, 6, C. Civ. Proc. 1895; re-en. Secs. 6238, 6240, Rev. C. 1907; re-en. Secs.
1784, 8786, R.CM. 1921; Cal C Giv. Proc, Secs. 33, 36; re-en. Secs. 8784, 8786, RC.M. 1935:
R.CM. 1947, 93-101, 93-103(partk amd. Sec. 1. Cb. 21, L. 1975; amd. Sec. 5, Ch. 466, L. 1979.

3-1-102. Courts.of record. The, court of impeachment, the supreme
court, the district courts, and the municipal courts are courts of record.
History: En. Sec. 3, C. Civ. Proc. 1895; re-en. Sec. 6239, Rev. C. 1907; re-en. Sec. 8785, R.C.M.

?::21: Cal. C. Civ. Proc. See. 34; re-en. Sec. 8785, R.C.M. 1935; amd. Sec. 11, Ch. 429, L. 1977;
- R.CM. 1947, 93-102.

3-1-103 through 3-1-110 reserved.
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46-8-111. Eligibility for court-appointed counsel.
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843 RIGHT TO COUNSEL 46-8-202

(3) The term of imprisonment for contempt for nonpayment of the costs
of court-appointed counsel shall be set forth in the judgment and may not
exceed 1 day for each $25 of the payment, 30 days if the order for payment
of costs was imposed upon conviction of a misdemeanor, or 1 year in any
other case, whichever is the shorter period. A person committed for nonpay-
ment of costs must be given credit toward payment for each day of imprison-
ment at the rate specified in the judgment.

(4) 1If it appears to the satisfaction of the court that the default in the
payment of costs is not contempt, the court may enter an order allowing the
defendant additional time for payment, reducing the amount of the payment
or of each installment, or revoking the order for payment or the unpaid por-
tion thereof in whole or in part.

(5) A default in the payment of costs or any installment thereof may be
collected by any means authorized by law for the enforcement of a judgment.
The writ of execution for the collection of costs may not discharge a defen-
dant committed to imprisonment for contempt until the amount of the pay-

ment for costs has actually been collected.
History: En. Sec. 6, Ch. 415, L. 1981.

Part 2

Compensation of Assigned Counsel

46-8-201. Remuneration of appointed counsel. (1) Whenever in a
criminal proceeding an attorney represents or defends any person by order
of the court on the ground that the person is financially unable to employ
counsel, the attorney shall be paid for his services such sum as a district
court or justice of the state supreme court certifies to be a reasonable com-
pensation therefor and shall be reimbursed for reasonable costs incurred in
the criminal proceeding.

(2) The expense of implementing subsection (1) is chargeable to the
county in which the proceeding arose, except that:

(a) in proceedings solely involving the violation of a city ordinance or
state statute prosecuted in a municipal or city court, the expense is chargea-
ble to the city or town in which the proceeding arose; and

(b) when there has been an arrest by agents of the department of fish,
wildlife, and parks or agents of the department of justice, the expense must
be borne by the state agency causing the arrest.

History: En. 95-1005 by Sec. 1, Ch. 196, L. 1967; amd. Sec. 1, Ch. 186, L. 1973; amd. Sec. 1,
Ch, 15, L. 1974; amd. Sec. 9, Ch. 184, L. 1977; R.C.M. 1947, 95-1005; amd. Sec. 2, Ch. 218, L. 1979.

46-8-202. Public defender’s office. Any county through its board of
county commissioners may provide for the creation of a public defender’s
office and the appointment of a salaried public defender and such assistant
public defenders as may be necessary to satisfy the legal requirements-in pro-
viding counsel for defendants unable to employ counsel. The costs of such

office shall be at county expense.
History: En. 95-1006 by Sec. 1, Ch. 196, L. 1967; R.C.M. 1947, 95-1006.
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between the entry of defendant’s plea and his motion for continuance, and
because he failed to show any prejudice, the motion was properly denied. St.
v. Kirkland, M , 602 P2d 586 (1979).

Chapter Law Review Articles

The Right to Effective Trial Counsel: State v. McElveen, Ostby, 37 Mont.
L. Rev. 387 (1976).

Argersinger v. Hamlin: A Demand for Change in Administration of Crimi-
nal Justice: Discussion of indigent’s right to counsel. Fetscher, 35 Mont. L.
Rev. 151 (1974).

Right to Counsel During Police Interrogation: An Intrinsic Right? (St. v.
White, 146 M 226, 405 P2d 761 (1965)), Gordon, 27 Mont. L. Rev. 84 (1965).

Assigned Counsel in Montana: The Law and the Practice, Elison, 26 Mont.
L. Rev. 1 (1964).

Preliminary Hearing Is a Critical Stage of the Proceeding at Which the
Indigent Defendant Is Required to Have the Assistance of Counsel, Haddon,
25 Mont. L. Rev. 174 (1963).

Part 1
Extent of Right to Counsel

Part Commission Comments

Source: New.

It is the commission’s intention that [parts 1 and 2] be sufficiently broad
to include the right of an individual county to establish a public defender
system. Such a system would not be practical in any but a few of the more
populous counties of the state, where the need is to provide orderly and ade-
quate legal counsel for indigent persons. It must be emphasized, however,
that it was not the intention of the commission to institute a public defender
system, but only to provide a general framework for its implementation if a
particular county should desire such a procedure. Further, such a procedure
would have no application in civil cases.

Part Case Notes

Duty of Defense Counsel on Appeal: When the court-appointed counsel
failed to advise the clerk’s office as to what would be required for the record
on-appeal from a conviction of burglary and there was no record before the
Supreme Court, the defendant had been denied his right to effective repre-
sentation by counsel on his appeal and the cause was remanded to the Dis-
trict Court with directions to revoke appointment of the present counsel and
appoint a competent and effective counsel to properly prosecute the appeal.
St. v. Bubnash, 139 M 517, 366 P2d 155 (1961).

46-8-101. Right to counsel.

Commission Comments

Source: New.

The right to counsel is provided for in the U.S. Constitution (14 Amend.,
Due Process Clause), the Montana Constitution [1889] (Art. III, sec. 16 [now
Art. II, sec. 24, 1972 Mont. Const.]) and in current Montana statutes (See
R.C.M. 1947, sections 94-4806(1), 94-6101 and 94-6512 [repealed]). This
section provides for the right to counsel by requiring that the defendant,
when brought before a court of record, be informed of his right to counsel
and asked if he desires counsel. If he is indigent and charged with a felony
he must be advised that counsel will be provided at state expense. See also
(46-7-102(1)(c)].

The court must determine whether the defendant is indigent, i.e., unable
to employ counsel, and therefore entitled to assigned counsel. In making this
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57 RIGHT TO COUNSEL 46-8-101

determination the court may wish to consider such factors as income, prop-
erty owned, savings, investments, pensions, unemployment compensation,
social security, resources of spouse, parents, or relatives, and the number and
age of dependents. The defendant’s ability to post bail may be another con-
sideration. A recent survey of Montana judges and county attorneys indi-
cated that the determination of indigency is lenient, but adequate.

The question of appointed counsel where a misdemeanor is involved has
not yet been fully resolved. As a result the commission left the situation open
by using the words, “in the interest of justice.” A number of writers have con-
cluded that the right to counsel will be extended not only to include capital
and felony cases, but misdemeanors as well, where considerable loss of liberty
is at stake.

Cross-References
Rights of the accused, Art. 11, sec. 24, Mont. Const.
Duty of court to advise at initial appearance, 46-7-102.
Right to counsel — sentencing hearing, 46-18-223.
Right to counsel — parole hearing, 46-23-204.
Court to advise defendant of rights — extradition proceedings, 46-30-217.

Case Notes

When Right Attaches .......ccoiieceececereseseresseinesessesssessenans p. 57

Request 57

APDOINLMENE  .cvureerrrreserertsisessesssssesesssssssssvssssserssssesesstssnsosssssssmsesssarssass 58

DISCRALEE coeverereereeteieeseeeser et et sntessrses st esse s st esssessessssssessasissenasassessnans 58

Effective ASSISLANCE ....ccoerimierverercenrenseseressessesesnsonns eerevererrereseantenen 59
WHEN RIGHT ATTACHES

Initiation of Adverse Judicial Proceedings: A person’s sixth and four-
teenth amendment rights to counsel attach only at or after the time that
adversary judicial proceedings have been initiated against him. St. v. Lara,
M , 587 P2d 930 (1978).

Motion to File Information: A motion for leave to file an information is
not a “critical stage” entitling the defendant to the right to assistance of
counsel. State ex rel. Brackman v. District Court, 172 M 24, 560 P2d 523
(1977).

REQUEST

Suppression of Confession — Voluntariness — Waiver of Right to Coun-
sel After Making Request: To determine whether a confession should have
been suppressed, it had to be determined whether the confession was volun-
tary and whether there was an unconstitutional denial of the right to counsel.
In so doing, the following questions had to be answered: What was the
totality of the circumstances? Was there effective assertion of the right to
counsel, and if so, was there an effective waiver later? Since the evidence
answered a large number of the requisite questions about the circumstances,
the decision of the trial court was held not to have clearly contravened the
weight of the evidence and its holding of voluntariness was upheld. Since any.
indication by a defendant in any manner that he wishes to consult with an
attorney suffices, and evidence showed the defendant had met this require-
ment, the trial court erred in concluding that there was ineffective assertion
of the right to counsel. After adopting the rule that a defendant can validly
waive the right to counsel after making a request for counsel, the Supreme
Court found the trial court properly found that the State had carried its
“heavy burden” of showing waiver of counsel. St. v. Blakney,  M__ ,605
P2d 1093 (1979).

Remarks About Request for Counsel: The testimony of the police officer
that the defendant did not want to talk to the police but asked to call his




SENATE BILL 440 Senator AL Reoed Marbut

FUNDING PROPOSAL

July 1, 1983 to July 1, 1985
1) Anticipated costs + $750,000.00

2) Expected cases 48000 (based on increase from 32000
cases last year)

3) Therefore 48000 x $15.62 increased filing fee =
$750,000.00 revenue.

July 1, 1985

F.Y. 84 F.Y. 85
Systems costs: $10,895,782 $11,567,526
Public Defender 1,400,000 1,498,000
Admins (projected) (fees) 750,000

$13,815,526.00

Revenue:

Income Tax 0.05% increase would raise $15.3 million.



poori

M“‘*—'L

fT‘,MzQ-’L

Clhe ) 33,83

Ww )3 8a-83
\}/ Form 4236 Counties o Ll q 9 / 9 Q) s .:_ S oS —
) . ‘»__‘.ft S IR C o -‘W'-- o \§V’Q\CT
ol Sn}l':l% St I‘wkwt‘;“""'" mL r——tln) ; C:O\LQT P
e Al S A B H R R i Al B |
V! Beaverhead “f /?34'5 Q i P ! : ,
/ Big Hom [ ;asaab | VK | 99 l A ;
' Blaine < 3 3 Go '7! | | ! ;
v Broadwater b | 7731 _’7 f , | %
v" © Carbhon 3 H 2732l ; 1 , : t ' ’
v Carter b 6$sS/8 ! }«© ‘ Lot | o g
o Caseade [ s9479 (275 #932:83%) A oo TulLRod ®
v Chouteau 3 ‘ 28683 | | 1339
v Custer Y- ) 33
v Daniels b go03S 900
v Dawson 2 300 45 [,84
Deer Lodge & ) 3304
v+~ TFallon } //¥3IXS
Fergus 3 20
v Flathcad / yo/0/ [0l oo L8060k
v Gallatin / %69 ¢y /.70 boo B (o 2
v’ Garficeld b ; bSa/ /34‘fo
v Glacier R Y96 ! 4,32
Golden Valley 7 V Y245 /i oo
- * Granite b |' 5.3 08 G o0
‘ Hill 2 :: 44742 : | !
y Jefferson s | 0877 E ;‘
Judith Besin § 9768 | f ,
Lake 3 26372 . Soo 121207
v" . Lewis and Clark ¢ S4722 ! , ! . S G.oo 33%, 2372
v/ Liberty 3 2/'520 | Q.00 !
. Lincoln = ] S9 '-f | oo *,
v Madison 5 . yxo9 o ; 6.oo
v McCone s L 1I1slé /38 | |
v Mecagher b \' 5732 . - 3.00
v Mineral 7 YG43 ! . 3o S
Missoula I ,343ss | 700 loo  xlL,%
v Musselshel 3 5936y <04
Park 4 7827
Petroleum T X882
Phillips 2 32996
v Pondera 3 23¢969 [é5 :
v Powder River / . m3083 3,90 S.)o | ;
v Powell S JINT7S /:,‘25‘; ‘ i ‘
v  Prairie b !1 b8 q;o‘ . Qoo i s’ i
" Ravalli 3 afgor, asTt C L see 109,008
#  Richland [ 1 y4deCe o ;‘ I R
v Roosevelt ! 7518 3 i’ i 1 P ¢¢’i; : ; :
v i Rosebud ! ‘ 16 5;(. 39 ‘ | i | 1‘ i: F i :
v Sanders H Do <7i3$’71 ' : ! , <§ 300: | ' ‘
V. Sheridan /4 9q393 | 1 , A
_ Silver Bow 2 ! 4—‘f 59 / : i . : C ! l;O.*,'“ i : Ly, =
v Stiliwater S /39 / | ) | .;(N?:g ‘ |i o '
v Sweet Grass @ I‘ 7’308” ! L | ‘ ' H ' i ,
v/ Teton o ; ) 7 yéi 1 : i }Da%l 3 !
v Toole 2 ys3ss s (\q L6 Wh ° ‘) g, N
Treasure 7 ' 4402 | f ’ i 1
% Valley 3 19399 | .o00i5a8 ! j i |
s v Wheatland  § : Sb92 - -1 ;f ‘ g
v Wihaux 3 Q896 Y | S sE AR
v\ Yellowstone  / /96095 1S L
v A ; . . ‘
* Voo : f-1 D Thabemrwn v s V "\‘"U"B
N o 79 W'WW'QW



b6upunos 03 anp ppe jou Kew s|@30|
! U 13409 PaIepL0sSu0) £Juno)-£31)

Tort o

5609611 x8°f 02°'vy 16°Sy e 2t 65°0 262
v96°82 86°G¢- 60° %5 £9°vE vE'0 v2°0 €2°0 6€°0
269'S €791 v2° 99 66° ¢ £6°6 vS°€ 19°2 »5°1 15°0
65667 v2°0- $6° 1Y $8° 1Y $6°0 of°1 68°0 00'¢
20v‘y M8 0L oy 08°6% 00°1
S2°5p 91 12759 2079 1e°9 %6°0 v6"v (2881 28°0
9A8* /1 99" - $0°5¢ v5° 1L 02°¢ 00°1 90§ 00°1 00°2 82°0 00°¢
BOE '/ §5°91 9€°L9 15°8¢ 52t [T or-2 $8°1 £8°1
196°¢1 16°02 05°2§ 8 €9 642 00°2 85°1
15 ey £v°8y 19°€01 (1) 6£°€51 v8°0p 81 $9°0 v 670
€6E°26 50°21- 05°9¢ o1°2¢ 02°1 09°0 070 or-o 09°0
(SE°61 16" 92 $9°L€ €0°¢¥ £0°1 00°1 05°9 81 £1°0 05°0
6£9°£91 €8¢ (91 9 L1 v2°0 81°0 €L°0 (¥401] %0 6¢°0
815°49 192" Sl vb €e-2¢ £ro 20 £5°0 80°0 22°1
999°pv1 2271 88°I¢€ 6€°92 021 (20 09°0 200 [T o1-o
108°12 10°€9 06" 1t 0£°89 10°¢ $8°0 S6°1 8yl
822'9 (8°11 ("€t 61°28 00°6 00°1 or-2 00°2 0 00°€
Sivi11 (TR 13 08°9v $9°19 5671 00°1 00°2
€80 '€/ . 9r62- s2've 9192 01°$ €2°0
689°¢€2 10°¢- (24413 85°£S 00°1 ov'2 00°2 £8°1
968°2¢ 187 €€~ 998765 29°6€ 28'0 05°0 05°0 05°0 00°2
288°2 81°9 06°62 05742 05°0 0s°1
£28°(1 £v°g2 L2°€8 SL°S9 £0°0 05°0 0f°¢ 00°2 8v°0
v0£ *62 99761 tr-ez 8v°92 89°2 Le°0 »2°0
55€°p21 v6°9€ s L £0° 21 $9°0 (1081 oo 05°1 00" €
€09y 68°v1 {8°59 89°6¢ 66°51 00°1 1t 92 28°2
264 9¢ v 1€°08 £9°2¢ 85°8 00°2 00°1 10°1
91511 98" - 00°59 v8°19 022 00°1 00°2 05°1
802'v1 €9°08 €002 60°05 00°2 00°2 9,0
65 2€ 6v°0€- 29°1p £6°82 2172 00°1 £2°0 €670 00°¢
025°12 94" b SL°LS 00°55 s2°1 00°1 s2°1 091
224'%§ 69 52799 2v°66 96°¢ 00°1 €61 €l 00°2 00°¢
20292 2 1655 VLS 99°2 00" 1 00°2 [:1: 24 09°'0
89,6 64725 69760 26°5¢ 10" 91 v6°0 00°2 §8°2
ITEK 691 28°9% BL°(S 05°0 . 00°¢
v oy 2e°¢- 2€°€5 SS°1S 08°9 00°1 €0 6€°1 6€°0 SL°1
80¢°S 26798 $6°€S 25°001 S1°v2 001 00°2 00°2
5v2°p (- £8° 9y B2'9v 09°0 05°0 00°2
196 vt £6°05 (08¢ 96" (S e 68°0 15°1 09°'1 28'1 w2
1259 12761 0v°09 00°2¢ 001 00°1 00°1
p96°95 1785 105t £0°2¢ 6811 26°0 £0°1 50°0 w1
101°08 £9°9¢ 19°8% 91°08 20°02 00°1 9¢°0 s2°'1 00°2 00°€
nez'az 15750 1979y 16°L9 08°§ 02°0
52¢°81! [T 62°9¢ 5762 9€°0 [180] $0°0 29°0 15°0 o
802°f1 £8°L6 52799 (1) 50°2€1
Sv0'0E 0€°01 0£°65 17°59 1570 56°2 81 00°2 95°1
$£0°8 Sy B2 vL b9 91°€8 92°6 00°1 €L 15°0 00°2 00°¢
12681 $8°5¢ 69°05 99°89 050 00°1 S1°2 68°2 ov°0
£99'82 580y 1€°6p 28°€9 SL°6 00" 1 00°2 (38 00°¢
6Lv°68 9 Iv L9 8506 (91 6L°0 00°2 00°2 00°¢
8159 1128 05°85 02°59 00°2 00°1 001 00°2 00°2 02°1
12etee (5761~ 15°€§ vO"EY 00°2 20
1t £0°8¢ 6v € 09° ¢ 62°9 901 00°2 00°2 SL°1
109°€€ SE°L 90°8% £€°29 s2°1 00°1 (78 ¢ 19°1 e
126'€21 v1°6¢ 86°81 00°v€ 66°2
SPEST § W2 €y $6°9p $2°19 0z 11 05°0 05°2 081 00°1
£8-2861°111W  SAYIA G 8¢-1161 £8-2861 ¥IHLO SNIZILID A3 16830 A¥ILINID am 130481V ANVHEIT
140 INTWA JONVHD X 101 10l ¥OINIS

-Uojlen|jBA ojGqEBXE | °°°.P“ Joed sexe]l 10 SjIIN-

suolljeladp Ajuno) €8-¢861 Iedsid 104 sailad] IIIN xel \_,_L._wao._u

(&0

08°0
$2°0

0s°1

(2!
00°1

0s°1

¥Ivd

(8°0
€9°¢

(24K
sl
69°1

v6°2

86°0
29°1
05°2
99°1
08°¢
9°1

SL°1

NIV °1X3

g =

~
@
cCowNnNwnwNeTme

8383338

=
<
< MmN w

00"
;]

=&=1
o M':Q
o~

(=

882 388

OOV TMTTTTTNOND™M TFO W0

S838888858888158%

285388

—_
-

NONT O TN

o
~

18007
1J141s10

—

—

S, NMNOTOTMOWT OO

RERIRBLILIRER8 LS

20721
05" €l

96°1
09°¢(

0s°£1

~
0

NP ON T T OT ~MMOMeANMMOEMNDT T T o

885353788883838238338833388883 8

¥88838R8888

@ N

14
14
14
14
3
14
14
€
14
14
€
3
S
1

E:

NOVONT T T

E32]=2883388

E
g

85°91

00°§1
911

02°8
00°§1
00°ST
05°6
00°S1
62°8
28° ¢l
00°81
00°81
$6°01
00°81

00°61

15°¢

sLee

05°9
S€°e
6£°91
140824
00° {2
0.°8
1271

00°6

68792
9721
00°S2

02°02

§6°(1

00° L2

sLtee
08°vl

00°12
annid WYHINI9

INOLSMOTTIIA
Xnvgm

ONY 1LV IHM
AJ1TvA
ANSv3al
37001
NO13L
SSvH9ILIIMS
LEICLRRISE
MOB ¥IATIS
NYQ[¥IHS
SYUIONYS
ang3s oy
173A35004
ONYTHO TY
ITvAvY
JN¥lvyd
113m0d
YIALY ¥IOMOd
YH3IONOd
SdI11Hd
®WN310813d
Ayvd

TTIHS TISSAW
YIN0SS TW
TVYIN W
YIHIV In
INOD W

NOS T10vwW
NTOONT T
AL¥3811

WY1 7SI

ER LD

NISv9 Hilanp
NOS¥3 4330
TIH

3L INVYD

A371TvA NICQT09

¥31Iv19
Q131 38v9
108 ARt

[ ELTLAF]
SN
NOTTV4
39001 ¥330
NOSHYQ
ST3IINVD
¥31sn)
MY31NOH)
IovISY)
¥319v)
NOSY¥Y)
LRI IO L]
INIYIE
NYOHIT8
Qv3HY3AVIE




G M 2 I-3/5

(This sheet to be used by those testifying on a bill.)
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STANDING COMMITTEE REPORT

I March 31 o, 19..83

MR. ............ PRESIDENT ...
We, yOUr COMMILIEE ON.......cievveeeriiciinrirerieereerereereeeereenens JUD ICIARY ............................................................................
having had under consideration ............ SNAMJOMRESOLWIOH ..................................... EMNo....25........
Respectfully report as follows: ThatSENATEJOIFﬂ'RBSOLUTION ................................. m°25 ...........
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STATE PUB. CO.
Heiena, Mont.
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