MINUTES OF THE MEETING
BUSINESS AND INDUSTRY COMMITTEE
MONTANA STATE SENATE

March 18, 1983

The meeting of the Business and Industry Committee was called to
order by Chairman Allen Kolstad on March 18, 1983, at 10:05 a.m.,
in Room 405, State Capitol.

ROLL CALL: All members of the Committee were present.

CONSIDERATION OF HOUSE BILL 290: An act including wholesale
petroleum distributors under the definition of "distributors" in
the basic gasoline license tax law; providing for an annual license
fee; and providing an effective date.

Representative Carl Seiffert gave the committee a new bill with proposed
amendments to House Bill 290. (Exhibit No. 1) He stated he spent 16
years in the petroleum business and never felt it was quite fair that
he would have to reach in his pocket and put money up front. It
provides an option for them to assume the tax liability themselves.

The current wholesale cash purchases are tax inclusive. When this
purchase is made they note the purchase as a negative cash flow. This
is approximately 10% and with the proposed increased taxes it might
reach 18%. If enacted it will bring negative cash flow to a zero
balance. Bonding requirements will still be applicable. It only
concerns Montana wholesale distributors, it does not apply to whole-
sale dealers. There are some amendments on the white bill. It retains
a $200 license fee. The one-time fee is to process costs by the
Department. On applications they will assume that tax liability. It
is unfair that they should have to tie up the original capital in order
to take care of the problem of collecting taxes.

John Braunbeck, Montana IOMA, stated the amendments retain the $200
fee but require it only as a one-~time charge.

Carl Rieckman, Montana Petroleum Association, stated they do have
some problems with the amendments that are being offered. We hope

to have some feedback on what it was they were suggesting but they
have not at this time. He asked the committee to give them more time
to get this information and report back to the committee.

NEUTRAL POSITION ON HOUSE BILL 290: Norris Nichols, Department of
Revenue, stated they took a neutral position on House Bill 290. He
gave the committee proposed amendments which they would like inserted
in the bill. (Exhibit No. 2) He stated there will be additional costs.
This came about at the suggestion of the wholesaler distributors. Now
they want to amend that out as a onetime fee. If you have a one-time
fee it is not going to help. Out of 75 there are 18 licensed for
wholesale and blending gasohol. Under this act we have no idea of the
number that will become eligible. We all realize the problems they
have because of cash flow. They have to pay the money upfront or with-
in 10 days. They do not know how many will become licensed if this
bill passes.

QUESTIONS FROM THE COMMITTEE: Senator Dover stated you talked about
collecting the taxes and the fact that they are having to take their
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own money to finance it. When do they collect taxes? Representative
Seiffert stated presently they are paying the taxes within 10 days.
Under this bill they would not have to pay tax on the fuel until the
following month.

Senator Dover asked do you see a problem there when you deliver the
fuel you either pay it or the state is going to lose control and have
to rely upon that individual "sticking around" to collect this? Rep-
resentative Seiffert stated that is present law.

Senator Dover stated this amendment should probably go to appropriations.
Mr. Nichols stated he was told to work this amendment up and submit it.

In closing, Representative Seiffert stated if that $200 fee creates

a problem he would suggest that you put it back in on an annual basis.
There is no reason for the state to pick up additional costs. The
people do not have to participate if they do not want to.

The hearing was closed on House Bill 290.

CONSIDERATION OF HOUSE BILL 853: An act reestablishing the Board of
Horseracing under existing statutory authority and rules; changing

the composition of the Board; providing for an Executive Secretary

to the Board and defining his duties; requiring the Board to establish

a fund for recognition of Montana-bred horses; revising and clarifying
provisions relating to horseracing; and providing an immediate effective
date.

Representative Ron Miller gave the committee his written testimony
which is attached to the minutes. (Exhibit No. 3) He also passed out
information entitled "Lawyers Alert". (Exhibit No. 4)

PROPONENTS TO HOUSE BILL 853: Bill Chiesa, representing the State Fair,
stated he was one of the five people appointed by this industry to put
this bill together. Those in the business felt it would ensure us some
of the concerns of the audit committee as a group. He believes this is
a good bill. It was drawn as a compromise.

Ann Scott, representing Montana Division of HBPA, stated this is a group
of horsemen andindustry people. They support this bill. One of the things
you have to realize is no where in this bill is the question as to whether
or not this Board is intending to regulate harness races. That is an
issue that is currently going before the courts. In the House this bill
was introduced shortly before the hearing. It was right before trans-
mittal. There wasn't time to get into the ramifications of this but it

is something this committee needs to be aware of. The members of the
HBPA maintain that the original intent of the board was to only regulate
saddle racing. They now want to have harness racing in the state. Their
position is in states where they have both they are done on separate
tracks. When you run a harness race the track is packed and when you

run a saddle race it needs to be worked up very well. This is a real
concern because of 1) safety for horses and 2) regulating under the
economic border on the existing industry is an enormous possibility.

If you try to regulate under the same board you are not doing a good



Business and Industry
March 18, 1983
Page 3

job. If the harness racing people would like to set up a separate
board they would not have any problems with that. Under this bill the
original intent was to regulate under the saddle races.

Jack Whittaker, Cascade County Commissioner, stated they support this
bill.

Bob Glasgow, stated they are a proponent of the bill as it stands. He
would be an opponent if there was an amendment to prohibit harness
racing. When the original bill was passed it encouraged the breeding
of purebred horses. The fact is the horses do run on the same track
as the purebreeds. They had 1140 horses, 448 were Montana bred. We
do not have enough to run all the races in Montana. He stated he is

a strong proponent to the bill as it stands.

Doris Poppler, Yellowstone County Commissioners and Yellowstone Exhibi-
tion (Fair Board), stated they are a strong proponent of this bill.
They will be allowed the flexibility in racing. If this bill were to
be amended to undersaddle it would limit them. They have nearly five
years studying harness racing and do feel they have the equipment and
ability to change the tracks. They are building a training track which
would accommodate both sides.

Chub Askin, Horsemen's Benevolent and Protective Association, stated
we are in favor of the bill but they are opponents to the adoption of
harness racing because there are few bred here. Now probably 99% of
all horses participating in harness racing would come from Canada and
the eastern states. At the same time there would be 600-700 horses
that would have no place to go at that time.

Bert Boughton, President, Montana Horse Council, stated they strongly
support House Bill 853 and asks for good consideration. His written
testimony is attached to the minutes. (Exhibit NO. 5)

Bob Cartwright, Northwest Montana Fair and Racing, stated they are
strongly in support of this bill as written.

Harry Halissa, Western Montana Fair, stated they support this bill and
asked consideration in its passage.

Linda King, Montana Board of Horse Racing, stated she supports this bill.
It would allow them to take in additional money for board expenses. We
have been bringing in with the 1% for the Board to administer about
$100,000 per year. The current appropriations are close to $300,000

per year. At this time they have money to carry them through for a few
years. The Board has to make some tough decisions about the races that
we are regulating and are giving up a few dates to cover the cost of
licensing. This additional amount of money would be a valuable source
of income. They are going to look at new race meets with the financial
impact in mind. It is now getting tight. If you decide to add additional
things to this bill you look at the economic impact to the state.
Additional written comments are attached to the minutes. (Exhibit No. 6)

Vearle Addy, stated he works as an official at some of the tracks. I
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think you can realize the agreement forged together in this bill is
getting on shaky ground. Without this bill there will be no horse-
racing in Montana. He submitted a list of names for the record on
this bill. (Exhibit No. 7)

Steve Pilcher stated he supports this bill. His written comments
are attached to the minutes. (Exhibit No. 8)

Senator Delwyn Gage stated he spoke in favor of this bill. He has
been involved in racing for about 13-15 years. They do not race in
Montana; however, they used to. This bill would go part way to making
racing in Montana more inviting. Washington has a program that part
of the paramutual money is paid to owners of Washington bred horses.
That money is paid out to the owners depending on how much those horses
have won in the state. The reason it is so inviting is when you win a
purse your trainer gets 10%, the jockey gets 10% and you end up with
80%. The bonus money would be 100%. In the state of Washington that
bonus money has totaled to 25-40% of all money you have won during
that year. One year they were fortunate and their money was in excess
of $45,000 with no costs at all. It also invites them when they are
claiming horses to claim Washington bred horses not Montana. That is
what this bill is saying to those people. If you are going to race

in Montana, do so as an owner of Montana bred horses. I think the
racing industry does need regulating. This bill would make him bet

on his horse if he is going to bet at all and would be a good handle
for them. He sincerely supports this bill. With regard to harness
racing his feeling is in the State of Montana they are trying to build
the breeding industry. If the harness people want to do the same we
have an obligation to build a mechanism for the use of the product.
There are problems involved when you do have track conditions that

are not favorable. We need to do as much as we can to promote both
the breeding and the racing industry. He hoped the committee would
support this bill.

There were no further proponents and no opponents.
QUESTIONS FROM THE COMMITTEE: Senator Lee asked other than fair board

members or managers in the room here today, is there anyone interested
in harness racing or who represents harness racers? There were none.

Senator Goodover asked does this bill include harness racing as it
states? There are no amendments to the bill other than Representative
Millers? Senator Kolstad stated that is correct. There are no other
amendments that would prohibit harness racing.

Senator Regan asked the amendment being offered is an appropriate kind?
Mr. Chiesa stated I do not think there is any problem with that. We
are simply collecting the money and allowing the commission the right
to have the money pass through their hands.

Senator Boylan asked how much money is involved in the State of Montana?
How much did they receive from horseracing? Ms. King stated the state
does not have a tax on racing itself. The state does take 1% for the
regulation of the industry which is about $110,000 so the total handle
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was around $11 million. The state gets mostly general fund revenue.
There is income derived through personal and property taxes from the
people who own these horses.

Senator Christiaens asked in Ms. King's testimony she stated we have
to check closely expenses to the state. Ms. King stated one of the
reasons it has gone up we have hired an executive secretary. They
needed someone on a 24-hour basis that could do the day-to-day super-
vision. They hired through the state the veterinarian that was
responsible for overseeing race tracks, most of the urine samples for
the drug program and others. Travel and expenses for their security
people are going up. Some of the small tracks 1% of the handle is
less. Great Falls and Billings are super meets. Our income is falling
behind our outgo. They are going to have to get innovative to get the
money they need to regulate it.

Senator Kolstad stated there was mention made on the winning tickets.
Ms. King stated at the present time the board has been getting that
money. It is our feeling it would better be spent by the individual
meets. There are some meets which may not be approved to run because
their facilities are so bad. They felt in order to maintain and
improve horseracing in the state that money would be better spent by
the licensees to improve racing.

Senator Goodover stated there seems to be a definite conflict between
the two groups. He got the impression from Mr. Askin that he does not
want to have harness racing on the requlation track. Mr. Askin stated
at the time they would be prepared to have racing there would be 300-
400 horses with no place to go. This bill does not include harness
racing, it just does not include it. Mr. Chiesa stated our intent is
to run harness horses during March and April during the time when the
other horses will not be running.

Senator Kolstad asked you don't see it as a conflict? Mr. Chiesa stated
no.

Senator Lee asked is their sufficient demand for harness racing so that
you can justify your expenditures? Mr. Glasgow stated in 1978 they

had a national horse show to run appaloosas. At that time they had a

lot of hassle because Billings was going to take dates that Helena had.
They have been studying this for almost five years. Last year they
asked for additional dates as the racing commission will justify. We
asked for these dates. We were met by a group of about one hundred
people at the hearing that if Billings were to run it would kill various
fairs. This was our response to not competing. They would run early in
the year for their harness racing. Running from April to the first -
week in June they would not be conflicting with the horses or jockeys.
To improve the track they have to have more days to do the things they
want to do. We feel we should be able to run harness racing and build
another industry in the state. Fifteen years ago, there were a small
percent of quarter horses. These two breeds, thoroughbreds and appa-
loosas has grown within the last ten year. I think this was meant
originally to encourage the breeding of all breeds of horses.

Senator Fuller asked if these horseraces were started what problems
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would you see? Mr. Meloy stated there is no question that Mr. Glasgow
runs his horses in the spring. If he is not successful, we are going
to take a beating because they are not going to get a percentage. If
he has his harness meets and he does not have a good handle then they
will take a beating.

Senator Goodover asked if Senator Gage's amendment is to preclude
harness racing? Was there an amendment in the House? Ms. King stated
no. Senator Goodover stated then why are we looking for an amendment?
Ms. King stated there was nothing in the bill that dealt for or against
harness racing because that is one issue no one could get together on.
Right now they are in court because the Board voted to allow to give
Billings harness racing dates. Unless the Legislature makes a statement
one way or another we will always be in court.

Senator Goodover asked why hasn't Senator Gage offered an amendment?

Senator Kolstad stated because he isn't here. Mr. Addy stated there

was a quick agreement here this morning that there would be no amend-
ments offered. That is why it has not been offered.

Senator Regan stated under the existing rulemaking authority they
will fight it out among themselves. I don't know why we continue
discussing it they do have the rulemaking authority.

ACTION ON HOUSE BILL 853: Senator Goodover made the motion that
Representative Miller's amendment to House Bill 853 Be Adopted.
Senator Dover seconded the motion.

The Committee voted unanimously, by voice vote, that the proposed amend-
ments to HOUSE BILL 853 BE ADOPTED.

In closing, Representative Miller stated he strongly recommends that
we stick with the five member board. He thinks they have a good bill.

The hearing was closed on House Bill 853.

ACTION ON HOUSE BILL 451: Senator Dover made the motion that House
Bill 451 Be Not Concurred In. Senator Lee seconded the motion.

The Committee voted 8-2 with Senators Fuller and Christiaens voting
no, that HOUSE BILL 451 BE NOT CONCURRED IN.

Senator Dover will carry this bill on the floor.

ADJOURN: There being no further business, the meeting was adjourned
at 11:30 a.m. .

_@gg\ (\/45/»

ALLEN C. KOLSTAD, CHAIRMAN

mf
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BUSINESS AND INDUSTRY COMMITTEE

48th LEGISLATIVE SESSION -- 1983
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PRESENT
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PAUL F. BOYLAN

B. F. CHRIS CHRISTIAENS

HAROLD L. DOVER

DAVID FULLER

DELWYN GAGE

PAT M. GOODOVER

GARY P. LEE, VICE CHAIRMAN

PAT REGAN

PAT M. SEVERSON

ALLEN C. KOLSTAD, CHAIRMAN
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Proposed Amendments to HB-290

1. Title, line 9,
Following: “FOR"
Strike: "AN ANNUAL"
Insert: " A"

2, Page li, Line 20,

Following: “distributors."

Strike: "(1) All gasoline distributors, prior to the commencement of doing business,"

Insert: "(1) Any person who engages in the wholesale distribution of gasoline in this state
under Section 15-70-201 (6)(a)(b)(c) exercising the option under Section 15-70-201

(6)(c),"

3. Page i, Line 2.
Following: "department."
Insert: "The license fee for such gasoline distributors is $200."

L., Page 5, Line 10,

Following: "$200"

Strike: "and upon renewal of the license shall pay an annual fee of $200."
Insert: 1" . "
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SENATE BUSINESS & INDUSTRY COVMMITTEE

March 18, 1983

House Bill No. 290, third reading copy, be amended as follows:

1. Title, page 1, line 10
following: "MCA;"
strike: M"and":

2., Title, page 1, line 11
following: "Date."
insert: "; and appropriating monies for funding."

3. New Section.
insert: "NEW SECTION. Section 4. Appropriation. The following
noney is appropriated from the Highway Farmarked Revenue Account
02138 to the Department of Revenue to fund the administration of
this act. :

Fiscal year ending June 30, 1984  $61,000
Fiscal year ending June 30, 1985 $61,000



SUBMITTED BY: Rep. Ron Miller, 3/18/83, EXHIBIT NO. 3

STATEMENT OF REP. RON MILLER
ON
HB 853

Chairman Kolstad and members of the Senate Business and
Industry Committee: '

I have the pleasure of introducing to you today, HB 853, "An
Act Reestablishing the Board of Horseracing...," a bill which had
the good fortune to be sent over to the Senate from the House on
a 94-2 vote on third reading. As you can see from this vote,
the future of horseracing in Montana appears bright -- mainly be-
cause the members of this growing industry have realized the
need to compromise and work together for their mutual good.

The bill before you today is the result of one such mutual
effort and represents the goals and compromises reached by Montana's
racing industry. It may not be perfect, but it is a bill we feel
will allow the industry to grow and prosper in the State of Montana.

I would like to draw your attention to several major provisions
of HB 853.

This bill provides for a five-member, public board -- representing
five geographical districts in the state. The previous board was com-
prised of 2 public members, 1 representative of horse breeders, and
2 representatives from track management. The recently completed sun-
set audit on the board concluded that the conflict of interest raised
by members of the industry sitting on the board which regulated those
individuals was not in the best interests of horseracing in this state.
While the breeder representative on the board was prohibited from rac-
ing horses in Montana, there could be no way one could prohibit mem-
bers of race track management from having a "conflict of interest."

So, in the spirit of compromise, industry representatives agreed to a
five-member public board.

This bill also prohibits any member of the board, its employees
or employees of its licensees from holding any interest in a racehorse
and from wagering on any race at which they serve in an official ca-
pacity.

It requires the board to adopt rules to ensure absolute responsi-
bility of trainers for the condition of their horses; to set guide-
lines for the licensing of a person whose license has been suspended;
and to set license fees commensurate with the cost of issuing a li-
cense.

HB 853 also sets out the definition, responsibility and authority
of the Board of Stewards and the Executive Secretary.

One major new provision of this bill would allow the Board of
Horse Racing to set aside up to 2% of wagering on "exotic races" to
be used as a bonus for owners and to defray administrative costs of
the board. The establishment of the owner's award is a major step
forward for Montana racing in that it will further reward the bhreeding



and racing of quality registered horses in Montana. By helping
to draw top competition to Montana's race tracks, the entire industry
and the betting public will benefit.

Another new provision will allow individual race meets to re-
tain (after reporting the total face value to' the board) money from.
unclaimed winning tickets. This money will be spent by the licensee
for capital improvements to their race facilities upon approval by
the board. This amount is expected to total between $25,000 and
$30,000 each year and can be well-used by the tracks to make much
needed repairs and additions to current facilities -~ again, to the
benefit of the entire industry and the betting public.

I hope you will agree with us that the bill before you today is
a good and necessary piece of legislation. It will help a growing
Montana industry mature in an atmosphere of support with a high
standard of ethics. I urge your careful and positive consideration.

Chairman Kolstad, I would at this time ask the committee to
consider one "housekeeping” amendment to this bill. 1In Section 13,
on page 17, line 15, I would ask that the words "after first passing
through the board's agency fund account" be inserted after "the de-
partment". The amended section (2) would then read:

————————————————————————————————————————————————————
——————————————————————————————————————————————————————————————
—————————————————————————————————————————————————————————————
—————————————————————————————————————————————————————————————

I understand this language will allow the owner's award to be
collected and "passed through" the department to the owners of Montana-
breds, without requiring a budget amendment to the board's current
budgets. It will not in any way change the award, nor the intent of
the House.

Thank you.



o State Agency Can Not
* Have “Representatives”
~ From Groups

Whers a state administrative
agency is required to have represen-
tatives of both labor and manage-

~ment, this is unconstitutional, says
wa the Nmth Circuit in a 2-1 decision.

This agency has- “adjudicative”
powers, and it must “require deci-

. sions devoid of favoritism, animosity,
@ or personal interest.”
Therefore, where this board is in
“arge of labor relations for farm
s **OTkers, it cannot have two members
appointed as representatives of ag-
ricultural employers, two as repre-
- sentatives of organized labor and
ws three members as representative of
the general public.
~ “The Board's functions include
. resolution of election disputes and
@ resolution of charges of unfair labor
practices. These functions are ad-
judicatory . ..”
w Even if these same persons were

New Ideas for Busy Lawyers .

appomtad to the Board, they would
have a much better

md

persons.

“The labor and empl represen-
tatives on the [Board] eannot live up
to the high standard of impartiality.
We admit that Board members witha
philosophical viewpoint! favoring
labor or employers would be capable
of sufficiently impartial decision-
making, but a designated labor or
employer representative will serve
with more than a philosophical view-
point. A representative is appointed
‘with a clear mandate to serve the
interests of the side he represents. It
may be appropriate for a group repre-
sentative to act on rulemaking mat-
ters from the perspective of a built-in
bias for an interest group, but a rep-
resentative cannot reasonably be ex-
pected to ignore that bias when faced
with close questions of fact or law in
an adjudicatory context. Even the
rare representative who could forget
his allegiances when deciding ad-
judicatory matters would have to
withstand the brunt of his consti-
tuency’s pressure. We concludethata
representatxve is incapable of provxd-
ing the impartiality necessary in the
context of the adjudicatory matters
presented to the [Board).

“The (Board] has not questioned
the conclusion that the labor and em-
ployer representatives are partial.
They have argued, rather, that the

«-Board as a whole is impartial because

the pamahty of the employer repre-
sentatives is evenly balanced by the
partiality of the labor representa-
tives. We concluds, however, that the

. impartiality required of adjudicatery

decisionmakers cannot tolerate the
presence of unconstitutionally biased
members, even if biases are bal-
anced ”

The court has taken over the legis-
lative process, to the dis-

sent. Admimsttativelaw. withitli

lcwcoot,hubeena

ofupenmemﬁoatonhe'm oty ¥t

years. For the last decadeé various -

states have been attempting to deal
with a newly orgamzed agncult.ural
work force. It is not surprising that a
number of them should have ex-
tended administrative experimenta-
tion with investigation, arbitratjon,

rule making and adjudication into
the farm labor area. [citation]
“(This] legislature has tried a rea-
sonable experiment. It has combined
a number of tasks in one body so that
state policy in the agricultura] em-
ployment area can develop rqpxdly
and uniformly. By representation of
competing groups it attempts to have
these decisions made by knowledge-
able people, thus reducing the risk of
erroneous, unwise or uninformed de-
cisions which might otherwise so eas-
ily be made in this complicated area
which profoundly affects sc meny. By
balancing these groups it attempts to
control the board for bias. Whether
the overall statute is the best that
could have been devised is not for us
to say... We sit only to determine

whether the legislation is consti-
tt_xtxonal The formulatxon is suffi-
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