MINUTES OF THE MEETING
LABOR & EMPLOYMENT RELATIONS COMMITTEE
MONTANA STATE SENATE

March 8, 1983
The meeting of the Labor Committee was called to order by
Chairman Gary C. Aklestad on March 8, 1983, at 1:00 p.m. in
Room 404, State Capitol.

ROLL CALL: All members of the Committee were present.

CONSIDERATION OF HOUSE BILL NO. 525:

Chairman Aklestad introduced Representative Paul Darko, sponsor
of House Bill No. 525, to the Committee and Representative Darko
presented the bill to the Committee.

House Bill No. 525 is an act to establish a defense to a complaint
of employment discrimination when an employer is observing the
terms of a bona fide collective bargaining agreement, seniority
system, or employee benefit plan.

PROPONENTS OF HOUSE BILL NO. 525:

Anne MacIntyre, Staff Attorney for the Human Rights Commission,
gave the Committee background on the bill.

A. MacIntyre stated that this bill is viewed by the Human Rights
Commission as a bill that benefits employers in some situations.
She urged that House Bill 525 Do Pass.

A. MacIntyre presented a letter to the Committee from John Frankino,
Chairman of the Montana Human Rights Commission, in support of
House Bills 525 and 554. This letter is attached. (Exhibit No. 1)

LeRoy Schramm, representing the Montana University System, stated
that they are in support of House Bill 525. They would like to
have the same language inserted by the Senate that was inserted by
the House--the collective bargaining agreement language.

OPPONENTS OF HOUSE BILL NO. 525:

George Allen, representing the Montana Retail Association, stated
that they oppose House Bill No. 525. They feel this bill is unfair
to a young management trainee because the anti-age discrimination
provision prevents the natural advancement of young employees.

Mr. Allen's printed testimony is attached. (Exhibit No. 2)

George Allen submitted a proposed amendment to House Bill 525. He
stated that this amendment addresses just the Management Personnel,
and, if this amendment is adopted, they could support the bill.
This amendment is attached. (Exhibit No. 3)
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Joe Thares, representing Mountain Bell, stated that they oppose
House Bill No. 525. He stated that it creates problems for them

with their management pension plan.

QUESTIONS FROM THE COMMITTEE ON HOUSE BILL NO. 525:

Senator Lynch: Hasn't the Supreme Court outlawed any discrimination
because of age?

Anne MacIntyre: As the law exists, it prohibits mandatory retirement
at any age.

Senator Keating: Why do we need this bill?

Anne MacIntyre: The language that is in this bill is in the
government Fair Code Practices, but it is not in the Human Rights
Act. The language is similar to language in the federal law.

At this point in the hearing, Anne MacIntyre presented a case
involving Mary Dolan versus School District No. 10, Deer Lodge,
Montana. This document is attached. (Exhibit No. 4)

Senator Lynch asked Mr. Allen if we weren't asking for a lot of
court cases by putting this amendment in the bill.

Mr. Allen stated that everyone must retire at age 70 under federal
law.

Staff Attorney, John MacMaster, orally submitted some suggested
amendments at this point in the hearing.

LeRoy Schramm stated that the federal law is age 70, but the law
does not force retirement--it allows it.

Representative Darko made closing comments in support of House

Bill 525. She stated that the federal law and state law will never
be the same, but will be more compatible if this bill makes it
through the Committee.

If House Bill 525 passes Committee, Senator Chris Christiaens will
carry the bill on the floor.

Chairman Aklestad called the hearing closed on House Bill No. 525.

CONSIDERATION OF HOUSE BILL NO. 554:

Chairman Aklestad introduced Representative Ramona Howe, sponsor
of House Bill No. 554, to the Committee and Representative Howe
presented the bill to the Committee.
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House Bill No. 554 is an act to transfer functions regarding
maternity leave from the Commissioner of Labor and Industry to
the Commission for Human Rights.

Representative Howe stated that House Bill 525 was requested by
the Human Rights Commission, and they are trying to eliminate the
duplicate system for handling complaints, which would be a relief
to taxpayers.

PROPONENTS OF HOUSE BILL NO. 554:

Anne MacIntyre, representing the Human Rights Commission, stated
that they support House Bill No. 554. She feels that this bill
provides benefit to employers.

OPPONENTS OF HOUSE BILL NO. 554: None were present at the hearing.

QUESTIONS FROM THE COMMITTEE:

Senator Keating: Do you want to delete the provisions for
retaliation in section 47?

Anne MacIntyre: There is already a provision against retaliation
in the Human Rights Commission so there would be a duplication.

Senator Gage asked about the repealed sections of the bill.

Dick Kane from the Labor Standards Division explained these
sections to the Committee. They are procedural and the Human
Rights Commission law has substantially the same procedure.

Senator Goodover: Mr. Kane, were you in favor of transferring
this from Labor to Human Rights two years ago?

Dick Kane: I don't believe we were in favor of it at that time.

Senator Goodover: What makes this bill more palatable now than
two years ago?

Dick Kane: There should be a remedy, but there is a duplication
of effort in some cases.

Senator Aklestad: How many of these cases of complaints do you
have where you have had a duplication of effort?

Anne MacIntyre: We haven't been able to identify how many
duplications of effort there have been. I would say approximately
one-half are heard in the Department of Labor as well as in the
Human Rights Commission.

Senator Goodover: This bill didn't pass two years ago. What
real problems have you had in the past two years?
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Dick Kane: I am aware of at least two cases and there may be
more.

Anne MacIntyre: From a recent perspective at least one case is
pending in both the Department and the Commission. The Department's
decision is not binding on the Commission.

Senator Goodover: Would this bill have eliminated these cases if
it had been in effect?

Anne MacIntyre: Yes, it would have.
Senator Gage: If your Department was investigating both maternity
and sex discrimination allegations is there a possibility that the

fact that you would be handling both of those have an effect on
your decision on either claim?

Anne MacIntyre: I don't think it would, not usually.

Senator Goodover: If you don't have the Department of Labor to

consider and the decision goes to you where does the employer
stand?

Anne MacIntyre: We would conduct our own investigation of the
allegation.

Representative Howe made closing comments in support of House
Bill 554 and urged its passage by the Committee.

If House Bill 554 passes Committee, Senator Chris Christiaens
will carry the bill on the floor.

Chairman Aklestad called the hearing closed on House Bill No. 554.

CONSIDERATION OF HOUSE BILL NO. 270:

Chairman Aklestad ased Representative Jerry Driscol}, sponsor of
House Bill No. 270, to present the bill to the Committee.

House Bill No. 270 is an act allowing a person who is temporarily
totally disabled under Workers' Compensation laws to use wage
credits from employment prior to the disability for purposes of
unemployment benefits eligibility.

PROPONENTS OF HOUSE BILL NO. 270:

Susan Mohr, representing the Department of Labor, stated Fhat_they
are in support of House Bill No. 270. She stated that th}s bill
does not affect a lot of people, but it is an important bill for
those that it does affect. The bill gives an option of going back
to using the base period of when their disability occurred. She
stated that a few other states have this similar provision in their
law.
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Jim Murry, representing Montana State AFL-CIO, stated that they
support House Bill 270. Mr. Murry's printed testimony is attached.
(Exhibit No. 5)

Senator John Mohar, representing Senate District 11, Libby, Montana,
spoke in support of House Bill 270.

OPPONENTS OF HOUSE BILL NO. 270: None were present at the hearing.

QUESTIONS FROM THE COMMITTEE ON HOUSE BILL NO. 270:

Senator Lynch: One line 6 of the title, is compensation supposed
to be changed to benefits?

Senator Goodover: That was the unemployment benefits that such
change is to be made in.

Senator Goodover: Was this same bill before us two years ago?
Representative Driscoll: I think you are referring to Senate
Bill 64 which was total disability. (Note by MacMaster: It was
Senate Bill 52)

Senator Galt: 1Is there any time limit he can have on total
disability?

Representative Driscoll: The bill states 18 months.

Senator Keating: Was there no way to come up with a fiscal note
on this bill?

S. Mohr: Just the study for seven people. I don't know how many
people tried to apply for wage benefits.

Senator Aklestad: Under this bill you would be able to draw
for 18 months?

Representative Driscoll: No. Within 18 months they must be
healed or have filed for unemployment benefits.

Senator Keating: This bill really has to do not with whether they
draw unemployment compensation, but how much they draw.

Representative Driscoll: No. It decides if they get unemployment
or not and has nothing to do with how much.

Representative Driscoll stated that if House Bill 270 passes
Committee, Senator Mohar will carry the bill on the floor.

Chairman Aklestad called the hearing closed on House Bill No. 270.
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ACTION ON HOUSE BILL NO. 157:

Senator Lynch moved that House Bill No. 157 Be Concurred In. On
a voice vote, the Committee voted unanimously with the exception
of Senator Goodover who was excused, that HOUSE BILL NO. 157 BE
CONCURRED 1IN.

Senator Manning will carry House Bill No. 157 on the floor.

ACTION ON HOUSE BILL NO. 201:

Senator Lynch moved that House Bill No. 201 Be Concurred In. On
a voice vote, the Committee voted unanimously with the exception
of Senator Goodover who was excused, that HOUSE BILL NO. 201 BE
CONCURRED IN.

Senator Blaylock will carry House Bill No. 201 on the floor.

ACTION ON HOUSE BILL NO. 277:

Two amendments to House Bill No. 277 were submitted to the Committee
by Staff Attorney, John MacMaster. These amendments are attached.
({Exhibits No. 6 and 7)

Senator Lynch moved that the second set of amendments (Exhibit

No. 7) Do Pass. On a voice vote, the Committee with the exception
of Senator Goodover who was excused, voted unanimously to adopt the
amendments.

Staff Attorney, John MacMaster, presented an amendment submitted

by Representative Robert Ellerd at the hearing on March 3, 1983.

J. MacMaster explained the change in the amendment to the Committee.
This amendment is attached. (Exhibit No. 8)

Senator Galt asked about the signs required by the amendment.

Gary Blewett from the Workers' Compensation Division of the
Department of Labor stated that they would have signs distributed
through the insurer. They would work with each industrial group
affected by it

Senator Keating made a substitute motion that on the last line of
paragraph 4 the words, "is guilty of a misdemeanor" be deleted and
insert the words, "subject to a fine of $50 for each citation".

Senator Aklestad: Where does this sign have to be posted?

Gary Blewett: The language in the bill allows some discretion, but
it says, "where employee notices are normally posted".

Mr. Blewett stated that he believes this can be accomplished within
their present budget.
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Senator Keating: What court would this be heard in?

Anne MacIntyre: Most misdemeanors can be charged in Justice of
the Peace Courts.

Senator Lynch moved that the amendment to House Bill 277 proposed
by Senator Keating be adopted. The Committee voted unanimously,
with the exception of Senator Goodover who was excused, to adopt
the amendment as amended.

Senator Lynch moved that the Statement of Intent be amended to
reflect the language relating to signs. The motion carried
unanimously, with the exception of Senator Goodover who was
excused, to amend the Statement of Intent.

Senator Lynch moved that House Bill No. 277 Be Concurred In as
Amended. On a Roll Call Vote, the Committee voted 6-1 that HQUSE
BILL NO. 277 BE CONCURRED IN AS AMENDED. Senator Goodover was
excused and not present for the vote. The Roll Call Vote is
attached.

ADJOURN: There being no further business before the Committee,
the meeting was adjourned at 2:30 p.m.

Ve
/

(e

Senator Gafy C. Aklestad, Chairman



ROLL CALL

LABOR COMMITTEE
406h LECISATIVE SEesion - 1983 Paedftfes

NAME PRESENT ABSENT | EXCUSED

TOM KEATING, VICE-CHAIRMAN v

JACK GALT v

PAT GOODOVER v///

DELWYN GAGE V//‘

CHET BLAYLOCK V

JOHN LYNCH L -

DICK MANNING v z

GARY AKLESTAD, CHAIRMAN “V// |




STANDING COMMITTEE REPORT

Helena, Mont,

..JMarch 8, oo 19..83
MR. ... PRESIDENT: . ...

We, your committee on......ccceerceennne L:\EOR&EWLOYMENTREMTIONS ......................................................
having had under consideration KOUSE ...................................................... Bill No. £37........
Driscoll {Manning)

Respectfully report as follows: That.......ccccceveeeiiiiinieiieniennnn. HOUSE ........................................................ Bilt Nol57 .........
BE CONCURRED IN
BERREX

rare pUB. co. Senator(_;aryc.Akle'tad'Chalrman .........

oy



STANDING COMMITTEE REPORT

................. March 8, . .....1983
MR. .... RRESIDENTA. ... Vs
We, your committee on.............. LABOR & EMPLOYMENT RELATIONS e,
having had under consideration .........cecoeeruresescrcnereennennc. HOUSE ...t sssrenenas Bill No.2Q1 .
Addy (Blaylock)
Respectfully report as foliows: LI DO 9.1 3 - 3 N Bilt Nozul .........
BE CONCURRED IN
DIXHXSEX
rreusco. HSAESE ARV O AKTEE AT G

Helena, Mont. - A/ é N



STANDING COMMITTEE REPORT

................. March & ......1983
MR. oo PRESIDENT. ...cooovvrernnnen
We, your committee on....ccccevreenennnee WREMLOYHERTRELATIOHS ...................................................
having had under consideration ........ccccevnnennnicnns HOUSE o ooeeeeeeeoseesesennenssssssss s Bill No.277.......
Smith (Lynch) c T -
Respectfully report as fOllows: That........wsesesssssssesssseen: HOUSE oo see s eesenes 8ill No.277......

third reading, be amended as follows:

l. Title, line 8. _

Following: line 8 ’ ’ o

Insert: "WHO ARE NOT CO?TRACTING FOR AGRICULTURAL SERVICES TO BE
PERFORMED ON A FARM OR RANCH®

2. Title, line 9.
Following: line 9

Insert: “REQUIRING EMPLOYERS TO POST SIGNS GIVING HOTICE OF EMPLOYER'S

COVERAGE AND PROVIDING A FINE;"

3. Page 2, line 12.
Following: “contractors®

Delete: " *
Insert: ®and who are not contracting for agricultural services to be

performed on a farm or ranch.®

B -

DOKEASEX

(Continued)

....................................................................................................

STATE PUB. CO. Chairman.

Helena, Mont.

B L COEN
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iouss BILL d40. 277

S March 8, 19..83
4. Page 2, line 23.
Following. *contractor”
Insert: “and™Who IS AGt contracting for agricultural services to be
performed on a farm or ranch® //

5. Page 3, line 3.

Pollowing: 1line 8 '

Ingert: "(4) Each employer shall post a sign in the workplace at the
locations where notices to employees are normally posted, informing
enployees about the employer's curreat provision of compensation
insurance. A workplace is any location where an employee performs
any work-related act in the course of employment regardless of
whether the location is temporary or permanent and includes the
place of business or property of a third person while the employer
has access to or control over such place of business or property
for the purpose of carrying on his usual trade, business, or
occupation. The sign will be provided by the division, distributed
through insurers or directly by the division, and posted by employers
in accordance with rules adopted by the dlvision. An employer who
purposely or knowingly fails to post a sign as provided in this
subgection is subject to a $50 fine for each citation.”

And, as s0 amended
BE CONCURRED IN
PSTATEMENT OF INTEUT ATTACHED"

STATE PUB. CO.
Heijena, Mont,



STANDING COMMITTEE REPORT

................. March 8 1983

VL TO— PRESIDENT ..o Ve
We, your committee on.............. LPLBOR&WMBHTRBLATIOHSCOMTTEE
having had under consideration ......S tatement of Intent, ... HOUSE... Bill No. 27 7.........
Respectfully report as follows: That......dkatement. . of . Intent,. Bouse. ... Bill No...277.......

be amended as follows:

1. Statement of Intent, line 23,

Following: 1line 23 T :

Insert: "It is also the intent of the Legislature that the Division will
provide employers with signs and determine an economical and convenient
method of distrxibution and disposal of such signs through insurers when
the employer is properly covered under one of the three compensation
rlans or when a policy is cancelled in accordance with 39-71-2205, MCA,
or through the Division directly when a policy is cancelled in
accordance with 39-71-2307, MCA, when self-insurance status is revoked
in accordance with 39-71-2105, MCA, wvhen an employvyer is exempt from
coverage under this chapter, or when an employer lacks coverage and has
been ordered to cease operations in accordance with 39-71-507, MCA, and
that the Division will maintain procedures to control the distribution
and disposal of such signs to prevent their improper use and $p

accomodate the changing coverage emplovers may have from time to time.”

And, as so amended,
DOPntEx

BE CONCURRED IM

STATE PUB. CO. Chairman.

Hetena, Mont. Smmn GARY c' mAD
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Exhibit No. 1
Submitted by Anne MacIntyre
March 8, 1983

-

HUMAN RIGHTS COMMISSION

STATE OF MONTANA

TED SCHWINDEN, GOVERNOR ROOM C-317, COGSWELL BUILDING
(406) 449-2884 HELENA, MONTANA 58620

March 8, 1983

The Honorable Gary C. Aklestad, Chairman
Labor and Employment Relations Committee
Senate

Capitol Station

Helena, MT 59620

Dear Chairman Aklestad:

House Bills 525 and 554 are before this Committee today at the request
of the Montana Human Rights Commission.

The Commission has requested Raymond D. Brown, Administrator and Anne L.
MacIntyre, Staff Attorney to speak in support of these bills on behalf
of the Commission.

Thank you for your consideration.

Sincerely,

John Frankino M

Chairman
Montana Human Rights Commission

JLF/tg

AN EQUAL OPPORTUNITY EMPLOYER"™



Exhibit No. 2
Submitted by George Allen

March 8’ 1983 HOUSE BILL #525

Mr. Chairman and Members of the Committee:
My name 1is George Allen and I represent the Montana Retail Association.

I am here today to oppose House Bill #525.

It appears to me that this bill is not needed. The age discrimination
problem is already addressed in our existing Montana Law. Please refer
to Montana code 49-2-303 in which it says:

(1) It is an unlawfull discriminatory practice for:

{a) an employer to refuse employment to a person, to bar him from
employment, or to discriminate against him in compensation or in a term,
condition, or privilege of employment because of his race, creed, relig-
ion, marital statwus, color, or national origin or because of his age,
physical or mental handicap, or sex when the reasonable demands of the
position do not require an age, physical or mental handicap or sex distinc-
tion.,

This seems to give the employee ample protection.

We have serious problems with this bill on line 22. It says , '"no
seniority system or employee benefit plan may require the retirement of an

employee because of his age."

In other words, an employee could work to one hundred years of age if
he chose to and the employer would have nothing to say about it. Yet

the Federal law requires retirement at age T70.

Most companies have management retirement programs that are participated
in by both management, management trainees, and the company. Their re-
tirement programs are geared to a specific retirement date. This bill

would prevent the company from implementing the retirement program.



HOUSE BILL #525

We feel this bill is unfair to the management trainee who is looking
for and working for advancenment, If top management is allowed to stay
in their jobs for ever, the cpportunity to advance up the management

ladder is seriously restrained.

We feel this is a bad bill and should not be concurred in.

Respectfully Submitted,

GEORGE E. ALLEN
Executive Vice President
Montana Retail Association



At Page 1, LineZd, delete the "." after the word "age" and add
following:
,_unless such employce hdo attained at least
‘k)sevcnpy yenrs of age or, in the case of an em-

Exhibit No.3

AMENDMENT TO H.B. 525 (3d Reading Copy)

ployee who is sixty- five years of age, has for
the two year period immediately before retire-

ment been employed in an executive or high policy

making position and is entitled to an immediate
non-forfeitable annual retirement benefit from a
pension, profit sharing, savings or deferred com-
pensation plan of an employer, or any combination
of thesc benefits, which totals in the aggregate
at lecast 27,000.00 Dollars.

thi:



by Anne MacIntyre
March 8, 1983

STATE REDPORTER
Box 749
Helena, Montana

Exhibit No. 4 Submitted

VOLUME 38

NO< 80-435

MARY DOLAN,
Plaintiff and Respondent,

V. Submitted: feo. 17, 1981
Decided: MNov, .2, 1781
SCHOOL DISTRICT NO. 10, DEER LODGE '
COUNTY, Anaconda, Montana c¢t Aal.,

Defendants and Anpellants.

SCHOOLS AND SCHOOL DISTRICTS, Apreal recarding Mandatory Retiroment
Provision for Teachers, Whether the Human Rights Act repealicd

the Mandatory Retirement Law for Teachers, Whether the District
Court abused its Discretion by not reducing a Backpay award for
Illegal Discrimination by payments reccived from Social Secrrit,
Montana Teachers' Retirement Systom and the Western Conforence

of Teamsters' Pension Fund--DISCRIMINATION

Apncaled from the Third Judicial Nhistrict Court, Neer Iodae
County, Hon. Arnold Olsen, Judae

"or Appellants: Radonich and Brolin, Anaconda

For Respondents: John Albrecht, Choteau
Mike Greely, Attorney fGeneral, Helena

For Amicus Curioce: Smith Law Firm, Helena

Mr. William Brolin arqued the case orally for Apnellants;
Mr., Alirecht for Respondent; Mr. Chadwick Smith for Amicus Curiae.

Opinion by Justice Morrison; Chief Justice Haswell and Juscice :
Daly, Harrison, Sheehy, Shea and Weber concurred.

Reversed and roemanded.

p.ld

- 1903 -



ar, Plaintiff and Respondent, v.
shool District No. 10, Defendant and Appellant -
38 St. Rep. 1903

Mr. Justice Morrison delivered the Opinion of the Court.

Appoellant, School District No. 10 (hereaftcer School District),
apjeals from the flnd‘nq“ of fact, conclusions of law and declaratory
)ulqnnnf entered by the Third Judicial District Ccurt on July -6,
198

In 1771, the Montana Legislature cnactced scction 20-4-:03, MCA,
which vrovides that:

"Whunever a teacher has been elected hy the offer and acceptance of
a contract for the fourth consecutive year of cmployment by a district
in a position requirinc teacher certification cxcept as a district
supcrintendent or specialist, the tcacher shall be deemed to be re-
elected from year to vear thereafter as a tenurc teacher at the samc
salary and in the same or a comparablce position of employment as that
provided by the last executed contract with such teacher, unless:

". . . (2) the teacher will attain the age of 65 years beforc tne
ensuing September 1 and the trustees have notified the teacher in
wiiting by April 1 that his services will not be nceded in the ensuaing
school fiscal year, except that the trustees may continue to emp?oy
such a tcacher from year to year until the scheol fiscal year follow-
ing Lis 70th birthday."

In 1972, the Board of Trustees of the School District, Anaconda,
Deer Lodge County, adopted Board Policy No. 405.4 which states:

"Retirement

"a. As prescribed by the Schocel Taws of ‘tontana.

"b. The bPoard of Trustees will exercisc¢ the option to requirce
the retircment of all tecachers at the age cf sizty-five (63} as per
Sebool Laws of Montona (75-6103)."

Thereafter, the fchool District required the retirement of all
teachers and principsls when they reachoed thie age orf 65,

Mary Dolan, respondent, was a tenured principal at W. K. Duver
Glcuwentary Scheol, of the School District. 1n March of 1977, Mury
i’clan received notrification that, as a result of hev being age 6%, her
services in the ensuing school year would cease. This termination was
accomr-tished by a ma“ority vote of the Poard of Trustees in acooro.mc
with soction 20-4-233(2), MCA, and Doard Policy Mo. 405.4,

Mary Dolan sought a redetermination by thoe pBoard of Yrusties ang
A1s0 personally appealad to the schocl district superiatoen’ent.
Neither action resulted in a1 reversal of the Loards' docision fo
roetire Dolan.  Dolan then filed o« discrimination complaint with the
Human Rights Commrssion on May 3, 1977.  The Human Rights Comrmission
determined that seoction 20-4-203(2), MCA, permitting mandatory retice-
ment ot age 65, was ooowtatutory oxcoprtion Lo the proscripticor againest

=-1904~



Dolan, Plaintiff and Respondent, 7,
School Districu No. L&, Defendant ana -prellant
8 St. Reo. 1903

discriminaticen containod Ln Titie 49, Chapters 2 ana 3, popuTarly titl
the Human Rights Act. ‘therefore, th¢ Human Rights Conmission determin
that no age discriminaticn existed reuazding the mandatery revirement

of Mary Dolan. -

Or May 26, 1977, Dolan tllea a "Compiaint for bociaratorvy Relief
and Injunctive Relict” against the Board of Trustees raequesting that
the Board be restrained fror offectinag hor retirement; that she be giv
a contract for the ensuing year; that the District Court declare the
rights ana legal relations ol Mary Doian; that section 20--4-203(2),
MuA, be declared unconstitutionai.

The District Court, heard the reauest ior injunctive 1ellct on
June 1, 1977, on Jduane 8, 1977, the D strict Court dented the requoest
hoased on the tinding that Mary Doian wenld not suffcer irveparable harms
Jarmage or injury.

The request tor declaratory relief wa. heard by the District Court,
on March 31, 1980. Three witnesses wire calied,

william Alexander, M.D. a psychiar: 1:v whose qualifieations were

stipulated to, testifded that peopie in not age at the same rate and
that after examination, he determined +huat Mary Dolan was czpable of
performing her job. Alexander alss fosn:fied that in his ouper:
opinion mandatory retiremnent agas ore arbitrary and that forced retire-
mont often causes people severe emot:osnal difficultres.  During examin-
ation of Alcxander, counsel for the “oheoi Drshraict stipulated that
Mary Dolan's quatifications and ~apab:iivios were nok contested.,

Mary Nolan testrTied thott ¢hoe wes ~gpable ot continusneg o work as
principat and capable o0 hasndiing > o, She also toestitied, on
Crosg-exauination, that gshe recerved nouchers' retirement bernetits and
Lo terst union benofitfs,  She aian stated toat following nier termina-
tion in 1977, she had obtained cmplovarnt, first as a teacher in arm
Srrinas and later as the direcror ot < opper Village Art Conter,

Yhe tSoboo! Districr called cupe: ntendent of the district, Daniel
Muinkovich., e testitied concernioy iUl[Ai-‘FK“l1' atiron of roncatory

retirement. Marinkovich testified that to his knowieddge the nolicy has
been auministered without exception.

The causce was submitted and the Diustiret Court, atter receipt of
proposaod findinas from the partiers, declared thet section 20-4-:03(2),
MCA, violated the equal protection and dae process clauses o1 e
Montana and United States Constitution, and that the mandatory :etire-
ment provisaon, section 20-4-203(20), Ma, was repealed by the cinotion
cf wections 49-2-303(1) and 49-3-20!, MCA, (1979). The Dostricot Court
found that Mary Dolan would have carrcd $7¢,914.31 had sho continued
working as principal. She actually earnzd from other omplovment, the
sum of £25,088 in the period @olleowina her termination to ithe “ine

!

of trial. The District Court offset ihese earnings bat retooea e
effset awounts Mary Polan received as rerorvement henefics.  The court
avarded Macy Debans basboay in e amovrr ol G051, 246051, pilue ehgin and
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interest at the rate ot 10 percent.
Avpellant raises the following issues for review:

1. Whether Title 49, the Human Rights Act, section 4Y-1-101, et
seq., MCA, repcaled the Mandatory Retirement Law for teaclhers, secticn
~-4-203(2), MCA?

2. What is the prorer standard of review uve be applied ir assessing
the constitutionality of section 20-4-203(2), MCA?

3. VWhether the District Court erred in Jdeclaring that section 20-4-
203(2), MCA, was unconstitutional?

4, Assuning section 20-4-203(2), MCA, does not abridge a fundamental
ricvht or affect a suspect classification, whether that statute boars
a rational relationship to o legitimate state intcerest?

5. Wheltner section 20-4-203(2), MCA, violates the due process
slauses of the 1972 Conustitution of liontana and Lhe Pourts :nth Amendmrent
to the Unitod States Constitution becanso it creates an irrebattable
prosuny-tion that persons 65 years or older are not (qunatificd as
principals?

t.  Whether the biscerict Court abuscd 1ty discretion by not reducing
a4 backpay award for pliegal discriminal ion by vaymenis roceived from
snoial security, Montana Teachers' Retirement System and the Wesiern
Conforence of Teamstoers' pension fund?

We {ind that disposition of issues one and sit is determinative.
This appeal can be decided, not on constitutional grounds, but rather
through statutory coenstruction. In reachins this conclusion, we are
gqurded by the ", . . well-settled law that a court will not pass upon
the constitutionality of any Act of the legislature unless it is
cbhoolutely necessary to a decision of the case". State v, Kinag (19467),
an o Mont, 6l 277, G2 1. und, ubB. Oneh nocessity i lacking in this
Cooo

Tn 1971, the Montena leglslature cnacted soction 20-4-203, HMCa,
oo bing with teacher tenurce and rchiring in the Montana school systom.
Sovvouant to o this astatutre, the Board of trustecs of the School Diotriot
foated Policy Ne.o 405049 mandating the retirement of all tcachkors and
rincipals after thoir 65th »irthday.

fro 1975 and 1975, the legislature enacted Title 49, Chapters 1-3
‘tyman Rights Ach;. “his lesislation, comprebensive in scope, prohiibe s
Clrrininatioun in many Gacots of the Tivas of Mentana oition o vho
ormat ol the Human Ridhts Act el taolrsncs alleoncompansing ; xculL‘\‘t L0
aoonst discrimination with cnzromaly Tisited and spectfio oooo ntion:
'oovoch owrondbitions.,

Rovas dina discrimination in emplaoyment, bhe svwitat of this copeal,
et eon e 2=303, MON, vrove oS Chots

.} ql’\(,___
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"{l) 1t is an unlfawful discriminarory practice for:

"(e) an employcer to refuse employmen: to a person, ko Lhar haim froo
voaployment, or Lo szcrlmlnutc AGanst N lp COMPENSAtion or in J
torm, condition, or privilese ol erplovmen' bocauge of hiod . .oadge

”
. . .

additiconally, section 49-,-201, MCA, portawalng speciificaily to
state and IOCHL governmontal agencies, provides that:

"(1) Statce and loecal govermmoent ofiicrals and supervioory personne!
shaltl recruit, appoint, aSblUH, troan, ovaiudte and promoie poy conned
on the basis of merat and qualitications wirthout regard Lo . . .aqe

"

Respondent, Mary DNolan contends that zection 20-4-203(2), 4

C the
mandatory retirement provision, irreconc:labty conflicts with sc
1

i,
:ctions
49-2=2303(1) (a} and 49-3-2011(1), MCA, tho later-enacted statutes
tTherefore, section 20-4-203(2), MCA, mast be considoved omplie:

ropealoed.,

.
1
4

At the outsct, this Court recoanizes that repeals by wmplication are
not. Levored. Loadon Cuaranty & Accident Co. v, lndustrial Acc. Board
(1928), 82 Mont ., 304, 266 . 1.03 We arso note thanr Title 49 is
agioneral legislation, ot which one facet concerny the area of omploymen
whereas section 20-4-2032), MCA, 1s & specra:r statule whicn upecifical
deals with the area of employaent tor scntol teachers and principaels.
s Court also acknowledges tne exitstence b conblicting ruies of

statutory construction with regard ro (s parricular i cuation.
Generally, wheie statutes rrreconc: abiy contict, tre ratost cratute
superaodes the prior onastment . State o Srute Board ot Lans Cormig-
sioncr: (L9GO), L7 Mont. 10, 353 P 2d Vi lowover, waere corerol
“rnfut“q and spccial statatoe arce dnvolwedd, spectal staoutes novaally
LYOVa1L o ovelr gencesat Teamstorsg, e o Locail 4> v Montang orgquoer
con, L. (1970), 7 Mont. 006, 4. - o bag,

After careful consraeration, thrs " ourt ands that an 1vescenct lable
conflict dovs exist botween sectiaon 20-4-203(2), MIA anag Coactoions
492203 (1 )(a), and 49-3-200104), MOCA, f JJetermining which ruie of
u\dLuLo1y constraction st Lo apposed Lo oresotve this toreccouncriable
conflict, wo are guidced by the toltlow.ng guatetion from 50 ArJdur., at
H6H~=067, ciitoed an State v Board of PLamners of State (1948), 132
Mont. 402, 191 D00 o328,

oo o a dater statute general o an gts rerms ohdd not expron: by copea’ -
INg Q praioy speatal or speciile statute, wiil be concaidered as not
intended Lo atfeos the coelial or spec:re provisions of the carisrer

Rtatul ,ounlesy the antention o eftect toe repeal 18 clearly aonifaster
sr_uvaidably Tnpred by the i Tecund Tain ity of Ehe_continuce opera:
@ ron (\F hoth, o ‘”l[&‘ = La2re 1 somethiong oo the generat Con

(hv COUrse 01 e : et nht"m ! In)h; maniroee:!
CROE thie Taaiidarunc o Latided o cpial Sont
ol Q?Y, T UL (NQI. (Lhyﬂsnwx AhﬂﬁfL.! i T
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suamary of the Western Conference of Teamsters Pension ’lan, a copy of
the negotiated principal's ceontract and a copy of & decision rendered
by the Human Richts Commission find:ina no discrimination by ihe Schoo!l
Board with regard to Mary Dolan's retirvoment.

The Scheool Nistrict asserts  that this evidonce establishe:s the
necessity of a mandatorv retirement poliny.  The District Court
determined that the School District hal prescncved no ovidencr rstab-
lishing such 1 necessily. After 2 review of the record, this Court <+
in comploete asreoment with Lie instrict ourt.

The interrogatory answers filed bv the Attorney Gencral ap more
conclusions lTifted from o decrsion rendoaed by the Sceennd Cirvcuit Feder
Court in Palwmer v. Ticcione (2d Crr, 1978), 5%6 F.2d 559, ho cevidencoe
was adduced which connects these concinsions o the needa for mendatory
vetiremont in the Montana school systom,

The Gchool histrict asserts that the negotiated contract betwoeen the
school District and the principals nccessibtates retirement at age 65,
The same assertion is made with reagard to tho Teamsters Union pernsion
plan.  However, nothing in the contrac: nientions reqguired retirement
at age 65 and the vpension plan speaks only of age 65 as the "normal
retirement age™.

The School District relies heavily on the decision of the Mipan
Rights Commission finding no discrimination in the mandatory retirement
of Mory bolan. The Commission based 1ts decision on Lhe grounde thet
thoe Tegislature intended to maintain a stuelrtory exception (scction 20-
4-203(2), MCA) to the provisionns of itle 49, Numan Rights Act. The
Commission gleanod this iatept from the tact that in 1977, the legis)a-
sure kifted HNouse Bl 519, which had been introduced to oliminate all

mandatory retirement ages required o poermitted by Montana law.  This
il was comprehensive in nature cover:ng many arcag other thaon aqge for
retiroment. Sucn evidence of intent s unpersuas:.ve and inconciusive,
A fair roading of the "Human Riahts Act™ ndicaces an intencion fo
prohibit age diserimination unless age o related to job performancoe.

A mandatory retidzoaent age could seitdon, if over, relate to o opoor-
Lotmancee bocause of Lthe variation on oindgociduals. The skbatulos ore
theretore irreccone. tably in contfiict and ihe one lTater enacte rust
nevessarily wovt a yepeoal of the former.  State v.e SLate Doard of Land
Conmisgioners, supa,

This decisini does not aftect onslon pians noer senlority osstons
wihroreby an employvec has agrecd, as part or fhe employment, to retirve
at o certain age. Such orrandgenents are exemntoed under saobtion 49-3-
105(2), MCh.

Finding unlawtul discrimination in this case =ntitles Ma nLolon
to a backpay award. The purpes2 of this backpay award is to oake bare
Geaan whole. The Yistrict Court determirned thal she would nive carned
S76,914.31 up to tie time ol trial had she continued workina .3 &
srincipal.  Tthe histrict Couwrt fourel that during the cune v period
Mary Do lan had carned tron other enmmjeyinent cthe sum of 505,668, The

-0 -
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pistrict Court concluded that she was entitled to an award of $51,246.32,
relusing to reduce this backpay award by any amounts received from the
“ocial Security Administration, Montana Teachers Retirement System, or
*he Western Confercsnce of Teamsters Pgnsion und.

'his Court concludes that it does not matter whether thce benefits
received from the Social Security, Retirement System, or Pension funds
were funded wholly or in part by contrikbutions made by Mary Dolan.
Macy DRolan would not have received these benefits had she contirmed as
principal at W. K. Dwyer Elementary. Thug, to make Mary Dolan wihwole,
these benefits must be considered in establishing a backpay award., 1o
hold othevwise would grant Mary Dolan a windfall,

In conclusion, we hold that section 20-4-203(2), MCA, was implicdly
cepealed by the cnactment of Title 49. We reverce the District Court's
award of backpay which failed to offsct retircement benefits and remand
oo proceedings in confeormance with this opinion,

-1916-



Exhibit No. 5

Box 1176, Helena, Montana

JAMES W. MURRY ZIP CODE 59624
EXECUTIVE SECRETARY 406/442-1708

TESTIMONY OF JIM MURRY ON HOUSE BILL 270, BEFORE THE SENATE LABOR AND EMPLOYMENT
RELATIONS COMMITTEE, MARCH 8, 1983

I am Jim Murry, representing the Montana State AFL-CIO in support of
House Bi11 270.

The intent of this bill is to provide that people who have had the
double misfortune of having been temporarily totally disabled, and then
when able to return to the job market, not able to find work will be eligible
to receive unemployment insurance benefits.

Currently, to qualify for unemployment insurance the law provides that:
"an individual must have been paid wages for insured work in the first four
quarters of the last five completed quarters, immediately preceeding the
first day of the benefit year.” A few workers do not meet that qualification
because of temporary total disability, which is by definition, "a condition
resulting from an injury, as defined in this chapter, that results in total
loss of wages and exists until the injured worker is as far restored as
the permanent character of the injuries will permit. Disability shall be
supported by a preponderance of medical evidence." (39-71-116)

With the economy going through tough times as it is, the injured
worker's former Jjob or even other jobs may not be available when a worker
with such a disability is able to return to work. Having received no wages
during the base period, the worker would not qualify for unemployment benefits.

This bill would allow a disqualification of this sort to be remedied
by substituting wage credits from employment prior to the disability for

unemployment benefit qualifications.
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Testimony of Jim Murry House Bil1l 270 March 8, 1983

Very few people would be affected by this bill, according to the State
Labor Department, probably only six or seven a quarter, at the most. Yet
it is a necessary measure to prevent those few people from having had to
suffer, not only from a disability, and then loss of employment, but also
disqualification for unemployment benefits.

We ask your support of House Bill 270.

Thank you.



Exhibit No. 6
Submitted by John MacMaster
March 8, 1983

=.

PROPOSED AMENDMENTS TO HB 277, HOUSE 3rd READING COPY

1. Title, line 9.

Following: 1line 9

Insert: '"PROVIDING THAT THE WORKERS' COMPENSATION ACT DOES NOT APPLY TO
EMPLOYMENT IN AGRICULTURAL LABOR;"

2. Page 2, line 20.

Following: ‘''chapter"
Delete: "."
Insert: ‘'';"

3. Page 2, line 20.
Following: 1line 20
Insert: '"(h) employment in agricultural labor, as defined in 15-30-201."

NOTE: The 15-30-201 definition of agricultural labor reads as follows:

Agricultural labor includes all services performed on a farm or ranch
in connection with cultivating the soil or in connection ;with raising
or harvesting any agricultural or horticultural commodity, including
the raising, shearing, feeding, caring for, training, and management
of livestock, bees, poultry, and fur-bearing animals and wildlife.



Exhibit No. 7
Submitted by Atty. J. MacMaster
March 8, 1983

PROPOSED AMENDMENTS TO HB 277, HOUSE 3rd READING COPY

1. Title, line 8.

Following: line 8 A
Insert: "WHO ARE NOT CONTRACTING FOR ~AGRICULTURAL:SERVICES:TO.BE:PERFORMED

ON A FARM OR RANCH

2. Page 2, line 12

Following: '"contractors"
Delete: "."
Insert: "and who are not contracting for agricultural services to be performed

on a farm or ranch."

3. Page 2, line 23.

Following: ‘''contractor"

Insert: "and who is not contracting for agricultural services to be performed on
a farm or ranch"
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€

AMENDMENT TO HOUSE BILL 277 P rsposed L\/ {QQP,Q\\Q,Q

oDy
SRS AR

A BILL FOR AN ACT ENTITLED: "AN ACT MAKING WORKERS' COMPENSATION
COVERAGE MANDATORY FOR INDEPENDENT CONTRACTORS AND PROVIDING FOR AN
OPTIONAL EXEMPTION FROM COVERAGE AND REQUIRING EMPLOYERS g‘_O_ POST THE
STATUS OF THEIR COVERAGE I_l\l THE. WORKPLACE: AMENDING SECTION
39-71-401, MCA."

(4) Each employer shall post a sign in the workplace at the locations
where notices to employvees are normally posted, informing employees
about the employer's current provision of compensation insurance. A
workplace is any location where an employee performs any work-related
act in the course of employment regardless of whether the location is
temporary or permanent and includes the place of business or property
of a third person while the employer has access to or control over
such place of business or property for the purpose of carrying on his
usual trade, business, or occupation. The sign will be provided by
the division, distributed through insurers or directly by the division,
and posted by employers in accordance with rules adopted by the division.
An employer who s : is guilty of a

misdemeanor. .
PV“POSQ\,Y or']<uuuiw3\\/-¥¢..;‘s'\\ P“‘*"‘J’Sko‘!
ProviBed® 1w ¥TWif Lo biec + ion

amend statement of intent by adding at the end:

It is also the intent of the Legislature that the Division will provide
employers with signs and determine an economical and convenient method
of distribution and disposal of such signs through insurers when the
employer is properly covered under one of the three compensation plans
or when a policy is cancelled in accordance with 39-71-2205, MCA, or
through the Division directly when a policy is cancelled in accordance
with 39-71-2307, MCA, when self-insurance status is revoked in accordance
with 39-71-2105, MCA, when an employer is exempt from coverage under
this chapter, or when an employer lacks coverage and has been crder=zd

to cease operations in accordance with 39-71-507, MCA, and that the
Division will maintain procedures to control the distribution and
disposal of such signs to prevent their improper use and to accommodate
the changing coverage employers may have from time to time.

.
el



(This sheet to be used by those testifying on a bill.)

NAME:“JA;AL(j%ﬂl:gch“?PQ) | ™ DATE: Ey/?//x;g

ADDRESS : /?0/3’/% C" 5/7. fOSSéUQ// gw‘/%)ﬁ( /% (oo 2
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PHONE : }@/ﬂ&??%‘

REPRESENTING WHOM? /%t UM /'?/‘(/Z%S‘ 67% s
-

APPEARING ON WHICH PROPOSAL: ﬁ/rg S XS
DO YOU:  SUPPORT? = AMEND? OPPOSE?
COMMENTS :

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMiTTEE SECRETARY
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DO YOU:  SUPPORT? X AMEND? OPPOSE?

COMMENTS :

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMiTTEE SECRETARY
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APPEARING ON WHICH PROPOSAL: HE-55Y

DO YOU:  SUPPORT? AMEND? OPPOSE?

COMMENTS :

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMiTTEE SECRETARY
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