48TH LEGISLATIVE SESSION

MINUTES OF
* NATURAL RESOURCES COMMITTEE
MONTANA STATE SENATE

March 7, 1983

A regularly scheduled meeting of the Senate Natural Resources
Committee was called to order by Senator Harold L. Dover,
Chairman, on Monday, March 7, 1983 at 1:00 p.m. in Room 405,
State Capitol.

ROLL CALL: Roll was called with a quorum of members being
present, several Senators arrived late, and Senator Stephens
sat on the committee as substitute member.

HOUSE BILL 263: Chairman Dover opened the hearing and called
on Rep. Bob Ream, District 93, sponsor. Rep. Ream stated this
bill is to clarify the law regarding federal agencies, and as
now written it is felt that we may be giving away state's
rights. The purpose of the bill is to indicate to the federal
government that they are to comply with state wishes. The
FLEPMA, in 1976 dealt specifically with rights of way and

and says the federal government should obey environmental rules
and thd state siting act laws. The bill did cause some concern
in the house. He stated there.were proponents present. Ex.'1'.

PROPONENTS: Chairman Dover called for proponents. Ken Knudson,
Montana Wildlife Federatlon, stated ‘they. were concerned with
the state's hes1tancy to implement the provisions of the Major
Fa0111ty Siting Act with respect to Kootenai:Falls and- the
.Bonneville Power Admin. powerline, ‘and that this amendment to
the act would clarify the authority of the state. His testimony
is attached as Ex. '2'.

Larry Lattin, rancher in Boulder, stated he supported the bill,
that because it was not in-effect before now Montana Power has
contracted with Bonneville to build the power line section that
- is now being built for Colstrio, and he has 18 towers on his
ranch, for which they didn't pay and he doesn't believe this

is right. This bill would in the future stop these sort of
things from happenlng.

_llnes.'_They have flnally agreed“toihav1ng publlc part1c1pa—
tion, however federal ‘agencies. shouldn“t be exempt from the
s1t1ng act, and more power should be" given to the state as to
what 1ocal feellngs would be on prOJects. :
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HB 263 (cont.)

Toni- Kelley,'‘Deer Lodge, Northern Plains Resource Council,
stated the Colstrip project with the power line was signed
and delivered before any mention was made to residents of
the Deer Lodge valley, and they didn't realize where the
routing of the transmission lines would be. Many states
have stronger laws regarding siting, and in 1973 Montana
adopted the siting act, under which the Board of Natural
Resources routed the line. The BPA found the routing not
to their liking and re-routed the lines, and there should
have been enforcement of the public decisions. The BPA
didn't follow the provisions of the Siting Act, and this bill
would ‘allow for more public involvement in the future. Her
statement is attached as Ex. '3'.

Don Reed, Montana Environmental Information Center, stated
there are already two BPA projects in the state, and this
bill is needed before another is started. We need to make
our laws strong enough that they comply with them and to
assert our authority.

Don MacIntyre, Dept. of Natural Resources spoke, stating -
there are two instances right now where the federal govern-
ment:has used their authority for siting of projects, and
~that this bill would let them know Montana's desires.

'OPPONENTS. Chairman Dover 1nqu1red 1f there were opponents,

h-:there were none._

‘Senator Van Valkenburg stated he didn't have a questlon but
.wanted_to;say ‘that just because-a bill passes such-as this,
it wouldn't have necessarily prevented what the BPA has done.

He apprec1ated the problems people went through, and until
changes are made there will be problems.

Senator Eck stated that we'should take advantage of the fact
that the federal government is at least giving lip service
to the policy of considering the wishes of the states, and
that we should move ahead as if we believe what they tell us.

’Senator Doyer inquired of Mr. Lattin as to his mentioning
he- had poles on his property, and was not pald for them, or

g : =BP
they,lost;a~10t of"thelr constltutlonal rlght »they cannot
have a jury trlal and. are involved in condemnatlon proceedings.
Senator ‘Dover - 1nqu1red Af they received rent?  Mr. Lattin.
stated it would ‘be' a one- shot payment, they w1ll glve what
, they dec1de. ‘
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HB 263 (cont.)
Hearing was then closed on HB 263. Rep. Ream stated he had
no further comments.

ACTION ON HOUSE BILL 263: Senator Eck moved that House Bill
263 Be Concurred In, vote was called, all present voted 'aye'
and motion carried. Senator Van Valkenburg was assigned to
carry the bill in the Senate.

HOUSE BILL 8: Chairman Dover called on Rep. John Ryan,

Dist. 49, sponsor, who stated the bill is to provide for
termination of certain severed mineral interests owned by
persons other than the surface owner and reversion of owner-
ship to surface owners. He stated he has received a considerable
amount of phone calls relating to the bill. They are concerned
with protecting their mineral rights. The bill provides that
if these rights are not on record, they can revert back to

the surface owner of property. There is a 20 year limit and

it would be two years before this bill goes into effect. If
the rights are recorded, no one can touch them, however if
there are severed rights and the owners can't be found, the
rights revert back to the surface owner. The bill is patterned
after an Indiana bill.

PROPONENTS: John Holter, Montana Farm Bureau stated their
organization has a policy recommending that mineral rights that
have been severed from surface ownership be taxed and recom-
mends do pass.

Bonnie Tippy, Montana Coal Council stated they are in support
of the bill.

Mons Teigen, Montana Stockgrowers, Woolgrowers, Associated
Grazing Districts and Cowbelles, stated he represented a large
group and they believe some solution to the proliferation of
mineral interests is needed.

bon Allen, Mont. Petroleum Association, stated he hadn't
testified previously on this bill, and had opposed similar

bills through the years because they would require much paper
work and people were afraid they would lose their mineral

rights. 'He stated he felt Rep. Ryan has probably as good a

bill as any to deal with a definitely abandoned mineral right.

He suggested several amendments, to change wording to a fee
simple interest, which he stated would make it easier for small
0il companies and others concerned with severed mineral interest.
Those amendments are attached, Ex. #4, HB 8.
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HB 8 (cont.)

Rep. Glenn Rbush, Dist. 13, stated this bill had been presented
two years ago, and this is a dressed up form. The bill does
provide a means to maintain an old oil or gas lease and for
protection of those, and deals with unlocatable interests.

Tucker Hill, lobbyist for Richland County, stated he would
encourage the committee to accept the bill, and the amend-
ments offered as well as these would make the bill easier to
administrate.

Mac Roberts, Independent Petroleum Landman, stated he has had

a great deal of trouble locating people where leases have been
dormant for a number of years, and would also support the amend-
ments offered as well. He had originally intended to oppose

the bill, but with the amendments offered he would support.

His testimony is attached as Ex. #5.

Walter Hammermeister, Pondera County Sheriff, stated he was
speaking for himself, that he owns 160 acres on which mineral
rights belonged to a corporation that dissolved, there is no
way to recover these rights as there is no record of stock-
holders. This would allow exploration and development to
proceed. His testimony is attached as Ex. #6.

OPPONENTS: Chairman Dover inquired of opponents wishing to
speak. A. G. Slattery stated he opposes the bill. He wished
to state that rights of entry hadn't been mentioned during
discussion. He also stated this decision shouldn't be based
on a Supreme Court decision as they only ruled 5-4. He stated
there is a distinction between o0il and gas leases and mineral
rights, and rights of entry are reserved with minerals. These
could be assessed and taxed and this would put them of record.
He believes that this bill is legislating away something that
people gave monetary rights for and that they had to make
agreements for. Some of the people won't know they will have
to protect their interests. He stated assessment would make
the rights of record and also bring in money to the counties.

Mac Johnson, Helena, stated he agreed with most of Mr. Slattery's
testimony, and didn't wish to repeat that pvortion. He stated
during the dust bowl of the 30's, much of Montana land changed
hands and people that wished to recoup some of their losses
retained mineral rights sometime down the road.

Senator Story inquired regarding the proposed amendments to
strike the structural definition, and why they would want to
say something about mining, unless it was for oil and gas
mining. Senator Keating stated that was intended, that oil
and gas operations are legally mining operations. The differ-
ence in 0il and gas operations and mineral mining is the
sharing of expenses in the operation, and payment of royalties.
Senator Story inquired why this wasn't taken care of by the
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HB 8 (cont.)

leasing law passed two years ago, and why that didn't solve
the problem. Senator Keating stated the way that bill was
drawn, it is a different situation. Under that law you must
give notice, if you can't find them you have a cloud, and
involves a quiet title suit. Under this law, vatterned

after Indiana's, it doesn't require a quiet title action,

it just would require notice, however the right of redemption
is included.

Senator Keating said there is a difference in royalty leases.
In the 20's and 30's, people reserved 1/4 or any share, and
they are entitled to their share of the production. It is
not necessary to find royalty owners except to pay them. The
money is put into escrow and accumulates in the county, then
if it is unclaimed it goes to the state.

Senator Story said there needs to be protection of the people,
if a mineral interest under this bill hasn't been used or
leased, and 20 years goes by, say a person who had a one-half
mineral interest, but doesn't know this is going on, is then
going to lose it. Senator Keating said the bill says any
person who succeeds to ownership shall be given notice.
Senator Story said perhaps they wouldn't receive notice.
Senator Keating stated that in 25 years of trying to find
people, that they can be found. Senator Story said if this
bill passes, then landmen won't have to do that, in twenty
years 1t would not be protected, and they would only have
sixty days from notice to put the rights on record.

Senator Towe asked to speak to the bill, saying he had
another bill that does the same thing, but required not just
notice, but a diligent title search. Then they would have
to go to court, and a person could get their title back.

Senator Eck stated Senator Keating had answered her question,
that she owns 1/4 mineral rights and so does her sister, who
knows nothing about all this. That she wouldn't have her
rights protected, and she now opposes the bill.

Senator Story further inquired into rights of redemption.
Senator Keating stated it is included. He then noted this

is not his bill, however he spoke to it because it was brought
about by land owners who were having difficulty in the area.
Hearing was then closed.

ACTION ON HOUSE BILL 391: Senator Keating suggested that
amendments be made to the bill, page 3, line 21, following
"be", strike "based upon an" and insert "5 percent of the";
and line 23, strike "no more often than" and insert "or
decreased", and on lines 23 through 25, strike remainder of
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(HB 391 cont.)

line 23 through "vyears" on 25, and insert 5 percent of

the change in the appraised value". Senator Keating moved
that the amendments do pass. There was discussion that

this would allow different values for lake front lands and
forest grazing lands. Vote was called and all voted 'aye',
amendment carried. Senator Keating then moved that HB 391
Be Concurred In as Amended, vote was called, all voted 'aye'’
and motion carried. Senator Keating would carry the bill.

"

There being no further business to come before the committee
the meeting was duly adjourned at 2:45 p.m.

SENATOR HAROLD L. DOVER, CHAIRMAN
SENATE NATURAL RESOURCES COMMITTEE

/]

/ - f
Patricia HAtfield
Committee Secretary
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MONTANA WILDLIFE FEDERATION
Testimony on HB 263

Senate Natural Resources Committee
March 7, 1983

‘Mr. Chairman, members of the committee:
My name is Ken Knudson, representing the 2100 members and 15 affiliated clubs
- of the Montana Wildlife Federation, here today in support of HB 263.

My organization has recently had some serious problems with the apparent
hestiancy_displayed by the state to fully implement the provisions of the Major
Facility Siting Act to the proposed Kbotenai Fa]l; facf]ity and the Bonneville
Power Administration's powerline project. We feel that this amendment to the
act will clarify the authority that needs to be exercised by the state to better
investigate such proposals.

On Thursday of this week, the DNRC is conducting a hearing in Missoula on

the selection of routes for the BPA powerline from Garrison-west. This document

is a supplement to the already completed Federal EIS. Considering the callous
attitude that has been displayed by the federal government concerning this project,
the MWF would like to have the role of who is being supplemental reversed when
future decisions are made about whether or where we need a federal energy facility
in Montana.

We would therefore urge this committee to favorably consider the passage

of HB 263.

»
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HOUSE BILL 263

HB 263 is an attempt to make our siting act consistent with the
Federal Land Management Policy Act of 1976. At the time of the
passage of the Montana Major Facility Siting Act in 1973 this
section was included to show that it was not the attempt of the
state of Montana to’éQerride the Supremacy Clause of the U.S.
Constitution, but that the state wanted to substantively partici-
pate in siting decisions within Montana)even those controlled by
federal agencies. Essentially we were saying that we wanted to
participate in these decisions to the limits of the Constitution.
We wanted to play as involved a role as possible.

In 1976 Congress recognized that a policy for federal lands
decisions was needed. nThese decisions needed to be made carefully
and consistently using the best available information with consider-
ations of all impacts.v Congress also recognized that these federal
decisions affected the states and that many states had established
their "terms" for development. Many of these_states had more site
specific and stricter laws regarding development, Congress did not
want to undermine that state policy and thus included Section 505.

In 1973 Monﬁana established a unique siting act to ensure
wise use of our resources. Only projects which could demonstrate
their necessity could only be built in a manner to minimize the
adverse impact to our state. This bill is an acceptance of Congress'
offer to participate in decisions made by federal agencies.

It is also a challenge to our state government to seek to ensuré
that we have.a strong and active voice in decisions made on federal
lands within our boundaries.

For the past few years we have been involved with the siting
of an ultra high voltage transmission line through western Montana
originating in Colstrip. The Montana Board of Natural Resources
approved a transmission line route for the Colstrip powerlines.
When the Bonneville Power Administration took over the building of
the line they found the routing unacceptable to them and proceeded
tqﬂchange it.

w;KBPA could have and should have consulted the state when alter-
ing tﬁé;line's routing. Furthermore, BPA shbﬁld have informed the

public of their decision and sought out public participation. #f
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If BPA had followed the provisions of our siting act and shown
sensitivity to the very real concerns of landowners most of these
problems could have been avoided. DNRC and the attorney general
sued to ensure meaningful state involvement. The court ruled in
our favor on this issue.

To illustrate the problems, BPA's attitude toward public
involvement was tb advertise with federal register notices. The
line was rerouted through the Boulder and Deer Lodge areas with the
closest public meetings on siting in Helena and Butte. This
example illustrates the arrogance of a federal agency and its lack
of concern for the public at large. BPA is far more concerned with
the expansion of their grid system than serving and protecting the

p public. I am glad to report that BPA's public involvement efforts
have significantly improvedly. Currently, there are about 7 federal
lines on the drawing boards.

HB 263 will inform federal agencies that Montana citizens
want cooperation and consultation a®@ not conflict. It is also a
signal to DNRC that we want them to actively pérticipaae in
federal decision making that affects Montana to ensure the minimum

impact to our state.

THANK YOU

b2
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NAME John Holter BILL NUMBER HB-8

SUPPORT XXX OPPOSE AMMEND

Mr. Chairman,
The MFBF has written policy recommending that mineral rights
that have been severed from the surface ownership be taxed.

fhe MFBF recommends a DO PASS report on HB-8.

John Holter

Montana Farm Bureau Federation
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AMENDMENTS TO HB 8

In reference to HB 8 in the form amended as it passed the House of Representatives

on third reading and was referred to the Senate Natural Resources Committee:

On Page 2, line 16, after the word "means," delete the word "an'" and in its place
insert the words "a fee simple." Then on line 17, delete the word "owned." Then
on line 18, after the word "land," delete the remainder of the line and insert the
words "wherein the minerals lie in, on or under." Then delete in total lines 19
and 20. The amended section formerly included within lines 16 through 20 then

shall read as follows:

16 (1) '"SEVERED MINERAL INTEREST'" MEANS AN A FEE SIMPLE INTEREST IN MINERALS
17 OWNEDP BY A PERSON OTHER THAN THE OWNER OF THE SURFACE OF THE LAND WHEREIN
18 THE MINERALS LIE IN, ON OR UNDER.

Remaining lines on Page 2 shall be renumbered accordingly.

On Page 3, line 1, after the word "means," delete the words "expense-free
interests" and insert the words "a share of the minerals produced and saved by
mining operations.” Then delete in total lines 2, 3 and 4. The amended section

formerly included within lines 1 through 4 then shall read as follows:

1 (3)  "ROYALTY INTERESTS" MEANS EXPENSE-FREE-INTERESTS A SHARE OF THE MINERALS
2 IN-PRODUGTION-OF-MENERALS ~-WHEGH-ARE-NOT-ENFITLED-TO-AN¥ PRODUCED AND SAVED

3 SHARE-OF-BONUSES-OR-RENTALS~UNDER-LEASEG-OR-OFHER-T¥RES-OF BY MINING

4 BEVELOPMENT-AGREEMENTSs OPERATIONS.

Remaining lines on Page 3 shall be renumbered accordingly.
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AMENDMENTS TO HOUSE BILL 391
THIRD READING COPY

1. Page 3, line 21 v
Following: ‘"must be"
Strike: "based upon"@&.n
Insert: "5 percent of the"

2. Page 3, line 23
Following: 1line 22
Strike: "no more often than"
Insert: "or decreased"
Following: "by"
Strike: "that percentage of"
Insert: "5 percent of the change in the appraised value."

3. Page 3, lines 24 and 25
Following: line 23 . . . 4
Strike: lines 24 and 25 in thay q,w\-\ve.. 3

e (et
Z
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