
MINUTES OF THE MEETING 
LABOR & EMPLOYMENT RELATIONS COMMITTEE 

MONTANA STATE SENATE 

March 3, 1983 

The meeting of the Labor Committee was called to order by 
Chairman Gary C. Aklestad on March 3, 1983, at 1:00 p.m. in 
Room 404, State Capitol. 

ROLL CALL: All members of the Committee were present. 

CONSIDERATION OF HOUSE BILL NO. 277: 

Chairman Aklestad and Vice-Chairman, Senator Keating, were 
absent at the beginning of the meeting due to conflicts with 
other meetings. In their absence Senator Galt presided. 

Senator Galt introduced Representative Clyde Smith, sponsor of 
House Bill No. 277, to the Committee, and Representative Smith 
presented the bill to the Committee. 

House Bill No. 277 is an act making workers' compensation coverage 
mandatory for independent contractors and providing for an 
optional exemption from coverage. 

PROPONENTS OF HOUSE BILL NO. 277: 

Representative Robert Ellerd, representing House District No. 75, 
offered an amendment to House Bill 277. This amendment is attached. 
(Exhibit No.1) 

Gary Blewett, administrator of the Division of Workers' Compensation, 
stated that they are in support of House Bill 277 as well as the 
amendment offered by Representative Ellerd. Mr. Blewett's printed 
testimony is attached. (Exhibit No.2) 

Gene Phillips of Kalispell, representing LHC Inc., stated that 
they support House Bill 277 mainly for two reasons: 

(1) It promotes insurance coverage. 
(2) It puts the determination up front in the beginning 

at no cost to anyone. 

Keith Olson of Kalispell, representing the Montana Logging Assoc., 
stated they are in support of House Bill 277 as amended. 

Robert Helding of Missoula, representing Montana Wood Products 
Association, stated they support House Bill 277. 

Bob Lamley of Milltown, Montana, representing Champion International, 
stated that they are in support of House Bill 277. 
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Jim Murry, representing the Montana AFL-CIO, stated they are 
in support of House Bill 277. Mr. Murry's printed testimony 
is attached. (Exhibit No.3) 

John Hollow, representing Montana Home Builders, stated that 
they are now in support of House Bill 277 and had withdrawn 
the objection they had to the bill in the House. 

Representative Jerry Driscoll, representing House District 69 
of Billings, stated that they support House Bill 277. He further 
stated that this bill would make sure that they had proof they 
are an independent contractor. 

OPPONENTS OF HOUSE BILL NO. 277: None were present at the hearing. 

QUESTIONS FROM THE COMMITTEE ON HOUSE BILL NO. 277: 

Senator Galt: This bill will affect other industries as well as 
the timber industry--will those industries have to come in to get 
an exemption? 

Representative Smith stated that he wasn't sure about this. 

Gary Blewett: Foremen, etc. could purchase insurance or use the 
exemption. He explained the exemption process to the Committee. 

Mr. Blewett stated that there may be lots of applications coming 
in at the outset that they would have to evaluate. 

Senator Aklestad: Is there any restriction in the law that says 
you have to act on them when they are received? 

Gary Blewett: Not at the present time. 

Representative Smith made closing remarks in support 9f House 
Bill 277. 

Chairman Aklestad called the hearing closed on House Bill 277. 

CONSIDERATION OF HOUSE BILL NO. 157: 

Chairman Aklestad asked Representative Jerry Driscoll, sponsor 
of House Bill No. 157, to present the bill to the Committee. 

House Bill No. 157 is an act authorizing each party to an unfair 
labor practice proceeding to disqualify without cause one hearing 
examiner designated to hear the matter. 

Representative Driscoll stated that this bill would give a little 
~ more credibility to the hearing examiner. 
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PROPONENTS OF HOUSE BILL NO. 157: 

LeRoy Schramm, chief counsel for the Montana University System, 
stated that he was a member of the Study Commission and this 
bill would enhance the credibility of the hearing process in 
front of the Board. 

Chad Smith, representing the Montana Hospital Association and 
himself as an attorney, stated that he supports House Bill 157. 
He further stated that it is not enough to have fairness, but 
it is also important that the people involved feel that there 
is fairness. 

Dennis Taylor, representing the State Personnel Division in the 
Department of Administration, stated that they are in support of 
House Bill 157 and that the labor sector plus local and state 
government support the bill. 

Mr. Taylor submitted printed information concerning House Bill 157 
from the Personnel and Labor Relations Study Commission. This 
information is attached. (Exhibit No.4) 

Chip Erdmann, representing the Montana School Soard Association, 
stated that they support House Bill 157. 

Pat Fairbanks, representing the Montana Federation of Teachers, 
stated that they support House Bill 157. 

OPPONENTS OF HOUSE BILL NO. 157: None were present at the hearing. 

There were no questions from the Committee on House Bill 157. 

Representative Driscoll made closing remarks in support of House 
Bill 157. 

Chairman Aklestad called the hearing closed on House Bill 157. 

CONSIDERATION OF HOUSE BILL NO. 201: 

Representative Addy, sponsor of House Bill No. 201, presented the 
bill to the Committee. 

House Bill No. 201 is an act changing the time when the final 
order concerning an unfair labor complaint must be issued from 5 
months after a complaint is submitted to the hearing officer to 5 
months after final briefs are submitted to the hearing officer. 

PROPONENTS OF HOUSE BILL NO. 201: 

LeRoy Schramm, representing the Montana University System, stated 
~ that they support House Bill No. 201. He feels that it clarifies 

what the statutes mean. 
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Joyce Brown, Project Director for the Personnel & Labor Relations 
Study Commission, stated that they support House Bill No. 201. 

J. Brown submitted testimony telling what House Bill 201 does. 
Her printed testimony is attached. (Exhibit No.5) 

Robert Jensen, representing the Board of Personnel Appeals, spoke 
briefly in support of House Bill 201. 

Dennis Taylor, Administrator of the Personnel Division, submitted 
printed information concerning House Bill 201. This information 
is attached. (See Exhibit No.4) 

Thomas Schneider, representing the Montana Public Employees Assoc., 
was unable to be present at the hearing, but a letter from him 
was distributed to the Committee in support of House Bill 201. 
This letter is attached. (Exhibit No.6) 

OPPONENTS OF HOUSE BILL NO. 201: None were present at the hearing. 

There were no questions from the Committee. 

Chairman Aklestad called the hearing closed on House Bill 201. 

ACTION ON HOUSE BILL NO. 225: 

Senator Goodover moved that House Bill 225 Be Concurred In as 
Amended. On a Roll Call Vote, the Committee voted 5-3 that 
HOUSE BILL NO. 225 BE CONCURRED IN AS AMENDED. The Roll Call Vote 
is attached. 

Senator Gage will carry House Bill No. 225 on the floor. 

ACTION ON HOUSE BILL NO. 226: 

Senator Keating moved that House Bill No. 226 Be Not Concurred In. 
On a Roll Call Vote, the Committee voted 7-1 that HOUSE BILL NO. 226 
BE NOT CONCURRED IN. The Roll Call Vote is attached. 

Senator Aklestad will carry the adverse Committee Report on the 
floor. 

ACTION ON HOUSE BILL NO. 14: 

Senator Lynch moved that House Bill No. 14 Be Concurred In. On 
a voice vote, the Committee voted unanimously that HOUSE BILL 
NO. 14 BE CONCURRED IN. 

Senator Lynch will carry the bill on the floor. 
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ACTION ON HOUSE BILL NO. 142: 

Senator Lynch moved that House Bill No. 142 Be Concurred In. On 
a voice vote, the Committee voted 7-1 that HOUSE BILL NO. 142 BE 
CONCURRED IN. Senator Aklestad voted "no". 

Senator Manning will carry House Bill 142 on the floor. 

ADJOURN: There being no further business before the Committee, 
the meeting was adjourned at 2:05 p.m. 

mn 
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MR ....... ~~~~~~ .......................... .. 

We, your committee on .................... ~.~ .. ~ ... ~~~ ... ~~~;~~ ... ~ ................................................ . 

having had under consideration ................................................................... }~Qy.~.~ ................................ Bill No .. 14 .......... . 

Vincent (Lynch) 
• __ -.- J 

.. ------ .......... -

Respectfully report as follows: That .•.••..••..•••..•.•..••......•..............•..••.......•.•.• ~!?~~ ................................. Bill No ... ~.~ .......... . 
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STATE PUB. co. Senator Gary c. Ak1estac1, Chairman. 
Helena, Mont. 
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Exhl' bi t No. 1 it Submitted by: 
Representative 
March 3, 1983 

AMENDMENT TO HOUSE BILL 277 

(j 
Robert Ellerd 

..,. A BILL FOR AN ACT ENTITLED: "AN ACT MAKING WORKERS' COMPENSATION 
COVERAGE MANDATORY FOR INDEPENDENT CONTRACTORS AND PROVIDING FOR AN 
OPTIONAL EXEMPTION FROM COVERAGE AND REQUIRING EMPLOYERS TO POST THE 
STATUS OF THEIR COVERAGE IN THE WORKPLACE: .~ENDING SECTION ---- ---
39-71-401, MeA. It - --

(4) Each employer shall post a sign in the workplace at the locations 
where notices to employees are normally posted, informing employees 
about the employer's current provision of compensation insurance. A 
workplace is any location where an employee performs any work-related 
act in the course of employment regardless of whether the location is 
temporary or permanent and includes the place of business or property 
of a third person while the employer has access to or control over 
such place of business or property for the purpose of carrying on his 
usual trade, business, or occupation. The sign will be provided by 
the division, distributed through insurers or directly by the division, 
and posted by employers in accordance with rules ~dopted by the division. 
An employer who does not properly post such a sign is guilty of a 
misdemeanor. 

amend statement of intent by adding at the end: 

~ It is also the intent of the Legislature that the Division will provide 
employers with signs and determine an economical and convenient method 
of distribution and disposal of such signs through insurers when the 
employer is properly covered under one of the three compensation plans 
or when a policy is cancelled in accordance with 39-71-2205, MCA, or 
through the Division directly when a policy is cancelled in accordance ',., 
with 39-71-2307, MCA, when self-insurance status is revoked in accordance 
with 39-71-2105, MCA, when an employer is exempt from coverage under 
this chapter, or when an employer lacks coverage and has been ordered 
to cease operations in accordance with 39-71-507, MCA, and that the 
Division will maintain procedures to control the distribution and 
disposal of such signs to prevent their improper use and to accommodate 
the changing coverage employers may have from time' to time • 

. , 
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TED SCHWINDEN GOVERNOR 815 FRONT STREET 

- STATE OF MONTANA-----
HELENA. MONTANA 59604 

TESTIMONY OF GARY BLEWETT ON HOUSE BILL 277, BEFORE THE SENATE LABOR AND 

EMPLOYMENT RELATIONS COMMITTEE, MARCH 3, 1983 

I am Gary Blewett, Administrator of the Division of Workers· Com-

pensation, in support of House Bill 277. This bill provides for manda-

tory workers· compensati on coverage for independent contractors unl ess 

they elect not to be covered and that election is approved by the 

Division. An election not to be covered would be disapproved if the ap

plicant was found not to be an independent contractor but was, in fact, 

an employee. 

This is opposite of the situation under current law. Independent 

contractors do not now have to have coverage for themsel ves unl ess they 

elect coverage. This arrangement allows for two recurring problems: (l) 

So-call ed independent contractors who have an acci dent on a job often 

wi 11 seek coverage as an employee after the fact; and (2) independent 

contractors often do not insure their employees, when they have them, due 

to confusion about what ;s required of independent contractors. 

The first problem happens because the distinction between an inde-

pendent contractor and an employee is subtle. An independent contractor 

Administration 
406-449-2047 

Division Telephones: 

Insurance Compliance 
406-449-3721 

"AN EQUAL OPPORTUNITY EMPLOYER" 

Safety & Health 
406-449-3402 
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is one who renders occupational services free from the control or direc

tion of the employer and is engaged in an independently established 

trade, occupation, profession, or business. How free a person is from 

control is arguable and often is in court after a so-called independent 

contractor has an acci dent. If the court determi nes the c 1 a imant is an 

independent contractor, the claimant loses all right to workers' compen

sati on benefits, and the insurer is re1 i eved from all 1 i abi 1 i ty. If, on 

the other hand, the court determines that the claimant is an employee, 

then the claimant receives workers' compensation benefits, and liability 

for such payments is placed upon the emp10yer's insurance carrier even 

though no premi urn has been co11 ected by it for the assumpti on of such 

risk. 

The second problem is, perhaps, an even greater one in that it 

creates what seems to be a growing population of uninsured employers. 

The fact that the owners of businesses that are independent contractors 

currently do not have to seek either insurance or exempti on creates an 

atmosphere of di sregard for any coverage at all. Thi sis partly due to 

confusi on about what is requi red of independent contractors and partly 

due to their changing circumstances. From time to time only the owner or 

the partners may be providing the contracted services, but at other times 

they may have employees working \'1ith them on a contract. CUrrent law 

says that \'1hen the owner or partners are do; ng the work, insurance is not 

required, but when an employee is on the job then that employee, at 

1 east, must be covered. Unfortunately, the insurance is frequently not 

purchased because the independent contractor only infrequently has 

employees. 
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House Bill 277 with substitute language addresses the most 

important objective of the Workers' Compensation Act--it promotes cover

age for everyone who is an employee while minimizing uninsured circum

stances. It achieves this by requiring those who hold themselves out or 

consider themselves to be independent contractors to either purchase 

workers' compensation insurance or seek official exemption from the 

Division. If they are approved for the exemption, they are precluded 

from receiving workers' compensation benefits. However, if they are not 

certified as exempt independent contractors, insurers will either collect 

premium for the risk directly from the independent contractor or from the 

employer of an alleged but uncertified independent contractor. 

By requiring the decision about coverage to be up front, the 

Division can carry out its compliance function within the scope of its 

current staff. The proposed legislation is largely self-enforcing 

through the concern of empl oyers fOI~ thei r own fi nanci al well-bei ng. An 

employer will require independent contractors to either have insurance or 

a Division certificate of exemption; other\'Jise, they will be subject to 

premium payments on an alleged independent contractor who will be treated 

by insurers as an employee. 

The proposed legislation will overcome deficiencies in current 

law, and I urge your support. 



JAMES W. MURRY 
EXECUTIVE SECRETARY 

Exhibit No. 3 
Submitted by Jim Murry 
March 3 t 1983 

Box 1176, Helena, Montana ------------

ZIP CODE 59624 
406/442·1708 

TESTIMONY OF JIM MURRY IN SUPPORT OF HOUSE BILL 277, BEFORE THE SENATE 
LABOR AND EMPLOYMENT RELATIONS COMMITTEE, MARCH 3, 1983 

I am Jim Murry, executive secretary of the Montana State AFL-CIO. 

The Montana State AFL-CIO supports House Bill 277. This bill 

is an attempt to provide workers' compensation coverage to more Montana 

employees. 

There are loopholes in Montana law today which allow some corpora-

tions, particularly in the lumber and construction industries, the 

ability to deny workers' compensation and unemployment insurance benefits 

to their workers. This loophole is in the listing of exemptions. 

Each session, this legislature faces an attempt to expand the exemptions 

so that more employees will be denied coverage. 

In recent years, there has been an increasing trend to call 

additional employees in certain industries independent contractors. 

This saves the employer from paying workers' compensation premiums. 

In especially dangerous industries, that can be a substantial savings 

for the company. 

House Bill 277 requires that so-called independing contractors 

have workers' compensation coverage, unless they are determined to 

be independent contractors by the division. There will be several 

effects of that provision. 

First, it could work a financial hardship on so-called independent 

contractors, so that they \,lil1 try very harc1 not to let the prime 

employer force them into the position uf being cal led inrlependent 

contractors. 

RINTED ON UNION MADE PAPER 
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The second effect will be that the so-called independent contractor 

may be forced to have insurance against disaster. When injuries strike, 

as they do so often in the industries which most make use of so-called 

independent contractors, coverage will be provided. This will protect 

the worker. It also protects the company from lawsuits brought by 

injured workers. These are workers who, when they are not able to 

work due to work-rel~ed accidents, claim that they were really employees 

rather than independent contractors. 

Not every independent contractor will be covered. In fact, 

every independent contractor has the option of refusing coverage by 

applying to the Workers' Compensation Division for exemption. The 

Division must accept that application, unless it finds that the person 

or persons are not really independent contractors. That ruling will 

then be binding on both the contractor and the company. 

If the person is ruled to be in fact an independent contractor, 

then no benefits can be received under this act. And the company 

subcontracting with the independent contractor has no liability. 

If however, the person ;s found to be an employee, the company 

must provide coverage under workers' compensation. 

House Bill 277 is an excellent way to extend coverage to more 

workers in dangerous occupations, and to provide clarity as to who 

is and isn't covered for the protection of both the workers and the 

companies involved. 

We recommend that you give this bill a "do pass" recommendation. 



r Exhibit No. 4 -- Submitted by DenniS-1aylQr on March 3, 1983 
~ ~ tiD IS? eJ) flU.;)!)/ 

PERSONNEL AND LABOR RELATIONS STUDY COMMISSIONERS 

Chairman 
Representative Francis Bardanouve 

Democrat from Harlem 

Legislative Commissioners Labor Commissioners 

Senator Fred Van Valkenburg, 
Democrat from Missoula 

Rep. Calvin Winslow 
Republican from Billings 

Senator Jan Johnson Wolf, 
Republican from Missoula 

Jerry Driscoll, President 
Montana State AFL-CIO 
Assistant Business Manager 
Laborers Local No. 98, Billings 

Richard Ferderer, Secretary-Treasurer 
Teamsters Local 45, Great Falls 

Tom Schneider, Executive Director 
Montana Public Employee Association, 
Helena 

Private Sector Commissioners Executive Branch Commissioners 

Percy Cline, Staff Manager 
Mountain Bell, Helena; 
resigned March, 1982 

Jean Fitzsimmons, Regional 
Director of Personnel, 
Burlington Northern Inc., 
Billings; appointed March, 
1982 to replace Percy Cline 

Nancy Hanson, Vice-President 
for Human Resources, First 
Northwestern National Bank, 
Billings 

Don Robinson, Attorney 
Law Firm of Poore, Roth, 
Robeschon and Robinson, Butte 

Staff 

Marilyn Miller, Executive Assistant 
to the Superintendent, Office of 
Public Instruction, Helena; 
appointed March, 1982 to replace 
Ray Shackleford 

Dr. leRoy Schramm, Chief Legal 
Counsel, Office of the Commissioner 
of Higher Education, Helena 

Ray Shackleford, Deputy State 
Superintendent, Office of Public 
Instruction, Helena; resigned 
March,1982 

Gary Wicks, Director 
Department of Highways, Helena 

Provided by the Personnel Division, Department of Administration 

Dennis M. Taylor, Administrator 
Personnel Division 

Joyce Brown, Project Director 

John Balsam, Research Specialist 
Lois Lofstrom, Secretary 



CHAPTER IV 
ISSUE AREA B: OPERATIONS OF MONTANA'S 

COLLECTIVE BARGAINING LAWS 
The Commission addressed the overall question of whether the actual operation of Montana's collective 
bargaining laws are workable and accomplishing their purpose by examining several aspects of public 
sector collective bargaining. These included: (1) operations of Montana's labor board or labor relations 
agency-the Board of Personnel Appeals, (2) impasse resolution procedures, (3) the collective bar
gaining process, and (4) incidences of confusion or duplication created by existing statutory language. 

OPERATIONS OF THE BOARD OF PERSONNEL APPEALS 
ISSUE 

In its examination of Board of Personnel Appeals operations, the Study Commission addressed three 
major issues which are typical concerns of users of any labor board or labor relations agency. These are: 

1. timeliness of dispute resolution, particularly timeliness of unfair labor practice proceedings; 

2. user confidence in the professionalism and neutrality of the Board and its staff; and 

3. the level of discretion exercised by the Board of Personnel Appeals in decision making. 

These three issues are summarized below: 

1. THE ISSUE OF TIMELINESS: Available figures (for unfair labor practice charges filed between 
10-78 and 5-81) indicated that the Board of Personnel Appeals exceeds its statutory five-month time limit 
for issuing a final decision after "submission of a complaint" (interpreted by the Board of Personnel 
Appeals to mean five months after submission of final briefs by both parties) in 55% of the cases. 
Proceedings average nearly eleven months from filing to issuance of a final Board of Personnel Appeals 
decision and some exceed a year and a half. 

Some parties to unfair labor practice proceedings complain that the time required to obtain resolution is 
too great and frustrates justice. Agreeing that timeliness is critical, the Board of Personnel Appeals 
noted recently instituted changes in staff procedures which are expected to expedite proceedings. 
Many of the changes were recommended by an independent Public Employment Relations Service 
Review and Evaluation Team. The Board of Personnel Appeals also observed that unavoidable delays 
are caused by the precedence given mediation requests and that one possible approach to streamlining 
the process (staff investigation and dismissal of unmeritorious cases) is frustrated by the statutory 
requirement that all cases be automatically scheduled for hearing before the Board of Personnel 
Appeals. 

2. THE ISSUE OF CONFIDENCE IN PROFESSIONALISM AND NEUTRALITY: While many Board 
of Personnel Appeals users reportedly respect the Board of Personnel Appeals and staff for its profes
sionalism and neutrality, others report doubts about these characteristics. 

3. THE ISSUE OF LEVEL OF DISCRETION: The Board of Personnel Appeals, like most administra
tive agencies, administers laws which contain ambiguities necessitating use of discretion in interpreta
tion. This sometimes involves the use of discretion or assumption of authority that user groups feel is 
excessive. 

The two major instances of alleged excesses examined by the Study Commission were: 

a. The Board's practice of assuming jurisdiction over contract disputes as opposed to deferring them 
to arbitration where the contract provides a grievance procedure ending in binding arbitration. 

Opponents of this practice argue that it makes the Board a "£ree" grievance panel which was never 
intended, that it is contrary to the precedent set by national case law, and that arbitration is faster, 
more conclusive and places the dispute where it belongs-with the parties. 

12 
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Supporters argue that national precedent is not so clear, and that the goal of balancing the rights of 
employees and employers is better served by Board assumption of jurisdiction since arbitration is 
too expensive for small unions and small employers. 

b. The Board's interpretation of the grandfather clause of the Collective Bargaining for Public Em
ployees Act as protecting not only contracts in existence before passage of the act but also units in 
existence before passage of the act. This interpretation permits occupants of supervisory positions 
who were part of a pre-existing unit to remain in the unit even though they are ineligible under the 
act unless the employer can demonstrate that inclusion creates substantial conflict. 

Opponents argue that units were never intended to be protected, that the Board's interpretation 
frustrates legislative intent that only non-supervisory employees be eligible and that, regardless of 
intent, after eight years of operation, it is no longer needed and serves only to create problems and 
litigation. 

Supporters argue that the grandfather clause was part of the original compromises struck during 
passage of the act, was necessary to protect existing relationships, that the Board of Personnel 
Appeals correctly interprets it to cover units and that it creates no significant problems. 

See the Bibliography "Issue Area B" in Appendix E for a list of the staff reports and resource materials 
considered. 

FINDINGS 

F-2. REGARDING THE ISSUE OF TIMELI
NESS 
Although due process requirements and the 
precedence given mediation precludes over
night resolution of unfair labor practice charges, 
justice demands the speediest possible resolu
tion consistent with these requirements and con
flicting demands. In light of recent 
improvements in Board of Personnel Appeals 
staff procedures, no specific recommendations 
for expediting unfair labor practice proceedings 
and abiding by statutory time limits are needed 
at this time. The time limit should be clarified 
and the statutory impediment to speedier resolu
tion removed. 

F-3. REGARDING THE ISSUE OF CONFI
DENCE IN PROFESSIONALISM AND NEU
TRALITY 
Specialists in the field of labor relations gener
ally agree that, since public sector labor rela
tions by its nature exists in the political world, 
establishing and maintaining a labor board or 
labor relations agency whose integrity and im
partiality the parties respect is not an easy 
achievement but one that is central to its overall 
effectiveness. While the Board of Personnel Ap
peals and staff are generally respected for their 
professionalism and impartiality, a number of 
factors contribute to lack of confidence by some 
users. 
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These are: 

a. Assignment of the same staff person to con
duct both adversarial proceedings and me
diation for the same employee or employer. 
(The Board of Personnel Appeals has indi
cated that these practices are avoided 
whenever possible within the constraints of a 
small staff.) 

b. No opportunity for parties to a dispute to re
ject an assigned hearings officer in whom 
they lack confidence for whatever reason. 

c. Lack of staff training in mediation due to in
sufficient funds. 

d. Inaccessibility of precedent setting Board 
decisions resulting from insufficient funds to 
complete a case index. 

e. Selection and supervision of Board of Per
sonnel Appeals staff by the Commissioner of 
Labor and Industry rather than by the 
Board, creating the potential for outside in
fluence over staff proceedings and potential 
lack of confidence in the neutrality of the 
Board staff in cases involving the Depart
ment of Labor and Industry, 

F-4. REGARDING THE ISSUE OF LEVEL OF 
DISCRETION 
The Board of Personnel Appeals has not clearly 
exceeded an appropriate level of discretion in 

/-(1J 1.)7 



either of the incidents examined. With respect to 
deferral of contract disputes to an existing con
tractual arbitration process, the Board recently 
made two such deferrals establishing a prece
dent for future referrals. 

With respect to its interpretation of the grand
father clause, the Montana Supreme Court in 
City oj Billings v. Billings Firelighters Local No. 
521, 39 St. Rep. 1844 (1982) recently upheld the 
Board's authority to interpret the grandfather 
clause to protect collective bargaining units. 

However, given the uncertainty about legislative 
intent in enacting the grandfather clause, the 
general principle that management employees 
should be excluded from bargaining units and 
the practical problems created by 'their contin
ued inclusion, recommendation 12 has been 
adopted to clarify the statutory language. The 
recommended language protects incumbents of 
grandfathered positions but not their replace
ments, thus permitting eventual exclusion of su
pervisory employees. 

RECOMMENDATIONS 

Recommendation 3: Amend the Collective 
Bargaining for Public Employees statute to clar
ify the starting date of the five-month time limit 
for a final Board of Personnel Appeals decision 
on an unfair labor practice case as: "five months 
after final briefs are submitted to the hearings 
officer or, if no briefs are submitted, then within 
five months after the hearing." (Vote: passed un
animously) 
See proposed implementing legislation, 
LC0012/01, in Appendix B. 

Recommendation 4: Amend the Collective 
Bargaining for Public Employees statute to per
mit the Board of Personnel Appeals staff to expe
dite unfair labor practice proceedings by 
investigating an unfair labor practice complaint 
and dismissing the charge if it is found unmeri
torious subject to review by the Board if a request 
for a review is made by the charging party within 
ten days of the staff notice of intent to dismiss. 
(Vote: passed unanimously) 

See proposed implementing legislation, 
LC0013/01, in Appendix B. 

Recommendation 5: Provide both parties to an 
unfair labor practice charge with the right to dis
qualify the person deSignated by the Board of 
Personnel Appeals to hear the complaint. (Vote: 
ll-yes, I-no) 
See proposed implementing legislation, 
LC01l7/01, in Appendix B. 

Recommendation 6: Provide funds to the Board 
of Personnel Appeals to provide training in me
diation to its staff -$S,OOO was the projected 
amount needed. (Vote: passed unanimously) 

Recommendation 7: Provide funds to the Board 
of Personnel Appeals to complete an index of its 
decisions-$S,OOO was the projected amount 
needed. (Vote: passed unanimously) 

Recommendation 8: Amend the statute estab
lishing the Board of Personnel Appeals, 2-lS-
170S, M.C.A., to give the Board the authority to 
hire its own staff. (Vote: 10-yes, 2-no) 

See proposed implementing legislation, 
LC0044/01, in Appendix B. 

IMPASSE RESOLUTION 

ISSUE 

The Collective Bargaining for Public Employees Act provides three methods for resolving an impasse in 
collective bargaining between an employer and labor organization: mediation-a relatively informal 
attempt by a neutral mediator to bring both parties to agreement; fact finding-a more formal process 
involving information gathering by a neutral fact finder and a written report with recommendations 
which must be made public if agreement is not reached; and voluntary binding arbitration -a formal 
process involving a hearing and a binding decision by a neutral arbitrator, Since only binding arbitra
tion involves imposition of a solution on both parties, it is the only method which automatically ends an 
impasse. 

14 



Exhibit No.5 -- Submitted by Joyce Brown on March 3, 1983 

Testimony of Joyce Brown, Project Director, 
Personnel & Labor Relations Study Commission 
in support of House Bill 201 before the Senate 
Labor & Employment Relations Committee, March 
3, 1983. 

Mr. Chairman, members of the Committee, HB201 is the 4th Personnel and 
Labor Relations Study Commission bill to appear before this committee. 

Unlike some of the other Commission bills which were opposed byorgan-
ized labor and/or management - both before the Study Commission and this 
committee, HB201 was unanimously supported by all members of the Study 
Commission and all affected parties. It is also supported by the Governor. 

HB201 serves to clarify disputed language in the Collective Bargaining 
for Public Employees Act which establishes a time requirement for a 
Board of Personnel Appeals ruling on an unfair labor practice charge in 
a manner consistent with the Board's own interpretation. 

Current language indicates that lithe Board shall issue a final order 
within 5 months after a complaint is submitted to the hearings officer". 
While the Board of Personnel Appeals has interpreted this language to 
mean 5 months after final briefs are submitted to the hearings officer, 
some Board users argue that it could just as well mean 5 months after a 
case has been assigned to a hearings officer or 5 months after the hearing. 

Typically, briefs and sometimes reply briefs are submitted by both parties 
to an unfair labor practice proceeding following the hearing. Since the 
time taken to prepare these briefs can be substantial, the Study Commission 
felt that requiring the Board to reach a decision 5 months after their sub
mission was a more realistic requirement than other possible interpreta
tions of the statutory language. 

Since the clarification will eliminate disputes and possible litigation over 
the time requirements, the Personnel and labor Relations Study Commission 
encourages it s adoption. 



Exhibit No. 6 -- Submitted by Thomas Schneider on March 3, 1983 

MONTANA 1426 Cedar Street • P.O. Box 5600 

Helena, Montana 59604 Telephone (400) 442-4600 

PUBLIC March 3 , 1983 

EMPLOYEES 

ASSOCIATION 

Chainnan Gary C. Aklestad 
Senate Labor Committee 
State Capitol 
Helena, MOntana 59620 

Dear Chainnan Aklestad: 

I will be tmable to attend the hearing on House Bills 157 and 20l. 
The Montana Public Employees Association would like to go on record in 
support of both bills. I was a rrerber of the Governor's Comnission on 
Personnel and Labor Relations which introduced these bills and want the 
camri.ttee to know that they were two of the few which ~.;rere supported by 
all of the cornrnission m:mbers. 

I would appreciate your letting the coomittee know our feelings. Thank 
You. 

Eastern Region 
(Mailing Address) 502 Nelson 

Billings. Montana 59102 
(Phone) (406) 652-3530 

Western Region 
(Mailing Address) 1420 Jackson 

Missoula, Montana 59801 
(Phone) (406) 728-4768 
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