MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
February 16, 1983

The twenty-ninth meeting of the Senate Judiciary Committee was
called to order by Chairman Jean A. Turnage on February 16, 1983
at 10:10 a.m. in Room 325, State Capitol.

ROLL CALL: All members were present.

CONSIDERATION OF SENATE BILL 348:

AN ACT TO AMEND THE DEFINITION OF "NAVIGABLE
STREAM"; AMENDING SECTION 85-1-112, MCA.

Senator Galt, principal sponsor of this bill, advised that SB348

was precipitated by the recent court decision of Montana Coalition
for Stream Access v. Hildreth. In the past the legislature has

let various courts decide the definition of a "navigable" stream,
but there is now a need to provide a definition through the statutes.
Various problems arise from the district court's decision which

only a legislative definition of navigability can correct.

PROPONENTS: Ronald Waterman, an attorney representing the Montana
Stockgrowers Association, emphasized the importance of this legi-
slation to landowners and sportsmen, and the need for a balance
between these two groups.

Stan Milesinck, representing the Montana Stockgrowers Association
and also a rancher in Belgrade, supported SB348. He stated that

a livestock operation is dependent on the use of streams. Currently
the landowners are maintaining the streams and he gquestioned who
would maintain them if SB348 does not pass. It has been his ex-
perience that floaters who ask permission are always allowed

access to his stream.

Gordon Darlenton, representing Agriculture Preservation Association,
Park and Sweet Grass Counties Preservation Association, and a
rancher in Three Forks, testified in favor of the bill and sub-
mitted his written testimony (attached as Exhibit "A").

Mayor John Drivdahl, supported the bill as a concerned citizen

from Big Timer. He spoke briefly about the surveying of meandering
streams for tax purposes and stated that the landowners have not
paid taxes on the stream beds.

Rex Reike of Billings supported the bills and gave examples of
vandalism and trapping which had taken place on his land without
his permission. He further described fences that had been cut
and barriers, intended to be used to retain his livestock, which
had been destroyed.
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Lorraine Gillies, a Montana State Farm Bureau Board Member and
a rancher, urged the passing of SB348 and submitted her written
testimony (attached as Exhibit "B").

Franklin Grosfield urged a do pass recommendation on SB348 in
light of the recent court decision and submitted his written
testimony (attached as Exhibit "C").

Jo Brunner, representing Women Involved in Farm Economics,
testified in favor of SB348 and submitted her written testimony
(attached as Exhibit "D").

Gene Chapel, Vice President of the Montana Farm Bureau, testified
in support of SB348 and SB347 and submitted his written testimony
(attached as Exhibit "&").

There being nd more time for the proponents of SB348, a show of
hands was given by the other supporters and the hearing was
opened to the opponents.

OPPONENTS: Don Peoples, the Chief Executive for Butte-Silverbow,
opposed both bills. He felt there would be a serious impact on
the economy of Montana if the use of the rivers were curtailed.
He felt that Montana was striving to develop tourism and limiting
the use of the rivers would have drastic economic consequences
for the state's tourist industry.

Dave Kumlien, owner and operator of the Wild Wings Orvis Shop
which sells fly fishing equipment, outdoor clothing, wildlife
and western art, opposed these bills as they would cause a
direct impact on his business. His business relies on the
public's use of the rivers. Written testimony was submitted
(attached as Exhibit "F").

Larry Aiuppy, a fisherman, testified in opposition to the bill
and submitted his written testimony (attached as Exhibit "G").

Gary Buchanan, representing the Montana Department of Commerce,
advised the Committee not to overlook the economic impact these
bills would have on Montana. He stated tourism and outdoor
recreation are vital to Montana's businesses and submitted his
written testimony (attached as Exhibit "H").

Robert Foukal of Bozeman testified in opposition to the bill
and submitted his written testimony (attached as Exhibit "I").

Jim Flynn, representing the Department of Fish, Wildlife and
Parks, opposed both bills and submitted his written testimony
(attached as Exhibit "J").
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Tim Sullivan opposed the bills saying that Colorado has placed
streams in private ownerships. He told of experiences the

people in Colorado have had when required to obtain permission

to float a river. The Committee was advised that the passage

of these bills would be detrimental and the long term consequences
should be considered. He felt the legislature should designate
that all water belongs to the people of Montana. His written
testimony was submitted (attached as Exhibit "K").

Jim McDermand, representing the Medicine River Canoe Club,
opposed the bills. He advised that the sportsmen are willing
to cooperate with the landowners to solve any problems. He
then suggested a state administered fee system and urged the
Committee to consider this idea.

Bob LeFever of Fram Johnson's Sport Shop in Butte opposed

the bills. He advised that the sale of river boats and products
accounts for 20% of his business; while fishing tackle and
equipment accounts for another 27% of his business. Written
testimony was submitted (attached as Exhibit "L").

Joel A. Shouse of Bozeman testified in opposition to the bill
and submitted his written testimony (attached as Exhibit "M").
He had conducted a study as to the direct and indirect economic
value of recreational use of the Madison River. The results
showed that the recreational value could be measured in terms
of several hundred million dollars annually.

Kevin Krumvieda, président of a flyfishing club, testified in
opposition to the bills and submitted his written testimony
(attached as Exhibit "N").

James Silva of Butte expressed concern from a legal standpoint

and opposed the bills. He felt their passage would be legislating
new law suits. Exerpts from an article entitled "Farmers

Dispute River Use Claims” were read to the Committee (attached

as Exhibit "O"). Mr. Silva then asked all the people who were
opposed to these bills to stand up, which they did.

Representative Ted Neuman stated that he was neither an opponent

or proponent, but believes that the water belongs to the people

of the state. He acknowledged the concerns of the landowners

and urged the sportsmen and landowners to reach a mutual agree-
—e——.ment.

CONSIDERATION OF SENATE BILL 347:

AN ACT PROVIDING THAT A PRESCRIPTIVE EASEMENT
g CANNOT BE ACQUIRED BY RECREATIONAL USE;
AMENDING SECTION 70-19-405, MCA.
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Senator Galt distributed a proposed amendment which would replace
subsection 2 of the bill as introduced (attached as Exhibit "P").
He stated that the purpose of SB347 is to provide the landowners
with assurance that people going on to their property cannot
acquire a prescriptive easement.

PROPONENTS: Ronald Waterman, an attorney representing the
Montana Stockgrowers Association, stated that SB347 seeks to
allow cooperation between the landowners and sporting groups.
He suggested that tourism is not the largest employer in the
state, but that agriculture is.

Representative Ellison supported this bill as a landowner in
Park and Sweet Grass Counties. He stated his land was always
opened to hunters and fisherman, but now he is afraid that
people may acquire a prescriptive easement to his property.

He does not want to close his land to the sportsmen, but can't
afford to take the risk of losing his land.

Everett Miller, an outfitter, supported SB347 and the rights

of the landowner. He felt all fishermen and hunters should
seek permission before using private land. He also stated that
fishing would deteriorate if all streams were open to public
access.

OPPONENTS: Bert Grosso, opposed SB347 and SB348. His written
testimony was submitted (attached as Exhibit "Q").

PROPONENTS: Ed Grady, representing the Montana Farm Bureau,
supported these bills. He also supported good landowner-sports-
men relationships and felt these bills would help both groups.
He allows people to hunt and fish on his land, but feels this
bill would give him protection and control of his property.

Pete , of Eastern Fergus County, stated that he has
always tried to work with the sportsmen. He supported the
passing of SB347 so he would have no question of his rights
as a landowner.

Lorraine Gillies testified in support of this bill and submitted
her written testimony (attached as Exhibit "R").

Jo Brunner, representing Women Involved in Farm Economics,
e testified in support of this bill and submitted her written
testimony (attached as Exhibit "S").

Teddy Thompson, a Sweet Grass County rancher, appeared and
distributed his written testimony which supported both SB347
and SB348 (attached as Exhibit "T").
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Esther Ruud, representing the Montana Cattlemen's Association,
testified in favor of the bill and submitted her written
statement (attached as Exhibit "U").

Don McKamey, representing the Montana Wool Growers Association,
supported these bills as he owns land along a river. He has
seen an increase in floaters during the past year, but has not
experienced any problems with them respecting his land. He
did feel the passage of these bills is essential for the pro-
tection of his property rights.

John McDonald, a ranch owner, stated he had closed his lands to
the public as a result of the recent court decisions and he would
not reopen them until this issue is resolved. He urged the
Committee to support SB347 and SB348.

Joyce M. Grande, representing the Montana CowBells, advised
that their Board of Directors had passed a resolution which
supports these bills. This resolution was submitted for inclu-
sion in these Minutes (attached as Exhibit "Vv").

Josephine Lobby of Wolf Creek supported these bills. She stated
that she has had good relations with the people accessing her
river in the past, but she is now concerned they may try to
acquire a prescriptive easement.

Windsor Wilson testified in support of the bills and submitted
his written testimony (attached as Exhibit "W").

Joel Pruitt of Sweet Grass County, supported both bills. He
stated that the problem has been caused by the courts. He felt
the landowners have no choice but to make their property
unaccessible until the legislature determines what is to be
done.

There being no further time for proponents, the hearing was
opened to the opponents.

Bill Fett testified in opposition to SB347 and SB348 and sub-
mitted his written testimony (attached as Exhibit "X").

Ken Knudson, representing the Montana Wildlife Federation,
opposed SB348 as he felt it was restrictive and regressive.
His written testimony was submitted (attached as Exhibit "Y").

Louise Bruce, representing the Montana Audubon Council, agreed
with the Montana Wildlife Federation's position. Her written
testimony was submitted (attached as Exhibit "z").

John Corwin, representing Timberline Reclamations, testified
in opposition to the bills and submltted hlS wrltten testlmOny
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David Mason testified in opposition to both bills and submitted
his written testimony (attached as Exhibit "BB").

Walter Carpenter testified in opposition to SB347 and SB348 and
submitted his written testimony (attached as Exhibit "cCC").

Bob Jacklyn, owner of a tackle shop in West Yellowstone and
an outfitter, opposed both bills. It was his opinion that
water is state owned. He said he wants to "float through
property" not "get out" on it. He also stated that the
passage of these bills would have a direct impact on his
business.

Mike Mosolf of Dillon voiced his disapproval of these bills
because of the economic impact they would have.

Dave Andishid testified in opposition to the bills and submitted
his written testimony (attached as Exhibit "DD").

Mary Hamilton felt that legislation is not the answer to the
problem of public access rights. She went on to say that
"navigability is defined by a floater on the day of the float."

William Holdorf of Butte spoke about the history of rivers and
the types of boats used on them. He stated that rivers were
used for transport of furs and have historically been considered
navigable. He opposed the definition of navigable and the whole
concept of these bills.

Chris Kronberg of Missoula testified in opposition to the bills.
He stated that the intent of the bills makes fishing in Montana
a property right. His written testimony was submitted (attached
as Exhibit "EE").

Tony Schoonen, representing Skyline Sportsmen's Association,
testified in opposition to the bills and submitted his written
testimony (attached as Exhibit "FF").

LeRoy Corbin, a teacher in Butte, testified in opposition to
the bills and submitted his written testimony (attached as
Exhibit "GG").

Carroll peck of Whitehall testified in opposition and made
the interesting parallel that these bills are like the man
whose dog had feels so he shoots the dog.

Keith Placer opposed SB348 as it refers to the year 1889. He
stated we cannot live in the past and felt a new bill should
be drafted which would assist the property owners in solving
their problems.
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Sandy Hetner opposed SB347 and stated that she didn't think
the property owners should worry about losing their land.

Representative Robert Ellerd advised that he had constituents
on boths sides of this issue. He urged the Committee to
carefully consider both sides and to work out a compromise be-
tween the agricultural people and the sportsmen.

Senator Galt closed by stating he feels there is a misunder-
standing as to the intent of these bills. It is his inter-
pretation that the floaters will have every right that they
have now. These bills were introduced to define navigable
rivers and were only introduced because of Judge Bennett's
ruling which takes away private property rights.

ADJOURN: There being no further business before the Committee,
the meeting was adjourned at 12:13. ‘i7v~7”
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ROLL CALL

JUDICIARY COMMITTEE

48th LEGISLATIVE SESSION - - 1983

Date ~Z-/4- Z 3

NAME

PRESENT

ABSENT

EXCUSED

Berg, Harry K. .(D)

Brown, Bob (R)

Crippen, Bruce D. (R)

M. K. (D)

Daniels,

Galt, Jack E. (R)

Halligan, Mike (D)

Frank W. (R)

Hazelbaker,

Mazurek, Joseph P. (D)

Shaw, (R)

James N.

Turnage, Jean A. (R)
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~r. Chairman and Memnbers of the Committer: )b
For the record my name 1is Gordon Darlinton, a rancher from 7

ree Forks, and today roprosent Lhe Apricullure Prescrviition
a33'n of Gallatin County; Park County Lerislative Ass'n; and
sweetprass County ltreservation Ass'n. All three yroups are made
+p ol farmers and ranchere, and arri-businesars from the headwaterc
zreas of the Missouri and Yellowstone Hivers. We ask for yvour
cupport in the passage of Senate Billle 347 and 344,

Since we come from an area that is covered with many rivers

=nd stireams it has become very obvious 1o us as farmers and ranchers
trat some type of lepgislation was necessary to protect our places
from unlimited use and abuse by the entire general public. We
cannot operate our ranches i1f everyone is allowed unlinited access
1o every river and stream that flows through them!! We must have

some protection of personal property rights in order to be able to

§

continue our present operationsi!!

If recreational uses are allowed for prescriptive easements

I8

-nd the smallest of rubber rafts can be used as flotation devices,

I

nen nearly every flowing stream will eventually te declared open

-

' the general public. I wonder how nice the back yards of everyone

[

ould be kxept who live in towns or subdivisions 1if a public walkway
can right thru the middle of them. Then they should try to lamb
wnd calve there with no way to control the general public use.
Tnis is in effect what you are asking us to do with the present
~et of rules,
Unless the farming and ranching areas of Montana are given
cume protecticon from the uses of the entire peneral public on
arly all rivers and sireams then I fear that everyone will loose.
Lrarly all ranchers are very reasonable people and will try to
rwovide a place for the recreational public 1o use, but 1f we are
rreced to open up pileces of our privately owned land for year round
e then many conflicts will arise. Unless this type of Legislation
i3 passed to protect us, then many more acres will be closed and
caad-owner sporitsman relationsnips will gink to a new all time low.
We simply cannot operate our places if some metnod of nublic
_oonorenl is not available and every Lime we Ty and remove someone
Jromoour ranches we face the real probablility of ending up in court.

We therefore ask for your support and passage of Jenate Fills




A
TTITIMONY IN SUPPORT OF SB 348 6,@ ’gﬁ

M. CHAIRMAN, MEMBERS OF THE COFMITT®L:

“or the record, I am Lorraine Gillles, rancher, Montana State mrm Burcau
Zpard Member, member of the American Farm Bureau Natural and Anvironmental
Genources Advisory Committee, and chalrman of the Montana Farm Sureau Natural
#na snvironmental Resources Commlttee.

“z1ly support SB 348, Montana's Agricultural Community, as well as all
:rivate land owners must address the problem that has been surfaced by the
recent court declsions in the Dearborn and Beaverhead River cases. Those of
us who nhave streams running through our property, which are capable at any
time of floating a raft, must be cosnizant of the threat to our Constitutiondl
Rimntss. Montana Farm Bureau Poliecy suvpports the individual's right to own
~nd manage private property including streambeds, stream banks &nd adjacent,
rrivate lands, The decision of the courts that Montana's river beds up to
hish water marks on a navigable stream belong to the nublic, rather than to
those who pay the taxes on that land, is a real threat, SB 348 gives neaded
definition to '"navigable stream" as one that was actually used in its ordinary
condition as a highway for commerce, trade, and travel in the customary modes,
i{ they wrre successful activities on or before the date that Montana became
1 states This rightfully precludes recreational use as a basic criteria for
neovigabllity, and this is a vital exclusion if we are to profitably continue
in agricultural operations.

“ost landowners have no pfoblem with reasonable recreatlonal use of streams and
banks on their property--it is rather isolated cases in which individuals,
organizations and sometimes bureaucracies Jjoin forces against us that makes us
both suspicious and adamant in the protection of our rights. The threat to

cur property 1s a real and present danger, and we feel SB 3483 is an import-

nt vehicle for our vprotection,

"hank you,
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TESTIMONY S.B. 348 - SENATE JUDICIARY COMMITTEE

Franklin Grosfield
February 16, 1983

IN LIGHT OF THE RECENT COURT DECISIONS ON THE DEARBORN AND BEAVERHEAD RIVERS
DECLARING SECTIONS OF THESE STREAMS NAVIGABLE, IT BECAME APPARENT TO MANY OF US IN
THE RANCHING COMMUNITY THAT OUR LAWS DEFINING NAVIGABILITY NEEDED SOME CLARIFICATION,
S.B. 348 DOES THAT AND I URGE YOU TO GIVE IT A DO PASS RECOMMENDATION.

IF YOU FAIL TO APPROVE THIS BILL, IT SEEMS LOGICAL TO ASSUME THAT RANCHERS WILL
CONTINUE TO BE HARRASSED BY STREAM ACCESS SUITS AND THAT MORE STREAM SEGMENTS WILL BE
DECLARED NAVIGABLE, AND THAT THE LAND UNDER THOSE STREAMS WILL BE CLAIMED BY THE STATE.
THIS RAISES SEVERAL QUESTIONS THAT GREATLY CONCERN THE RANCHING INDUSTRY AND WHICH ARE
LIEKLY TO BE ANSWERED ONLY AFTER LENGTHY AND COSTLY LITIGATION.

DO FARMERS AND RANCHERS HAVE TO PAY TAXES ON LAND OVER WHICH THEY HAVE NO CONTROL?

HOW CAN THE STATE CLAIM OWNERSHIP OF LAND WITHOUT APPROPRIATE COMPENSATION TO THE

PERSON WHO HOLDS TITLE TO IT?
WHO PAYS FOR THE SURVEYS ALONG STREAMS THAT WILL BE NEEDED TO ESTABLISH TITLE?
WHO PAYS FOR FENCING THE BOUNDARY PARALLEL TO THE STREAMS IF FENCES CANNOT
CROSS STREAMBEDS?

WILL LIVESTOCK HAVE ACCESS TO WATER?

WHAT HAPPENS TO IRRIGATION STRUCTURES THAT WOULD BE ON LAND CLAIMED BY THE STATE?

WILL THE STATE OWN THE OIL AND GAS UNDER THE STREAMS?

WILL IT OWN MINING CLAIMS LOCATED ALONG STREAMS?

I WOULD SUGGEST TO YOU MEMBERS OF THE SENATE JUDICIARY COMMITTEE THAT THIS BILL
SHOULD PASS IF FOR NO OTHER REASON THAN IT WOULD GO A LONG WAY IN ELIMINATING THE

“COSTLY "AND LENGTHY LITIGATION THAT IS CERTAINLY GOING TO OCCUR IN ANSWERING THE ABOVE
LISTED QUESTIONS, IN ADDITION, UNDER THE PRESENT LAW THE COURTS WILL BE VERY BUSY

DECIDING WHICH STREAMS ARE NAVIGABLE AND WHICH ARE NOT, ONE SHORT SEGMENT AT A TIME. -




YOU ARE BETTER AWARE THAN I THAT OUR COURTS ARE BADLY OVERLOADED IN MANY
DISTRICTS OF THE STATE, AND WOULD UNDOUBTEDLY NEED A LOT MORE DOLLARS FROM SOMEWHERE
TO HANDLE AN INFLUX OF CASES ON THE NAVIGABILITY QUESTION.

AND FINALLY, I HOPE THE SPORTSMEN OF MONTANA ARE REALLY HEARING OUR CONCERNS ON
THIS MATTER BECAUSE IF THEY ARE, IT IS MY OPINION THAT THEY WILL NOT OPPOSE THIS BILL
BECAUSE IT WILL NOT BE IN THEIR OWN BEST INTERESTS TO DO SO.

THIS IS SO BECAUSE IF THIS BILL FAILS, LANDOWNERS WILL CONTINUE TO BE SUED IN THE
COURTS BY CERTAIN SPORTSMEN GROUPS. THIS WILL CAUSE A KIND OF CIVIL WAR BETWEEN
LANDOWNERS AND SPORTSMEN THAT WILL LAST SEVERAL YEARS AFTER THE LAST COURT CASE IS
DECIDED. I DON'T LIKE BEING SUED. I PARTICULARLY DON'T LIKE BEING SUED IF THE OBJECT
IS TO DEPRIVE ME OF SOME OF MY PROPERTY RIGHTS. AND, HUMAN NATURE BEING WHAT IT IS,
I'M GOING TO BE PRETTY ORNERY AND HARD TO GET ALONG WITH BEFORE, DURING AND LONG AFTER

THIS SUING BUSINESS IS GOING ON.

e g
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.r. Chairman, members of the committee, my name 1s Jo sBrunner and
I represent the members of thé Women Involved in Farm _conomics
organization.

tle offer our support of Sb 348. We are sure that there will be
many different opinions of this situation stated here today. We
have members who live on streams and rivers and are involved on a
first hand basis in this isue. It is our contention that while
occasionally acess to waters may have been denied due to other
reasons, the predominant reason was the cost and the great
nuisance to the land owner. O°r members have paid taxes and kept
up that land adjoining those waters, sometimes for generation,
and incidentally, those waters were rarely 1if ever used for any
thing more than recreationsgl use, other than our operational use.
It has been our responshblity over the years to repair T[Tlood and
hizh water damage to the stream beds. ilany of our operatians
depend immediatély upon the accesstgnd use of those waters.

vle urgently regquest a do pass for SE34E.

Thank you.
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THE WILD WINGCS ORVIS SHOP | 7.

2720 West Main Street
Bozeman, Montana 59715
(406) 587-4707

Senator Jean Turnage, Chairman
Senate Judiciary Committee
State Capitol

Helena, Montana

February 16, 1983
Re:Senate Bill 348

Senator Turnage, Members of the Committee, my name is Dave ?
Kumlien. I own and operate THE WILD WINGS ORVIS SHOP in Bozeman

Montana. THE WILD WINGS ORVIS SHOP sells fly fishing equipment, 2
outdoor clothing, wildlife and western art. %

I am also an Outfitter in the flshlng and floating outfitting bu51ness
and I am President of F.F.0.A.M. Flshlng, Floating, OQutfitter's g
Association of Montana. F.F.O. A M. is a relatively new outfitter'
organization representing some 70 outfitters and 150 guides involved
in the fishing and floating outfitting business. My personal

position regarding Senate Bill 348 coincides with that of F.F.0.A.M..
Therefore, I will not differentiate the two in my testimony.

I am opposed to Senate Bill 348. I have heard a great deal of %
discussion regarding the intent of the bill. The bill's L
sponsor, Senator Galt, and several co-sponsors have indicated

that their intent is not to restrict floating and fishing on the %
State's larger rivers like the Madison. The fact of the matter is

if Senate Bill 348 is passed in it's present form, it essentially
eliminates floaters and fishermen from nearly every river

in the State except for possibly the Migssouri below Great Falls
and the lower Yellowstone below Hysham.

Nearly 80% of the volume of my business in Bozeman is derived %
from fishing tackle sales to local fisherman and tackle and other

sales resulting from clients in my fishing and floating outfitting
services. If Senate Bill 348 passes, it would effectively put me
out of business. Obviously, that is an intolerable situation!

Tourism is one of the largest industries in the State of Montana.
The tourism industry is the largest employer in the State. Visitors
come from all over the country and from all over the world to
partake of trout fishing and floating the beautiful rivers and streams
of Montana. These tourists spend alot of money. How much? Because |
of the diversity of expenditures, it is rater difficulty to quantify.

o

e ! R
\‘WILD WINGS HURVIS

t.ake City, Minnesota « MANCMESTER VERMONT 08264
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THE WILD WINGS ORVIS SHOP v
27720 West Main Street 9
Bozeman, Montara S9715
(406) 587-4707

I think it is safe to say their effect on the State's economy is
substantial. The passage of 348 would eliminate this segment of
the tourism industry and deal a devastating blow to the State's
economy .

The legal decisions handed down on the Beaverhead and Deerborn
Rivers have raised issues of concern to both landowners as well as
sportsman. These issues need to be addressed in a coherent and
rational manner. Senate Bill 348 does not provide such a forum.

As the owner of a business highly reliant on the public's ability
to fish and to float Montana's rivers and streams, as an individual
fisherman and floater, as President of Fishing, Floating, Outfitter,
Association of Montana, and as the Father of an eight month old

boy looking forward to a lifetime of enjoyment on Montana's

rivers and streams, I urge a DO NOT PASS ON SENATE BILL 348.

Thank you.

Dave Kumlien
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February 15, 1983

On Senate Bill 347 and Senate Bill 348, introduced by State""7*
Senator Jack Galt

i As a Montana citizen who likes to go fishing, and who is de-
o pendent on the economic well being of the State of Montana for

his livelihood, I am unalterably opposed to both S.B. 347 and
- S.B. 348. Both bills, if enacted, would do the same thing -
remove the rlght of access of recreatlonal users to the rivers
of Montana.

Y B |
There are many ways to recompense the landowner for problems with
trespassers along our rivers, but locking up the rivers of Montana
- for the private use of large landowners and the wealthy is not

‘the way to do it.

i The enactment of either or both of these bills would cripple a
o major industry in Montana - tourism - and directly or indirectly
' hurt virtually every man, woman and child of Montana. It would
directly financially injure thousands of Montana citizens who own
- hotels, motels, campgrounds, gift shops, art shops, tackle shops, @
t: sporting good stores, grocery stores, bars, restaurants, gas sta-
tions, and so on and so on. Enactment of these bills would, as
g well, badly damage the "quality of life" that is so important in
~ both attracting new 1ndustry to the state, and keeping the 1ndus- )
: try we have got. , e , e

- S.B. 347 and S.B. 348 are confrontational, polarizing, divisive
legislation that would rancorously pit sportsman against land- . .
owner in a no-win situation. Both sportsmen and landowners have T
legltlmate needs and justifiable grievances that must be addressed,

- for which solutions must be found. There must be rational, con-
C}llatory measures taken for statesmanlike compromise between both
sides. S.B. 347 and S.B. 348 are certainly none of these things.

-

S.B. 347 and S.B. 348 solve no problems. They will cause more
and worse problems. They are bad bills and should be killed as
- quickly as possible, so that real solutions can be found for the
problems of landowner rights versus recreationist rights.
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Major Point: Committee should not overlook the economic impact of
legislation that severely restricts the definition of
"navigability" and reduces sportsmen floating.

Tourism and outdoor recreation are major industries in
Montana. Montana's rivers and scenery accessible only
by rivers are attractions to non-Montanans, as well as
Montana residents. Businesses that support these
recreational activities make sales to non-Montanans
and Montanans alike.

(Let others make specific points)
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TESTIMONY OF ROBERT J. FOUKAL ON S.B. 348 BEFORE THE SENATE
JUDICIARY COMMITTEE

WEDNESDAY, FEBRUARY 16, 1983

C .

MR, CHAIRMAN AND FELLOW COMMITTEE MEMBERS:

MY NAME IS BOB FOUKAL, I AM VICE PRESIDENT AND GENERAL MANAGER OF |
DATATEL, INC. OF BOZEMAN. OUR CORPORATION IS IN THE TELECOMMUNICATIONS%
BUSINESS.

EIGHT YEARS AGO AT FIFTY YEARS OF AGE I CHOSE TO MOVE TO MONTANA
FROM DETROIT MICHIGAN TO START A NEW LIFESTYLE AND BUSINESS CAREER
AFTER HAVING SPENT TWENTY FIVE YEARS WITH ONE OF THE FORTUNE 500
CORPORATIONS., THERE WERE TWO PRIMARY REASONS FOR CHOOSING MONTANA
AS THE LOCATION FOR MY "SECOND LIFE".

THE FIRST REASON FOR CHOOSING MONTANA AND EVENTUALLY BOZEMAN WAS %
THE FACT THAT SOUTHWESTERN MONTANA ENJOYS THE ENVIABLE POSITION

OF HAVING THE FINEST WILD TROUT FISHERY IN THE ENTIRE UNITED STATES k.
AND IN THE MINDS OF MANY OF MY FELLOW TROUT FISHERMAN, MAYBE THE \ 4
FINEST IN THE WORLD. %

THE SECOND AND EVEN MORE COMPELLING REASON FOR CHOOSING MONTANA
WAS THE UNIQUE CHARACTER OF ITS PEOPLE.

IT IS FOR BOTH OF THESE REASONS THAT I AM HERE THIS MORNING TO %
URGE YOU NOT_TO PASS S.B. 348,

I AM DEEPLY CONCERNED THAT PASSAGE OF THIS BILL WILL CREATE
FOR MANY YEARS TO COME AN UNNECESSARY ADVERSE POLARIZATION OF
RELATIONSHIPS BETWEEN FARMING AND RANCHING PEOPLE OF MONTANA
AND THE FISHERMEN WHO CHERISH THE ENJOYMENT OF THE FISHERY
RESOURCE WE ARE ALL BLESSED WITH, ?
THE UNIQUE CHARACTER OF MUTUAL APPRECIATION AND STEWARDSHIP
OF THIS PRECIOUS MONTANA RESOURCE MUST NOT BE THREATENED,

i e o T Ap— i i ot <\
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EACH OF US MUST BE WILLING TO ACCEPT OUR MUTUAL RESPONSIBILITIES
AS MONTANA STEWARDS TO PRESERVE, PROTECT AND ENHANCE OUR GOD GIVEN
FISHERY RESOURCE. EACH OF US ALSO MUST BE WILLING TO MUTUALLY
PRESERVE, PROTECT AND ENHANCE THE LEGACY OF FREEDOM AND OPENNESS
THAT HAS MADE MONTANA A STATE TO BE ADMIRED, A STATE WE CAN
CONTINUE TO BRAG ABQUT.

IT IS A UNIQUE PRIVILEDGE TO LIVE, WORK HARD, AND PLAY HARD IN
MONTANA. PLEASE LET US ALL WORK A LITTLE HARDER TO OVERCOME THE
TEMPTATION OF TRYING TO RESOLVE IN OUR LEGISLATURE OR IN OUR

COURTS A HERITAGE THAT CAN ONLY BE PERPETUATED BY MUTUAL APPRECIATION
OF OUR RESPECTIVE NEEDS,

HERBERT HOOVER SAID, “FISHING IS FUN AND GOOD FOR THE SOUL OF MAN“,
BUT RALPH EMERSON SAID IT BEST WHEN HE WROTE, “NATURE IS LOVED BY
WHAT IS BEST IN US”.

I URGE YOU TO CONSIDER THESE THOUGHTS AND CONCERNS AS THEY RELATE
TO THE PROPOSED LEGISLATION BEING CONSIDERED HERE THIS MORNING.

THANK YOU FOR THE OPPORTUNITY TO APPEAR BEFORE YOU.
ROBERT J. FOUKAL

2020 A-1 South Rouse
Bozeman, MT 59715




SB 348
Testimony presented by Jim Flynn, Department of Fish, Wildlife & Parks

February 16, 1983

Senate Bill 348 is introduced as a reaction to the two recent
court decisions on the Beaverhead and Dearborn Rivers. Although it
is reactive to those two rivers, its implications are such that its
effects will be felt across all the waters of Montana and amongst
all the people.

At the outset we understand that Supreme Court appeals of the
Beaverhead and Dearborn cases are still a possibility. That being
the case, it would seem a proper course to allow that legal process
to completely unfold before lawmaking action is taken. The results
of the Supreme Court action, should it occur, would provide a final
product with which to debate,

With respect to SB 348, it so narrowly describes "commerce'" that
it precludes public access to all but a handful of rivers in Montana.
By excluding the floating of logs from the definition of commerce, it
ignores what was at statehood an accepted use of Montana streams, On
a number of streams, log floating was likely the only commercial use.

In addition, by confining the time of commerce to November 8, 1889
the bill weakens the viability of another commercial activity on most
Montana rivers which was the fur trade. Under the proposed definition,
streams such as the Madison, the Big Hole, and the Jefferson, among
many others, would no longer be considered navigable for the purposes
of public travel on those streams.

The definition adds ah element of almost undefinable subjectivity
when it requires that the commerce, trade and travel have to have been
"successful activities". Many of the early commercial ventures may
not have been totally successful in terms of the amount of money made;
but in terms of opening up and developing new areas of the state, they
may well have been successful.

Further, whether an activity was financially successful or not
depends less upon the navigability of a river than it does upon the
ability of the person pursuing the venture. Financial success does
little to determine a river's susceptibility to navigation. Therefore
we question that the term "successful activity" is appropriate in a
bill defining navigation,

Senate Bill 338 appears to neglect the clear intent of our fore-
fathers pricr to statehood. At the signing of the treaty with the
Blackfoot Indians at the mouth of the Judith River on October 17, 1855,
various articles of agreement were made by and between commissioners
for tne President and the Blackfoot Nation, Flathead Nation and Nez
Perce Tribes,




SB 347 ;»
Testimony presented by Jim Flynn, Department of Fish, Wildlife & Parks

February 16, 1983

Senate Bill 347, by precluding recreational use as one method of
gaining a prescriptive easement, attempts to relegate recreational use
of Montana lands and waters to a secondary status. By so doing, it
ignores the enormous economic values of recreational activity in
Montana,

Senate Bill 347 overturns the long recognition in the law of
recreation as a legitimate and legal use for purposes of prescriptive
easement. Although the Montana Supreme Court has indicated that
occasional use of a roadway by hunters and fishermen may not be suffi-
cient to create a prescriptive easement, there is considerable
recognition that use of a roadway or other avenue for recreational
purposes may lend credence to a claim for prescriptive easement.
Accordingly, this bill seeks to turn around that long history of
recognition, ‘

Senate Bill 347 is a response to the recent court decisions
regarding navigability on two Montana streams. Yet SB 347 goes
far beyond those two cases and basically eliminates the considera-
tion of recreation in relationship to a prescriptive easement.

The Department feels that SB 347 is an over-reaction to recent
events and that the measure should not pass.
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1957 HARRISON AVENUE e PHONE 782-3322 @ BUTTE, MONTANA

February 16, 1983

Gentlemen:

Eighteen years ago this spring our sporting goods business opened in
Butte. We were one of the first, if not the first, store in the state to
begin selling Avon inflatable river rafts. Since that time, through ups and
downs, our business has grown. We now handle 5 different makes of rubber rafts
and 3 differents makes of MacKenzie river boats and jon boats. 1In addition to
the boats, we sell a variety of river running accessories including oars and
paddles, oaring frames, oar locks, waterproof bags, strapping, pumps, patch kits,
1ife preservers, fiberglassing and other marine hardware. A1l in all, counting
everything that it takes to put a river floater on the water, this merchandise
accounts for 20% of our business. If SB348 becomes law it will essentially make
floating a river a trepass violation. How many toats do you think I will sell?
How many oars? How many accessories? But that is not the half of it, gentlemen.
An additional 27% of my business is wrapped up in fishing tackle.

In our area with the Clark Fork, the Big Hole, the Beaverhead, the Jefferson,
the Madison and the upper Missouri, a sizeable portion of my fishing tackle
trade consists of those who fish rivers. It is conceivable, and not too far
fetched, that in addition to the 20% loss in volume due to a lack of boat

sales, I could also lose up to an additional 27% in tackle sales.

| e o

In our country, recreation is a $300 billion industry. It is one of

Montana's major industries. SB347 and 348, if passed, will deliver a severe




——JVM YHOP 2%” ”

1957 HARRISON AVENUE e PHONE 782-3322 @ BUTTE, MONTANA

economic blow, not only to my business and hundreds 1ike it, but to the State

of Montana 4s a whole. The tourist industry will suffer as will the various
satellite businesses associated with recreation and tourism. Without belabdring
the point, gentlemen, I hope you fully consider the economic consequences

to SB347 and 348 and kill these measures before they become law.

ZPM\WL}? % Lout BSidh, % p &7&%

Robert E. LeFever Francis C. Johnson/'

Svie 8o s

Dave Dunmire
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JOEL A. SHDUSE P.E. Resource: Planning

Engineering

RESOURCE CONSULTANT Menagement

Environmental
Analysis

February 15, 1983

Senator Jean Turnage, Chairman
Senate Judiciary Committee
Capitol Station

Helena, Montana 59620

Dear Senator Turnage:

I wish to express my opposition to SB 347 & 348. I feel

that these bills are extreme measures and as such are both
unacceptable and unnecessary. Passage and enforcement of

these bills to the letter of the law could deprive recreational
users of all access rights to Montana's streams and rivers.

The consequences of this action would be measured in terms of
hundreds of millions of dollars of impact on Montana's economy.

My firm is presently retained by Blue Ribbons of the Big Sky
Country Areawide Planning Organization to direct the Madison

River Thermal Study which is funded by a Renewable Resources 4
Development Fund grant authorized by the last session of the \
Legislature. A part of the study involves an analysis of the
economic implications of the thermal problem on the recreational
use of the river. I have taken the values identified in this

study and projected them for the entire Madison River from
Yellowstone Park to Three Forks. The results are as follows:

Direct & Indirect Economic Value Of Recreational Use On
The Madison River for 1982

Direct Value
(43,300 resident & 63,300 out-of-state

user days) $ 1,603,500
Indirect Value
(63,600 out-of-state user days) 13,788,480

Total Direct & Indirect Economic Value $15,391,980

I am sure that if this analysis were projected to all of Mon-
tana's rivers and streams the resulting total recreational
value would be measured in terms of several hundred million
dollars annually. *

-
35 E. Mendenhall, Suite 200 +* Post Office Box 337 « Bozeman, Montana 58715 » (406) 686-121 1




Senator Jean Turnage
February 15, 1983
Page 2

Montana sportsmen and landowners have demonstrated in the past
that problems can be resolved through mutual cooperation.

SB 347 & 348 are both unreasonable and unnecessary and I urge
the Judiciary Committee to reject these bills.

Sincerely,

BN ——

-Jo&l A, Shouse P.E.

JAS/as

cc: Senator Paul Boylan
Senator Dorothy Eck
Senator Frank Hazelbaker
Senator Leo Lane
Representative Robert Ellerd
Representative John Vincent
Representative Norm Wallin
Representative Ken Nordtvedt
Representative Walt Sales
Representative Kerry Keyser

S - e i e e e e - - e e
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New Section

Section 1. (2) In no case shall a prescriptive
easement be considered established under this code where
the entry was made by an individual acting individually or
as a member of the general public, where the evidence
establishes the entry was for a recreational use only upon
the real estate or upon waters flowing across such real
estate, regardless of whether the entry was adverse
permitted or merely occurred without objection and with
knowledge of the landowner. A prescriptive easement
cannot be established by an entry for recreational
purposes.
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Fabruary 15, 1983

o

TO THE MEMBERS OF THE MONTANA STATE SENATE:

Dezr Senators:

I telieve in the o0ld theory that has served us
well over many veaTs and what has been referred to as
the Law of the Land. A stresm is to be considered
navigable when it will float a log 6 inches in diameter
and that it shall be oven for onublic use un to the high
water nsrk.

Therefore, I ask that Senate Bill #34%7 and #348
e .2 defezted.

Sincerely,
7 /é/M/;co/x/ 5 CZ%L ﬁ ﬁ%/)—"’!—-—a

| /M 777/*//”,. . A NI SV




February 15, 1983
T0 THE MEMBERS OF IHE MONTANA STATE SENATE:

Dear Senstors:

I believe in the o0ld theory that has served us
very well over many years snd what has been referred
to as the Law of the Land. A stream is to be con-
sidered navigable when it will float a log 6 inches
in diameter and that it shall be open for public use
up to the high water mark,

Therefore, I ask that Senate Bill #347 and #348
be defezted.

‘){F{ /éa;t( Y
%%;jan/L»oi 9 Sincerely,

(Dt it /<244;7€:<§<i1/¢34/
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TRSTIMONY IN SUPPORT OF SB 347

. re Chairman, Members of the Committee:

sor the record, I am Lorraine Gillies, rancher, #ontana State Farm Rureau

“oard Member, member of the American Farm Bureau Natural and fnvircnmental
iesources Advisory Committee, and chairman of the Fontana Farm Bureau Natural
~nd Environmental Resources Committee,

We urge the support of 3B 347. This bill will provide the necessary protec-
+ion in cases where individuals and organizations seek to establish prescriptive
sasement across private property in the interest of recreational activities,
This bill will alleviate a lonz~standing concern of private property owners
that, by allowing access to streams, etc.,, as a gesture of good will toward

recreationists, we may in fact be cutting our own throats. A clear-cut under-

standing of what is being established by use will further better landowner-
~:creationist relations,

Thank you.
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xr. Chairman, members of the committee, my name 1s Jo Irunner :
and I represent the members of the #Women Involved irn “arm ]
Zconomics organization here todav.

Jr. Chalrnman, onr members wishto support Senate Bill 347.
#e believe it i1s not to our best interests to have to allow

persons on our property simply because they have been there
several times in the past.

Zecause of the nmisuse of hunting and fishing priviligzes on our

lands we have had to post more and more land. Policing, and that

S PPPENFS

is a harsh word to use, but does fit the extremes we often must
use----- takes a great deal of our time. lLiost ofus do not post our
lands for just plain orneriness----we have good reasons to do so.
And while we realize that the majority of oveople fishing and
hunting are responsible people, scme are not. Those are the ones .
we Teel we need to keep out---andhave they hunted and fished there:

in thepast, without askings or feeling they required vpermission, we:

. . . :
do not feel the obligation to let them continue. '
One of our members was confronted by people they had allowed to §

cut Christmas trees on their property for several years, with the

declaration that they would no longer have to ask permission to :
et thelr trees any longer---itkiIsxiawxwsnHExakisx--we realize thati
this is an ex*treme . example, but that is the trend. %
Flease do rREXXAPEE pass SB 347. é

Hell has no fury like a woman scorned” —
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g
To: Senator Jean Turnege, Chairman of the Senate Judicary Committee
and menbers '

I am writing you a letter to ask you to support S.B. 347 and
S. B. 38, I am Teddy Thompson, Sweet Grass County Rancher.

My reason for concern stems from the fact we have lived and
ranched in an area, where two rivers are part of our boundaries,
since 1920. We have never denied access to people who wished to
use tchese lands for recreation along these rivers. The two rivers
are Boulder River and Yellowstone River about two miles Northeast
of Big Timber. The distance involved would be three miles of
river frontage.

The recent Court rullings on the Beaverhead and Dearborn
rivers would indicate baxpaying land ow:lers along rivers do not
have any protection against prescriptive easement and trespass
by recreational users. There are many more ramifications connected
with these ruling such as irrigation structures, fencing of pastures
etc in addition to assess by sportsmen.

A do pass recommendation by members of your committe for
SB 347 and SB 348 would certainly help us,as ranchers,to continue
our past volicies of access or people who have enjoyed them for
tke past sixty some years.

Thank you for your consideration.

Tty Pt
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The following resolution was passed without a
dissenting vote at a meeting of the Montana CowBelles'
Board of Directors on February 10, 1983 in Helena.

STREAM ACCESS

Whereas the privilege of landowners to regulate access
to their private property has been a fundamental right,
and

Whereas the purpose of fencing private property is for
control of livestock and is a necessity in a responsible
livestock breeding program, and

Whereas two recent court decisions on the Beaverhead and
Dearborn Rivers have established them as navigable streams;

Therefore be it resolved that the Montana CowBelles support
legislation for the purpose of defining navigability:

Be it further resolved that the Montana CowBelles go on
record in support of an amendment sought by Senator Galt
to strengthen the landowners' rights with respect to
adverse possession in that a recreational easement could
not be established through adverse possession.

e 1 e

Joyce M. Grande
President

...the voice of women in the cattle industry




FEBRHARY 16, 1983

SUPPORT ~ S-348

CHAIRNMAN AND COMMITEE MEMBERS ~ JUDICIARY

I AM IN SUPPORT OF 5-348

1.

e —

0

BECAUSE OF THE DECISION HANDED DOWN BY JUDGE BENNET WE NEED A BETTER
DEFINITION OF A NAVIGABLE STREAM.

88 TOTHE HARRASMENT AND PRESBURZ ON PRIVATE LANDOWNERS BY OUTSIDE
INTEREST GROUPS SUCH AS THE COALITION FOR STREAM ACCESS, WILDLIFE
FEDERATION, SIERRA CLUE AND FRIENDS OF THE EARTH, WHO QUISTLY OR IN
THIS GASE OPENLY ARE TRYING TO TAKE MWAY THE CONSTITUTIONAL RIGHTS

OF PRIVATE LANDOWNING CITIZENS.

THE FISH, WILDLIFE AND PARKS DEPARTMENT SHOULD TRY HARDER TO HAVE
BETTER RELATIONS WITH LANDOWNERS INSTEAD OF .JOINING WITH RADICAL
GROUPS IN ACQUIRENSGLAND,,IN MY OPISNON BY DEVIOUS MEANS..

IF WE DON®T AMEND THE DEFINITION OF NAVIGABLE STREAM, I BELIEVE

WE WILL SEE SOME OF THE WORST RELATIONS BETWEEN PRIVATE LAND OWNERS AN
AND OUR CITY FRIENDS THIS STATE HAS SEEN.

THERE WILL PROBABLY BE THE ARGUMENT THAT IT WILL CLOSE ALL THE

STREAMS TO BPBETSMEN. I DON'T THINK THAT WILL BE THE CASE. IT WILL
SERVE TO HELP THE LANDOWNER IN PROTECTING THE PRIVATE LAND ADJACENT
T0 THE STREAMS AND PROTECT THE STREAMSED IN NOST CASSS WHERE THE ONNER
HAS PAID TAXES SINCE THE LAND WAS RECORDED.




N page 2

1

A
6.. THIS BILL MY BOUND HARSH AT FIRST BUT IN THE LONG RUN WILL HELP

ESTABLISH BETTER RURAL URBAN RELATIONS.

THARK YOU,

WINDSOR WILSON

MCLEOD, MONTANA
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MONTANA WILDLIFE FEDERATION
Testimony on SB 348 ’Z
February 16, 1983

Mr. Chairman, members of the Senate Judiciary Committee: My name is Ken
Knudson, here today representing the Montana Wildlife Federation.

1 Successful legislation addresses valid concerns in a way that brings opposing
interests closer together. Legislation is usually unsuccessful, and certainly not
in the best interest of the people, if it elevates the potential for conflict
between interests.

Any attempt to nulljfy the legal right to navigate on nearly all of Montana's
rivers will be unsuccessful, if only because it would clearly invite conflicts
and controversy. Successful 1eg1s]at1on on the other hand, would seek accord
by suggesting valid solutions to concerns 1nv01v1ng property rights, access and
river management.

SB 348 clearly represents an unsuccessful approach. Not only would it
invite confoct, but it would also be extremely restrictive and regressive to the
interests of a significant portion of Montana's population. To restrict the
definition of navigable streams, as is being suggested in this proposed legislation,
would jeopardize the rights of Montanans from every cross section of age,
employment and political affiliation. »

An opposite approach to SB 348 would be to establish a fund, provided by a
user fee on floaters, whereby access sites could be leased, fences compatible
with floating could be constructed, river maps which clearly show ownership and
hazards could be published, and 1itter clean-up campaigns could be conducted.

‘““”““~"~Mr Chairman, the Montana Wildlife Federation has been advocating such an
approach for some time.

For your information, I have attached to my testimony copies of editorials from

some of Montana's largest daily newspapers that reinforce the Montana Wildlife
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Federation's position on the stream navigation issue. I won't read the editorials
in their entirety, but I would like to briefly read some excerpts:

The BILLINGS GAZETTE, January 20, 1983: "The Montana Wildlife Federation's
proposal to levy a floater's fee...is a good one...answering the needs of both
groups affected by it and funded by the people who benefit from it."

« The GREAT FALLS TRIBUNE, January 10, 1983: "There are two ways for the
Legislature to approach the question of recreational floating on Montana rivers
and streams.

"One is the confrontational technique. It involves pitting farmers and
ranchers against recreationists, and painting the entire issue as a confiscation of
private property and an ;ttempt to interfere with normal agricultural operations.

"That approgch builds fenc?s and creates djssension. It won't be an effective
vehicle for solving disputes. & S |

"The other is the cooperative technique, typified by the Montana Wild]ife
Federation's approach. This group has admitted to landowners' valid concerns about
having peopfe float through their property, and then it has offered some solutions."

The BOZEMAN CHRONICLE, January 5, 1983 (Referring to the floater's fee
concept): "This is the type of creative and useful solution the Legislature
should approve soon before the situation gets out of hand. Other legislation
challenging floater's rights to use the rivers would only fuel the fire."

During the past couple of months, I have had the opportunity to discuss the
question of navigability and stream access with numerous organizations and
individuals. Certainly, sdme of the most enlightening comments have come from
people who have been landowners and/or recreationists for over 30 years. They
spoke of earlier days, when cooperation and mutual respect for each other's interests

and concerns were more common place; and I personally remember that spirit of

respect from early days spent on my grandfather's farm in western Montana.
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Now there are many reasons for thevdeterioration over the past several years
of landowner/recreationist relationships - a deteriorating economy, more people,
loss of more open spaces and, most unfortunately, pq]arization af points of view
through Toss of communication and understanding about honest differences of
opinion concerning resource issues. Fortunately, this latter problem, unlike
the first three that I mentioned, is more controllable and reversible.

Probably one of the most difficult things for any of us to do though, is to
sit down and try to work with someone who we think disagrees with our point of
view. However, once we all realize that we mutually have more to gain than to
lose, we can make progress.

One thing is certain, economic influences and more people will continually
and increasingly apply more pressure to the_private and public resources of our
state, but we're lucky in Montana, because of dur sparse population, rural
lifestyles and past spirit of cooperation, to still have time to begin working
together on such critical issues as public access and property rights. To wait
any longer, or even worse, to pass legislation that will divide people further,
would only decrease the chances for finding mutual accord. For precisely those
reasons, the Montana Wildlife Federation requests that this committee recommend
a "do not pass" for SB 348, and instead consider the kind of legislation that
the Montana Wildlife Federation has been suggesting.

We at the Montana Wildlife Federation realize that landowners do have some
valid concerns about trespass and private property rights. We only hope that
this legislature will pass a bill that will help open up communications rather

than break them down further.
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velves pitting farmers and ranchers against

recreationists, and painting the entire issue
#s a confiscation of private property and an
zitempt to interfere with normal agricul-
tural operations.

Trat approach builds fences and creates
dissension. It won't be an effective vehicle
for solving disputes.

The other is the cooperative technique, typi-
ficd by the Montana Wildlife Federation’s
approach. This group has admitted to land-
owners’ valid concerns about having peopie
float through their property, and then it has
oficred some solutions.

Most important, the federation has pro-
posed a floaters’ fee. Money from a $2 cr §3
yearly fee (higher for commercial opera-

“tions), and perhaps from other revenue

sources such as taxes on equipment, would
be used to ease landowners' concerns.

. For instance, according to the Wildlife Fed-
. eration, use of the money could help pay for

seasonal “‘river riders;" for assuring there
are public access points to streams; for
posting signs, publishing maps, cleaning up

Floaters’ fee proposal
strikes a compromise

The Montana Wildlife Feder-
ation’s proposal to levy a float-
ers’ fee of $2 to $3 for each boat,
raft or canoe plying the state’s
navigable rivers isa good one.

Particularly so in light of two
recent District Court decisions
ruling the Beaverhead and Dear-
born rivers open to floaters from
high- water mark to  high-water
mark

The decision delighted sports-
men but piqued the ire of farm-
ers “and ranchers around the
state.

The floaters fee is a good
compromise between the two in-

terests.

Sportsmen give a little and
get a little.

Floating down one of the
state’s larger rivers to stalk the
wily trout or just to relax, is one

of the state’s few, relatively un-

aiedeand undevel-
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There are two ways for the Legisizture to  litier, and &ssisting I2ndowners to build any
approach the au%non of recreaticnal float- needed fences.
ing on Montana rivers and streams.
S . . The danger, of course, is setting up tco
Ore is the confrontational technigque. It in-  much stream rezulation. But s more peo-

ple become interested in f{loating, some
form of management is necded to protect
the land, the landowner and the recreation-
ist.

Montana is not without examples of cooper-
ation over river access questions. Interests
of landowners and recreationists have been
pretected on koth the Smith and Blackfoot
rivers in recent years.

Neither is the state without examples of
recreation-oriented, user fees. Witness the
fees snowmobilers must pay. Sportsmen
pay excise taxes on hunting and f{ishing
cquipment to help support wildlife manage-
ment activities.

The recent court rulings to open stretches
of the Dearborn and Beaverhead rivers to
floaters guarantce that accompanying ques-
tions — particularly on high water levels
and property taxation — will face legisla-
tors.

Their best bet is to take a cue from the
Wildlife Federation: to look at user fees and
the possibility for river recreation agree-
ments; and throughout the process, to
stress cooperation. '

would change that, bul not too
much.

The fee is certainly minimal,
and the money raised would pro-
mote the sport by the acquisition
of access, camping and stopping
sites.

These sites would be appro-
priately marked on maps pub-
lished under provisions of the
proposal.

The farmers and ranchers
would be given assistance in con-
structing fences and other struc-
tures compatible with {loating.

Additionally, the measure
promisecs to explore the question
of property tax assessment be-
tween high water marks and calls

that floaters do not trespass on
or litter private lands, or destroy
property on those lands.

_It's a good proposal, answer-
ing the necéus of LoIN BT giou ”f‘*&"—“f‘m-

fected by it and funded by the
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Louise Bruce
TESTIMONY IN OPPOSITION TO SB 348, February 16, 1983.

Mr. Chairman and members of the committee,
I am here today on behalf of the Montana Audubon Council.

Audubon has a statewide constituency of 2400 people - people who
appreciate the opportunities Montana streams provide for not only their
recreational pursuits, but also for their inherent historical, ecological,
and cultural attributes.

Audubon feels that the limit proposed by SB 348 upon the navigible
waters of this state greatly inhibits the enjoyment of an important,
and valuble resource.

Due to thetremendous diversity of streams present in Montana, river
recreation is a rapidly growing leisure time activity. Within the
boundaries of the state, opportunities exist in a wide variety of
settings: from challenging whitewater to calm, slow-moving currents.
Because of the variety of experiences available to the recreationist,
river recreation can hardly be classified as a passing fade.

As Montana grows, the number of river recreationists will grow.
This expansion will undoubtedly lead to an inevitable increase in
recreationist - landowner conflicts. Audubon feels that SB 348 proposes
no solution for this source of friction, and fails to acknowledge
river recreation as a significant activity worthy of a place on
Montana waters.

woud
In addition to the detrimental effects SB 348 'have upon recreational
pursuits, Audubon believes that it is important to recognize another
positive attributeof Montana streams that this bill would adversly
affect - the accessibility of a significant part of Montana's
cultural and natural history. Streams in Montana played a major role
in the first exploration of this state and were often the only lifeline
of early peoples. SB 348 would result in the loss of accessibility

to valuble and important areas which are most easily accessible by
watercraft.

The need, then for navigibility on Montana streams indeed exists, and
the demand will only rise - not fall - a situation that can not be
remedied by legislation which merely places a severe limit on the
number of navigible streams; this can only serve to heighten
problems.

- Audubon opposes SB 348.
Thank you.

TJourde Bpuct

Montana Audubon Council
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Gentlemen:

If these bills pass, the results will do drastic injury to the present and
future economic base of this state. As well, the protection of Montana's
streams will be questioned, expecially if the Ecological Services Division,

MDFWP, is eliminated or weakened through restructuring.

Our Montana economy must be kept from being debilitated by legislation which
restricts monies spent by resident and non-resident recreationié&é. Guide
services, dude ranches, tackle and sporting shops, eating establishments,
grocery and retail outléts of all kinds, hotels and motels, travel agencies,
and so many more periphery tourist-related businesses dependent upon
recreationists will be severely damaged by these thoughtless and careless bills
which by their very nature eliminate availability of water resources used by

sportsmen.

I question whether the sponsors and co-sponsors alike have considered the
businessman and his need for the recreationist's dollar. Constituents
of these seme sponsors should critically analyze the methods these men have

taken to solve a problem. Potentially, they are causing more grief than cure.

vabwfi

Governor Schwindeh/étated-"economic development is high priority‘Lf (his)
administration. He has stated "Montana state government is committed to
the conscientious expansion of our economic base. If Montanans are to have
jobs, we must design and foster a healthy economic climate for business

while preserving our unique values for future generations."
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These bills do not contribute to our economic base or help Montanans have

jobs.

Regarding protection for Montana streams and rivers, if it were not for
sportsmen who use the rivers and streams - so many violations and so much
wanton destruction of the state's waterways would go unnoticed. Many of
the same sportsmen who would be eliminated by these bills from the state's
waterways are the ones who guard the resource as respectfully as the land-

owners whose lands border streams and rivers.

There must be a compromise struck which protects the land owner, yet allows
use of our natural resources. These bills are not compromises. I urge

these bills not be passed into law.

e e g T
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February 15, 1983

Senator Paul Boylan
Representative Bob Ellerd
Representative Norm Wallin
Capitol Station

Helena, MT 59620

Gentlemen:

Speaking candidly, we believe your co-sponsorship of Senate Bills 347 and 348
shows poor judgment and little concern for the majority of the constituents
you represent. In our view, with your concern for protecting landowners'
rights you have not considered the economic affects these bills will have on
local businesses dependent upon recreational uses of streams and rivers. As
well, your bills are selfish schemes to address problems of a comparatively
small group of landowners which ignore needs of the general public who have
the right as Montana citizens to use our common resources.

There is no doubt that the problems of landowners rights must be addressed.

We do not believe a man's land and rights of ownership he has worked hard to
protect should be taken away. However, we also do not believe natural resources
such as major streams and rivers should be locked up and kept from the public.

Included here should be the consideration by you of the economic needs of our
state and its entire citizenry. Closing rivers, which represents loss of
recreationalists' dollars, translates to lost jobs.  Constituents are not very
forgiving when they lose their jobs and, in this case, especially if they are
fishermen.

Our firm is in daily contact with sportsmen's groups and private landowners.
Both are concerned with protection of water ownership rights and safeguarding
the fishery habitat. These bills do not bring these two groups together in
compromise. Instead, these bills and your participation only widens the gap
of cooperation and understanding.

We recommend as a business interest, constituents, and sportsmen, that you work
for compromise and not support these bills.

Sincerely,

. //\, .

P

_John K\ ~-GOrw1n

General Administrator

JRC /mkm

127 West Mam « Bozeman, Montana 59715 « (406) 587-9004
» 10609 Northeast Ninth s Bellevue, Washington 98004 . (206) 454-6530__




JOHN R. CORWIN
General Administrator

Timberline
Reclumations, Inc,

ic

Fisherv Consultants & Aauatic Se

127 West Main s Bozeman, Mt. 59715 » (406) 587-9004
10609 N.E. Ninth e Bellevue, Wa. 98004 « (206) 454-6530
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MY NAME IS DAVID MASON 1324 V. PLATINUM BUTTE, MT. -
I AM SPEAKING AGAINST <ENATE BILLS 347 AND 348,
AGAIN WE HAVE COME TO SEE IF ELECTED OFFICIALS WILL ACCEPT THE
CHALLENGE OF NOT TAKING AWAY THE RIGHTS OF THE PEOPLE IN OUR STATE.

I HOPE THAT THIS COMMITTEE CAN SEE THE DISASTOROUS EFFECT THIS WILIL

HAVE ON ALL PERSONS IN THE STATE OF MONTANA. !

MANY SOCIAL AND ECONOMIC PROBLEMS WILL BE CREATED BY THESE TWO
BILLS. MANY OF OUR COMMUNITIES ARE ALREADY IN THE MIDDLE OF VERY
DIFFICULT TIMES AND I SINCERELY HOPE THIS COMMITTEE WILL TAKE A
POSITIVE STAND TO "KILL'" BILLS 347 AND 348.

IF THESE BILLS ARE PASSED YOU WOULD BE GIVING A SELECT FEW THE

CONTROL OF THE RIVER SYSTEMS IN MONTANA. WE HAVE ALREADY SEEN

RESTRICTIONS ONuUONE RIVER THAT HAS GIVEN A FEW BUSINESS INTERESTS SIMILAR~
CONTROL OF THE UPPER MADISON RIVER THROUGH A MORITORIUM _-- NOT EVEN

A LAW. THIS HAS ALLOWED THESE SELECT FEW TO SELL BUSINESSES WITH LICFNSEQ
AT ENORMOUS PROFITS WHICH WAS NOT THE INTENT OF THE MORITORIUM, i
WHAT BILLS 347 AND 348 COULD DO IS TURN OUR RIVERS SYSTEM INTO PRIVATE !
CLUBS FOR THE ELITE AND OUT OF STATERS. THE IDEA OF PRIVATE CLUBS IS -
VERY EXTREME TO SOME, BUT LET US LOOK THEN AT THE REDUCED MONIES IN

;
OUR COMMUNITIES BECAUSE OF LESS TOURISM, LESS TACKLE SHOP SALES, LESS STAT

LICENSES SALES AND LESS BUSINESS FOR MOTELS, RESTAURANTS, GAS STATIONS,
STORES AND OUTFITTERS DUE TO A SELECT FEW ABLE TO FLOAT QUR PUBLIC
WATERS. i

TO ME THE COMMERCE IS MUCH LESS IMPORTANT THEN THE SOCIAL EFFECT BIL?
347 AND 348 WILL HAVE ON THE PEOPLE WHO LIVE IN MONTANA.

-
IF FAMILIES WHO ENJOY FLOATING ARE DENIED THIS RIGHT WE WILL ONCE AGg

HAVE SEEN GOVERNMENT GIVE TO A FEW AND LEGISLATE AGAINST THE MANY. ‘g
%;%

ITS AMAZING TO ME HOW MANY LAWS TAKING AVAV FAMILY ACTIVIPIPQ HAVE BEEN &

lNTRODDCLD fHIS YEAR BY LhGISLATORS WHO ARE FAMILY ORIENTLD HERE WF AR

| e W
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N )
IN THE STATE WITH THE MOST NOTORIOUS RIVERS IN THE WESTERN UNITED AV
STATES FOR FLOATING AND WE ARE WILLING TO CONSIDER BILLS THAT WOULD
TAKE AWAY RIGHTS WHICH ALREADY EXIST FOR ALL THE CITIZENS OF MONTANA
AND GIVE THEM TO A SELECT FEW.
THE RIVER RESOURCES OF MONTANA HAVE ALWAYS BEEN ONE OF OUR
GREATEST ASSETS. DON'T LET THESE RIVERS BE EXPLOITED BY A FEW
WHO IN THE END WILL HAVE THE SAME ATTITUDE AS ARCO AND ANACONDA COMPANY

TOWARDS OUR GREAT STATE AND HER PEOPLE.

THANK YOU FOR YOUR TIME AND CONSIDERATION IN THIS MATTER.

e e e W e

U U Y U
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9, February 16, 1983
Cormmittee Members
Judiciary Committee
ontana State Senate
Helena, lontana 59620

Dear Committee Members:

4s a native liontanan, born and raised on a ranch in northwestern Yontana, I
respectfully ask that the Committee Merbers oppose Senate Bill No. 347, an

Act Providing that Prescriptive Easement Cannot Be Acquired By Recreational
Use, and Senate Bill No. 348, An Act To Amend The Definition Of "Navigable

Stream,”

I have floated znd fished Yontasna Rivers since I was twelve years old, a
period of more than fifty years, and I would very much like my children
and grand-children to have the same opportunity to enjoy these rivers that
I have had.

Contrary to published newspaper reports that the passage of these Senate
bills would not affect the floating by reasonable recreationists, the fact
is that they would very effectively put Montana's rivers off limits to the
average sports person. Or, at best, it would permit access to the rivers
at the whim of an adjacent land-owner, or possibly for a fee that might be
prohibitive,

It would effectively put commercial rafting outfitters and guides out of
business, adding to Hontana's =2lready high unemployment.

It would cause a heavy loss to the State, and to the business community
in the area of lost tourism.

I have no wish to trespass on any persons land, and I do not leave any
litter behind., My only wish is to have the right to enjoy using the rivers,
and the sand and gravel bars up to the edge of vegetation at the normal high
water mark, which I consider to be the property of the State.

I am in favor of cooperation between land owners and recreationists, rather
then confrontaticon, and would support any reasonable legislaticn to further
such cooperation. I cannot support such an ill-advised pair of Bills such

as Senate Bills No. 347 and No. 348.

Respectfully,

s i ) T : .
/é?lf/ﬁ? /¢(i£%1¢?7é24é’/£é/
Walter H. Carpenter

320 LOth Street South
Great Palls, Montana 59405

v e




(This sheet to be used by those testifying on a bill.)
. - \9?‘/5

ADDRESS : LD QM’7 ﬁé//%/«ﬂ @[KJﬁ/ALL/ %/f
PHONE : <SSO 7=

REPRESENTING WHOM? N

7 ,h ;
APPEARING ON WHICH PROPOSAL: :§i£f7 izléi ff;f;:§<§ﬁg?

o

DO YOU:  SUPPORT? AMEND? oppose? L7

—_ .
commants: S AL S ol S A o

\gfiiﬂe//éf?//_4/ A g F G A K

L aowed A Ly Ly i
T gt s . JK 2O A C
7/ ,/CZ/Zﬁ%(Ckééi4,// A7 i

i) ot v s el
Lo B LS gl o LD AT AL
S (T 2A,

/’//i/;7’ /S j%f//;v4? v FEESE A

P4 v,//z//!u/ o7 S 2

////7. -
A[ Z47//94(éfiféyn/”

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMiTTEE SECRETARY

Cosw 15 Loc ¢ s FKool'S
conigr 5 S KT TVE Rysk
L 0SS g@ ST A /47/ /0/@@/

e /V//’:mxg ‘ /(//‘7%/ o t\)@ LJ/[j Tl L fz'_

Sy > 3 ) 40 g <o 7E 77



\\

(This sheet to be used by those testifying on a bill.)

" ?/[(;,(V'qﬁ
NAME: @HQ)’ K‘zoruzzgzé ’ S DATE: /4 fxs /753
- 0 t
ADDRESS: S0 O 2N /}) T\ 2<c0ls

PHONE: 545-.5727

REPRESENTING WHOM? SN

APPEARING ON WHICH PROPOSAL: P 39§ ~34) .

DO YOU:  SUPPORT? AMEND? OPPOSE? v
T o B ~

COMMENTS : s B asies Bl w N\on mnn g

el PROPOSS) RESAT normwd FEE  FIsigh 030 pTGw).

—-7\0'5-‘ W\C/WWNIQ’NS CA N AECED "(\&\S VOR. TTWE. D\’i(Ll(—ﬂUS

o Nriars T By TAELL G TTROVT TTREAN . ) Besk

_b_(uj ALE P XTREAS J avra j‘m (» 0 ~ L AN CUJ (Ligds

AlpiusT (D VELS, e 3y TEESE. RS 2oy NEU Elp.
/

LEAsOn 045(27 AU TMIC SCCUTIOVS - T The R0 QS O ACCELS

A’lp (‘—kj,,lﬂf\sxi Py Y (Nee ?LSSC\A,“L\/ CVENS 1 & WHAUGARCE

O 00T, S ACCESS PSS PshUé«DZ,LB@ 1S AT A0

t)os‘@u_ B\/ e pecsan QLT NECASIgASD L(L{_ﬁl Puﬂu(‘

/g
ACCESS Pmm\D Licae  EFLOAT VG /rtsawub /}WJSS )QAN\QS

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY.




3

v
s

SKYLINE SPORTSMEN’S ASSOCIATION, INC.

P. 0. BOX 173 BUTTE, MONTANA 59701
February 15, 1983
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¢
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Members of the Judiciary Committee
Capitol Building
Helena, Montana 59601

Dear Sirs:

The members of the Skyline Sportsmen of Butte would like to go on
record as being totally opposed to Senate Bills #347 and #348 which are
being introduced by Senmator Jack Galt.

The status quo of enjoying Montana streams for fishing, hunting,
trapping and other forms of outdoor recreation must be maintained. Why
should litteraly thousands of people, both in and out-of-state, be pun-
ished for two short-sighted landowner's greed for monetary gains or per-
sonal vengeance?

Montana waters have always been a public resource and should be main-
tained as such. To do otherwise, would render the state's third largest
industry a terrible financial blow. TFor example; in the small town of
Ennis, Montana, the income from the Madison river and the spin-off returns
for that area and the rest of the state totals over $16,000,000. Why deny
this entire community a chance to make a living because of the greed of a
few people?

A reverse philosophy would be for all sportsmen to declare our public
lands off limits to stock grazing and emphasize wildlife and recreational
uses as the primary use. The taxpayers have allowed the rape of our pub-
lic lands to go on for too long. If we are denied reasonable use of Mon-
tana waters; then, in turn, we should fight unreasonable use of our public
lands.

Your comsideration to kill both bills would be greatly appreciated.
Respectfully,

TonX¢Séhoonen, President
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-
Judiciary Committee
Re: S.B. 325 g
Rcom 325 %
.Positicn —Cpposed

e

Mr. Chairman And Committe Members

My name is LeRoy Corbin, 1208 W, Silver, Butte,Mt., and I am Testifying against
S.B. 348, My family and I have been river floating for the g%st fout years and are :
strengly opposed to the clcsing of the rivers that can be receationdly floated as
recently defined by the courts, The water belongs tc the people of this state and
should te there for their use, nct just the use of the fapmer or rancher for b
irripaticn of stock watering. pr

as such ty ald citizens, I have always treated this land with respect but I am

Most ¢f the land next to the rivers is prdvate rrcperty and should be treated . %
also awere that there are recple that do not. Why punish the concerned floaters

for tre wrongs cf a few? Tut 2 eLilf penalty cn those phat violate the rights
of the rrorerty cwner but dc not punish the Iloaters arpre_ciate the rivers

and resvect the rightz of twe oprivate land ocwner.,

Thank, y
Roy Cofbin
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Kevin “agner, Missoula

I am a fishermen and weekend floater of “estera loatana
rivers. I am sure that there is no other state that offers
our diverse smorgasbord of scenery, wildlife and clear
- water and I intend to continue my delight in its pleasures,

. y Ov hevlgufl Stvewns
Recent court decisions have affirmed that floating 1is #Qekuhy Je#
indeed 'my richt and not solely o granted priviledge. Yet

the rancher as taxpayer, property owner and steward of the

land through which I pass also has rights which need and

deserve protection.

Senate Bills 347 and 348 although intended to do this

will result only in driving a wedge between recreationists
end landowners iromoting bitter rélations and possible
violent conflicts. Any legislation that seeks to exclude
such a traditiosnal group of users as floaters is
un?emocratic and extremely divisive ,  An . alternstive bill
which takes the onus of liability off the property owner,

protects his rights and preserVes those of the recreationist

will best serve us all,




TESTIMONY ON SENATE BILL 347, Wednesday, February 16, 1983

PRESENTED BY ED KLEIN, 712 - 27th. St. N., Great Falls, MT 59401, phone 454-1792

TO THE MONTANA SENATE FISH AND GAME COMMITIEE

My name is Ed Klein, an engineer employed in Great Falls. I am here
today to strongly oppose Semate Bill 347.

If there is no public access across private property to public lands,
private land owners have effectively kept the public from using public lands.

I feel there should be some type of access for the public to all public
lands, compatible with the right of private land owners not to have their

property damaged.

R

ED2HTD 25 U2 EN

T 1 urge you to vote against this bill.



TESTIMONY ON SENATE BILL 343, Wednesday, February 16, 1983
PRESENTED BY ED KLEIN, 712 - 27th. St. N., Great Falls, MT 59401, phone 454-1792
TO THE MONTANA SENATE FISH AND GAME COMMITTEE

Senator Ed Smith, Chairman

My name is Ed Klein, an engineer employed in Great Falls. One of the
great joys of my life is floating the waters of Montana. I am here today to
strongly oppose Senate Bill 348.

People in the state of Montana have a right to use our water. Farmers have
a right to use the water for agriculture. Montana Power has the right to use
the water to generate electricity. Cities have the right to use the water for
people to drink. Industry has the right to use the water for processing.
Fishermen should have the right to fish. Boaters and floaters should have the
right to float.

My personal belief is that we have a right to use the waters of Montana,
but we also have an obligation to respect the property owners' land, and that
boaters, floaters and fishermen should not trespass and damage property. A very
small percentage do cause damage; the rest of us should not suffer for their
misdeeds.

VV In addition, tourism is one of the major economic factors in our state.
I am convinced that many people will see a law forbidding use of so-called
"private" rivers as a deterrent to tourism.

e e L NTEE. vOU_ED vote against-this-bill .

ijum?z ) & 7?22?)/
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Benjamin C. Goodwin
3211 - 5th Ave. South,
Great Falls, MT 59405

February 15, 1983

Senate Judiciary Committee
State of Montana

Re: S. B. 347,348. Opposition
thereto.

As a river floating enthusiest I oppose Senate
Bills 347 and 348 on the following grounds:

1. The water in a stream is public property. This

water originates outside the boundaries of landowners'

property and passes on therefrom, The landowners®
rights to this water are limited.

2. Navigability should be defined by ability to
navigate, not by some artificial standard imposed
by law.

3. Recreation is a legitimate and beneficial use of
stream water.....beneficial to the landowners them-
selves in that it attracts money to the state without
increasing the permanent population.

4, Agricultural and recreational uses are not
mutually exclusive. They can, with due consideration,
be carried on without detriment or annoyance to
either type of user.

%,
\;:




SB 348

The courts in Montana in two separate cases within the last year
have held that:

1. Two relatively small streams in Montana are
"navigable"

2. That the term includes recreation vessels of all
kinds

3. That the State of Montana owns the streambed to the
low-water mark

4. That access must be permitted to the high-water mark

Following are some of the problems these decisions create for the
landowner with a stream through his property that could at some
time of the year support the floating of an innertube or larger
recreational vessel.

1. Access must be unrestricted. This would in effect disallow
adjoining landowners to fence across a stream and may have the
effect of forcing them to fence the stream in order to control
livestock. ‘ '

2. Access must be granted to the high-water mark. So for
streams with heavy spring runoff the landowner could not stop
travel by any means so long as they remained below the high-water
mark. This would be including wheeled vehicles as well as water
or foot travel,

3. The state would own the land to the low-water mark including
the minerals. This creates a number of problems. For example:

a) Land leased for mineral development would have to exclude
for the state that portion.

b} Right-of-way for roads, utilities, pipelines, etc., do
not include one granted from the state and therefore
would all be in violation of trespass.

c) The landowner would not be reimbursed for taxes paid on
the streambed and the streambed would have to be surveyed
in order to ascertain those taxes.

4, No consideraticn is given for change of stream course.
As a conseguence, the state has an ever changing title to land
and minerals.

5. The landowner will receive no compensation. Mo compensation
will be given for property taken nor for the costs associated
with the loss of the property.
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February 11, 1982

Dear

I am deeply concerned about two forthcoming sernate bills: namely, SB 247
and 742, Both of these bills should te defeated. First I would like to introducs
myself, I was torn on a cattle ranch in southern Idaho €% years ag~ last June,
In the spring of 1977 I retired as fulil professor with Emeritus status
fv'om MSU at Pozeman after a successful iteaching carcer of 35 years, I know and

rasyreet the rights of farrers and ranchiers whoce heritage 1 share. FHowever,

tre issues in these bills would deprive many citizens of private and cormercial
use of most of Mentana's rivers. Unless individusl permission was soucht out
from the rancher whose land surrounds the river, fishing and floating hr¢ rileges
would bte denied. Precently I can go fr-ely and fish thece rivers. B

Article 1X, sec.3, sub-cec, 3 of the Constitution of Montana states: "All
the surface, underground, flcod and atmosphore a+er within the boundaries of
the state ars the proverty of tre state for the use of its yeorle and are sub-
ject to approvriation for teneficial uscs as rprovided by law,”

Ranchers den't exciusively own the water that flows thrcugh rivers of
Montana., Trey zimply are entitled tc uze it as are the rest of us, Neither
should they be in ccntrol of j;ersons privileged to fish or flcat them,

Recently argurents were made bty a rancher, Mike Curran, over on tre Desrborn
that he had to pay texes on the river and river bted so, therefore, he shtould
trol wro travels over it. 7T cculd use the same arguments on my city property.

I am required by law to build, maintain and sheovel the snow off my sidewalks yet
I o not control who walks cver them. Also I am tzx=2d on cne ralf of tre alley
which is a roadway over which reorle are priviieged to drive, Unfortuuaisly, 7
cceasicnally kave to pick up the bzer czns and refuze left by a few thousht s

3

tle

reopie. Do you think I would be justified in seeking legi i o ith ol

alley traffic to all the gcod neighbtors who use it or mak a
driver ask my permission to pass through? Of course not.

irg D on the Madison and Galla-

va 1ored the reputaticn of har-

'

In the orinicn of myself
r and tre Curran rznch on th
sing decent, respectzble sportsmen, tbhreatening them with their rifles swing-
g and their usual eritarhe., SB 247 and 348 play into the hands of threse

ard oth ers, the
e De
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ple so they can dictate cur ;rivileces, ecrecially for mzn like myselt who
imply want a few hours of good fisliing without cerging, harassroint cor raving

to ¢rive miles with hat in rand to seex permlosvon to fish from some land baron
or corrorate ranch like the two I have mentiored,

w73

Floating and guiding comrercially, in Ncntana, Yizve been rracticed on
cur rivers well over 20 years nrd tave belred devel tre veerveaticnal indus-
try ard tr

couvrt ca:
not be

Tespectfuily vours,
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205 Graf
Bozeman, MT 59715
February 15, 1983

Senator Jean Turnage
Montana State Capitol
Helena, Montana 59601

Dear Senator Turnage,

I would like to register my opposition to SB 347 and SB 348. We have in
Montana the finest free flowing rivers and streams within the Gontinental United
States. People come the world over to enjoy and use these precious resources.

I recognize that these bills represent a battle between adjoining land owners'
rights and the public's rights, and they are a direct backlash to the recent
court decision on the Beaverhead and Dearborn Rivers trying to protect the pro-
perty rights of the adjacent land owner.

At some point of volume a stream transgresses from an item subject to
personal property rights into the public domain. To define that point in 1889
terms is a complete disservice to the public in today's world.

If commercial use is to be the test it should be commercial use prior
to 1980 or 1970, not 1889. The old "log" definition does not even recognize
that almost every stream in Montana was used commercially in the 1830's for
Beaver trapping,

You in the legislature are faced with many difficult decisions, I know.
However, the decision you make on this issue may well be one of the most impor-
tant you make, and I hope that you will fairly weigh the rights of the public
in your deliberations. Senate bill 347 and SB 348 are a complete abrogation
of the public rights in favor of the adjoining land owners.

Certainly, if the definition ultimately accepted determines that lands now
taxed as private property are public domain they must be removed from the tax
rolls. I do not advocate classifying additional streams as public domain, but
I certainly think the ones currently being used commercially and privately for
floating should remain available for these uses.

Thank you for your consideration.

Frank J. Lyo
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Fesruary 15, 1983

MONTANA LEGISLATIVE COMMITTEE
On SENATE BiLLs 347 anp 348
State CaPiToOL

HeELEnA, MT

DEaArR Sirs:

| WOULD LIKE TO TAKE THIS OPPORTUNITY TO VOICE MY WHOLEHEARTED
OPPOSITION TO SENATE BirLLs 347 ano 348,

THESE BILLS WOULD BRING AN END TO THE FANTASTIC FAMILY SPORT
OF FLATING MONTANA'S BEAUTIFUL AND SCENIC RIVERS.

| HOLD FEW THINGS DEARER THAN THE PRIVILEGE OF SHARING THESE
MAGNIZICIENT WATERWAYS WITH MY WIFE AND TWO CHILCREN, MY CHILDREN
HAVE GROWN=UP TO THE THRILL OF FLOATING, FISHING AND SAVORING THE
ENVIRONMENT OF THE Bi1c HoLe, BEAVERHEAD, MADISON, JEFFERSON, MISSOURL,
BiTTERROOT, FLATHEAD AND THE GALLATIN RIVERS, | KNOW OF NOTHING ELSE
THAT TEACHES THE APPRECIATION OF THE NATURAL BEAUTY OF OUR STATE AS
FLOATING HER RIVERS,

THE PROPOSAL OF SENATE BieLs 347 anD 348 oF DEFINING "NAVIGABLE"
ONLY THOSE STEAMS THAT BOAT TRAFFIC IN 1B89 1S SO PREPOSTEROUS
AND ONE-=SIDED IT 1S EASY TO SEE ITS TRUE INTENT:
"To GIVE CONTROL OF MONTANA'S WATERWAYS TO A VERY
SMALL SPECIAL INTEREST GROUP AT THE TOTAL DISREGARD
FOR THE MoNTANA PuBLIC SPORTSMAN,Y

WELL GENTLEMEN, BEING ONE OF THOSE MoNTANA PusiLic SporTsman, |
CANNOT LET THIS TREMENDOUS INJUSTICE HAPPEN, FOR THE BENEFIT OF MY
GRANDCHILDREN AND GREAT=GRANDCHILDREN, THESE BILLS MUST Be peFeATED.
SURELY, |F THERE ARE CONFLICTS BETWEEN LANDOWNER AND SOATER, THERE
MUST BE SOLUTIONS TO THESE CONFLICTS THAT ARE FAIRER, MORE MODERATE
AND CERTAINLY MORE SENSIBLE THAT SENATE BiLLs 347 anp 348,

3071 Hecua
Byrve, MT

RK/ gk
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’4-—The Montana Standard, Butte, | onday, February 14, 1983

| Opinion and comment

Mothball the bes’r |
if these bI“S pqss”

Rlver floaters “who enjoy drlftmg :
down the Madison and Big Hole rivers ST
‘might as well mothball their boats ifa |- -
couple of bills m the state Senate
become law. T

' The same goes for people who float
the Smith, upper Yellowstone,
‘Bitterroot, - Blackfoot and upper
Blghorn Rlvers

That’s the opinion of’ opponents of
Senate Bills 347 and 348. The bills would
define as ‘‘navigable’” ‘only those .
streams that had- boat traffic when

- Montana became a state in 1889, and
prohibit people from gaining
recreational use of private property on {-::
grounds the property had been used for
recreational purposes for five
consecutive years. The bills were
introduced by Jack Galt, a Republican
who ranches near Martinsdale. * . '

Only the Missouri River below Fort { . ..
Benton, the lower Yellowstone and }-
(maybe) the lower Bighorn would |
remain open to floaters under the blllS
the critics say. :

~. "~ Of course, ranchers along the other

" rivers could give permission to float \'
through their property, but if just a few ¥
said ‘‘no,” it could effectxvely put the
‘whole river off limits.

A hearing on the bill is set for 10 a.m.
- Wednesday in Room 325 of the State
Capitol Bunldmg

If 1f you like nver floating, it wouldn t

i vTr T T VIR 1AV 11 S

et - Either that, or ask your legislators to

el seek a more moderate answer to |
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Medicine River Canoce Club
Great Falls, MT
February 13, 1983

Senate Judiciary Commlttee
Senate
Helena, MT

Gentlemen:

The members of the Medicine River Canoe Club
staunchly oppose Senate Bills 347 and 348,

One of the greatest things that NMontana has to
offer its current and prospective residents is
enjoyment of the outdoors. 1If these bills become
law, we can foresee that our rivers will either
be closed to fishing and floating or operated on
a fee basis by the controlling landowners. Pass-
age of these bills could do more to discourage
tourism and the attraction of clean businesses
and industries than any other measure we can
imagine.

Historically, rivers have been and should con-
tinue to be a public heritage. Defeat of these
bills will help to ensure thlS herltage for Future
generations. , :

Respectfully yours,
Mledicine River Canoe Club

7 )
?"\wdq‘ "J\) ¢ yf V:ig -l)w«w\N.Q
ames W. McDermand, President

3805 4th Ave. S.
Great Falls, MT 59405
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3805 4th Ave. S.
Great Falls, MT
February 13, 1983

Senate Judiciary Committee
Capitol Station
Helena, MT 59620

Gentlemen:

I am firmly oppossed to Senate Bills 347 and 348
because they would, in effect, give complete
control of our waterways to the riparian land-
owners.

I am willing to work side-by-side with the land-
owners to assure that their property along the
rivers is not damaged or vandalized and that the
rivers themselves are not despoiled, but this
legislation is not the way to accomplish this,

I plan to support some of the proposed legislation
that would extract a fee from floaters inorder to

establish better relationships with the landowners
and to help ameliorate any problems that exist.

There are many others that feel the same as 1 do
but have not taken the time to express their views,

Dianne L. MMcDermand




