
MINUTES OF MEETING 
SENATE JUDICIARY COMMITTEE 

February 16, 1983 

The twenty-ninth meeting of the Senate Judiciary Committee was 
called to order by Chairman Jean A. Turnage on February 16, 1983 
at 10:10 a.m. in Room 325, State Capitol. 

ROLL CALL: All members were present. 

CONSIDERATION OF SENATE BILL 348: 

AN ACT TO AMEND THE DEFINITION OF "NAVIGABLE 
STREAMII; AMENDING SECTION 85-1-112, MCA. 

Senator Galt, principal sponsor of this bill, advised that SB348 
was precipitated by the recent court decision of Montana Coalition 
for Stream Access v. Hildreth. In the past the legislature has 
let various courts decide the definition of a "navigable ll stream, 
but there is now a need to provide a definition through the statutes. 
Various problems arise from the district court's decision which 
only a legislative definition of navigability can correct. 

PROPONENTS: Ronald Waterman, an attorney representing the Montana 
Stockgrowers Association, emphasized the importance of this legi­
slation to landowners and sportsmen, and the need for a balance 
between these two groups. 

Stan Milesinck, representing the Montana Stockgrowers Association 
and also a rancher in Belgrade, supported SB348. He stated that 
a livestock operation is dependent on the use of streams. Currently 
the landowners are maintaining the streams and he questioned who 
would maintain them if SB348 does not pass. It has been his ex­
perience that floaters who ask permission are always allowed 
access to his stream. 

Gordon Darlenton, representing Agriculture Preservation Association, 
Park and Sweet Grass Counties Preservation Association, and a 
rancher in Three Forks, testified in favor of the bill and sub­
mitted his written testimony (attached as Exhibit IIAII). 

Mayor John Drivdahl, supported the bill as a concerned citizen 
from Big Timer. He spoke briefly about the surveying of meandering 
streams for tax purposes and stated that the landowners have not 
paid taxes on the stream beds. 

Rex Reike of Billings supported the bills and gave examples of 
vandalism and trapping which had taken place on his land without 
his permission. He further described fences that had been cut 
and barriers, intended to be used to retain his livestock, which 
had been destroyed. 
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Lorraine Gillies, a Montana State Farm Bureau Board Member and 
a rancher, urged the passing of SB348 and submitted her written 
testimony (attached as Exhibit "B"). 

Franklin Grosfield urged a do pass recommendation on SB348 in 
light of the recent court decision and submitted his written 
testimony (attached as Exhibit "C"). 

Jo Brunner, representing Women Involved in Farm Economics, 
testified in favor of SB348 and submitted her written testimony 
(attached as Exhibit "D"). 

Gene Chapel, Vice President of the Montana Farm Bureau, testified 
in support of SB348 and SB347 and submitted his written testimony 
(attached as Exhibit "E"). 

There being nd. more time for the proponents of SB348, a show of 
hands was given by the other supporters and the hearing was 
opened to the opponents. 

OPPONENTS: Don Peoples, the Chief Executive for Butte-Silverbow, 
opposed both bills. He felt there would be a serious impact on 
the economy of Montana if the use of the rivers were curtailed. 
He felt that Montana was striving to develop tourism and limiting 
the use of the rivers would have drastic economic consequences 
for the state's tourist industry. 

Dave Kumlien, owner and operator of the Wild Wings Orvis Shop 
which sells fly fishing equipment, outdoor clothing, wildlife 
and western art, opposed these bills as· they would cause a 
direct impact on his business. His business relies on the 
public's use of the rivers. Written testimony was submitted 
(attached as Exhibit "F"). 

Larry Aiuppy, a fisherman, testified in opposition to the bill 
and submitted his written testimony (attached as Exhibit "G"). 

Gary Buchanan, representing the Montana Department of Commerce, 
advised the Committee not to overlook the economic impact these 
bills would have on Montana. He stated tourism and outdoor 
recreation are vital to Montana's businesses and submitted his 
written testimony (attached as Exhibit "H"). 

Robert Foukal of Bozeman testified in opposition to the bill 
and submitted his written testimony (attached as Exhibit "I"). 

Jim Flynn, representing the Department of Fish, Wildlife and 
Parks, opposed both bills and submitted his written testimony 
(attached as Exhibit IIJII). 
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Tim Sullivan opposed the bills saying that Colorado has placed 
streams in private ownerships. He told of experiences the 
people in Colorado have had when required to obtain permission 
to float a river. The Committee was advised that the passage 
of these bills would be detrimental and the long term consequences 
should be considered. He felt the legislature should designate 
that all water belongs to the people of Montana. His written 
testimony was submitted (attached as Exhibit "K"). 

Jim McDermand, representing the Medicine River Canoe Club, 
opposed the bills. He advised that the sportsmen are willing 
to cooperate with the landowners to solve any problems. He 
then suggested a state administered fee system and urged the 
Committee to consider this idea. 

Bob LeFever of Fram Johnson's Sport Shop in Butte opposed 
the bills. He advised that the sale of river boats and products 
accounts for 20% of his business; while fishing tackle and 
equipment accounts for another 27% of his business. Written 
testimony was submitted (attached as Exhibit "L"). 

Joel A. Shouse of Bozeman testified in opposition to the bill 
and submitted his written testimony (attached as Exhibit "Mil). 
He had conducted a study as to the direct and indirect economic 
value of recreational use of the Madison River. The results 
showed that the recreational value could be measured in terms 
of several hundred million dollars annually. 

Kevin Krumvieda, president of a flyfishing club, testified in 
opposition to the bills and submitted his written testimony 
(attached as Exhibit "Nil). 

James Silva of Butte expressed concern from a legal standpoint 
and opposed the bills. He felt their passage would be legislating 
new law suits. Exerpts from an article entitled "Farmers 
Dispute River Use Claims ll were read to the Committee (attached 
as Exhibit "0"). Mr. Silva then asked all the people who were 
opposed to these bills to stand up, which they did. 

Representative Ted Neuman stated that he was neither an opponent 
or proponent, but believes that the water belongs to the people 
of the state. He acknowledged the concerns of the landowners 
and urged the sportsmen and landowners to reach a mutual agree-

'·.Cc_. -. __ . - JP,~nt. 

CONSIDERATION OF SENATE BILL 347: 

AN ACT PROVIDING THAT A PRESCRIPTIVE EASEMENT 
CANNOT BE ACQUIRED BY RECREATIONAL USE; 
AMENDING SECTION 70-19-405, MCA. 
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Senator Galt distributed a proposed amendment which would replace 
subsection 2 of the bill as introduced (attached as Exhibit IIP II ). 
He stated that the purpose of SB347 is to provide the landowners 
with assurance that people going on to their property cannot 
acquire a prescriptive easement. 

PROPONENTS: Ronald Waterman, an attorney representing the 
Montana Stockgrowers Association, stated that SB347 seeks to 
allow cooperation between the landowners and sporting groups. 
He suggested that tourism is not the largest employer in the 
state, but that agriculture is. 

Representative Ellison supported this bill as a landowner in 
Park and Sweet Grass Counties. He stated his land was always 
opened to hunters and fisherman, but now he is afraid that 
people may acquire a prescriptive easement to his property. 
He does not want to close his land to the sportsmen, but can't 
afford to take the risk of losing his land. 

Everett Miller, an outfitter, supported SB347 and the rights 
of the landowner. He felt all fishermen and hunters should 
seek permission before using private land. He also stated that 
fishing would deteriorate if all streams were open to public 
access. 

OPPONENTS: Bert Grosso, opposed SB347 and SB348. His written 
testimony was submitted (attached as Exhibit "Q"). 

PROPONENTS: Ed Grady, representing the Montana Farm Bureau, 
supported these bills. He also supported good landowner-sports­
men relationships and felt these bills would help both groups. 
He allows people to hunt and fish on his land, but feels this 
bill would give him protection and control of his property. 

Pete , of Eastern Fergus County, stated that he has 
always tried to work with the sportsmen. He supported the 
passing of SB347 so he would have no question of his rights 
as a landowner. 

Lorraine Gillies testified in support of this bill and submitted 
her written testimony (attached as Exhibit "R"). 

Jo Brunner, representing Women Involved in Farm Economics, 
~_~_~~ ___ -tes.:tified in support of this bill and submitted her written 

testimony (attached as Exhibit "S"). 

Teddy Thompson, a Sweet Grass County rancher, appeared and 
distributed his written testimony which supported both SB347 • 
and SB348 (attached as Exhibit "T"). 
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Esther Ruud, representing the Montana Cattlemen's Association, 
testified in favor of the bill and submitted her written 
statement (attached as Exhibit "U"). 

Don McKamey, representing the Montana Wool Growers Association, 
supported these bills as he owns land along a river. He has 
seen an increase in floaters during the past year, but has not 
experienced any problems with them respecting his land. He 
did feel the passage of these bills is essential for the pro­
tection of his property rights. 

John McDonald, a ranch owner, stated he had closed his lands to 
the public as a result of the recent court decisions and he would 
not reopen them until this issue is resolved. He urged the 
Committee to support SB347 and SB348. 

Joyce M. Grande, representing the Montana CowBells, advised 
that their Board of Directors had passed a resolution which 
supports these bills. This resolution was submitted for inclu­
sion in these Minutes (attached as Exhibit "V"). 

Josephine Lobby of Wolf Creek supported these bills. She stated 
that she has had good relations with the people accessing her 
river in the past, but she is now concerned they may try to 
acquire a prescriptive easement. 

Windsor Wilson testified in support of the bills and submitted 
his written testimony (attached as Exhibit "W"). 

Joel Pruitt of Sweet Grass County, supported both bills. He 
stated that the problem has been caused by the courts. He felt 
the landowners have no choice but to make their property 
unaccessible until the legislature determines what is to be 
done. 

There being no further time for proponents, the hearing was 
opened to the opponents. 

Bill Fett testified in opposition to SB347 and SB348 and sub­
mitted his written testimony (attached as Exhibit "X"). 

Ken Knudson, representing the Montana Wildlife Federation, 
opposed SB348 as he felt it was restrictive and regressive. 
His written testimony was submitted (attached as Exhibit IIyll). 

Louise Bruce, representing the Montana Audubon Council, agreed 
with the Montana Wildlife Federation's position. Her written 
testimony was submitted (attached as Exhibit liZ"). 

John Corwin, representing Timberline Reclamations, testified 
in opposition to the bills and submitted his written testimony 
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David Mason testified in opposition to both bills and submitted 
his written testimony (attached as Exhibit "BB"). 

Walter Carpenter testified in opposition to SB347 and SB348 and 
submitted his written testimony (attached as Exhibit "CC"). 

Bob Jacklyn, owner of a tackle shop in West Yellowstone and 
an outfitter, opposed both bills. It was his opinion that 
water is state owned. He said he wants to "float through 
property" not "get out" on it. He also stated that the 
passage of these bills would have a direct impact on his 
business. 

Mike Mosolf of Dillon voiced his disapproval of these bills 
because of the economic impact they would have. 

Dave Andishid testified in opposition to the bills and submitted 
his written testimony (attached as Exhibit "DD"). 

Mary Hamilton felt that legislation is not the answer to the 
problem of public access rights. She went on to say that 
"navigability is defined by a floater on the day of the float." 

William Holdorf of Butte spoke about the history of rivers and 
the types of boats used on them. He stated that rivers were 
used for transport of furs and have historically been considered 
navigable. He opposed the definition of navigable and the whole 
concept of these bills. 

Chris Kronberg of Missoula testified in opposition to the bills. 
He stated that the intent of the bills makes fishing in Montana 
a property right. His written testimony was submitted (attached 
as Exhibit "EE"). 

Tony Schoonen, representing Skyline Sportsmen's Association, 
testified in opposition to the bills and submitted his written 
testimony (attached as Exhibit "FF"). 

LeRoy Corbin, a teacher in Butte, testified in opposition to 
the bills and submitted his written testimony (attached as 
Exhibi t "GG"). 

Carroll peck of Whitehall testified in opposition and made 
the interesting parallel that these bills are like the man 
whose dog had feels so he shoots the dog. 

Keith Placer opposed SB348 as it refers to the year 1889. He 
stated we cannot live in the past and felt a new bill should 
be drafted which would assist the property owners in solving 
their problems. 
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Sandy Hetner opposed SB347 and stated that she didn't think 
the property owners should worry about losing their land. 

Representative Robert Ellerd advised that he had constituents 
on boths sides of this issue. He urged the Committee to 
carefully consider both sides and to work out a compromise be­
tween the agricultural people and the sportsmen. 

Senator Galt closed by stating he feels there is a misunder­
standing as to the intent of these bills. It is his inter­
pretation that the floaters will have every right that they 
have now. These bills were introduced to define navigable 
rivers and were only introduced because of Judge Bennett's 
ruling which takes away private property rights. 

ADJOURN: There 
the meeting was 

being no further business before the Committee, 
adjourned at 12:13. ~ 

~. 4~ ;/~~ 
\J AN A. TURNAGE 
fChairman, JUdiciary 

. ~.---.----.. -- .... -~ ~--.- ... _---
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",~'.:;hairT:lan 2nd [·1enberfl of tlj\, Comn:i tV't': 

For the record I:ly IlCl.r;lC is (;ordon iJarLinU)n, a r:ancr;f:r: fro~; 

.;['I?C fork;;, and tod:J'y t'(;pr'(::;,)llL the Ai'f'icuLlu)',> ir('~;('l"l;l\,i')~; 

;:,38 In of Gallatin County; 1:lark County TJPl'islative Ass In; and 

:;..;petvrass County t'l'cserva u.on Ass I r:.. AIL Lllrce iTouI;f, are mad e 

.~ of farmen3 and rancher~], and atrj-bu:)jnr';;:~p;) frorl the rv;adwa .. tc~r':: 

:"'.:.'eas of the IHssouri and Yellowstone ;ZiV('Y'~3. \Ie ac:;k .fOC' ,your 

'"pport in the passar:e of ;jenate EilL~ j/n ;:{,'jd ·3L1:J • 

Since ~e COT:le fror:J an area that is covcred with r:Jany rivers 

~~na streams it has becoT:le very obvious to us as farcers ar:.d ranchers 

-;::.3. t some type of 1 el~,isla tion was neccssa-:;:'y to pro tec t our places 

f~or:J unliT:lited use and abuse by the entire [eneral public. We 

cannot operate our ranches if everyone is allowed unlimited access 

to every river and stream that flows throurh ther:J!! We r:Just have 

~~De protection of personal property rights in order to be able to 

~cntinue our present operations!!! 

If recreational uses are allowed for prescriptive ease~ents 

~,:~:d t:ne smallest of rubber rafts can be used as flotation devices, 

~hen nearly every flowing stream will ev~ntually be declared open 

Or) the general public. I wonder how nice the back yards of everyone 

,~(),J.1dbe kept who live in towns or 3ubdivisi.ons if a public ',n.lkway 

~'an rirht thru the middle of them. Then they should try to lamb 

_::0 calve there wi th no way to can trol tLc~ p;eneral public use. 

; :.i~) is tn effect what you are askinf' U~3 to do wi t}~ the pre~)ent 

:,n--':' of rules. 

Unless Hie Jarminr and rand;ing arc s of ~1ontana are p,iven 

-~:-~:"!c }Jrotect1on fI~O~ tlle l..lSeS 01' tr1e enti-re ?'Eneral public on 

;;r1:/ all riven; and strc'ar::s t};en I fea .. I' t.hat ever'yone wLll 1008('. 

J~ar l,V all ranchers are very reasonable people and will tr:,' to 

::'0vide a place for the recreational public to USE, but if we are 

. :~ced to open up pieces Df our privately owned land for yrar round 

En then Dany conflicts will arise. Unless this type of lppislution 

~;:3 passed to protect us, ~llpn many ~ore acres will be closed and 

,c:~lj-owner SlJO::'TSJ:lan ;->:latiofls.tlip~; will sink to a !Jf:;\'-/ aL~ ti.~n low. 

':Ie simply can:-w tope 1'a t f' our plat; c;~ if SOrlC r.1(' tb 08 CJ f f) U b 1 i c 
~ ",. y,,,"1 

,. ______ _ ~~'---""""~7L :is not availaol~; and C':.ver:; tine '.Nt: try and r'CrlOVC' someone 

:~' w: our ranches we face L'rll' real In'oba lJil i ty of cndinz U1) in COUi' t. 

'NI? therefore a~ik for ,your fluppor't, Cind p2s~;a{' (~ of ;';pna tcl:i 11~) 



'1'~'3T]}10NY IN SUPPOHT OF 513 '}i-l-8 

;,:It. CHAIRMAN I HL~MBERS OF THE GOFI'1lT'fH~li: I 

Por the record, I am Lorraine Gillie~>, rAncher, Hont:J,na ':;t;d,(> ;;''3rm Bun:iJU 

:~()ard ;'iember, member of the American Farm BUYfeau Natural ilnd ,~nvlronmfmtal 

:l,<c,;urces Advlsory Committee, and chairman of therlontana Farm .sureau Natural 

;, ::a :;:nvironmental Resources Committee. 

" :'ully support SB )48. Hontana's Agricultural Community, 2S well as all 

, :'i vate liwd owners must address the problem that has been surfacea by t:-'e 

;'~';C'_'n-: court. decisions in the Jearborn and Beaverhead Hiver cases. Those of 

us who have streams running through our property, which are capable at any 

riff!e of floating a raft, must be co.'mizant of the thrp.at to our Constitutional 

Ri!lhts. ~lontana Farm Bureau Polir:y sunports the incH vidual • s ri ght to own 

'r:d ,:lanalte private property includ:l.ng streambeds, stream banks a.nd adjacent 

r·ri y:.te lands. The decision of the courts that Hontana' s river beds up to 

hj.,~h water marks on a navigable stream belont''': to the T)ublic, :cather th:-tn to 

th-:)~~e who pay the taxes on that land, is a real threat. Sb 348 gives :1e.::ded 

defjrdti.on to "navigable stream" as one that waf; act.ually used in its ordinary 

cond~tlon as a highway for commerce, trade, and travel in the customary modes, 

if they w-~re successful activities on or before the date that !-lontana became 

It .~.tate. This rightfully precludes recreational use as a basic criteria for 

,.,:yir-:ability, and this is a vital exclusion if we are to profitably continue 

.i tl arricultural operations. 

'''I)~,t landowners have no problem with reasonable recreational use of streams and 

banks on their property--it is rather isolated cases in which individuals, 

nrganizatlons and sometimes bureaucracies join forces against us that makes us 

both suspicious and adamant in the protection of our rights. The threat to 

I,ur property is a real and nresent danger, and we feel SB 348 is an j mvort-

,~t vehicle for our nrotection. 

~ha!1k you. 

,-- _______________ -----0--------
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TESTIMONY S.B. 348 - SENATE JUDICIARY COMMITTEE 

Franklin Grosfie1d 
February 16, 1983 

IN LIGHT OF THE RECENT COURT DECISIONS ON THE DEARBORN AND BEAVERHEAD RIVERS 

DECLARING SECTIONS OF THESE STREAMS NAVIGABLE, IT BECAME APPARENT TO MANY OF US IN 

THE RANCHING COMMUNITY THAT OUR LAWS DEFINING NAVIGABILITY NEEDED SOME CLARIFICAT10N. 

S.B. 348 DOES THAT AND I URGE YOU TO GIVE IT A DO PASS RECOMMENDATION. 

IF YOU FAIL TO APPROVE THIS BILL, IT SEEMS LOGICAL TO ASSUME THAT RANCHERS WILL 

CONTINUE TO BE HARRASSED BY STREAM ACCESS SUITS AND THAT MORE STREAM SEGMENTS WILL BE 

DECLARED NAVIGABLE, AND THAT THE LAND UNDER THOSE STREAMS WILL BE CLAIMED BY THE STATE. 

THIS RAISES SEVERAL QUESTIONS THAT GREATLY CONCERN THE RANCHING INDUSTRY AND WHICH ARE 

LIEKLY TO BE ANSWERED ONLY AFTER LENGTHY AND COSTLY LITIGATION. 

DO FARI-IERS AND RANCHERS HAVE TO PAY TAXES ON LAND OVER WHICH THEY HAVE NO CONTROL? 

HOW CAN THE STATE CLAIM OWNERSHIP OF LAND WITHOUT APPROPRIATE COMPENSATION TO THE 

PERSON WHO HOLDS TITLE TO IT? 

WHO PAYS FOR THE SURVEYS ALONG STREAMS THAT WILL BE NEEDED TO ESTABLISH TITLE? 

WHO PAYS FOR FENCING THE BOUNDARY PARALLEL TO THE STREAMS IF FENCES CANNOT 

CROSS STREAMBEDS? 

WILL LIVESTOCK HAVE ACCESS TO WATER? 

HHAT HAPPENS TO IRRIGATION STRUCTURES THAT WOULD BE ON LAND CLAIMED BY THE STATE? 

HILL THE STATE OWN THE OIL AND GAS UNDER THE STREAMS? 

WILL IT OWN MINING CLAIMS LOCATED ALONG STREAMS? 

I WOULD SUGGEST TO YOU MEMBERS OF THE SENATE JUDICIARY COMMITTEE THAT THIS BILL 

SHOULD PASS IF FOR NO OTHER REASON THAN IT WOULD GO A LONG WAY IN ELIMINATING THE 

~~I:OSTLY -AIm-L"ENGTHY LITIGATION THAT IS CERTAINLY GOING TO OCCUR IN ANSWERING THE ABOVE 

LISTED QUESTIONS. IN ADDITION, UNDER THE PRESENT LAW THE COURTS WILL BE VERY BUSY 

DECIDING WHICH STREAMS ARE NAVIGABLE AND WHICH ARE NOT, ONE SHORT SEGMENT AT A TIME. ~ 
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YOU ARE BETTER AWARE THAN I THAT OUR COURTS ARE BADLY OVERLOADED IN MANY 

DISTRICTS OF THE STATE, AND WOULD UNDOUBTEDLY NEED A LOT MORE DOLLARS FROM SOMEWHERE 

TO HANDLE AN INFLUX OF CASES ON THE NAVIGABILITY QUESTION. 

AND FINALLY, I HOPE THE SPORTSMEN OF MONTANA ARE REALLY HEARING OUR CONCERNS ON 

THIS MATTER BECAUSE IF THEY ARE, IT IS MY OPINION THAT THEY WILL NOT OPPOSE THIS BILL 

BECAUSE IT WILL NOT BE IN THEIR OWN BEST INTERESTS TO DO SO. 

THIS IS SO BECAUSE IF THIS BILL FAILS, LANDOWNERS WILL CONTINUE TO BE SUED IN THE 

COURTS BY CERTAIN SPORTSMEN GROUPS. THIS WILL CAUSE A KIND OF CIVIL WAR BETWEEN 

LANDOWNERS AND SPORTS-·1EN THAT WILL LAST SEVERAL YEARS AFTER THE LAST COURT CASE IS 

DECIDED. I DON'T LIKE BEING SUED. I PARTICULARLY DON'T LIKE BEING SUED IF THE OBJECT 

IS TO DEPRIVE ME OF SOME OF MY PROPERTY RIGHTS. AND, mmAN NATURE BEING HHAT IT IS, 

I'M GOING TO BE PRETTY ORNERY AND HARD TO GET ALONG WITH BEFORE, DURING AND LONG AFTER 

THIS SUING BUSINESS IS GOING ON • 

( 
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,I. Chairman, I members of the commi ttee, my name is Jo .Grunner and ' 

I r~present the members of th~ Women Involved in Farm ~conomics 

organization. 

~e offer our support of 348. We are sure that there will be 

many different opinions of this situation stated here today. We 

have members who live on streams and rivers and are involved on a 

:irst hand basis in this is1.1e. It is our contention that while 

occasionally acess to waters may have been denied due to other 

reasons, the predominant reason was the cost and the great 

nuisance to the land owner. OUr members have paid taxes and kept 

up that land adjoining those waters, sometimes for generation, 

and incidentally, those waters were rarely if ever used for any 

thing more than recreational use, other than our operational use. 

It has been our responsbblity over the years to repair :lood and 

high VIa tel' damace to the stream bed s. ;;any of our opera tior.s 

d d · .. t" 1 t' to , ~ th t epen lmmedla ~ y upon ne access ana use 01 ose wa ers. 

je urgently request a do pass for SB)48. 

~hanlt you. 

l'[~d' liJS iiO fury id.e i: '.":GinJ,il ~;: ,111l::~:" ~, .... - .. --~--.~----.... ~ .••. :" ., ...... ~..-.. ,--.----' 
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THE WILD WINGS ORVIS SHOP 
2720 West Main Street 

Bozeman, Montana 59715 
(406) 587-4707 

Senator Jean Turnage, Chairman 
Senate Judiciary Committee 
State Capitol 
Helena, Montana 

February 16, 1983 

Re:Senate Bill 348 

• 

Senator Turnage, Members of the Committee, my name is Dave 
Kumlien. I own and operate THE WILD WINGS ORVIS SHOP in Bozeman 
Montana. THE WILD WINGS ORVIS SHOP sells fly fishing equipment, 
outdoor clothing, wildlife and western art. 

I 
I 
I 
I 
I 

I am also an Outfitter in the fishing and floating outfitting business

l and I am President of F.F.O.A.M., Fishing, Floating, Outfitter's : 
Association of Montana. F.F.O.A.M. is a relatively new outfitter' . 
organization representing some 70 outfitters and 150 guides involved 
in the fishing and floating outfitting business. My personal I' 
position regarding Senate Bill 348 coincides with that of F.F~O.A.M .. 
Therefore, I will not differentiate the two in my testimony. 

I am opposed to Senate Bill 348. I have heard a great deal of 
discussion regarding the intent of the bill. The bill's 
sponsor, Senator Galt, and several co-sponsors have indicated 
that their intent is not to restrict floating and fishing on the 
State's larger rivers like the Madison. The fact of the matter is 
if Senate Bill 348 is passed in it's present form, it essentially 
eliminates floaters and fishermen from nearly every river 
in the State except for possibly the Mi$souri below Great Falls 
and the lower Yellowstone below Hysham. 

Nearly 80% of the volume of my business in Bozeman is derived 
from fishing tackle sales to local fisherman and tackle and other 
sales resulting from clients in my fishing and floating outfitting 
services. If Senate Bill 348 passes, it would effectively put me 
out of business. Obviously, that is an intolerable situation! 

Tourism is one of the largest industries in the State of Montana. 
The tourism industry is the largest employer in the State. Visitors 
come from allover the country and from allover the world to 

I 
I·

··'· i; 

:? 

I 

partake of trout fishing and floating the beautiful rivers and streams 
of Montana. These tourists spend alot of money. How much? Because I 
of the diversity of expenditures, it is ra~r difficulty to quantify .. 

~.,­
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I think it is safe to say their effect on the state's economy is 
substantial. The passage of 348 would eliminate this segment of 
the tourism industry and deal a devastating blow to the state's 
economy. 

The legal decisions handed down on the Beaverhead and Dearborn 
Rivers have raised issues of concern to both landowners as well as 
sportsman. These issues need to be addressed in a coherent and 
rational manner. Senate Bill 348 does not provide such a forum. 

As the owner of a business highly reliant on the public's ability 
to fish and to float Montana's rivers and streams, as an individual 
fisherman and floater, as President of Fishing, Float~ng, Outfitter, 
Association of Montana, and as the Father of an eight month old 
boy looking forward to a lifetime of enjoyment on Montana's 
rivers and streams, I urge a DO NOT PASS ON SENATE BILL 348. 

Thank you. 

Dave Kumlien 

e~ 
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February 15, 1983 

On Senate Bill 347 and Senate Bill 348, introduced by State 
Senator Jack Galt 

As a Montana citizen who likes to go fishing, and who is de­
pendent on the economic well being of the State of Montana for 
his livelihood, I am unalterably opposed to both S.B. 347 and 
S.B. 348. Both bills, if enacted, would do the same thing -
remove the right of access of recreational users to the rivers 
of Montana. 

There are many ways to recompense'the landowner for problems with 
trespassers along our rivers, but locking up the rivers of Montana 
for the private use of large landowners and the wealthy is not 
the way to do it. 

The enactment of either or both of these bills would cripple a 
major industry in Montana - tourism - and directly or indirectly 

'" ., hurt virtually every man, woman and child of Montana. It would 
directly financially injure thousands of Montana citizens who own 
hotels, motels, campgrounds, gift shops, art shops, tackle shops, .. " 
sporting good stores, grocery stores, bars, restaurants, gas sta- -
tions, and so on and so on. Enactment of these bills would, as 
well, badly damage the "quality of life" that is so important in 
both attracting new industry to the state, an4 keeping the indus-
try we have got. ,. . .~ 

S.B. 347 and S.B. 348 are confrontational, polarizing, divisive 
legislation that would rancorously pit sportsman against land­
owner in a no-win situation. Both sportsmen and landowners have 
legitimate needs and justifiable grievances that must be addressed, 
for which solutions must be found. There must be rational, con­
ciliatory measures taken for statesmanlike compromise between both 
sides. S.B. 347 and S.B. 348 are certainly none of these things. 

S.B. 347 and S.B. 348 solve no problems. They will cause more 
and worse problems. They are bad bills and should be killed as 
quickly as possible, so that real solutions can be found for the 
problems of landowner rights versus recreationist rights • 
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OUTLINE FOR BUCHANAN REMARKS ON SB 348: OPPOSITION 

Major Point: Committee should not overlook the economic impact of 
legislation that severely restricts the definition of 
IInavigabilityli and reduces sportsmen floating. 

Tourism and outdoor recreation are major industries in 
Montana. Montana's rivers and scenery accessible only 
by rivers are attractions to non-Montanans, as well as 
Montana residents. Businesses that support these 
recreational activities make sales to non-Montanans 
and Montanans alike~ 

(Let others make specific points) 
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TESTIMONY OF ROBERT J. FOUKAL ON S.B. 348 BEFORE THE SENATE 
JUDICIARY COMMITTEE 
WEDNESDAYJ FEBRUARY 16J 1983 

MR. CHAIRMAN AND FELLOW COMMITTEE MEMBERS: 

lfttII 

I 
I 

MY NAME IS BOB FOUKALJ I AM VICE PRESIDENT AND GENERAL MANAGER OF 
DATATELJ INC. OF BOZEfvlAN. OUR CORPORATION IS IN THE TELECO~lMUNICATIONSI 
BUSINESS. . 

EIGHT YEARS AGO AT FIFTY YEARS OF AGE I CHOSE TO MOVE TO MONTANA 
FROM DETROIT MICHIGAN TO START A NEW LIFESTYLE AND BUSINESS CAREER 
AFTER HAVING SPENT TWENTY FIVE YEARS WITH ONE OF THE FORTUNE 500 
CORPORATIONS. THERE WERE TWO PRIMARY REASONS FOR CHOOSING MONTANA 
AS THE LOCATION FOR MY "SECOND LIFE". 

THE FIRST REASON FOR CHOOSING MONTANA AND EVENTUALLY BOZEMAN WAS 
THE FACT THAT SOUTHWESTERN MONTANA ENJOYS THE ENVIABLE POSITION 
OF HAVING THE FINEST WILD TROUT FISHERY IN THE ENTIRE UNITED STATES 
AND IN THE MINDS OF MANY OF f1Y FELLOH TROUT FISHER~lANJ f1AYBE THE 
FINEST IN THE WORLD. 

THE SECOND AND EVEN MORE COMPELLING REASON FOR CHOOSING MONTANA 
WAS THE UNIQUE CHARACTER OF ITS PEOPLE. 

IT IS FOR BOTH OF THESE REASONS THAT I AM HERE THIS MORNING TO 
URGE YOU NOT TO PASS S.B. 348. 

I AM DEEPLY CONCERNED THAT PASSAGE OF THIS BILL WILL CREATE 
FOR MANY YEARS TO COME AN UNNECESSARY ADVERSE POLARIZATION OF 
RELATIONSHIPS BETWEEN FARMING AND RANCHING PEOPLE OF MONTANA 
AND THE FISHERMEN WHO CHERISH THE ENJOYMENT OF THE FISHERY 
RESOURCE WE ARE ALL BLESSED WITH. 

I 
I'·' 1 

I 
I 
I 
I 
I 
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THE UNIQUE CHARACTER OF MUTUAL APPRECIATION AND STEWARDSHIP , 
OF THIS PRECIOUS ~10NTANA RESOURCE MUST NOT BE THREATENED. ""'" 

.~ 

I 
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EACH OF US MUST BE WILLING TO ACCEPT OUR MUTUAL RESPONSIBILITIES 
AS MONTANA STEWARDS TO PRESERVE} PROTECT AND ENHANCE OUR GOD GIVEN 
FISHERY RESOURCE. EACH OF US ALSO MUST BE WILLING TO MUTUALLY 
PRESERVE} PROTECT AND ENHANCE THE LEGACY OF FREEDOM AND OPENNESS 
THAT HAS MADE MONTANA A STATE TO BE ADMIREDJ A STATE WE CAN 
CONTINUE TO BRAG ABOUT. 

IT IS A UNIQUE PRIVILEDGE TO LIVE} WORK HARD} AND PLAY HARD IN 
MONTANA. PLEASE LET US ALL WORK A LITTLE HARDER TO OVERCOME THE 
TEMPTATION OF TRYING TO RESOLVE IN OUR LEGISLATURE OR IN OUR 
COURTS A HERITAGE THAT CAN O.NLY BE PERPETUATED BY MUTUAL APPRECIATION 
OF OUR RESPECTIVE NEEDS, 

HERBERT HOOVER SAID} "FISHING IS FUN AND GOOD FOR THE SOUL OF MAN"} 
BUT RALPH EMERSON SAID IT BEST ~IHEN HE WROTE} "NATURE IS LOVED BY 
WHAT IS BEST IN US". 

I URGE YOU TO CONSIDER THESE THOUGHTS AND CONCERNS AS THEY RELATE 
TO THE PROPOSED LEGISLATION BEING CONSIDERED HERE THIS r·10RNING. 

THANK YOU FOR THE OPPORTUNITY TO APPEAR BEFORE YOU. 

ROBERT J. FOUKAL 
2020A-l South Rouse 
Bozeman} MT 59715 



SB 348 

Testimony presented by Jim Flynn, Department of Fish, Wildlife & Parks 

February 16, 1983 

Senate "Jill 348 is introduced as a reaction to the two recent 
court decisions on the Beaverhead and Dearborn Rivers. Although it 
is reactive to those two rivers, its implications are such that its 
effects will be felt across all the waters of Montana and amongst 
all the people. 

At the outset we understand that Supreme Court appeals of the 
Beaverhead and Dearborn cases are still a possibility. That being 
the case, it would seem a proper course to allow that legal process 
to completely unfold before lawmaking action is taken. The results 
of the Supreme Court action, should it occur, would provide a final 
product with which to debate. 

With respect to SB 348, it so narrowly describes "commerce" that 
it precludes public access to all but a handful of rivers in Montana. 
By excluding the floating of logs from the definition of commerce, it 
ignores what was at statehood an accepted use of Montana streams. On 
a number of streams, log floating was likely the only commercial use. 

In addition, by confining the time of commerce to November 8, 1889 
the bill weakens the viability of another commercial activity on most 
Montana rivers which was the fur trade. Under the proposed definition, 
streams such as the Madison, the Big Hole, and the Jefferson, among 
many others, would no longer be considered navigable for the purposes 
of public travel on those streams. 

The definition adds an element of almost undefinable subjectivity 
when it requires that the commerce, trade and travel have to have been 
"successful activities", Many of the early commercial ventures may 
not have been totally successful in terms of the amount of money made; 
but in terms of opening up and developing new areas of the state, they 
may well have been successful. 

Further, whether an activity was financially successful or not 
depends less upon the navigability of a river than it does upon the 
ability of the person pursuing the venture. Financial success does 
little to determine a river's susceptibility to navigation. Therefore 
we question that the term "successful activity" is appropriate in a 
bill defining navigation. 

Senate Bill 338 appears to neglect the clear intent of our fore­
fathers prior to statehood. At the signing of the treaty with the 
Blackfoot Indians at the mouth of the Judith River on October 17, 1855, 
various articles of agreement were made by and between commissioners 
for tne President and the Blackfoot Nation, Flathead Nation and Nez 
Perce Tribeso 



SB 347 

Testimony presented by Jim Flynn, Department of Fish, Wildlife & Parks 

February 16, 1983 

Senate Bill 347, by precluding recreational use as one method of 
gaining a prescriptive easement, attempts to relegate recreational use 
of Montana lands and waters to a secondary status. By so doing, it 
ignores the enormous economic values of recreational activity in 
Hontana. 

Senate Bill 347 overturns the long recognition in the law of 
recreation as a legitimate and legal use for purposes of prescriptive 
easement. Although the Montana Supreme Court has indicated that 
occasional use of a roadway by hunters and fishermen may not be suffi­
cient to create a prescriptive easement, there is considerable 
recognition that use of a roadway or other avenue for recreational 
purposes may lend credence to a claim for prescriptive easement. 
Accordingly, this bill seeks to turn around that long history of 
recognition. 

Senate Bill 347 is a response to the recent court decisions 
regarding navigability on two Montana streams. Yet SB 147 goes 
far beyond those two cases and basically eliminates the considera­
tion of recreation in relationship to a prescriptive easement. 

The Department feels that SB 347 is an over-reaction to recent 
events and that the measure should not pass. 
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Gentlemen: 
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1957 HARRISON AVENUE. PHONE 782-3322 • BUTTE, MONTANA 

February 16, 1983 

Eighteen years ago this spring our sporting goods business opened in 

Butte. We were one of the first, if not the first, store in the state to 

begin selling Avon inflatable river rafts. Since that time, through ups and 

" 

downs, our business has grown. We now handle 5 different makes of rubber rafts 

and 3 differents makes of MacKenzie river boats and jon boats. In addition to 

the boats, we sell a variety of river running accessories including oars and 

paddles, oaring fraoles, oar locks, waterproof bags, strapping, pumps, patch kits, 

life preservers, fiberglassing and other marine hardware. All in all, counting 

everything that it takes to put a river floater on the water, this merchandise 

accounts for 20% of our business. If SB348 becomes law it will essentially make 

floating a river a trepass violation. How many boats do you think I will sell? 

How many oars? How many accessories? But that is not the half of it, gentlemen. 

An additional 27% of my business is wrapped up in fishing tackle. 

In our area with the Clark Fork, the Big Hole, the Beaverhead, the Jefferson, 

the Madison and the upper Missouri, a sizeable portion of my fishing tackle 

trade consists of those who fish rivers. It is conceivable, and not too far 

fetched, that in addition to the 20% loss in volume due to a l~ck of boat 

sales, I could also lose up to an additional 27% in tackle sales. 

In our country, recreation is a $300 billion industry. It is one of 

Montana's major industries. SB347 and 348, if passed, will deliver a severe 



1957 HARRISON AVENUE. PHONE 782-3322 • BUTTE, MONTANA 

economic blow, not only to my business and hundreds like it, but to the State 

of Montana ~s a whole. The tourist industry will suffer as will the various 

satellite businesses associated with recreation and tourism. Without belaboring 

the point, gentlemen, I hope you fully consider the economic consequences 

to SB347 and 348 and kill these measures before they become law . 

. ~ t t t-<W 1SiU!f, 
Robert E. LeFever 

D~ [).»~~J 
Dave Dunmire 



. , (This sheet to be used by those testifying on a bill.) 

NA.~E : DATE: 

ADDRESS: C30f 33 J & -=&roan"\. 

PHONE: 5:t7(b -4fr ,/L 1/ 

~?~SENTING ~OM?~~~_~~~~~~· ~~~~~~~~~~~~~~~~_ 
AP PEARING ON WH I CH PROPOSAL: __ S=-=-6=-.--...::Q_~~Cf~2-'-:'-::(J....-""'t 5~4-=8==--__ 

DO YOU: SUPPORT? ------ AMEND? OPPOSE? __ ~I~>(~~ __ __ 

CO!·t~ENTS : tAJ ~II s~j,h1d IA/Y;~ sIJ~ 

PLEASE LEAVE ANY PRE?ARED STATEMENTS WITH THE COMMITTEE SECRETARY. 

, - -



.' 

JOEL A. SHOUSE P.E. 
RESOURCE CONSULTANT 

Resource: Planning 
Engineering 
Management 
Environmental 

Analysis 

February 15, 1983 

Senator Jean Turnage, Chairman 
Senate JUdiciary Committee 
Capitol Station 
Helena, Montana 59620 

Dear Senator Turnage: 

I wish to express my opposition to SB 347 & 348. I feel 
that these bills are extreme measures and as such are both 
unacceptable and unnecessary. Passage and enforcement of 
these bills to the letter of the law could deprive recreational 
users of all access rights to Montana's streams and rivers. 
The consequences of this action would be measured in terms of 
hundreds of millions of dollars of impact on Montana's economy. 

My firm is presently retained by Blue Ribbons of the Big Sky 
Country Areawide Planning Organization to direct the Madison 
River Thermal Study which is funded by a Renewable Resources 
Development Fund grant authorized by the last session of the 
Legislature. A part of the study involves an analysis of the 
economic implications of the thermal problem on the recreational 
use of the river. I have taken the values identified in this 
study and projected them for the entire Madison River from 
Yellowstone Park to Three Forks. The results are as follows: 

Direct & Indirect Economic Value Of Recreational Use On 
The Hadison River for 1982 

Direct Value 
(43,300 resident & 63,300 out-of-state 
user days) 

Indirect Value 
(63,600 out-of-state user days) 

Total Direct & Indirect Economic Value 

$ 1,603,500 

13,788,480 

$15,391,980 

I am sure that if this analysis were projected to all of Mon­
tana's rivers and streams the resulting total recreational 
value would be measured in terms of several hundred million 
dollars annually. • 

'-
35 E. Mendenhall, Suite 200 • Post Office Box 337 • Bozeman, Montana 59715 • (406) 586-1211 
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Senator Jean Turnage 
February 15, 1983 
Page 2 

Montana sportsmen and landowners have demonstrated in the past 
that problems can be resolved through mutual cooperation. 
SB 347 & 348 are both unreasonable and unnecessary and I urge 
the Judiciary Committee to reject these bills. 

Sincerely, 

JAS/as 

cc: Senator Paul Boylan 
Senator Dorothy Eck 
Senator Frank Hazelbaker 
Senator Leo Lane 
Representative Robert Ellerd 
Representative John Vincent 
Representative Norm Wallin 
Representative Ken Nordtvedt 
Representative Walt Sales 
Representative Kerry Keyser 

(lc6~ 
1 A. Shouse P.E. 
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New Section 

Section 1. (2) In no case shall a prescriptive 
easement be considered established under this code where 
the ~ntry was made by an individual a~ting individually or 
as 8 member of the general public, where the evidence 
establishes the entry was for a recreational use only upon 
the real estate or upon waters flowing across such real 
estate, regardless of whether the entry was adverse 
permitted or merely occurred without objection and with 
knowledge of the landowner. A prescriptive easement 
cannot be established by an entry for recreational 
purposes. 

2920R 
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P'~ brn~ry 15, 198~ 

TO T~E HEMBE~~S OF T::E MONTANA STATE SENATE: 

DG8.r SenRtorS! 

I relieve in the old theory that has served us 
',-rell o,rer many ye'Jrs and ",hat has been referred to as 
the Law of the Lrlnd. A stream is to be considered 
nRvigable when it 'Hill float a log 6 inches in diameter 
and that it shall be ODen for public use UD to the high 
vIa ter ma.rk. 

Therefore, I ask that Senate 13i11 #347 and #348 

I /""" 
~ 1}- ~I~ 

,) v 
~ 

.. ' .... _ ..... _._. _~ ___ ~-.:.'3, defea ted. 
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February 15, 1983 

TO THE HEtv1BERS OF THE MOi\TTANA STATE SENATE: 

Dear Senators: 

I believe in the old theory that has served us 
very well over many ye8rs c;nd "..,hat has been referred 
to as the Law of the Land. A stream is to be con­
sidered navigable when it will float a log 6 inches 
in diameter and thnt it shall be open for public use 
up to the high '~later mark. 

Therefore, I ask that Senate Bill #347 and #348 
be defeeted. 

: A-tH:~ ;ju~ft-~ 
'-".;' "3 C' :J- /L·~ ~ r 
I~v ( "j-(,Lt-­

till 
-r._-/ 4~. - . 

Sincerely, 

fJ~~~~ 
_ __ __ __ _ ~ ""1

0
_.,_ -- ~" •• ~ -"'-""--- .-'_.' 



';-'STIi'10NY IN SUPPORT OF SB :34? 

~. ~:hairman, 1'lembers of the Committee: 

;;'or the record, I am Lorraine Gillies, rancher, i'ioniana state Farm Bureau 

i)ii):'ci j·:ember, member of the American Farm Bureau Natural and ;:;nvironmp.ntal 

i{;'sources Advisory Committee, and chairman of the i·lontana Farm BUrE:au Hatural 

-:,1U t';nvironmental Resouroes Committee. 

\it'; urge the support of SB J47. This bill will provide the necessary protec-

':10n 1n cases where individuals and organizations seek to establish prescriptive 

""lsement across private property in the interest of recreational activities. 

'"his bill will alleviate a long-standing concern of private property owners 

Liat, by allowing access to streams, etc., as a gesture of good will toward 

recreationists, we may in fact be cutting our own throats. A clear-cut uncler-

standing of what is being established by use will further better landowner-

~?creationist relations. 

?h:;nk you. 



~, . ; 1": '; ~":l --_._------_._---

_~. Chairman, members of the committee, my 0ame is Jo Brunner 

and I represent the me:nbers of the iJomen lnvolved ir, ':-arm 

~conomics organization here today. 

_~. Chairman, onr cembers wishto sup~ort Senate Bill )47. 
;;e believe it is not to our best interests to have to allow 

persons on our property simply because they have been there 

several times in the past. 

Eecause of the misuse of hunting and ~ishing privili~es on our 

lands we have had to post more and more land. Policing, and that 

is a harsh word to use, but does fit the extreces we often must 

use-----takes a great deal of our time. ;,lost of us do not post our 

lands for just plain orneriness----we have good reasons to do so. 

And while we realize that the majority of people fishin~ and 

hunting are responsible people, some are not. ~hose are the ones 

we feel we need to keep out---andhave they hunted and fished there; 

in thepast, wi thout askinr', or feelin(, they required :?ermission, 

do not feel the oblication to let them c00tinue. 

ODe of our members was confronted by people they had allowed to 

cut Christmas trees on their property for several years, with the 
declaration that they would no longer have to ask permission to 

, 

6~et t:1eir trees any 10nger---x}lxExiawxwNNxNxaiiNx--we realize that· 

this is an extreme example, but that is the trend. 

p.wease do ~N;txa1JS:s pass SB 347. 

a \,:Olr:dlt sr.or~ed" __ ---. 

i 
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I 
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To: Senator Jean Turnage, Chairman of the Senate Judicary Committee 
and !IleLlbers 

I am writing you a letter to ask you to su~port S.B. 347 and 
S. B. 348. I am Teddy Thompson, Sweet Grass County Rancher. 

My reason for concern stems from the fact we have lived and 
ranched in an area, where two rivers are part of our boundaries, 
since 1920. lNe have never denied access to people who wished to 
use J.;hese la:p.ds for recreation along these rivers. The two ri-.,ers 
are Boulder River and Yellowstone River about two miles Northeast 

of Big Timber. The distance involved would be three miles of 
river frontage. 

The recent Court rullings on the Beaverhead and Dearborn 
rivers would indicate taxpaying land OW:lers (?long rivers do not 
have any ;:>rotection against prescriptive easement and trespass 

by recreational users. There are many more ramifications connected 
with these ruling such as irrigation structures, fencing of pastures 

etc in addition to assess by spor.tsmen. 
A do pass recommendation by members of your committe for 

SB 347 and SB 348 would certainly help us,as ranchers,to continue 
our past policies of access -,or people who have enjoyed them for 

tr.e past sixty some years. 
Thank you for your consideration. 

-'~~'~---" ~----"'---
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The following resolution was passed without a 
dissenting vote at a meeting of the Montana CowBelles' 
Board of Directors on February 10, 1983 in Helena. 

STREAM ACCESS 

Whereas the privilege of landowners to regulate access 
to their private property has been a fundamental right, 
and 

Whereas the purpose of fencing private property is for 
control of livestock and is a necessity in a responsible 
livestock breeding program, and 

Whereas two recent court decisions on the Beaverhead and 
Dearborn Rivers have established them as navigable streams; 

Therefore be it resolved that the Montana CowBelles support 
legislation for the purpose of defining navigability; 

Be it further resolved that the Montana CowBelles go on 
record in support of an amendment sought by Senator Galt 
to strengthen the landowners' rights with respect to 
adverse possession in that a recreational easement could 
not be established through adverse possession. 

Joyce M. Grande 
President 

•.. the voice of women in the cattle industry 



FEBRBARY 16, 198,3-

SUPPORT - S-J48 

MR. CHAIR~1AN AND COf1:UTEE t-IEMBEaS - JUDID IARY 

I AM IN SUPPORT OF S-,348 

1. :BECAUSE OF THE DllCISION HANDED DOWN BY JUDGE BENNRl' WE NEED A BEITER 

DEFINITION OF A NAVIGABLE STREAM. 

~. BUi TO'1HE HARRASMENT Ai''W P.R.ESBURE ON PRIVATE J..AHOOrlNJ£RS BY OUTSIDE 

INTEREST GROUPS SOOH AS THE COALITION FOR STREAM ACCESS, WILDLIFE 

FEDERATION f SIERRA CWE A.'iD FRIENDS OF THE EARTH, liRO QUIETLY OR IN 

THIS CABS OPENLY ARE TRInG TO TAKE IWAY THE CONSTITUTIONAL RIGHTS 

OF PRIVATE LANDOWNING CITIZENS. 

iI.THE FISH, WILDLIFE AND LJARKS DEPARTtmiT SHOULD TRY HAitDER TO HAVE 

BETTER RELATIONS WITH LANDOWNms INSTEAD OF . JOINING WITH RADICAL 

GROUPS IN ACQUIP.atiGLAND., IN MY opmIlClN BY DEVIOUS MEANS •• 

4. IF ·liE DONeI' 1 .. J.tEND THE DEFINITION OF NAVIGABLE STREAM, I B.Ii!I...Il!.""'VE 

WE WILL SEE SOME OF THE WORST RELATIONS BETWEEN PRIVATE LAND OWNERS AN 

AND OUR CITY FRIENDS THIS STATE HAS SEEN. 

5. THERE WILL l'ROBABLY BE l'HE ARGUMmT THAT IT WILL CLOSE ALL THE 

STREAMS ro BOO--TSMEN. ! DON'T THDiK THAT WILL BE THE CASE. IT WILL 

SERVE TO HELP THE LANDOWN!S IN paonnTING THE PRIVATE LAND ADJACENT 
~ .•..• 

TO THE STREAMS AND PROTl!I:T THE STREAMBED IN MOST CASES WHEaE THE OWNER 

o HAS PAID TAXES SINCE THE LAND wAS REORDED. 
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6 •• THLS BILL r-iY SOUND HARSH AT FIRST BUT IN THE roNG RUN WILL dLP 

ESTABLISH BEl'TER RURAL ~AN RELATIONS. 

THANK YOU, 

W'L'IDSOR WILSON 

tCLIDD, MONTANA 
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MONTANA WILDLIFE FEDERATION 

Testimony on S6 348 

February 16, 1983 

Mr. Chairman, members of the Senate Judiciary Committee: r4y name is Ken 

Knudson, here today representing the Montana Wildlife Federation. 

lSuccessful legislation addresses valid concerns in a way that brings opposing 

interests closer together. Legislation is usually unsuccessful, and certainly not 

in the best interest of the people, if it elevates the potential for conflict 

between interests. 

Any attempt to nullify the legal right to navigate on nearly all of Montana IS 

rivers will be unsuccessful, if only because it would clearly invite conflicts 

and controversy. Successful le~islation, on. th~ other hand, would seek accord 

by suggesting valid solutions to concerns involving property rights, access and 

river management. 

5B 348 clearly represents an unsuccessful approach. Not only would it 

invite conflict, but it would also be extremely restrictive and regressive to the 

interests of a significant portion of Montana's population. To restrict the 

definition of navigable streams, as is being suggested in this proposed legislation, 

would jeopardize the rights of t40ntanans from every cross section of age, 

employment and political affiliation. 

An opposite approach to 56 348 would be to establish a fund, provided by a 

user fee on floaters, whereby access sites could be leased, fences compatible 

with floating could be constructed, river maps which clearly show ownership and 

hazards could be published, and litter clean-up campaigns could be conducted . 

. --~~·-f1r. Cha; rman, the Hontana Wi 1 dl He Federation has been advocating such an 

approach for some time. 

For your information, I have attached to my testimony copies of editorials from 

some of Montana's largest daily newspapers that reinforce the Montana Wildlife 



Federation's position on the stream navigation issue. I won't read the editorials 

in their entirety, but I would like to briefly read some excerpts: 

The BILLINGS GAZETTE, January 20,1983: liThe Montana Wildlife Federation's 

proposal to levy a f10ater ' s fee ... is a good one ... answering the needs of both 

groups affected by it and funded by the people who benefit from it." 

~The GREAT FALLS TRIBUNE, January 10,1983: "There are blo ways for the 

Legislature to approach the question of recreational floating on Montana rivers 

and streams. 

"0ne is the confrontational technique. It involves pitting farmers and 

ranchers against recreationists, and painting the entire issue as a confiscation of 

private property and an attempt to interfere with normal agricultural operations. 

"That approach builds fences and creates dissension. It won't be an effective 

vehicle for solving disputes. 

liThe other is the cooperative technique, typified by the Montana Wildlife 

Federation's approach. This group has admitted to landowners I valid concerns about 

having people float through their property, and then it has offered some solutions." 

The BOZEMAN CHRONICLE, January 5, 1983 (Referring to the f10ater ' s fee 

concept): "This is the type of creative and useful solution the Legislature 

should approve soon before the situation gets out of hand. Other legislation 

challenging floater's rights to' use the rivers would only fuel the fire." 

During the past couple of months, I have had the opportunity to discuss the 

question of navigability and stream access with numerous organizations and 

individuals. Certainly, some of the most enlightening comments have come from 
.. 

people who have been landowners and/or recreationists for over 30 years. They 

spoke of earlier days, when cooperation and mutual respect for each other's interests 

and concerns were more common place; and I personally remember that spirit of 

respect from early days spent on my grandfather's farm in western Montana. 



". 

Now there are many reasons for the deterioration over the past several years 

of 1andowner/recreationist relationships - a deteriorating economy, more people, 

loss of more open spaces and, most unfortunately, polarization of points of view 

through loss of communication and understanding about honest differences of 

opinion concerning resource issues. Fortunately, this latter problem, unlike 

the first three that I mentioned, is more controllable and reversible. 

Probably one of the most difficult things for any of us to do though,- is to 

sit down and try to work with someone who we think disagrees with our point of 

view. However, once we all realize that we mutually have more to gain than to 

lose, we can make progress. 

One thing is certain, economic influences and more people will continually 

and increasingly apply more pressure to the private and public resources of our 

state, but we1re lucky in Montana, because of our sparse population, rural 

lifestyles and past spirit of cooperation, to still have time to begin working 

together on such critical issues as public access and property rights. To wait 

any longer, or even worse, to pass legislation that will divide people further, 

~ould only decrease the chances for finding mutual accord. For precisely those 

reasons, the Montana Wildlife Federation requests that this committee recommend 

a lido not pass ll for 5B 348, and instead consider the kind of legislation that 

the Montana Wildlife Federation has been suggesting. 

We at the Montana Wildlife Federation realize that landowners do have some 

valid concerns about trespass and private property rights. We only hope that 

this legislature will pass a bill that will help open up communications rather 

than break them down further. 
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Thc::-e lIre t\,;o w~ys for tl;e LCfis::;.t~lre to 
~i'pro3ch the question of recrc~t;o!1~1 !!o:lt­
ing on r.~ontanl rivers and stre:lms. 

O~e is the confront3tio:131 techniqu~. It in­
"GIves pitting brmcrs nnd ranchers ag:1inst 
rccrc3tionists. :md p.1inting the entire issue 
<'5 a confiscation (If priv.1te property nnd nn 
2aempt to ;ntcrfcrc with normal agricul­
tural operations. 

. 
Tr.lt aoproach builds fences and creates 
dissension. Jtwon't be an eff~ctive vehicle 
for solving disputes. 

The other is the cooperative technique, typi­
(led by the Montana Wildlife Federation's 
arproach. This group has admitted to land­
owners' valid concerns about having people 
flo:lt through their property, and then it has 
ofiered some solutions. 

Most important, the federation has pro­
posed a floaters' fee. Money from a S2 or $3 
ycarl:{ fee (higher for commercial opera-

'lions), and p~rh3ps from other revenue 
sources such as t::lxes on equipment, would 
be used to ease landowners' concerns. 

, For instance, according to the Wildlife Fed­
, eration. use of the money could help pay for 

seasonal "river riders;" for assuring there 
are public access points to streams; for 
posting signs, publishing maps, cleaning up 

litter. z:r.d ,-ssisting hnco",;-ne:s to build ::!ny 
need8d fC:1ccs. 

The c:m:;er, of course, is setting up teo 
much, ~.tre3m rc:::ubtion, But ::!s more peo­
ple become interes!ed in flo.1ting, some 
form of man3.gcrr.cnt is needed to protect 
the land, the landowner and the recreation­
ist. 

Montana is not without examples of cooper­
ation over river accc:;s questions. Interests 
oC bndowners and rccrc2.tionists have been 
prctected on l:oth t!1e Smith and Blackfoot 
rivers in recent y(;ars. 

Neither is the state without examples of 
recreation-oriented, user fees. Witness the 
fees snowmobilers must pay. Sportsmen 
pay excise taxes on hunting and fishing 
equipment to help support wildlife manage­
ment activities. 

The recent court rulings to open stretches 
of the DcariJorn ::!nd Beaverhead rivers to 
floaters guarantc~ that accompanying ques­
tions - particularly on high water levels 
and property taxation - will face legisla­
tors. 

Their best bet is to take a cue (rom the 
Wildlife federation: to look at user fees and 
the possibility for river recreation agree­
ments; and throughout the process, to 
stress cooperation. 

Floaters' fee proposal 
strikes a compronl,ise 

The Montana Wildlife Feder­
ation's proposal to levy a float­
ers' fee of $2 to $3 for each boa t, 
raft or canoe plying the state's 
navigable rivers is a good one. 

Particularly so in light of two 
recent District Court decisions 
ruling the Beaverhead and Dear­
born rivers open to floaters from 
high-\vater mark to' high-water 
mark. 

The decision delighted sports­
men but piqued the ire of fann­
ers 'and ranchers around the 
state. 

The floa ters fee is a good 
compromise between the two in­
terests. 

Sportsmen give a little and 
get a little. 

would change that, but not too 
much. 

The fee is certainly minimal, 
and the money raised would pro­
mote the sport by the acquisition 
of access, camping and stopping 
sites. 

These sites would be appro­
priately marked on maps pub­
lished under provisions of the 
proposaL 

The farmers and ranchers 
would be given assistance in con­
structing fences and other struc­
tures compatible \\ith floating. 

Additionally, the measure 
promises to explore the question 
of property tax assessment be­
tween high water marks and calls 

. for hiring river riders to ensure 
Floa ting dawn one of the that floaters do not trespass on 

state's iarger rivers to st.1lk the or litter private lands. or destroy 
wily trout or just to relax, is one property on those lands. 
of the st1te's few, relatively un-

---·TLblr~.;-t..:c.~~:~rtd:i{)~l~ .. 111"'.d(':'\:fl-~~ItL~ good proposal, answer-
oped sports. ing the neeus ori.)6-i.ngrouTJ-n;- .~~. 

feeted by it and funded by the ' 
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Montana Audubon Council 
Louise Bruce 
TESTIMONY IN OPPOSITION TO SB 348, February 16, 1983. 

Mr •. Chairman and members of the committee, 

I am here today on behalf of the Montana Audubon Council. 

Audubon has a statewide constituency of 2400 people - people who 
appreciate the opportunities Montana streams provide for not only their 
recreational pursuits, but also for their inherent historical, ecologicalt 

and cultural attributes. 

Audubon feels that the limit proposed by SB 348 upon the navigible 
waters of this state greatly inhibits the enjoyment of an important, 
and valuble resource. 

Due to the tremendous diversity of streams present in Montana, river 
recreation is a rapidly growing leisure time activity. Within the 
boundaries of the state, opportunities exist in a wide variety of 
settings: from challenging whitewater to calm, slow-moving currents. 
Because of the variety of experiences available to the recreationist, 
river recreation can .hardly be classified as a passing fade. 

As Montana grows, the number of river recreationists will grow. 
This expansion will undoubtedly lead to an inevitable increase in 
recreationist - landowner conflicts. Audubon feels that SB 348 proposes 
no solution for this source of friction, and fails to acknowledge 
river recreation as a significant activity worthy of a place on 
Montana waters. 

;;J<~uod 

In addition to the detrimental effects SB 348 I have upon recreational 
pursuits, Audubon believes that it is important to recognize another 
positive attribuw~of Montana streams that this bill would adversly 
affect - the accessibility of a significant part of Montana's 
cultural and natural history. Streams in Montana played a major role 
in the first exploration of this state and were often the only lifeline 
of early peoples. SB 348 would result in the loss of accessibility 
to valuble and important areas which are most easily accessible by 
watercraft. 

The need, then for navigibility on Montana streams indeed exists, and 
the demand will only rise - not fall - a situation that can not be 
remedied by legislation which merely places a severe limit on the 
number of navigible streams; this can only serve to heighten 
problems. 

--·---AuduEon~opposes SB 348. 

Thank you. 

~£3~ 
Montana Audubon Council 
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Gentlemen: 

If these bills pass, the results will do drastic injury to the present and 

future economic base of this state. As well, the protection of Montana's 

streams will be questioned, expecially if the Ecological Services Division, 

MDFWP, is eliminated or weakened through restructuring. 

OUr Montana economy must be kept from being debilitated by legislation which 

restricts monies spent by resident and non-resident recreationi~. Guide 

services, dude ranches, tackle and sporting shops, eating establishments, 

grocery and retail outlets of all kinds, hotels and motels, travel agencies, 

and so many more periphery tourist-related businesses dependent upon 

recreationists will be severely damaged by these thoughtless and careless bills 

which by their very nature eliminate availability of water resources used by 

sportsmen. 

I question whether the sponsors and co-sponsors alike have considered the 

businessman and his need for the recreationist's dollar. Constituents 

of these ~ sponsors should critically analyze the methods these men have 

taken to solve a problem. Potentially, they are causing more grief than cure. 

Df~· 
'~ vJ II 

Governor Schwinde~stated "economic development is high priority of (his) 

administration. He has stated "Montana state government is committed to 

the conscientious expansion of our economic base. If Montanans are to have 

jobs, we must design and foster a healthy economic climate for business 

while preserving our unique values for future generations." 

• 

I 

I 



Page 2 

These bills do not contribute to our economic base or help Montanans have 

jobs. 

Regarding protection for Montana streams and rivers, if it were not for 

sportsmen who use the rivers and streams - so many violations and so much 

wanton destruction of the state's waterways would go unnoticed. Many of 

the same sportsmen who would be eliminated by these bills from the state's 

waterways are the ones who guard the resource as respectfully as the land-

owners whose lands border streams and rivers. 

There must be a compromise struck which protects the land owner, yet allows 

use of our natural resources. These bills are not compromises. I urge 

these bills not be passed into law. 



Timberline 
)]{~CCn@1ITffi@1cll(Q)ffi\~ llffi\cco 

Pebruary 15. 1983 

Senator Paul Boylan 
Representative Bob Ellerd 
Representative Norm Wallin 
Capitol Station 
Helena. MT 59620 

Gentlemen: 

Speaking candidly. we believe your co-sponsorship of Senate Bills 347 and 348 
shows poor judgment and little concern for the majority of the constituents 
you represent. In our view. with your concern for protecting landowners' 
rights you have not considered the economic affects these bills will have on 
local businesses dependent upon recreational uses of streams and rivers. As 
well. your bills are selfish schemes to address problems of a comparatively 
small group of landowners which ignore needs of the general public who have 
the right as Montana citizens to use our common resources. 

There is no doubt that the prohlems of landowners rights must be addressed. 
\ve do not believe a man's land and rights of ownership he has worked hard to 
protect should be taken away. However. we also do not believe natural resources 
such as major streams and rivers should be locked up and kept from the public. 

Included here should be the consideration by you of the economic needs of our 
state and its entire citizenry. Closing rivers. which represents loss of 
recreationalists' dollars. translates to lost jobs. Constituents are not very 
forgiving when they lose their jobs and. in this. case. especially if they are 
fishermen. 

Our firm is in daily contact with sportsmen's groups and private landowners. 
Both are concerned with protection of water ownership rights and safeguarding 
the fishery habitat. These bills do not bring these two groups together in 
compromise. Instead. these bills and your participation only widens the gap 
of cooperation and understanding. 

We rerommend as a business interest. constituents. and sportsmen. that you work 
for compromise and not support these bills. 

Sincerely. 
! i / ). ~j 

, ... ., ,/' ~. 

//';;' }~V'-__ 
_ _ Johl'1~.~~ e6~win 

Gpneral Administrator 

JR~/mkrn 

• 1 ~7 \\'ejt 7'tLtin • Bozeman, Montana 59715 • (406) 587·9004 
__ ~ __ ._ .!_1 (ttiJll"l ~{1(lhe.asLNinth.!Relk~me..Washin!!ton.9.8nQ4...d20fiL45U53Q~~==~~~=~~~~=~~ 



~ JOHN R. CORWIN 
General Administrator 

Timberline 
IR2.~~ll0\jGm(1l\ltfl(l"J)fI;\~~9 n)rt~o 
Fisherv C()r:A".U_lt.9~t~ ~_.8(~~~t~~S~L~l~<~~ __ __ ~.J<."'~_-=--~~--~~. ~; __ ;" __ ~= _______ .. ~ ___ .. .,.--,,, 

127 West Main Bozeman, Mt. 59715 • (406) 587-9004 
10609 N_E. Ninth • Bellevue, Wa. 98004 • (206) 454-6530 
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MY NAME IS DAVID MASON 1324 \'l. PLz\ TINUM BUTTE, MT. 

I AM SPEAKING AGAINST C'ENATE BILLS 347 AND 348 • 

. Z\GAIN 1-'lE HAVE CONE TO SEE IF ELECTED OFFICIALS lHLL ACCEPT THE 

CHALLENGE OF NOT TAKING AWAY THE RIGHTS OF THE PEOPLE IN OUR STATE. 

I HOPE THAT THIS COMMITTEE CAN SEE THE DISASTOROUS EFFECT THIC' \HLL 

HAVE ON ALL PERSONS IN THE STATE OF MONTANA. 

MANY SOCIAL AND ECONOMIC PROBLEMS hTILL BE CREATED BY THESE TWO 

BILLS. MANY OF OUR COMMUNITIES ARE ALREADY IN THE MIDDLE OF VERY 

DIFFICULT TIMES AND I SINCERELY HaPE THIS COMMITTEE HILL TAKE A 

POSITIVE STA..c'\)D TO "KILL" BILLS 347 AND 348. 

IF THESE BILLS ARE PASSED YOU hTOULD BE GIVING A SELECT FET'] THE 

CONTROL OF THE RIVER SYSTEMS IN MONTANA. WE HAVE ALREADY SEEN 

~ 
RESTRICTIONS ONejONE RIVER THAT HAS GIVEN A FEH BUSINESS INTERESTS SIMILAR 

CONTROL OF THE UPPER MADISON RIVER THROUGH A MORITORIUM -- NOT EVEN 

A LAl'!. THIS HAS ALLOl'lED THESE SELECT Fa'l 1'0 SELL BUSINESSES ~H1'H LICENSES 

AT ENORMOUS PROFITS WHICH \'lAS NOT 1'HE INTENT OF THE MORITORIUM. 

~'mAT BILLS 347 AND 348 COULD DO IS TURN OUP RIVERS SYSTEN INTO PRIVATE 

CLUBS FOR THE ELITE AND OUT OF STATERS. THE IDEA OF PRIVATE CLUBS IS 
I 

VERY EXTREME TO SOME, BUT LET US LOOK THEN AT THE REDUCED NONIES IN 

OUR COMMUNITIES BECAUSE OF LESS TOURISM, LESS TACKLE SHOP SALES, LESS STAT 

LICENSES SALES AND LESS BUSINESS FOR MOTELS, RESTAURANTS, GAS STATIONS, 

STORES AND OUTFITTERS DUE TO A SELECT FEW ABLE TO PLOAT OUR PUBLIC 

\'lATERS. 

TO ME 'rHE COMMERCE IS MUCH LESS IMPORTANT THEN THE SOCIAL EFFECT BILj 

347 AND 348 HILL HAVE ON THE PEOPLE HHO LIVE IN MONTANA. 

IF FAMILIES l'lHO ENJOY FLOATING ARE DENIED THIS RIGHT \"IE iHLL ONCE 

HAVE SEEN GOVERNMENT GIVE TO A FEW AND LEGISLATE AGAINST THE MANY. 

AG~ .. 
IT!) Ai'1AZING TO ME H01ri MANY LAI'IS TAKING AI'1AY FAMILY ACTIVITIES HAVE BEEN i 
INTRODUCED THIS YEAR BY LEGISLATORS WHO ARE FAMILY ORIENTLD. HERE WE ARI 



,\ 

II\' ['HE STATE WITH THE MOST NOTORIOU.S RIVERS IN THE WESTERN IJNI1'ED 

STArES FOR FLOATING AND HE ARE HILLING TO CONSIDER BILLS THAT HOULD 

TAKE AI'JAY RIGHTS H!-IICH ALREADY EXIST FOR ALL THE CITIZENS OF t-fON'T'ANA 

AND GIVE fHEM TO A SELECT FEi'!. 

THE RIVER RESOURCES OF MONTA:-..JA HAVE AL'dAYS BEEN ONE OF OlJR 

GR2Ar2ST ASSETS. DON'T LET THESE RIVERS BE EXPLOITED BY A FEW 

TV'HO IN THE END \'lILL HAVE THE SAt-IE ATTITUDE AS ARCO AND ANACONDA COMPANY 

TmJARDS OUR GREAT STATE AND HER PEOPLE. 

THANK YOU FOR YOUR TIME AND CONSIDERATION IN THIS MATTER. 



Comrnittee Hembers 
Jud.ichry Committee 
~C()n.tana State Senate 
Helen?., iIontana 59620 

;)cor Committee EeIiillers: 

I' 

February 16, 1983 

.';.s a ml.tive l,lontanan, born and raised on a ranch in northHestern r':ontana, I 
respectfully ask that the Co:r:rrrr.ittee HeY1bers oppose Sen:=t.te Bill No. 347, an 
.\ct Providing that Prescriptive Easenent Cannot Be Acquired By Recreational 
Use, :=t.nd Senate Bill No. 348, An Act To Amend The Definition Of tlN:=t.vigable 
StrGal':1. II 

I have floated and fished J.Iontana Rivers since I \faS hfelve years old, a 
period of more than fifty years, ::l.nd I ';fould very much like my children 
and grand-children to have the saw.e opportunity to enjoy these rivers that 
I h9.ve had. 

Contrary to published ne\'lspaper reports that the passage of these Senate 
bills \-IOuld not affect the floating by reasonable recreationists, the fact 
is that they would very effectively put i:ontana IS rivers off lill.its to the 
average sports person. Or, at best, it ,-IOuld permit access to the rivers 
at the whim of an adjacent hnd-m-mer, or possibly for a fee that might be 
prohibitive. 

It \'JOuld effectively put commercial rafting outfitters A.nd guides out of 
business, adding to Hontana IS plready high unemploynent. 

It vmuld cause a heavy loss to the State, and to the business community 
in the area of lost tourism. 

I have no wish to trespass on any persons land, and I do not leave any 
litter behind. Hy only \-lish is to have the right to enjoy using the rivers, 
A.nd the sand and gravel bars up to the edge of vogetation A.t the normal high 
1'later r'J2.rk, v{hich I consider to be the property of the State. 

I am in favor of cooperation betvleen land m-mers cmd recreationists, rather 
then confrontation, and ':[Quld support any reasonable legislation to further 
such cooperation. I cannot support such an ill-advised pair of Bills such 
as Senate Bills No. 347 and No. 348. 

Respectfully, 

///', '~ / / ./ 
/ I '1 ,,- -;! //' ~' 

/J/;li:M /. ' {,{t.~/t!-tt-C>L-
~hlter H. C3.rpenter 
320 40th Street South 
Great Falls, l~ontan(l 59405 

'~---'--= 
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SKYLINE SPORTS~1EN'S ASSOCIATION, INC. 
P. O. BOX 173 BUTTE, MONTANA 59701 

February 15, 1983 

Members of the Judiciary Committee 
Capitol Building 
Helena, Montana 59601 

Dear Sirs: 

The members of the Skyline Sportsmen of Butte would like to go on 
record as being totally opposed to Senate Bills #347 and #348 which are 
being introduced by Senator Jack Galt. 

The status quo of enjoying Montana streams for fishing, hunting, 
trapping and other forms of outdoor recreation must be maintained. Why 
should litteraly thousands of people, both in and out-of-state, be pun­
ished for two short-sighted landowner's greed for monetary gains or per­
sonal vengeance? 

Montana waters have always been a public resource and should be main­
tained as such. To do otherwise, would render the state's third largest 
industry a terrible financial blow. For example; in the small town of 
Ennis, Montana, the income from the Madison river and the spin-off returns 
for that area and the rest of the state totals over $16,000,000. Why deny 
this entire community a chance to make a living because of the greed of a 
few people? 

A reverse philosophy would be for all sportsmen to declare our public 
lands off limits to stock grazing and emphasize wildlife and recreational 
uses as the primary use. The taxpayers have allowed the rape of our pub­
lic lands to go on for too long. If we are denied reasonable use of MOn­
tana waters; then, in turn, we should fight unreasonable use of our public 
lands. 

Your consideration to kill both bills would be greatly appreciated. 

Respectfully, 

~~C!-~~ 
TonYp-Schoonen, President 
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Judiciary Commit.tee 
Re: S.B. 325 
Room 325 

,Position -Opposed 

Mr. Chairmar: .And Comrr.itte Kembers 

I 
leb. 16, 1983 

I 
Hy name is LeRoy Corbin, 1203 'vi. Silver, Butte,Mt., and I am testifying against 

;::.E. 349. :':y family and I hAve beEr: river flnating for the P9!st fout years and are I·. 

strcr.g2y opposed t.o tre clesin~ of tree rivers that can be receationat.y floated as 
recently defined b'i the courts. The water belongs tc the people of this state and 
should be there for tr.eir use, net just th€ use of the faemer or rancher for 
irrif-aticn or rtock wat€l·ir.e. 

r·!ost eft ~.e Innd next to the ri vcrs is prlivate r,rcperty and· should be treated 'I.'" 
as such ty ,.,lii citizens. I have ah:ays treated th:i oS land with respect but I am d 

also a~"·€ tl"t len. are fccple tho\. do not. "l,Y ~h€ concerned float.,." 
for tre wrongs of a few? ~ut e ftjff pf:nalty en tras I . violate the rights 
of the ":"l'O;ert'r C"· ... ner hut ,ie, not ;.u:-"ish the IloatE::rs apprCciate the riversJ 
and resncct tr,p :'~g~:.; c,f ~"''' private land owner. I 

~z,~ i 
Ro:~in '~ , 

I' ~1i 

I 

I , 
.." 

I 
=-~-- -~-~--- -~--~~-~-~------~----~·o-____ . 

I 
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Kevin ~.'lagner, !\i!issoula 

I am a fishertnE.n and weekend floater of ':lestern I'::o.l.ltana 

rivers. I am sure that there is no other state that offers 

our diverse smorgasbord of scenery, wi~dlife and clear 

. water anj ::: intend to continue my delight in its pleasures. 
. ,?,_ () '1 k " II -':f If t ie .d v"%- '1(,-J 

Recent court decisions have affirmed that :floating is Yv'eJe ... fly clef: 
,., .' , 

indeed 'my ri:;ht and not solely 0. granted priviledge. Yet 

the rancher as taxpayer, property owner and steward of the 

land through which I fass also has rights which need and 

jes~rveprotect:::on. 

Senate Bills 347 and 348 although intended to do this 

will result only in driving a wedge between recreutionists 
't' 

and landowners ~romoting bitter relations and fossible 

violent conflicts. Any legislation -that seeks to exclude 

such a traditiJnal group of users as floaters is 

undernocrRtic and extremely diviSive ,. An alternative bill 

which takes the onus of liability off' the property owner, 

protects his rights and preserves those of the recreationist 

wi11 best serve us all. 

-----~----



TESTIMONY ON SENATE BILL 34'7, Wednesday, February 16, 1983 

PRESENTED BY ED KLEIN, 712 - 27th. St. N., Great Falls, MT 59401, phone 454-1792 

TO THE MONTANA SENATE F ISH AND GAME COMMITTEE 

My name is Ed Klein, an engineer employed in Great Falls. I am here 

today to strongly oppose Senate Bill 347. 

If there is no public access across private property to public lands, 

private land owners have effectively kept the public from using public lands. 

I feel there should be some type of access for the public to all public 

lands, compatible with the right of private land owners not to have their 

p rope rty damage d • 



TESTIMONY ON SENATE BILL 345, Wednesday, February 16, 1983 

PRESENTED BY ED KLEIN, 712 - 27th. st. N., Great Falls, MT 59401, phone 454-1792 

TO THE MONTANA SENATE FISH AND GAME COMMITTEE 

Senator Ed Smith, Chairman 

My name is Ed Klein, an engineer employed in Great Falls. One of the 

great joys of my life is floating the waters of Montana. I am here today to 

strongly oppose Senate Bill 3~. 

People in the state of Montana have a right to use our water. Farmers have 

a right to use the water for agriculture. Montana Power has the right to use 

the water to generate electricity. Cities have the right to use the water for 

people to drink. Industry has the right to use the water for processing. 

Fishermen should have the right to fish. Boaters and floaters should have the 

right to float. 

My personal belief is that we have a right to use the waters of Montana, 

but we also have an obligation to respect the property owners' land, and that 

boaters, floaters and fishermen should not trespass and damage property. A very 

small percentage do cause damage; the rest of us should not suffer for their 

misdeeds • 

In addition, tourism is one of the major economic factors in our state. 

I am convinced that many people will see a law forbidding use of so-called 

"private" rivers as a deterrent to tourism. 

~_._, ____ . ~ T~11!':ge., yOtL-t-O- VoJ;k'_2 g.:1i-?s t-this·~bi-±l.~~-~-~· .-..... -~.-~~~.~ .. ,.~~~~.~-~,~. 
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Senate Judiciary Committee 
State of Montana 

Benjamin C. Goodwin 
3211 - 5th Av~. South, 
Great Falls, MT 59405 

February 15, 1983 

Re: S. B. 347,348. Opposition 
thereto. 

As a river floating enthusiast I oppose Senate 
Bills 347 and 348 on the following grounds, 

1. The water in a stream is public property. This 
water originates outside the. boundaries of landowners' 
property and passes on therefrom. The landowners' 

rights to this water are limited. 

2. Navigability should be defined by ability to 
navigate, not by some artificial standard imposed 
by law. 

3. Recreation is a legitimate and beneficial use of 
stream water ..... beneficial to the landowners them­
selves in that it attracts money to the state without 
increasing the permanent population. 

4. Agricultural and recreational uses are not 
mutually exclusive. They can, with due consideration, 
be carried on without detriment or annoyance to 
either type of user. 

// 
L 



SB 348 

7he courts in Montana in two separate cases within the last year 
have held that: 

1. Two relatively small streams in Montana are 
"navigable" 

2. That the term includes recreation vessels of all 
kinds 

3. That the state of Montana owns the streambed to the 
low-water mark 

4. That access must be permitted to the high-water mark 

i:ollowing are some of the problems these decisions create for the 
landowner with a stream through his property that could at some 
time of the year support the floating of an innertube or larger 
recreational vessel. 

1. Access must be un res t r i c ted. T 11 i s would in effect dis all 0 H 
a c1 j 0 i n i n g I-a n do w n e r s t 0 fen c e a c r 0 s 5 a s t rea man d may h a vet 11 e 
effect of forcing them to fence the stream in order to control 
livestock. 

2 . A c c e ssm ~~.!:. beg ran ted tot h !::. b.i..~.:.~ ate r ~~.£~ S 0 for 
streams with heavy spring runoff the landowner could not stop 
travel by any means so long as they remained beloH the high-water 
mark. This would be including wheeled vehicles as well as water 
or foot travel. 

3. The state would o\Jn the land to the low-water ~ark including 
the iUTileral s. -This creates a number Of proble~ For example: 

a) Land leased for mineral developmerit would have to exclude 
for the state that portion. 

b) Right-of-way for roads, utilities, pipelines, etc., do 
not include one granted from the state and therefore 
would all be in violation of trespass~ 

c) The landowner would not be reimbursed for taxes paid on 
the streambed and the streambed would have to be surveyed 
in order to ascertain those taxes. 

4. No consideration is given for chanse of stream course. 
As a consequence, the state has an ever changing title to land 
and minerals. 

5. The 1. a ndo~", ner wi 11 rece i ve no compensa t i on. t!o compensa t i on 
t,y i 11----se given for property taken nor for the costs associated 
with the loss of the property. 
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February 11, 1983 

I am deeply concerned about t,.,.'o f0rtr..comine; senate bi lIs: n~trr!ely, SB ;)+7 
3I;d 3i+8. Both of these bills shQuld ce d8fe'1ted. F'ir::;t 1 would like to introc1;CS 
myself. I was (:o:on on a C!attle ray:ch in SCl.ll:J:c:>rn Idaro 63 years A.gr] last June. 
In the srring of J977 I retired as Dlll· professor with Emeritus statvs 
frof'1 VSU at Eozem3.I1 after a successf1.l1 teac11ir.c career of 35 ysars. I l~no ... ] '.l.r.d 
r0sr cct th? ri£!;ts of farr;€rs and r;:mcl;('r~ 'Y1ho2e her1 tage I sha 1'8. H01r,ever, 
ti:e it;sues irl these bills 'Nollld deprive r;~any citizens of pri":ate and corrmercial 
use of m03t of F0ntan:l's rivers. Unless jnclividual permission .... w.s sou;:ht out 
fro:n t'r.e rClDc!-,er whose la::d 3·~rou."ds the river, fishin8 ?::rl Coating pr:' 1!ilege3 
would be denied. Pre~ently I can go fr'ely and fis1: these river·s. 

Article IX, sec.3, sub-sec. 3 of the Constitution of r·:ontana st".t~s: "All 
tre surfe.ce, 1.lndergro1Jnd, flcod and at:::osrrere water '.-.'i ttin the bOu.rldc.i.ries of 
the state aro;? the rrope~ty of t~e st~te fsr tYJe ~1S(7 of j ts reo}:le 2.I'Ld ar·e sub­
ject to appro~riation for beneficial 'USGS as r:rovided by 1a .... '." 

Ranchers con't exclusively own the Hater that fIrMS ttreuc;h rivers of 
Y.or:tana. 'I'tey 2imply are eTJti tIed to u~e it as Rre tr.e res+, of us. l'!ei tJ-:er 
should they be in control of ,crsons pri vile~e:i to fj.sh or float U!eP.1. 

Recently arcurr;pnt'3 were f[}3.Ce by a raTJcher, :·;i}:e Curran, over on t1-_c De;~·to~ 
that he had to :[;Qy taxes on tr.e river 'lnd river bed so, tl,erefore, he '3:-:0111d. con­
trol ,·~to travels over it. I cculd use tbe. sarr:e arg:un;ents on rr.y city prererty. 

I am required by law to bui:d, rraintain a:1d 8ho'12l t:-e snew off my sidH:3.lks :yet 
I do no~~ control ....... 1".0 .... ra"ll~s ever tr;crr.. Also I a'n t~,-:d on ('ne f.8.1f' of T.r.E "tlley 
wbicL is a roadhTay over which r:eo1-:1e a:'e ~rivileGed to d:o:;'vc. L'nfortul,o.i,=ly, J 
occas:on:llly [-'ave to pick u:;--: the b:::er C2.ns and refl)Se left by a fe' ... ttcl.:c::t2ess 
people. Do you think I would be justified iY1 seeking let;isl ation to f'i trleI' can 
alley traffic to all the goon neigficor.s ~v!:o use it or m2Y8 each I:rosrect~ve alley 
driver ask my permission to pass tr,rough? Of course not. 

In the or-inion of r.1yself and I)t~e1's, tte F'lyir.g :J on tte rv'.'!dison ar.e: G~llC:t­

tir.. 3.!ld tte Curran r:::.ncb or: the D'O'aroorn heve devGlof,ed tte relutaticn of [-.31'­
assir.g decent, respectClble s~ortsmen, trreat81ing them ....... ith their rifle~ swing­
ing and tteir \lsual eri ta~ rE". SB 3lf7 ard 348 play into the haEC:: of U:ese 
recpJ.e so t~~~y CaJ1 di~tate cur i·rivllec.~ .. es, e~-:~~ .. e~i8.11:-/ f0~ ~8n like rysel:i:~ ~rto 

simr1y ·~~&!1-:' a i:~?:vJ rJ.~~urs of good fisr.:':-,g ...... : t.~()ut c~.:;cir ... ~, Lp.:e_Ssr.0r~t cr ~_avi:r~L 

to C:riv~ rni.18s 1.d t1: bat in hand to !'l'3e!r. rerr:1isr:-i Cl:1 to fish fro:n sorr.e lar:d baron 
or corrorate r::mch like the two I Lc.ve mentior.ed. 

FJoatin,s and E-uidiD[ cCI):r~.prciaJJ:i, in l'·:cntana, t~ve been ;r?cticed OIl 

our rjvnrs ".:c:l:" r·ver ?O Y2<:::r~3 ;;Ld :-:::\'::: r p1~erl ~~e"1.re:c;.' t:-.F ~"ec~cR"~J1.c~.c.l ::-;c.~s­

try ar·d cc)t2..t'lisI~ t,!-c (-:c(::.~ticr: t)f n3v.'J(:,·~t:.l·L""'G"/ 23 ~er.(\:;~.:.j·z.e,:: t::;r t~·~ r(;~p!"~t 

cour~t Cc<~S..3 ;')f' tte :)e':~,\i-'~L~; .. :d Dr:5 ti c Y"J:;:::'::-'~'2~~r.. Cprt'-.:.il1~Y y:.:-!.v?-;,::c.:.tt2.jt:.r Sr-.Ol:::'J. 
:-lot be ef3t.:;.c) i c;rled on cGnr..i tions :1f 1~2?9 a!... S1,.~gg~:t8d i!1 S3. 348·! 

...f:~--

) L,!::.--t .. , 

r 
't? I~~t. (1-L 

Resrectfu]ly yo~~s, 

lJ~C ':,.[. S~cl:"y 

Eozl-·rn:-.:..n, ?':(;r.~. 

-' / . 

'- I 
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Senator Jean Turnage 
Montana State Capitol 
Helena, Montana 59601 

Dear Senator Turnage, 

205 Graf 
Bozeman, MT 59715 
February 15, 1983 

I would like to register my opposition to SB 347 and SB 348. We have in 
Montana the finest free flowing rivers and streams within the Gontinental United 
States. People come the world over to enjoy and use these precious resources. 

I recognize that these bills represent a battle between adjoining land owners' 
rights and the publicts rights, and they are a direct backlash to the recent 
court decision on the Beaverhead and Dearborn Rivers trying to protect the pro­
perty rights of the adjacent land owner. 

At some point of volume a stream transgresses from an item subject to 
personal property rights into the public domain. To define that point in 1889 
terms is a complete disservice to the public in today's world. 

If commercial use is to be the test it should be commercial use prior 
to 1980 or 1970, not 1889. The old "log" definition does not even recognize 
that almost every stream in Montana was used commercially in the 1830's for 
Beaver trapping. 

You in the legislature are faced with many difficult decisions, I know. 
However, the decision you make on this issue may well be one of the most impor­
tant you make, and I hope that you will fairly weigh the rights of the public 
in your deliberations. Senate bill 347 and SB 348 are a complete abrogation 
of the public rights in favor of the adjoining land owners. 

Certainly, if the definition ultimately accepted determines that lands now 
taxed as private property are public domain they must be removed from the tax 
rolls. I do not advocate classifying additional streams as public domain, but 
I certainly think the ones currently being used commercially and privately for 
floating should remain available for these uses. 

Thank you for your consideration. 



MONTANA LEGISLATIVE COMMITTEE 
ON SENATE BILLS 347 AND 348 
STATE CAPITOL 
HELENA, MT 

DEAR S,RS: 

FEBRUARY 15,1983 

I WOULD LIKE TO T'KE THIS OPPORTUNITY TO VOICE MY WHOLEHEARTED 
OPPOSITION TO SENATE BILLS 347 AND 348. 

THESE BILLS WOULD BRING AN END TO THE FANTASTIC FAMILY SPORT 
OF FLATING MONTANA'S BEAUTIFUL AND SCENIC RIVERS. 

I HOLD FEW THINGS DEARER THAN THE PRIVILEGE OF SHARING THESE 
MAGNI~ICIENT WATERWAYS WITH MY WIFE AND TWO CHILDREN. My CHILDREN 
HAVE GROWN-UP TO THE THRILL OF FLOATING, FISHING AND SAVORIHG THE 
ENVIRONMENT OF THE B,G HOLE, BEAVERHEAD, MADISON, JEFFERSON, MISSOURI, 
BITTERROOT, FLATHEAD AND THE GALLATIN RIVERS. I KNOW OF NOTHING ~LSE 
THAT TEACHES THE APPRECIATION OF THE NATURAL BEAUTy OF OUR STATE AS 
FLOATING HER RIVERS. 

THE PROPOSAL OF SENATE B,LLS 347 AND 348 OF DEFINING "NAVIGABLE" 
ONLY THOSE STEAMS THAT BOAT TRAFFIC IN 1889 IS so PREPOSTEROUS 
AND ONE-SIDED IT IS EASY TO SEE ITS TRUE INTENT: 

"To GIVE CONTROL OF MONTANA'S WATERWAyS TO A VERy 
SMALL SPECIAL INTEREST GROUP AT THE TOTAL DISREGARD 
FOR T'IE MONTANA PUBLIC SPORTSMAN." 

WELL GENTLEMEN, BEING ONE OF THOSE MONTANA PUBLIC SPORTSMAN, I 
CANNOT LET THIS TREMENDOUS IN~USTICE HAPPEN, FOR THE BENEFIT OF MY 

GRANDCHILDREN AND GREAT-GRANDCHI~DREN, THESE BILLS MUST BE DEFEATED. 
SURELY, IF THERE ARE CONFLICTS BETWEEN LANDOWNER AND SOATER, THERE 
MUST BE SOLUTIONS TO THESE CONFLICTS THAT ARE FAIRER, MOqE MODERATE 
AND CERTAINLY MORE SENSIBLE THAT SENATE BILLS 347 AND 348. 

RK/JK 

HALO KUECKS 
71 HECLA 

B TTE, MT 
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Mothbal,~ the best 
if ,these :~iUs pass 

River floaters who enjoy' drifting 
down the Madison and Big Hole rivers 
, might as well mothball their boats if a 
couple of bills in the state Senate 
become law. "'t, ' '. 

\ The same goes for people who float 
the Smith, upper Yellowstone, 
Bitterroot, . Blackfoot and upper 
Bighorn Rivers. 

That's the opinion of opponents of 
Senate Bills 347 and 348. The bills would 

-< .',-

. ~'. 
,., .~' 

define as "navigable" only those ~~~~~~~~~~~~~~~~~~~¥~':i 
streams that had· boat traffic when 
Montana became a state in 1889, and 
prohibit people from 'gaining 
recreational use of private property on 
grounds the property had been used for 
recreational purposes for five 
consecutive years. The bills' were 
introduced by Jack Galt, a Republican 
who ranches near Martinsdale. ?l 

Only the Missouri River below Fort 
Benton, the lower Yellowstone and 
(m~ybe) the lower Bighorn would 
remain open to floaters under the bills, 
the critics say. 

Of course, ranchers along the other 
rivers could give permission to float 
through their property, but if just a few 
said "no," it could effectively put t,he 
whole river off limits. . 

A hearing on the bill is se't for 10 a.m. 
'Wednesday in Room 325 of the State 
. Capitol Building. 

. .' . ' . 

If you like river floatin~. it~ wOllJd.!LL._----=-_ 
l.tITt"'tu <menu:"-' ~ ... --' 

,Either that, or ask your legislators to 
seek a more moderate answer to 



Senate Judiciary Committee 
Senate 
Helena, MT 

Gentlemen: 

Medicine River Canoe Club 
Great Falls, MT 
February 13, 1983 

The members of the Medicine River Canoe Club 
staunchly oppose Senate Bills 347 and 348. 

One of the greatest things that Montana has to 
offer its current and prospective residents is 
enjoyment of the outdoors. If these bills become 
law, we can foresee that our rivers will either 
be closed to fishing and floating or operated on 
a fee basis by the controlling landowners. Pass­
age of these bills could do more to discourage 
tourism and the attraction of clean businesses 
and industries than any other measure we can 
imagine. 

Historically, rivers have been and should con­
tinue to be a public heritage. Defeat of these 
bills will help to ensure this heritage for future 
generations. 

Respectfully yours, 
Medicine River Canoe Club 

,---... r1 
~" ·l...... :.,;J, . "'YI\ ':..~9 ..Jl.JoJV"_~_~, 
~mes W. McDermand, President 
3805 4th Ave. S. 
Great Falls, mT 59405 

~~~=~_. __ . _~_.-_._. 07 .. _"_'.~. __ ~ ______ • _____ .. __ ,,,, __ , __ 



Senate Judiciary Committee 
Capitol Station 
Helena, MT 59620 

Gentlemen: 

3805 4th Ave. S. 
Great Falls, rI1T 
February 13, 1983 

I am firmly oppossed to Senate Bills 347 and 348 
because they would, in effect, give complete 
control of our waterways to the riparian land­
owners. 

I am willing to work side-by-side with the land­
owners to assure that their property along the 
rivers is not damaged or vandalized and that the 
rivers themselves are not despoiled, but this 
legislation is not the way to accomplish this. 

I plan to support some of the proposed legislation 
that would extract a fee from floaters inorder to 
establish better relationships with the landowners 
and to help ameliorate any problems that exist. 

There are many others that feel the same as I do 
but have not taken the time to express their views. 

Sincerely, 

~L~}JlJc:I~af1C/ 
Dianne L. McDermand 


