
48TH LEGISLATIVE SESSION 

MINUTES OF 
~ATURAL RESOURCES COMMITTEE 

MONTANA STATE SENATE 

February 11, 1983 

A regularly scheduled meeting of the Senate Natural Resources 
Committee was 'called to order by Senator Harold L. Dover, 
Chairman, on Fr~day, February 11, 1983 at 12:30 p.m. in 
Room 405, State' Capi tol, Helena, liT. 

ROLL CALL: Roll was called, all members of the committee 
being present. 

SENATE BILL 369: Chairman Dover opened hearing and called on 
Senator Carroll Graham, Dist. 29, sponsor. Senator Graham said 
in 1979 the legislature had amended the reclamation act, however 
there was language left in that this bill will remove as it 
could prohibit operators from receiving another permit. There 
have been no actions filed for violation, however the possibili­
ty is there. The Dept. of State Lands is present to speak on 
the bill. 

PROPONENTS,: Dennis Hemmer, Dept. of State Lands spoke in 
favor of the bill, as the language contained in it will be 
more specific and easier to interpret and enforce relating 
to strip and underground mining operation violations. His 
testimony is attached, Ex. '1'. 

James Mockler, Montana Coal Council, stated every operator 
has had a possible minor violation, however it doesn't mean 
that they are bad operators. Changing the language would . 
protect those operators. Witness sheet attached, Ex. '2'. 

Kenneth L. Williams, Western Energy Company said they would 
like to see the bill adopted to remove redundant and unnecessary 
language, his testimony is attached, Exhibit '3'. 

OPPONENTS: There were no opponents to the bill. 

Senator Eck inquired if this bill pertained to oil and gas 
operators. It was answered it applies to coal mining. 

ACTION ON SENATE BILL 3'69: Senator Story moved that Senate 
Bill 369 Do Pass, all voted aye and motion carried. 

SENATE BILL 368: An act to clarify the Montana Environmental 
Policy Act. Chairman DOVer opened hearing by calling on 
Senator Gary Lee, sponsor, D~strict 17. Senator Lee stated 
questions have arisen as to whether the act is substantive 
or procedural, and particularly since Judge Bennett ruled 
that portions of the act are substantive. Since MEPA was 
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enacted from an administrative point of view it has been 
procedural. 'There is also a resolution which will address 
this point.· He is requesting that for the next two years 
to maintain the program that it be considered procedural, 
and that the Environmental Quality Council be requested to 
study MEPA during the interim and corne back to the 49th 
Session with a definition as to how it should be considered. 
The EQC has committed the staff and subcommittees to study 
other important issues, such as alternate energy, hard rock 
mining, environmental regulations and the economy, however 
this should be added. When MEPA first came about, there was 
much heated discussion, and he suggests that it remain 
procedural until the EQC has time to hold public hearings and 
to study the information. Senator Lee stated he would ask 
John North of the Governors office to speak on the bill. 

PROPONENTS: John North, Governor's office, stated he is 
speaking on behalf of Governor Schwinden, neither as a propo­
nent or opponent. The executive branch has considered MEPA 
to be procedural, as not adding to ·the existing statutory 
authority of an agency. In various cases the act has been 
before the courts, and one judge held MEPA procedural and 
another that it is sUbstantive. It is their opinion that 
the decision should be made by the legislature. His entire 
testimony is attached, Exhibit' 4' .. 

Senator Etchart chaired the meeting while Senator Dover was 
presenting testimony at another hearing. 

Dave Suhr, ASARCO, Montana Mining Association, stated that 
he would just like to speak as a proponent of the bill. 

Jim Mockler, Montana Coal Council, stated he would support 
the procedural question~ and could see many problems if it 
is considered substantive. The Dept. of State lands has 
statutory authority to control strip mining, and that they 
don't need control of other functions that might arise in 
an EIS. 

Don Allen, Montana Petroleum Association,;agreed that the 
situation should be solved by the legislature making a policy 
decision, and that their decision should not be affected by 
the difference in the j~dge's opinions. 

Torn Staples, supported that the act remain procedural so 
that there would not be a delay in the permitting process. 
He represented the Montana Trade Commission. 
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Pat Wilson, MONTCO, stated this summer they had been asked 
to address Some questions on the process by EQC, and so had 
given some thought to the process. The regulations which 
have undergone the MEPA process should be sufficient to 
satisfy EIS concerns and a permit applicant who has complied 
with MEPA regulations shouldn't have to go through' the EIS 
process which is duplication of effort. Recent actions by 
the Board of Health have been in conflict with the act. 
Financial costs have been a burden to Montco, and a majority 
of the information from the EIS was duplication. Special 
interest groups used the comment period to delay the project 
and convey their attitude through the press to the general 
public. They ask for support of the bill. Her testimony is 
attached as Exhibit '5'. 

Senator Dover returned to the meeting at this time. 
OPPONENTS: Susan Cottingham, Montana Environmental Information 
Center, stated the MEPA act is 12 years old and is the corner­
stone of policies and laws that govern how the state develops 
its resources, this law is important and the EIS should not 
be done away with. Her testimony is attached, Exhibit '6'. 

James Goetz, Bozeman, Montana Wilderness Association, stated 
he felt it would be improper to refer to the bill as one that 
is procedural only, that the bill was designed for protection 
of the environment, and he urged the bill be rejected. 

Bill McKay, Jr., Northern Plains Resource Council, opposed 
the bill because they believe it makes the EIS meaningless. 
It had not been intent of any processes to delay projects' 
such as Colstrip, they had been out to stop them entirely. 
He urged rejection of the bill. 

Jim Ellis, rancher from McCloud, stated he has a personal 
problem since resources are being developed, that he now 
has large trucks running through his yand and he doesn't 
believe this is fair. He should be able to do something 
about this. 

Paul Smith, Env. Inf. Center, from Boulder, stated their 
organization believes this bill repeals MEPA, and is saying 
that an EIS will have no force or affect. The policy of 
MEPA should be as it has been to protect Montanans and save 
their surroundings. He speaks from experience due to what 
has happened in Boulder valley. 

Mike Nye, stated the bill would be a reduction of information 
that would be gathered for the people of Montana. The 
mining companies would be able to eliminate the EIS. 
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John Heberling, Kalispell, stated the EIS process is important 
to many areas, it shows whether or not anything is going to 
be installed, where, what and how it will be placed. People 
deserve to know the impact that will be placed upon them. 

,Bill Rossbach, Attorney for Cabinet Resource Group and 
Montana Wilderness Association , stated the action they 
had filed was responsible for Judge Bennett's decision in 
this matter. The decision of the judge is very well reasoned, 
and he could provide copies of that for interested persons. 
They feel the EIS should be required so that a good hard look 
is taken at all projects. He submitted the opinion as his 
testimony, attached as Exhibit '7'. 

Nancy Harte, Montana Democratic Party, stated they oppose 
SB 368, because they believe that Montana's environment 
should be maintained in a clean and healthful condition, 
and that was why the Montana Environmental Policy Act was 
passed. The bill would allow only minimal enforcement of 
the act, and they urge do not pass. Her statement is 
attached, Exhibit '8'. 

Dede Montgomery, representing ~IDntana Public Interest Research 
Group, a non-profit organization of University of Montana 
students, stated they are concerned with our environment and 
its protection~ 'rhey believe the MEPA should be strong and 
effective. Her testimony is attached, Exhibit '9'. 

Cathy campbell, representing Montana Association of Churches, 
stated they have adopted a position of energy and environment 
which urges the legislature to strengthen the Montana Environ­
mental Protection Act, and oppose this bill for that reason. 
Her statement is attached, Exhibit '10'. 

Keith Stewart, speaking for himself, said there should be no 
modification of the MEPA. He believes the tourist industry 
should be protected and the act is needed to prevent degrada­
tion of the environment. His statement is attached, as 
Exhibit '11'. 

Other testimony is atta~hed from persons who wished to enter 
comments into the reqord. Coalition for Canyon Preservation, 
Exhibit '12', Foy Boruch, LWV of Montana, Exhibit '13', 
Ward Shanahan, attorney on his own behalf, Exhibit '14'. 

Hearing was then closed and committee members had questions. 
Senator Shaw inquired of Mr. ficKay regarding their wanting 
to stop Colstrip 3 & 4, and the fact that the point has now 
been made that power wasn't needed after all. Mr. McKay 
agreed, however said that hadn't been the reason for their 
action, they just didn't want it in the area. 
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Senator Halli~an said it should be pointed out that the 
Environmental Quality Council has been studying this issue 
for the past 18 months and holding hearings on it as well. 
There was to have been a decision made, but industrial people 
said the act was working just fine and that was why EQC didn't 
take a stand. 

Senator Van Valkenburg inquired of Senator Lee, saying he 
understood the difference between substantive and procedural, 
but didn't understand the challenging of the EIS. Senator 
Lee said it is not intention to eliminate the EIS, but the 
point is once a permit is given, to stop someone from coming 
back in and changing the situation. Senator Van Valkenburg 
inquired as, to the parties involved in the latest lawsuit .. 
It was stated they were the Cabinet Resource Group, Montana 
Wilderness Association, vs. Montana Department of State Lands 
and Montana Department of Health and Environmental Sciences 
and ASARCQ. There was further discussion as to whether the 
lawsuit was final or would be appealed. 

Senator Shaw asked Mr. Suhr of Anaconda as to the injunction 
filed against them and whether that had an effect on their 
decision to leave. Mr. Suhr stated that was a different issue. 

Senator Lee then passed out to committee members copies of . 
news reports regarding the issue. He stated that there should 
be checks and balances, that the agencies should not be able 
to just do whatever they want, even though there is important 
information contained in the EIS. He urged the committee to 
concur in the bill so that the legislative guidelines would 
be set for the agencies. Hearing was then closed. 

SENATE BILL 362: To regulate construction of dams and reservoirs. 
Chairman Dover opened hearing and called on Senator Mark Etchart, 
sponsor. Senator Etchart said he was asked to sponsor this bill 
by the Montana Water Development Association. There had been 
a bill two years ago to require inspection on dams, that bill 
was killed. As a result, he has worked up amendments, which 
were given to the committee, attached as Exhibit '1'. 

K. M. Kelly, Montana Water Development Association, said they 
support the bill and concur in the proposed amendments. Montana 
does not have an adequate dam safety law at present, and that 
without it, technical and financial support for dams will cease. 
His testimony is attached, Exhibit '2'. He also submitted a 
statement from WIFE, Exhibit '3'. 

Robert Ellis, Montana Water Development Association, stated 
he also supports the bill, that they did help develop the 
amendments proposed and support those as well. The dam safety 
regulations are needed so that SCS dO,es not take away its 

,expertise. 
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C. L. Gilbernson, administrator of Disaster and Emergency 
Services, stated that there is great concern for dam safety, 
and that we do need regulation. 

Dave Suhr, Montana Mining Association, stated he has no 
problem with the bill where it deals with water dams 
and structures greater than 50 feet, however he would like 
to exclude tailings, as they are inspected by the Dept. of 
State Lands. 

Gary Fritz, administrator of Department of Natural Resources, 
stated he is concerned with present inconsistent inspection. 
The SCS has informed Western states they will not be involved 
unless there is a safety statute and we do need this. He 
presented testimony which is attached, Exhibit '4'. 

Rodger Foster, Water Resources Engineer stated as an engineer 
he has been involved in the increased awareness of safety 
due to some dam failures. Height may not make a difference. 
In Colorado there is a dam" which has a long lake. It is 
only 34 feet high but holds 600 acre feet. There is need 
for inspection and an early warning system for persons down~ 
stream of any dam. Also to be considered is the fac·t that 
SCS will be withdrawing technical assistance unless there 
is regulation. His comments are attached, Exhibit '5'. 

Steven Meyer, Montana Association of Conservation Districts 
presented testimony is favor of the bill, Exhibit '6'. 

OPPONENTS: Earl Luvic and W. D. Grace, Libby, vermiculite 
operators, stated they have a tailings dam, and would have 
to oppose the bill as written, as their dam is inspected 
regularly by the Army Corps of Engineers. They are regulated 
by the Dept. of State Lands and Water Quality Bureau at 
present as well. There'were no other opponents. 

Senator Eck inquired if the amendments had been approved by 
the Soil Conservation Service. Mr. Kelly said they support 
the concept, however they didn't feel it was strong enough, 
but they would support it. There was short discussion of the 
amendments, Chairman Dover suggested the committee come back 
with suggestions during. executive session on the bill. 

There being no further business to come before the committee 
the meeting was duly adjourned at 2:30 p.m. 

Patrici~eld 

tJI&~~ 
SENAB HAROLD L. DOVER, CHAIRMAN 
SENATE NATURAL RESOURCES COMMITTEE 



ROLL CALL ",. : 

SENATE ~ATURAL RESOURCES COMMITTEE 

48th LEGISLATIVE SESSIO~ -- 1983 Date d~))~f3 

- - - - - - ~ - - - - - - - - - - - - - - - - - ~ - - - - - - - - - -

NAME PRESENT ABSENT EXCUSED 

ECK, Dorothy (D) v" 

HALLIG&~, lUke (D) V 
KEATING, Thomas F. (R) V 
LEE, Gary P. (R) V 

,\ MANNING, Qave (D) ./ )~ 

MOlIAR, John (D) / 
SHAW, James N. (R) V 

STORY, Pete (R) V 
.' 

TVEIT, Larry J. (R) V I~ 
VAN VALKENBURG, Fred CD) ."V 

ETCHART, Mark (R) Vice Chairman V 

DOVER, Harold L. (R) Chairman V 



·~ &!:=~~{:._3_·_ -
COMMITTEE ON 

VISITOR'S REGISTER 

REPRESENTING 

, ) 

• 

c.. 

(Please leave prepared staternentwith Secretary) 



VISITOR'S REGISTER 

-: .. 

· h 

~ --------------------------~r_------------------------------_+------_;-------

-1.~-------------------------;~------------------------------~------~------

; --------------------------~r_--------------;, 

-----. ----------------+--------:---------

~ ---------------------------;---------------

William A. Rossbach, Poc., 
ATTORNEY·AT·LAW 

~.t--------------------t-------------- (406) 543-5156 

401 North Washington Street 

P.O. Box 8988, Hellgate Station 

Missoula, Montana 59807 

~,------------~-----~~-----------------------------L------~----
(Please leave prepared statement with Secretary) 



NAME :i)t'~ III ts ~4 UtiAU ~ 
ADDRESS ~Z~.., 
WHOM DO YOU REPRESENT '7:ks <'-t SJ!oIf -- 7 

BILL No. 31R? 
DATE 2 -1/-03 

L4'~d 
SUPPORT ~ OPPOSE ____________ ~AMEND ____ ~-------

PLEASE LEAVE·PREPARED STATEMENT' WITH SECRETARY. 

Comments: 

FORri CS-34 
1-81 



DEPARTMENT OF STATE LANDIS TESTIMONY ON SENATE BILL 369 

BEFORE THE SENATE NATURAL RESOURCES COMMITTEE 

The Department of State Lands supports Senate Bill 369. The language which 
this bill seeks to repeal was contained in the Montana Strip and Underground 
Mine Reclamation Act as passed in 1973. In 1979 amendments were made to the act 
in order to comply with the federal Surface Mining Control and Reclamation Act. 
At that time, section 32-4-227(12) was added. This language acco~pl;shes the 
same basic purpose but is more specific and easier to interpret and enforce. A 
copy of this language is attached. Therefore, the department is in favor of 
passage of this bill. 
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, * 

: 82--4-228 MINERALS, 01~;AND GAS 

'(12) The department may not issue a strip- or underground-coa1-mining 
,pennit or major revision to any applicant which it finds, after an opportunity 
for hear,ing, o\'/nsor controls any strip or underground-coa1-mining operation 
which has demonstrated a pattern of willful violations of Public Law 95-87, 
as amended, or any state law required by Public Law 95-87, as amended, of 
such a nature and duration and with su~h resulting irreparable damage to 
the ,environment to ,indicate an intent not to comply with the provisions of 
this part. 

.. -, . 
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TESTIMONY OF KEN WILLIAMS 

WESTERN ENERGY COMPANY 

RE: SB 369 

2/11/83 

Mr. Chairman, Members of the Committee, my name is Kenneth 

Williams of Butte, Montana representing Western Energy Company. 

Western Energy would like to express support for Senate Bill 369. 

In 1979, the Montana Strip and Underground Mine Reclamation Act 

was amended to allow the Department of State Lands to secure 

Federal approval to regulate coal mining in Montana. At that 

time, language was added to the Act in section 3 of 82-4-251 to 

allow the Department to suspend or revoke an operator's mining 

permi t if he has exhibited a pattern of violations. Addi tionally, 

section 4 provides that should a permit be suspended or revoked, 

an operator may not receive additional permits until he complies 

with all orders and conditions regarding the first permit. Such 

language was sufficient for Federal regulatory approval. 

Unfortunately, in 1979, redundant and unecessary language from the 

earlier Act was left untouched in section 4. Senate Bill 369 

proposes to delete the redundant language. Western feels there 

is adequate protection against bad operators in the remainder of 

the Act. Western Energy Company urges this Committee to recom-

mend passage of Senate Bill 369. 

371333 
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My name is john North .. I 8m appearing on behalf of Governor Schwinden,' 
neither 'as. a' proponent or an opponent. I will first" address "the substantive! 
procedural portion: of SB 368. On this issue, the governor urges that a 
public policy decision be made by the Legislature. When and if a hearing 
in" the House, is held on the substantive bill that Representative Vincent has 
requested, I intend· to submit similar testimony that which follows. 

The substantive!proceduralissue has been around for a long time. In 
1976, the Montana Supreme Court issued it landmark Beavercreek II decision. 
Based on the language of that opinion, the executive branch has consistently 
interpreted MEPAto be procedural - that is, as not adding to the existing 
statutory authority of an agency to deny a permit application. Of course, 
where, the agency already has authority, as in an agency-initiated project 
or in an area of review already covered by the permitting statute, the EIS 
serves as a basis of information for the permit decision. 

Beavercreek did not end the debate! Some interpret the Beavercreek 
decision differently, contending that the court did not address the substantive! 
procedural issue and that MEPA is substantive. In both the 1977 and 1979 
Legislative Sessions, two bills (one to make MEPA substantive and one to 
make MEPA procedural) were intro~duced. In each session, both bills died. 

The debate has also continued in the courts - but with no more definitive 
resui-tS':- 1rr-~8&;"0'1'l'e"~dislrict ""jt:rdge'''iTrffelenastated in an opinion~'Lhat 
MEPA is procedural; in 1982, another judge held that it is substantive! 

The time has come for a definitive resolution of the issue .. While 
debate has continued, so has state government. The executive has, to the 
best of its ability, interpreted MEPA as it is presently written and has 
administered the permitting statutes in accordance. But permit applications 
are pending, and with the advent 'of the 1982 court decision, agencies must 
now ch09se which court decision to follow . Directors and permittees can 
only hope that their choice is correct. . 

.' Clearly ,in the interests .of avoiding further uncertainty, delay, and 
expense, the matter should be resolved as soon as possible. And the 
decision, being one of public policy, must ,and, should be made by the 

, state's' policy-making body, the Legislature. I commend Senator Lee for 
bringing the matter before the Legislature.' 

" -" 

Whether· the ultimate decision is that MEPA from this point forward is 
substantive or procedural, the executive branch will do its best to implement 
the will of people as expressed by the_ Legislature. . 

I do have one comment on the portion of SB 368 that eliminates any 
right of action other than one to require an EIS. This section would prohibit 
lawsuits over the adequacy of an EIS and might be construed to eliminate 
enforcement of the requirement that an EIS be done before a permit is 
granted"or a project is undertaken. This 'go~s beyond'the substantive/ 
procedural issue. While lawsuits over the adequacy of an EIS may result in 
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some aelay ,this provision goes· too far .. It deprives the pu~lic of its ablity 
to enforce its right to be informed of the environmental consequences of a 
state action, . before the action takes place. 

Thank you for allowing me to testify today. 
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In order for Montana to successfully chart a course for future 

environmental management, it must look at what it has done in terms 

of its legislation, regulation and policy decisions over the past ten 

years and ask, "Has it achieved what it intended, or has it exceeded 

the legislatures intent?" If after undertaking a comprehensive re-

view, it is determined that Montana's regulatory agencies have ex-

ceeded legislative intent, are the legislature and state government 

willing to endorse corrective legislation to address th~s situation? 

This summer we were asked by the Environmental Quality Council 

to express our opinions and perceptions relative to the Montana En-

vironmental Policy Act regarding the costs, benefits, and effective-

ness of the implementation of MEPA. Because these questions deal 

directly with the issue of this bill, let me share with you our answers 

to the EQC's questions. 

- In light of there being othenstate laws that are 
designed to protect particular components of the 
human environment, i.e., air and water quality 
statutes, do you believe that there is a need for 
the Montana Environmental Policy Act? 

There are actually two answers to this question. In the first case, 

MEPA can provide the necessary procedures to ensure that the promulgation 

of regulatory programs results in balanced regulations in terms of 
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economics, technology, and environmental quality. Such laws and regulations 

lay the ;eal groundwork for the co-existence between man and his environ-
:. . .;,~t,~~~(·;:.~· ;- -' ,"'., '.-- ~ :~;~ ", 

ment.. Thus, those regulations which have undergone the MEPA process should 

be deemed as sufficient programs to satisfy EIS concerns. In other words, 

permit applicants who comply with "MEPA approved" regulatory programs should 

not have to undergo the EIS process. 

This assumption leads directly into the second case. To require the 

preparation of an EIS on a project that must comply with "MEPA approved" 

regulatory programs is simply duplicative in terms of time and economics. 

Agencies responsible for the administration of such programs should be com-

petent to determine whether or not the human environment will be protected 

without the preparaton of an EIS. 

- In your opinion, how well has the actual implementation 
of MEPA satisfied the purpose for which it was passed? 

Recent action by the Board of Health on the proposed PSD regulations 

is a prime example of neglect for MEPA. In its lack of wisdom, the Board 

adopted the most stringent regulations possible without examining the actual 

environmental, economic impacts. The Air Quality Bureau subsequently stated~ 

"The major effect of the statewide baseline is that all emissions would con-

sume increment and may ~xceed the available increment". This raises the 

question of whether or not the Bureau could legally issue a permit. In the 

case of Manteo's permit application, we were told by the Board that this 

action would preclude us from receiving a permit.. Surely this action was 

in direct conflict with 16.2.603(3) (b) which requires the preparation of an 

EIS on actions which may be either significantly growth inducing or growth 
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inhibiting. 

Implementation of MEPA in regards to the preparation of an EIS on 

proposed Projects has also created negative consequenoes. The process 

has been used as a platform by ~ecial interest groups to display their 

emotionalism in an effort to delay and prevent any type of development. 

MPEA shOuld not expand the authority of a state agency to grant a 

permit based on environmental considerations. The purpose of the state's 

environmental laws are to provide the basis for reasonable regulations by 

which to review, approve or deny a permit application. If MEPA is to 

be considered an over-riding permitting authority, then the existence of 

environemental laws and personnel are meaningless. In several cases, 

MEPA has allowed special interest groups to antagonize applicants and agen-

cies,resulting in permitting delays and unnecessary additional expenditures. 

The costs associated with MEPA are excessive, duplicative, and uncon-

trollable with the burden of those costs falling on companies wishing to 

do business in Montana. Financially the burden to Montco has been $518,000 

for the release of the Draft EIS, with additional monies required for com-

pletion of the Final EIS. These expenditures are in addition to the $5 

million expended to collect the informatio~ necessary to satisfy the require­, 
ments of the Montana Strip Mining Act and RegUlations. A majority of the 

information utilized in the DEIS was duplication of the data submitted in 

the Montco Permit Application to the Reclamation Bureau. 

The release of the DEIS, public hearing, and comment period were seized 

upon by special interest groups to delay the project by displaying personal , 



emotionalism, re~esting addi'tional studies, demanding that Montco mitigate 
. . 

ill·impacts, and- sugge,sting the preparation ·of ·supplements to, the DEIS,; 

If MEPA is charged with the responsibility of creating and maintain-

ing conditions under which man and nature can coexist in productive harmony, 

then those regulating growth must realize that the total burden cannot be 

placed on the company. Furthermore, establishment of the Coal Severance 

tax provides fora large majority of mitigative measures. 

- What benefits, if any, do you believe are associated with 
MEPA implementation? Who enjoys these benefits? 

Unfortunately, a majority of so-called benefits have been enjoyed by 

three distinct groups: special interest groups, a select group of state 

employees, and environmental consultants. 

Special interest groups benefit by developing well rehearsed emotional 

presentations at public hearings, letter writing campaigns, and press re-

leases conveying their attitudes as those of the general public. These 

factors further the state' s reputation for "anti-business", permitting de-

lays, and biased views of energy development. 

t, 
A select group of state employees benefit by being provided with a 

forum (EIS) to expound upon their own personal beliefs, judge with little .><' 

experience the results of data collected by well trained and experienced 

professionals, and request additional costly information which has little 

or not bearing on the impacts of the proposal. 

Environmental consultants benefit by selling their expertise to 



- . 
companysCfor collecting unnecessary information and conducting analyses 

on inadequate environmental impact statements. 

On the positive side, MEPA has benefitted the people as a whole by 
---

ensuring the promulgation of reasonable regulatory programs. However, 

as indicated previously, , this has not always been the case. 

The resource industry who is accustomed to taking risk in making 

a "go" or "no go" decision regarding a project, must be able to access 

the cost and time that is required in gaining the necessary permits to 

put their project in compliance with 'state or federal laws. Business 

is entitled to a clear and manageable environmental policy that spells 

out the rbles of the game at the front end. 

Therefore we ask your do pass for SB36B. 
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SB 368. A bill to amend the Montan~ Environmental Policy Act. 
Testimony p~esented in opposition by the Montana 

-Environmental Information Center. 
February 11, 1983. 

The Montana Environmental Information Center was organized 

by Montanans ten years ago to provide research, information. and 

advocacy on natural resource issues. During this decade our goals 

have been twofold: to maintain and enhance the quality of both 

our natural and human environments and to educate and involve 

citizens in decisions that will impact this environment. 

The Montana Environmental Policy Act is the cornerstone of 

policies and laws that govern how our state will develop its 

resources. There is no law on the books of greater importance 

to the achievement of Montana's collective environmental goals 

than MEPA. It is the only law which fully implements our con­

stitutional guarantee to a clean and healthful environment. 

Now 12 years old, MEPA embraces .. a: fundamental set of premises: 

First, the recognition that we have the power to make 

decisions and develop projects, which can have serious impacts 

on the environment and on human health and welfare; 
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Second, that we should endeavor to make such decisions not in 
~': :f~:~"¥ii\~,~;·(~tr~~<'\:·0:~J\ '.\~ ... ~ :" ,:, ~::., : .. ,." -.' ,' .... ; :':", 1. : :.-;- -;~:: :,'" .. > ;~;~~;':'('-::;:f 
the'::dark:~':~ from 'a· POS1 t10n . of 19norance, but with fllll know-

ledge~;of ; thec<.>nsequences, having compared all of the available 
; ,t:, ' " ,'oj'. ;~:;, " 

alternatives as to their effect: 

Third, that we should make decisions that are this significant 

in a careful way, a way that involves the public, so that all 

Montanans can understand the potential effects of the proposed 

major decisions and can participate in the process of making 

those decisions: and 

Fourth, that once we have studied and understand the effects 
. 

of the proposed decision, the reasonable alternatives available, 

and possible ways to reduce or eliminate the major adverse 

effects, we should use that information to make a rational, 

intelligent decision. 

SB 368 removes the major purpose of MEPA by requiring agencies 

to ignore much of the information gathered in this important public 

review process when it makes its final decision on a project. This 

would eliminate the purpose of MEPA which is to use a comprehensive 

and open analysis of all the interrelated effects of a major state 

decision so that impacts can be mitigated and the best possible 

decision can be reached. We believe' the language of MEPA I.isclear 
I : 
f/ . 

and that agencies can and should implement this language with 

rules. This is the best approach to clear up uncertainty. 

Instead we are presented-with SB 368 which makes the EIS 

process mandated by MEPA largely a waste of time and money. It 



~3-

- f:' ~ " , ~ , 

ensures that information compiled under' the Act will gather dust 

the collection and use of more complete information led to MEPA in 

the first place-~ SB 368 which seeks so clearly to limit the 

applicability of MEPA is contrary to the original purpose of the 

Act and deceives the public--which expects MEPA to make for better 

decisions to protect the environment. MEPA allows an agency to 

consider all impacts of a proposed project and to use reasonable 

measures to reduce or mitigate those impacts. Instead of in-

validating this process through passage of SB 368, we urge the 

administrative agencies to fully implement MEPA by adopting clear 

and consistent regulations which would clarify reporting and 

analysis requirements under the Act. These regulations would 

achieve the goals of reducing paperwork, defining time frames, 

clarifying agency authority and would provide industry, agencies 

and the public with a specific understanding of the requirements 

of MEPA. 

SB 368 does not achieve ,these goals and serves only to make 

our most important environmental law meaningless. We strongly 

urge this committee to give a DO NOT PASS recommendation to this 

bill. 
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"clarification or recons.ideration." These motions are addressed to 
i 

Counts I, II and VIII of the amended complaint. In Count VIII 

plaintiffs allege groundwater will be polluted by discharge from the 

tailings ponds of the mine. 
1 

Asarco's and DSL's motions for partial 

summary judgment on this count were granted during the hearing on the 

motions on the ground the count was not timely. The count may be 

revived, however, when timely. 

Counts I and II involve,DSL's assertion that MEPA does not provide 

it with authority to condition, reject or grant a permit under the. 
, 

HRMA.As to these counts we originally took the following action: 

L) Plaintiff's motion for partial summary judginent as to Count I, 

made on the groundDSL misinterpreted the effect of MEPA.on its 

function under the HRMA, was granted. 
i . 

j2.) Plaintiff's motion for partial summary judgment as to Count 
.r;:~"!~.'~ -'r ',- .,~':::.~~\-:--;. . ... :--~. -:-·;· .... ;'· ..... :·~:·:::3.--:- ~ . .'~ ... -- .' .. ...- ,~.' . - ,~ .. ,.,. .. '~.-...• -. ~"' .. __ .....t.. ...... ............" •• __ :-... ...r;.'~t";"...;-.,-J,....~;;Vt-.:.~:~~:~ ~,: ... : 

II,;made on the ground DSL relied upon an incorrect interpretation of 
! 

the 1 effect 'of MEPA on its function under the HRMA in granting the 
1 

. permit, ,was denied as there remained issues of material fact which 
, j . 

were left. unresolved. 

lDefendants Asarco and DSL present basically the same arguments as 
,i ' 

were made prior to our earlier decision, urging that their motions for 

sununary judgment as to Count I should be granted, which would mandate 

a judgment in their favor as to Count II as well •. These parties cite 
" 

a 1980 decision by Judge Meloy which was not previously considered. 

,.' ,We "ao not, find:,·that,~de'cision,·, Norther~j~ 'rie'r'Info~ation Commi ttt~e v. 
~ ~ .. ' .. ~~~.f;~'1~~~'t,!;>'-;.J.~·'?'[!.(;·:""; .,.1';;!.' ~,' I', ."::; .., .~:;::/ ... ,' ~.~) ....... :-.... .. '. ~~" ,. .:" > • 

NO'rthe'rn' ,Tier P'ipe:l'irt'e Company (Lewis and Clark County, Cause No. 

case were dete~ned moot. 

We now address, for the second time, the contention: th'at MEPA does 
. :,' ";'~;;' ":,'·"i,~:~li'~:" ", ::\",'.<,"., . ..,'. "t .:';, ".> "',:1"" , 

,supplement DSL ~ s penni t' authority' tinder the, HRMA~ ,We,' ~each th~" .: ; 
~" '. ':'. ~l<":!~: '" ", ,';':'. •· .. r ,:"', i.",'", ,:'. ':~:\!d"'~;!i~:/·;';:""", '·',,'I'.':"'Y.·', 

lusion as ·we reached in our first encounter. with:~".this issue. 
p,1 

J:.:;' ",: ..... 

holdi~g in some detail in order·to;assure· 
".' 
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1 

2 

3 
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~omp1ete understanding. We begin by noting that MEPA itself specifies 

that its policies and goals are supplementary to the existing 

authorizations of state boards, commissions and agencies. 75-1-105, 

4- MCA. Defendants, how~ver, assert Montana pase law mandates a 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
,,",,',~ 

')1'5 

16 

17 

contrary conclusion. We feel the major Montana cases on this issue, 

Montana Wilderness Association v. Board of Health and Environmental 

Sciences, 171 Mt. 477, 559 P.2d 1157 (1976), and Kadi11ak v. Anaconda 

Co.,' 36 St. Rptr. 1820, 602 P.2d 147 (1979), have been adequately dis-

tinguished in our earlier opinion. Thos'e cases were decided on the 

basis of a direct conflict between the agency's specific regulatory 

statute and MEPA. Asarco and DSL contend a conflict can be found in 

this case in that the,HRMA specifically enumerates the only basis for 

Which a permit can be denied. 82-4-351, MCA. They say conflict would 

argument was made in Environmental Defense Fund, Inc. v. Matthews, 

410, F. Supp. 336 (D.C.D.C.1976). Federal interpretation of the 

National Environmental Policy Act (NEPA) is relevant in interpreting 

18 'MEPA. Kadil1ak, supra 602 P. 2d at 153. The argument that a' direct 
19 

20 

21 

22 

23 

24 

25 

26 

32 

conflict was thus created was soundlY":i rejected in Environmental Defense 

Fund, Inc'. The following language seems pertinent: 

..: " .... 

,! 

The FDCA does not state that the listed 
considerations are the only ones which the 
commissioner may take into account in reaching 
a decision. Nor does it explicitly require 
that product applications be granted if the 
specified grounds are met. It merely lists 

,criteria"which'the Commissioner must consider 
in reachi.ng his decision • In the" absence of a 
clear statutory provision excluding consideration 

t, of environmental factors, and in light of NEPA's 

~~!~tiw~~;;*'~ '''i~l:f '~~~~j-~ 
'substantived~cis s on all 

consideration~ including those not expressly 
identified with the FDCA and FDA's other " 
statutes. Environmental Defense Fund, Inc., 
supra at 338. "" ,"-::,' 

," ~ t' ;:' 'l t :'. ,:' "' .'" 
, j~. ~, : 

-.~, .. !t_",line, of analysis is buttressed by Zabel v. Tabb, 43.0 F. 2d 199, 

"~ ,1970), in which NEPA and' the Fish and Wildlife Conservation 

'-3-

~ ~:, ' 

,." ... ,.-. 
'~ .." 



.' ~ 

'1 

2 

3 
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9 

; 10 

, 11 

14 

Act were found to provide the Secretary of the Army with authority to 
i 

refu~e projects for ecological reasons despite the fact the project 

would not: interfere with navigation, flood control or the production 

of power. In Calvert Cliffs' Coordinating Committee, Inc. v. United . 
. ... 

States Atomic Energy Commission, 449 F.2d 1109 (D.C. Cir.197l), the 

cour~ discusses the fact that prior to NEPA the Atomic Energy. 

Commission asserted it was not statutorily authorized to weigh the 

. adverse envirorUnental impacts of its actions. "Now, however, its 

hands are no longer tied. It is not only permitted, but compelled, 

to take environmental values into account. Perhaps. the greatest 

impoktance of NEPA is to require the Atomic Energy .Commission and 

other agencies to consider environmental issues just as they consider 

other matters within their mandates." ., 
··4 . 
,/ 

original) • 

Id. at 1112 (emphasis in 

..... ~,"*."" 

16 

.. c'17 

, 18 

20 

21 

.22 

wi 23 

24 

, 32 

.. ~ .. " 

We are aware of other federal cases in which a different conclusion 

has been reached. In Natural Resource Defense Council v. Berklund, 
. ,'. ,f, . ".' .' 

609 F.2d 553 (D!C~ Cir. 1979), for example, the court held the 

's~~;itary': of I~~e'rio:r'was without discretion to deny a lease to a 
1 . 
1 

. qualified' applicant:~The statutory language, which the court called 
i 

"unequivocal and clear,"id. at 557, was that a permittee, upon establim­

i~g the' 'presenceof .'.commercial quantities': of, coal, "shall be 

. entitled.to a lease under this chapter for all or part of the land in 
:t. 

his pe~t." 30 USC §20l(b) (1970) (amended 1976). Similarly, in State 

of Sbuth' Dakota ~ v. Aridrus',:~14' F. 2d J190 (8'th Cir~, 19'80) cert •. denied, 
."', ' ".\~. ""r.- ~ • i 

822 (1980), the court noted the issuance of a mineral patent 
• 

act. is involved. In both of those cases the ,Oecision.. turns 

" ,conclusion 
~ ~~ , 

that the language of the statute:removes'discretion 
: ' ~ ,. ~' • :~,~: ... : 4 :: • . ' ':~ ~.~ ': 

maker. .In this case/however, a' purely ;,'~':'.' ,,', 

ial act is clearly not involved. The pertinentstatut~~Y" .. 

"A permit may be denied for any of' the following" 

-4-
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1 reasons •• II . . . As opposed to a declaration that the applicant shall 

2 be entitled to a permit upon the establishment of certain 

3 conditions, the use of the word "may" in the statute indicates the 

4' decision maker cloesretain discre:tion. See American Electric Power 
\-

5 Service Corporation v. Federal Energy Regulatory Commission, 675 F.2d 

6 1226,1241 (D.C. Cir. 1982). We think the language quoted above from 

7 

8 

Environmental Defense Fund, Inc., supra, is applicable here and 

conclude there is no clear statutory language barring consideration of 

9 environmental factors. There is, then, no conflict between MEPA and 

12 

13 

14 

<., 15 

16 

17 

18 

theHRMA and DSL can therefore reject or condition a permit on 

environmental grounds additional to those listed in Section 

82-4.-351, MCA. 

Further support for this conclusion can be found in discussions of 

thepuipose'of an EIS. 
, ,~ , t 

Asarco and'DSL assert that their inter-

pretation' of MEPA as I!-0t supplementing DSL' s decision making authority .:7 

would not render an EIS meani~gless as the EIS would still perform its 
, .:'. 

functio'n as a disclosure "law. We conclude MEPA was intended to affect 
, . 

decision making as. well as to disclose environmental consequences, and 

,,19 'again refer to analysis of NEPA to support this statement. As 

20 

21 

22 

~ 23 

24 

,:;&i:~~$: 

32 

,MUI.I.· • 

:~ 
•• ~,. A 

recognized by the Council on. Environmental Quality, "[t]he primary 

purpose of an environmental impact statement is to serve as an action-

for~ing device to insure that the policies and goals defined in the 

Act ';are infused into. the ongoing programs and action .of the Federal 

Governm~~t •••• ',,, An'environm~ntal impact stat~ent is more than a 
.';:};~;J::'\" :;;>.J\" .:~,:<,ii::,.{~~~;;:!.· , ,.,,' ,> .' '.. ". .' .'..=-- .:\:,;',::;f: c:;.. -

disclosure statement. It shall be used by Federal officials in 
I. 

_u.~~ ~, 102 S.Ct. 197 (December 1, 1981), the 

the aims of NEPA's EIS re-
.' ... ;""" l' ".' - ~ 

';,'t."'~'~':"" .~.. ,:", " • ,-, "); .. r~::~·:·,~,,~ 
.. , '"t, are,"t,o inject envirorunentalc~nsider~tions into'·,thefederai, 

,t<. ',. :0... . ',.j ., • ,'i. .,. ': L~. '\~' : ):/.<o.c.· ~-" ''', 

IS' decisionmaking process •••• and to ~nf6rm,theptiblic,that 

considered environmental concerns in itsdecisionmakinq 

-5-
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, .. ", ••• a's 
~ . 

.•• ~ c •• 

process." Id. at 201. Environmental Defense Fund, Inc. v. Corps of 

Engineers, U.S. Army, 470 F.2d 289 (8th Cir. 1972), makes it clear 

NEPA "is more than an environmental full-disclosure law. NEPA was 

intended to ef~ect substantive changes in decisionmaking."· Id. at 297. 

~ also Environmental Defense Fund v. Tennessee Valley Authority, 

468 F.2d 1164, 1174-1175 (6th Cir. 1972) and Trout Unlimited v. Morton, 

509 F.2d 1276,1282 (9th Cir. 1974). As summarized in Monroe County 

Conservation Council, Inc. v. Volpe, 472 F.2d 693, 697 (2nd Cir. 1972), 

" ••• the primary purpose of the impact statement is to compel 

federal agencies to give serious weight to environmental fac;:tors in 

making discretionary choices. • • II The cases quoted above indicate 

serious weight involves more than merely disclosing environmental 
. ,"" 

. con~equences. Those consequences must be considered in the agency's 
' • • r, 

decisionmaking process, just as the agency considers. other matters 
. . ...... _ &~: .' .... L:. ."'t" ._ ",' 

within its mandate. In this case, then, DSL must consider other 

env;i.ronmental factors in making its dec~sion to grant, con4ition or 

, deriy a permit just as it considers air and water quality and re­

clamation. It is not sufficient for the agency to note the p~esence 

ofadverseenvironment.al factors while denying authority to do any­

thi~g about them. Nor can an agency "escape the requirements of NEPl\ 

[MEPA] by. excessively constricting its statutory interpretation in 

order to erect a conflict with NEPA [MEPA] policies."· Natural 

'Re·s·o'ti:rce D'e'fense Counci'!' V.' Berklund, supra at 558. We note the fact 

'.; t~f other states hav~, reached similar conciusi~ns~s to the impact 
.:it~;{tt~~~e:"~;h' .... ~,;/\,~:.. < .. ;}.' . . .... :-- ''-''~.;t_<L~.-. - . .. . 

of their state envirorunental policy acta •. See Department of Natural 
I. 

. , 

additional authority for our conclusion in'thefollowing 

-6-
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11 
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12 

13 
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14 
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~;::'15 

16 

sections of the 1972 Montana Constitution: 

Inalienable rights. All persons are born 
free and have ,certain, inalienable rights. They 
i'nclude: 'the: 'r:ight' 't'o '<1 'cTe'aIl 'and' heaTthful 'envi-

I=i 1 ;;' 1 
2-~// .8 

, ,'ronme'nt' and the rights of pursuing life I s basic 
neqessities', enjoying and defending their lives 
an~liberties, acquiri~g, possessing and protecting 
property, and seeking their safety, health and 
happines's in all lawful ways. In enjoying these 
r~ghts,' all persons rec~gnize'corresponding 
responsibilities. Art. II, §3(emphasis added.> 

'Protection and improvement. (1) The state and 
each person shall maintain and improve a clean and 
healthful environment in Montana for present and 

, future generations. , 
(2) The legislature shall provide for the 

adIitinistrationand enforcement of this duty • 
'(3) The legislature shall provide adequate 

remedies for the protection of the environmental 
life support system from degradation and provide 
adequate remedies to prevent unreasonable 
depletion and degradation of natural resources. 
Art~ IX, 51 • 

, ., ~ ... ,_ .. _t .... ,,:,~."...;,;L·.-:,."_-' ..... ,·, ... ~ ...... > ;"",. " 

The fact that Montana has given const1tut10nal status to 

'.'~intenance of'a clean and healthful enviro~ent demonstrates 
,:;i~' 

the 

17, -'heightened i~portance which must be placed on actions which affect the 
""/~:·'~';~?'~:\/~·_""~' ... :f. ."~' "~'~~;~~'j ~. ,;: ..... ~,.:.~ .. ~J, 

'"'' 20 
T" ',~ 

~:. \.:. 

21 

J" 22 
-t;~, ' 
:7 '23 

environment of this state. There is no comparable, ~onstitutional 

protection affoJ:'d~d federal actions. 'The C;;onclusion we reached above 
, , , 

as,t:o' the impact of MEPA' was' based largely on', federal interpretation" 

of NEPA. The presence of'these additional constitutional 

p~ovisions provides" authori ty for even stronger envi:t:onmental protect-
, , 

ion, in this state. See Tobias and McLean, O'f C'rabbed Interpretations 
~ , " .. {. 

'ar.:d'l F'rustra t'ed Mand:<1te s , ' '41 Mt. L.' Rev. 177 ( 19 80) .' In ',t,he 'even t< we, 
;;;-.,\~ ,'. ,~"" • • ,~,' .: .. ~ :.... - • ,.' '. • y •• ~';'. t .,. ' '. • 

'cobld \H6t firidsupportfor' otir' conclusion' in ~'NEPA interpretation; 'the-
, , 

26 combination of MEPA and the above constitutional sections would 

32 

r', , ........ . 

. ~ 

.j~ " ... ...... ..... 

,', 

" 
mad,e by Asarco and DSL. The first is that. the ,i~gislative 

, .' 
of MEPA and the BRMA':"pr'ovides support, for their ' ~,' 

. ,;, ..... r .' ,~~~, • .":, . ': •. :.~ ,~',:'" " ,,j,' " ',"!;' "'" ·,:'7.".!: ''''d,: 
rnra,.,.' "tion of MEPA "s ' impact, or rather, the absence,thereof.' The 

, • • • I' 

both 'a~ts' were 'passed' the' same day" the :':.' 
.. ,,' 

-7-
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1 legislative intent could not have been to allow MEPA to supplement 

2 DSL's 'permitting authority. There would be no reason to 

3 • • specifically enumerate the bases for denial if these bases were a1-

ready~rovided for and in fact enlarged by MEPA. We hesitate to 
, 

5 attempt to conclusively ascertain the legislative intent on this 

6 issue from the fact of the simultaneous passage. We would point out, 

7 

8 

9 

10 

11 

12 

13 
r>',:-1'-
, :'1~~~: 
14 

however, that in some,instances, such as when no major state action is 

involved, portions of MEPA would not apply to DSL's actions •. The 

provisions of Section 82-4-351, MCA, would operate in the absence of 

certain supplementary MEPA provisions in such a situation. 

Secondly, defendants repeatedly refer to a statement in Montana 

Wilderness Association, supra 559 P.2d at 1161, which purportedly 

supports defendant's' interpretation of MEPA. The statement is that 

MEPA'do';s'not contain any regulatory language. . We repeat our ,I 
f;_ ,~,j.~ .. ,\' .' • " •... :.~, --"-'.... ' • ,.' .. ,~.;:,-,,~\ ,:"" ~ 

",'",:1. 

. observation that that case was decided on the basis of' conflict between' 

16 

17 

MEPA and the Subdivision and Platting Act, a factor which is riot 

pz::~sent·here. ·Wewould also point out that MEPA is p~tterned after, 
•••• .<11 

. 18 anc!almost identical to, NEPA. A great deal of our authority for 
}",' '. '--" . ",' , 

19 . reaching our conclU:sion comes from federal case.' 1a~/, interpreting NEPA. 
20 

21 

22 

'23 

24 

• ," ,j " 

The federal courts have based their decision on statutory language 

atmost identical to ours, and we therefore cannot agree that the 
i 

statement from Montana Wilderness requires a change of decision~ 

. For the reasons stated above, Asarco's and DSL's motions for 

s~ary'judgment as to Count I are denied. In light of this decision 
.' :;.~ " I 

it.(;;'is ,~ot necessary te;' discuss Count II except to note material issues 
" , .. : " 

this 29th day of September, 1982. 

.. ". '. 
.•. :; r 

1, ...... , 

'. gORDON ':Ii 'BENN'Etf;" :!/:~: , '" 

., .. . 

>,;, .'". :~ '. <! .. ~ :. 

'f.. ,.,.',;" r-:' 

32 of record' , ~". 
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Sen. Nat. Res. 
2/11/83 

February II, 19R3 

TESTI MONY PRESENTED TO THE SENATE NATtJRAL RfSOIJRCES COMMI TTEE IN OPPOSl TI ON TO 

SENATE BI LL 368, TO RESTRI CT DECI SI ON-MAKI NG AUTHORI TY ANO RI GHT OF ACTI ON 

ENABLED UNDER THE MONTANA ENVIRONMENTAL POLICY ACT. 

Mr. Chairman and members of the committee, for the record my name is Nancy 

Harte, legislative coordinator for the Montana Oemocratic Party. 

We oppose House Bill 368~ Montanans wanted assurances from the state 

government that their environment would he maintained in a clean and healthful 

condition -- that's why the Montana Environmental Policy Act was passed in the 

first place, twelve years ago. 

MEPA verifies the relationship hetween people and the environment, 

recognizing that both have an impact on each other. It also recognizes that 

governmental policy should take into account the effect population growth, 

industrial expansion, technological advances and other human activities have on 

Montana's resource base. Without MFPA, government's view of environmental policy 

would have mankind living in a vacuum. 

Having laws that stat~ general policies and philosophies for government 
• are good, but laws need to allow for authority to carry out those policies. 

As it is now, state agenCies have authority to act hased on MEPA, whose laws 

do not override already existing authority of state a~encies to act in environ-

mental activities, but supplement it. 
Montana Democratic Central Committee. Steamboat Block, Room 303. P.D, Box 802. Helena, MT 59624. (406) 442-9520 
________ ~--------- Executive Board -----------------

Ron Richards Sharon Peterson N. J. Dougherty Ralph Dixon 
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Joe Lamson James Pasma Dorothy Bradley 
Executive Secretary Nat'l. Committeeman Nat'!. Committeewoman 

Phil Campbell Jerry Hudspeth Wilma Jodsaas Sally Jordan 
Helen Christensen Chas Jenik~r Junne Johnsrud Helen Kerr 

Don McKee Rich Pavlonnis Bob Wilkins 
Bruce Nelson Howard Toole Bobbie Wolfe 

Sen. Chet Blaylock Rep. Dan Kemmis Phillis Moore Sherri Stieg 
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Senate Bill 368--2 

House '8111 368 would change all that. This,bill would allow state agencies 

to act.in only the most minimal way to enfor.ce thepo11ciesand goals set out 

in the Montana Environmental Policy Act • 
.. 

Itls not as if Montananls want their environmental laws weakened, though 

supporters of this bill wou'l d have you be 11 eve that is the case. I n a survey 

of Montana Democrats last SUlOOIer, 88 percent said that they wanted Montana's 

environmental laws strengthened or at least maintained at current levels. 
. . 

A New York Times/CBS News Poll conducted in the autumn of 1981 showed that ,. 
on a national level 67 percent of Americans supported environmental laws, even 

at a cost to economic growth. 

Like most Montanans, Montana Democrats are concerned with attempts to 

weaken our environmental protection laws. At the party's Platform Convention 

last year, Democrats took a firm position on MEPA~ Quoting from the platform, 

Democrats said, "We affirm our strong support of MEPA, as the central environmental 

law that guarantees Montanans the right to participate in and understand 

decisions that affect their environment. We affirm our solid resistance to any 

attempt to weaken this essential legislation." 

Montanans want a c,lean and healthful environment, and they want laws to 
,f 

protect that environment. We urge a "do not pass" recofl1l1endation on House Bill 

368. 
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Sen. Nat. Res. 
2/11/83 

MONTANA PUBLIC INTEREST RESEARCH GROUP 
729 KEITH AVENUE 
MISSOULA,MT. 59801 
(406) 721-6040 

TESTIMONY BEFORE TIlE SENATE COMMITTEE ON NATURAL RESOURCES - February 1l, 1983 

Good morning, Mr. Chairman and members of the Senate Committee on Natural 

Resources. 

My name is Dede Montgomery. I am a student at the University of Montana 

and chairperson of the Montana Public Interest Research Group (MontPIRG). 

MontPIRG is a non-profit, non-partisan corporation funded and directed by 

students at the University. }~ontPIRG performs research, educational and 

advocacy work on issues that are important to students as citizens. 

Consumer protectt6n, the environment and governmental responsibility 

are the major areas of focus. 

I am here today on behalf of MontPIRG to support the Montana Environmental 

Policy Act (MEPA). Montana needs a strong, effective MEPA, one that 

contributes to the ability of our state agencies to make decisions that help 

preserve and protect our natural resources. As citizens, ·a strong MEPA 

will help maintain our constitutional right to a clean and healthy environment. 

Your support of a strong and effective MEPA will go a long way to represent 

the best interests of Montanans. 

Thank you. 
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WORKING TOGETHER: 

· I 
American Baptist Churches 

• OfthY°rt,,-

American Lutheran Church 

• Rocky 1""'" Oi""" 
Christian Church 

• (DisCiples of Christ) 
in Montana 

• I 
Episcopal Church · _ 011 of Monta~ 

Lutheran Church 
in America 

PaCific Northwest Synod 

• 1 
Roman Catholic Diocese 

• 
of Great Falls 

I 
Roman catholic Diocese 

of Helena 

I 
United Church 

of Christ 
Montana Conference 

I 
I United Presbyterian Church 

GlaCier Presbytery 

I 
United Methodist Church 
Yellowstone Conference 

I 
.....,lited Presbyterian Church 
..... Yellowstone Presbytery 

.t!iX. ·..Lv· 
Sen. Nat. Res. 

2/11/83 

MONTANA RELIGIOUS LEGISLATIVE COALITION. P.O. Box 1708. Helena, MT 59601 

February 11,1983 

MR. CHAIRMAN AND MEMBERS OF THE SENATE NATURAL RESOURCES 
COMMITTEE: 

I am Cathy Campbell from Helena, representing the Montana 
Association of Churches. I am testifying in opposition to 
Senate Bi 11 368. 

The Montana Association of Churches has adopted a position 
paper on Energy and Environment in which we specifically urge 
the legislature to maintain and strengthen, where necessary, 
the Montana Environmental Policy Act. 

Our interest in this kind of legislation stems from our 
belief that the earth be1ongsto God and that all parts of 
it are involved with all others. The Christian faith sees 
the role of human beings in the world as that of a steward. 

We share with the people of Montana a desire to see both 
social justice and environmental quality, and support 
legislation which promotes and maintains both. The achieve­
ment of this goal is most often threatened by an apparent 
and unnecessary conflict between economic health and environ­
mental protection. However, there is mounting evidence to 
suggest that a commitment to environmental quality actually 
increases employment, and for a larger sector of the economy. 

We have a profound respect for creative human labor and 
the limits of the earth. Because of this, we urge you to 
oppose SB 368. 
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COP PROMOTING 
.COST EFFEOIVE HIGHWAY DESIGN 
. . AND· 

BIO·REGIONAL PLANNING 

February 11, 1983 

REs OPPOSE SH)68 
To: Senaie N~ Restx.U"Ces CO'~.ut.tiHee-

Sen. Nat. 
2/11/83 

MEPA ASSURES FUTURE MONTANANS A SAFE ENVIRONMEN~ 

A clear need exists for a complete and unadulterated law 
such as MEPA which addresses an "aggregate of the ecological 
influences and the external conditions" affecting the human 
environment, including human living patterns, safety considera­
tions, and other social ahd economic factors. Too often in these 
debates the focus falls upon air and water quality politics and 
we forget that our "environment" includes other important aspects 
of human living patterns and needs, such as safety. MEPA is a 
mechanism which also assures future Montanans ofa safe and healthful 
environment. MEPA works to protect public safety. 

MEPA CAN ASSURE SOUND DECISION-MAKING BASED ON SUBSTANTIVE DATA 

MEPA expands data base requirements. Too often in the past, 
important decisions have been made by seat-of-the-pants decision­
making. Soon the repercussions develop -- chaos, more problems 
created that cost more money to correct. It appears unreas.onable 
to suggest that ~encies not apply SUbstantive information gathered 
in the MEPA process. The exact opposite is needed for sound long­
range decision-making. 

MEPA IS NEEDED TO INSURE THAT DECISIONS FOR MAJOR EXPENDITURES 
OF PUBLIC MONEY ARE COST EFFECTIVE AND BASED UPON SUBSTANTIVE DATA 

State government cannot afford any more boondoggles and must 

()-

become more sophistocated in philosophy. An;·unadulterated':MEPA can aSSUIa 
Montanans that public expenditures are cost-effective. 

More than ever,the excellerating problems facing our state, 
nation, and world increase the need for government ~ecisions based 
on sound data. sa 368 is obviously a big step backward in this 
regard. 

COALITION FOI CANTON PlISEIYATION, 101422, HUNOIT HOISE, MT 59919 

DOWNSCOPING FOR BErnR USE OF SCARCE HIGHWAY FUND~ bt,,,, 1. -uJ.t..l/.4wS 

k-c~1;'" 
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NAME Ward A. Shanahan 
--------~~~~~~~~~-------

,t;x. ,1:4 

Sen. Nat. Res. 
2/11/83 

SB 368 

ADDRESS P.O. Box 1715, Helena, MT 59624 DATE _.::.0.::.2/:..:1:...:1::.!/-=8:.:::3~_ 

WHOM DO YOU REPRESENT On His Own. Behalf 
----------~~~~~~~~~----------

SUPPORT XXX 
----..;..;~~--

OPPOSE _________ __ AMEND ___ X_X __ X ____ _ 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY • 

. Comments: 

I am a lawyer in Helena, and the thoughts expressed 

herein are my own and not those of any particular client 

of mine. 

It is my firm helief in support of Senator Lee's bill 

SB 368 that MEPA needs some clarification because of the 

recent tendency to try to expand its application beyond 

. the clear statements of the statute. Section 75-1-105, 

MCA, now provides that MEPA is supplementary to existing 

authority. But, despite this clear state~ent, opposing 

parties have taken the following contrary positions in 

past years: 

On one side, it ~s maintained that MEPA provides only 

the procedural requirement of doing an EIS and that it 

supplements the agency's authority in only this way. This 
t 

is the side the Department of state Lands took in the 

recent Cabinet Wilderness case. The Department maintained 

that it had to presume that MEPA was constitutional. 

Therefore, if they concluded that it created new substan­

tive rights, this would raise a serious problem because 

the act c~ntains no specific standards set by the legis­

lature. MEPA lists in general terms broad categories of 



·; . .." t. I.: ". 

inquiry and requires the agency to "fill in the gaps." If 

the agency, by "filling in the gaps," creates new substan­

tive rights, the act may be held to be an unconstitutional 

delegation of legislative power. 

On the other side of the argument, the parties urge 

that MEPA not only creates substantive rights which extend 

the scope of the particular permit proceeding to the con-

sideration of environmental values discovered in the EIS 

process, but, also, that these values may be paramount in 

importance to the private and property rights of people. 

Thus, following this rationale, the supplemental action of 

MEPA'is to add these new rights to those things which are 

protected as part of the public health, welfare, and 

safety. (E.g., animals, trees, birds, and flowers have 

legal rights which may exceed or override human rights, 

including the property rights of the developer.) 

This is the gist of the so-called "procedural versus 

substantive argument" which has been discussed in recent 

months by the EQC, the courts, and the press. 

Both of these positions distor~ a reasonable appli­

cation of MEPA, in my opinion. Environmental protection 

has real legal "substance," both in the Montana Constltu-

tion, Article II, section 3 (personal right to a "clean 

and healthful environment") and in MEPA (Section 75-1-103, 

MCA--"recognizing the critical importance of . . • 

environmental quality to the overall welfare and develop-

ment of man . ") . . . . ThUS, it cannot be limited to the 

~.,//..-t3. 



academic exercise of merely drafting an·EIS so that indus­

try, government officials, and environmentalists can have 

a "spirited argument" before a decision is reached. 

On the other hand, the enactment of MEPA should not 

be viewed as establishing rights beyond the personal 

rights enumerated in the Constitution and expressed.in the 

act itself. Despite the insistence of ecologists, in my 

opinion, animals, trees, streams, and "eco-systems" do not 

and should not have legal rights of their own which are 

equal to, or sup~rior to, the rights of humans. The "sub-

stance" of the act, if any, should be related to the duty 

of the agency to protect the public health, welfare, and 

safety, as well as the protection of private rights, in­

cluding the economic rights of the developer. 

I don't think the legislature should decide this 

"substantive versus procedural" argument because I think 

it should be left to the courts in each case. But you 

should clarify the clear statement already in the act that 

MEPA is "supplemental" and should re-e~phasize that the 

inquiry under that act is limited as follows: 

(a) To the proceedings conducted by an agency 
acting pursuant to specific statutory authority. 

(b) To those considerations where MEPA does not 
conflict with the agency's specific statutory 
authority. 

(c) To the citizens' reasonable opportunity to 
particiate in the decision-making process under 
Article II, section 8, of the Constitution, or pro­
tect private rights under Article II, section 17, of 
the COnstitution. 



(d) To a determination that protects the 
developer's constitutional rights so that if it is 
found that a substantive environmental value is para­
mount to the developer's property rights, so as to 
require denial-of a permit, the agency is aware of 
its duty to compensate the developer for a "taking" 
and to award compensation or other equal protection. 

It is my position, therefore, that MEPA does, under 

certain circumstances, expand the authority of the agency 

"substantively" so long as it does not interfere with the 

agency's primary mission and so long as it is confined to 

the proceedings brought before the agency. Subparagraph 

(2) of 58 368 would accomplish this if it provided as 

follows: 

However, nothing in this chapter creates 
any rights of action in addition to those avail­
able within the scope of administrative and 
judicial proceedings held pursuant to such 
existing authorizations. 

In addition, you should clarify the legislative 

policy further by adopting a statement of intent for this 

act as follows: 

The intent of this act is to clarify the Montana 
Environmental Policy Act, Section 75-1-101 et seq., 
MCA, by re-emphasizing the supplementary nature of 
MEPA to the existing specific authority of state 
offices, boards, ahd agencies. The act was not in­
tended to create new rights o~ rights of action in 
any person or thing. It is also the intent of this 
act to re-emphasize that the application of MEPA, if 
any, must take place within the existing administra­
tive remedies provided by the Montana Administrative 
Procedure Act, Section 2-4-101 et seq., MCA, and the 
rights of judicial review allowed thereunder. 



The amendment. and statement of intent will clarify 

the application of the law, preserve a concern and protec­

tion of the environment, and respect privat~ rights. 

077lW 

Respec fUl~S~'~~~ 
Ward • Shanahan 
P.O. Box 1715 
Helena, MT 59624 
406/442-8560 

-5-
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PROPOSED AMENDMENTS TO SENATE BILL NO. 362 

1. Title, line 6. 
Following: "ESTABLISHING" 
Strike: "AN INSPECTION COMMISSION" 
Insert: "A TECHNICAL REVIEW COMMITTEE" 

2. Page 2, line 1. 

SB 362 Ex. '1' 
Sen •. Nat. Res. 
2/l.l/B~ . 

Insert: "(3) 'Board' means the board of natural resources 
and conservation provided for in 2-15-3302." 

Renumber: All subsequent subsections in this section· 

3. Page 2, line 3. 
Following: "(3)" 
Strike: "Commission" 
Insert: ""Committee"" 
Following: "the" 
Strike: "dam inspection commission" 
Insert: "technical review committee" 

4. Page 6, line 12. 
Following: "department" 
Insert: "sufficient for supporting the design" 

5. Page 6, lines 13 through 17. 
Strike: lines 13 through 17 in their entirety. 

6. Page 6, line lB. 
Following: line 17 
Strike: "(4)" 
Insert: " (3) " 

7. Page 6, line 19. 
Following: "application" 
Strike: "and any additional information requested by the department," 

B. Page 7, line 2. 
Following: "construction" 
Strike: " " 

9. Page 7, line 3. 
Following: "construction" 
Insert: "inspection" 

-1-



:.. 
10. Page 7, line 5. 

Following: !'(2)" 
. Strike: "The engineer in charge shall provide for inspections" 
'Insert : "" Inspections 'during construction·shall be performed" 

11. Page 7, line 10. 
Following: "certify" 
Strike: "and report" 
Insert: "reports" 

12. Page 7, line 11. 
Following: "department" 
Insert: "of" 

13. Page 7, line 12. 
Following: "inspection." 
Strike: "The department shall set the time for reporting." 
Following: " 
Insert: "(4) The department may inspect the dam during 

construction to insure conformity with the permit." 

14. Page 7, line 14. 
Following: line 13. 
Strike: "(4)" 
Insert: " (5) " 

15. Page 7, lines 15 through 25. 
Following: "Section 9." 
Strike: remainder of lines 15 through 25 in their entirety. 
Insert: "Operating certificate." 

16. Page 8, lines 1 through 8. 
Strike: lines 1 through 8 in their entirety. 

17. Page 8, line 9Q 
Strike: " (3)" 

18. ,Page 8, line 10. 
Following: "permit" 
Strike: "as determined under [Section 8] and this section," 
Insert: "and upon an operation plan" 

19. Page 8, line 12. 
Following: "issue a" 
Strike: "permit" 
Insert: "certificate" 

20. Page 8, line 13. 
Following: "inspections" 
Strike: " • " 
Insert: "and recertification." 
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21. Page 8, line 14. 
Following: - "inspected" 
'Insert: "and .. recertified" 

22. Page 8, linES 18 through 21 
Following: "(2)" 
Strike: the remainder of lines 18 through 21. 

.2-/IAi3 

Insert: "Any inspections required in this section must be 
done by a qualified engineer." 

23. Page 8, line 22. 
Following: "shall" 
Strike: "pay the costs of" 
Insert: "be responsible for" 

24. Page 9, lines 17 through 19. 
Following: "inspection." 
Strike: the remainder of lines 17 through 19. 

25. Page 9, line 20. 
Strike: "properties of the owner and" 
Insert: "The costs" 

26. Page 10, lines 5 through 9. 
Strike: lines 5 ~hrough 9 in their entirety. 
Insert: "take necessary steps to make these structures safe." 

27. Page 10, line 25. 
Following: "department" 
Strike: -"may" 
Insert: "shall" 

280 Page 11, lines 1 through 2. 
Strike: lines 1 through 2 in their entirety. 
Insert: "take necessary steps to safeguard life and property." 

29. Page 11, line 14. 
Following: "department." 
Strike: "The costs are a lien upon the dam, reservoir, or 

other properties of the owner and" 
Insert: "Costs" 

30. Page 11, lines 18 through 25. ; 
Following: "Section 14." 
Strike: the remainder of lines 18 through 25~ 
Insert: "Technical review committee--membership -- duties." 
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.2-/I-f3 

31. Page 12, lines 1 through 24. 
Strike: lines 1 through 24 in their entirety. 
Insert: H (1) In case of a disputebetween,the owner :.and It-he 

department,' a technical review committee may be appointed 
by the board to review the technical merits of a project. 
The committee shall be made up of 5 members appointed as 
follows: 

(a) one member who is a board member and shall serve 
as Committee Chairman; 

::.. 

(b) one member who is a representative of the department; 
(c) one member who is a representative of the county 

where the dam is located; 
(d) two members from outside the department who have 

technical qualifications in the disciplines of dam 
design and/or construction. 

(2) The committee may be called by any of the following 
methods: 

(a) by the board on its own motion 
(b) by the request of the department 
(c) by the request of the owner 

(3) The committee shall make recommendations to the board. 
The board shall make final decisions of approval or 
disapproval of permits and certification in the context 
of the dispute. -

(4) The technical committee is entitled to a reasonable 
compensation for their services to be allowed by the 
board. 

(5) The board shall set a schedule of costs of the technical 
review committee based on the project size and 
complexity to be paid by the person requesting the 
review process." 

Renumber: all subsequent sections 

32. Page 15, line 8. 
Following: "through" 
Strike: "23" 
Insert: "22" 

33. Page 15, line 11. 
Following: "through" 
Strike: "23" 
Insert: "22" 
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SENATE BILL 362 

Sen. Nat. Res. 
2/11/83 

TESTIMONY OF THE DEPARTMENT OF NATURAL RESOURCES 

AND CONSERVATION 

AN ACT TO REGULATE THE CONSTRUCTION OF DAM AND RESERVOIRS ••• 

The "Montana Dam Safety Act" as described in Senate Bill 362 is 

in reponse to growing concern about the safety of dams in 

Montana. The failure of Teton Dam made us aware of the terrible 

destruction a wall of water can cause. Recent dam safety 

reports have shown that many Montana darns have safety problems. 

The Water Policy Review Advisory Council, chaired by Gordon 

McGowan, recommended that a Montana dam safety program be 

adopted. 

Existing dam safety statutes place jurisdiction with the county 

attorney where the dam in question is located. Lack of 

consistency between counties, lack of , technical expertise, and 

the harassed schedule of county attorneys are potential problems 

with the existing system. As shown on the attached table our 

present law is the weakest of all the western states. 

1 



" 

Senate Bill 362 establishes a dam safety program that would: 

1. Require a permit to be issued by the Department before a 

high hazard dam is built to ensure that the dam is designed 

properly: 

2. Require that an engineer supervise construction of a high 

hazard dam to ensure the dam is actually built as designed: 

3. Require periodic inspections of high hazard dams to ensure 

that the structures remain safe, and that developing problems 

can be recognized and corrected prior to them becoming a major 

threat to downstream areas: 

4. Allows the Department to require the draining or repairing 

of a reservoir under emergency conditions: 

The major differrences between existing statutes and the 

proposed bill are: 

2 -11- (3 

1. SB 362 would provide for a consistent set of dam design and 

construction criteria: 

2. SB 362 would take the monkey off of the county attorney's 

back and put it on the Department: 

3. SB 362 would provide assistance to dam owners in making dams 

safe so that water can continue to be.put to use from these 

structures. 

2 



As mentioned earlier, SB 362 requires a permit only for high 

hazard dams. A high hazard dam is defined as a structure whose 

sudden failure could endanger human life and cause extensive 

economic loss downstream. Being classified as a high hazard 

structure does not necessarily reflect on the structural 

stability of the dam. Also, just because a dam is a high hazard 

structure does not mean it is automatically unsafe. A high 

hazard dam can be safe if it is designed and constructed 

properly. 

The Department would like to advise the committee that if the 

State of Montana does not adopt a dam safety law by 1985 

simiilar to SB-362, (the SCS does support this legislation) they 

will not participate in the development of water projects 

associated with dams in the state. 

The Department feels that some revisions are necessary to the 

proposed legislation: 

Sections 14, 15 deals with the establishment of a dam inspection 

commission. The Department questions the need for a second 

review of a proponent's dam plans and specifications. This 

second review creates a bureaucratic redundency and subsequent 

increase in costs and delay to the proponent in completing a 

potential water project. If questions regarding the proponents 

submittals under any sections of SB-362 become unreasolveable 

with the Department the present judicial system provides an 

efficient, impartial vehicle to resolve these difficulties. 
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The idea behind this legislation was to create consistency 

Sllj6 £ rl7 

2 -11-13. 

within state government for administering a dam safety program. 

We believe SB 362 as proposed including the above amendment will 

accomplish this. 

Section 24 exempts dams constructed prior to October 1, 1983 

from this law. The Corps of Engineers program completed in 

September, 1982 identified many dams. in this state in a serious 

state of despair. Many of these structures were high hazard and 

did not meet minimum dam safety standards. The Department 

recognizes a definite need to repair existing dams and has set a 

precedent by rehabilitating state-owned dams to current dam 

safety standards. 
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:2 -11-13 
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7 Edwards 
Helena, Montana 59601 
Ph. 406-443-5711 

Mr. Chairman, Members of the Senate Natural Resources Committee: 

The Montana Association of Conservation Districts would 

like to go on record as supoorting a "Do Pass" reccomendation 

on SB 362 for the protection of both the general public and 

the owner of the impoundment • 

. ~·~,1111~ 
Steven R. Meyer 

Executive Vice President 




