MINUTES OF MEETING
SENTATE JUDICIARY COMMITTEE
February 11, 1983

The twenty-sixth meeting of the Senate Judiciary Committee was
called to order by Senator Frank Hazelbaker on February 11,
1983 at 10:07 a.m. in Room 325, State Capitol.

ROLL CALL: All members were present, except for Chairman
Turnage and Vice-Chairman Crippen, who were excused.

CONSIDERATION OF SENATE BILL 371l: Senator Fuller, sponsor,
advised that the purpose of this bill is to provide that a
child custody decree can be modified to consider placement of
a child with the parent he desires, when the child reaches
age 14.

PROPONENTS: Fred Easy, a Helena resident, spoke in support of this
bill, saying he felt the current statute restricts changes in
custody. He spoke about his own family situation and the need

for young people to have their desires regarding their placement
considered. Written testimony was submitted for inclusion in

these Minutes (Exhibit "A").

Chuck Smith also spoke as a proponent to this bill. He reviewed
the current law which requires the non-custodial parent to show
that the custodial parent is unfit and he felt it was not fair
to require a child to testify against a parent they love. He
stated that children of age 14 are capable of making important
decisions regarding their life. Written testimony was also
submitted (Exhibit "B").

There being no further proponents, no opponents, and no discussion
by the Committee, the hearing was closed.

CONSIDERATION OF SENATE BILL 373: Senator VanValkenburg advised
that he was sponsoring this bill at the request of a title company
in Missoula. Section 2 would provide for validation of conveyances
that have technically defective executions in them. This will
assure that no challenge can arise that will affect the rights of
the purchaser previous to 1983. Section 1 will validate unacknow-
ledged deeds. Actions now pending in the courts will not be
affected under the provisions of SB373.

There being no proponents or opponents, and no questions from
the Committee, the hearing was closed.
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CONSIDERATION OF HOUSE BILL 323: Representative Veleber, sponsor,
advised that this bill is being introduced to require incumbant
municipal and city court judges to be subjected to voter approval
when there is no opponent running for their office.

There being no proponents or opponents, the hearing was opened
to questions from the Committee.

Senator Mazurek inquired if all municipal court judges are now
elected. He was advised that they are. Senator Berg questioned
what would happen if the voters did not approve the incumbant
judge. He was informed that the city council would then appoint
someone to f£ill the position.

There being no further discussion, the hearing was closed.

CONSIDERATION OF HOUSE BILL 452: Representative Daily advised
that this bill was being introduced to require a polygraph exami-
ner to be licensed and to put the licensing procedure under the
Department of Commerce. He also advised the Committee of the
changes adopted by the House before this bill was referred to

the Senate.

PROPONENTS: Bob Graham, a detective with the Sheriff's Office
in Butte, supported the bill. There is a need to add a degree
of professionalism to examiners and to prevent unqualified
examiners from practicing in the state. He advised that the
major use of polygraphs was in the area of criminal investiga-
tion.

John Scully, representing the Montana Sheriff and Peace Officer's
Association, supported HB452 and informed the Committee that the
lie detector is a "great" tool to law enforcement. He stated
that it is not used as a tool of truth in the courtroom, but it
does serve a useful purpose. There is a need to license poly-
graph examiners so as to maintain quality and professionalism.

Dick Kane, Administrator for the Department of Labor and Industry,
Labor Standards Division, advised that he was neither for or against
this bill. He then distributed proposed amendments (Exhibit "C")
and said there is a need to prevent examiners from being licensed

on the basis of reciprocity. He also felt it was essential for

the polygraph examiner to be required to notify the examinee, in
writing, that the test cannot be used for employment purposes.

There being no further proponents, and no opponents, the hearing
was opened to questions from the Committee.
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Senator Daniels inquired as to how many examiners there are in
the state who are employed by law enforcement. He was advised
that there are 22 examiners, 20 of which are employed by a law
enforcement agency.

Senator Mazurek brought up the subject of admissibility and
guestioned if lie detector tests are now admissible in court.
John Scully advised him that they are not. He then reiterated
the need for licensing so as to avoid abuses by unqualified
examiners.

Chuck O'Reilly, Sheriff of Lewis and Clark County, advised
that there are now two non-law enforcement polygraph operators
in this state and that there are currently no laws to regulate
them. He also advised that the Montana Chief of Police
Association supports this bill.

Senator Shaw asked John Scully if he had reviewed the amendments
proposed by Dick Kane. John Scully stated he had reviewed them
and was of the opinion that they placed an unnecessary burden on
the examiner.

Sgt. Ron Cutting of the Gallatin County Sheriff's Office explained
the use of the polygraph equipment to the Committee.

Senator Berg questioned if continuing education cources are avail-
able to these examiners. Bob Graham advised that there are usually
four or five seminars a year and the examiners usually try to
attend one of these. Senator Berg asked Bob Graham if he had
reviewed the proposed amendments. Bob Graham felt that Dick

Kane's concerns that a lie detector test could not be administered
for pre-employment purposes is addressed in Section 39-2-304, MCA.

There being no further questions, Representative Daily closed by
stating HB452 would not create a new board, but would provide

that licensing duties would be handled directly by the Department
of Commerce. He also felt the Committee should review the amend-
ments which the Business and Industry Committee inserted on page 3,
lines 12 through 14 of the bill.

ADJOURN: There being no further business before the Committee,
the meeting was adjourned at 10:55. V—:;"—
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JEAN A. TURNAGE h
Chairman, Judiciary C ittee
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EXHIBIT "C"
February 11, 1983

House Bjll 452
Testimony of

Department of Labor and Industry

Mr. Chairman, members of the committee.

I neither dppose or support H.B. 452 but would like to

suggest some amendments to the bill.

As you know, the Labor Standards Division administers a
law, 39-2-304, that prohibits the use of polygraph machines
or other mechanical forms of lie detector tests as a condition
for employment or continuation of employment. These tests

are being administered on an increased frequency in Montana.

One problem we have in enforcing the law is that a
violation constitutes a misdemeanor. We have to advise the
examinge to go to the county attorney and ask that criminal

charges be filed against the employer.

Most county attorneys have work loads of criminal cases
that carry a much higher priority than those involving lie
detectors so very few complaints are processed. We believe
that the amendments we are suggesting would address that

o=z oblem.

The first amendment would be to Section 5. Section 5

1s a reciliprosity licensing provision.
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The first amendment 1s on page 5.

On line 4, delete the word "and".

On page 5, line 6, delete the period, insert the word

" andll R

Insert the following on line 7.
(c) has not violated the provisions of 39-2-304 or any

similar law in any other state or jurisdiction.

Beginning with line 2, page 5, the bill would then
read;

(a) has legally administered polygraph examinations in
the state in which he is licensed for at least 1 year before
making application under this subsection; -and-

{b) meets the requirements for licensing set forth in
[Section 6] = and

(c) has not violated the provisions of 39-2-304 or

any similar law in any other state or jurisdiction.

The second amendment would be to Section 12. Section 12
provides for the suspension and revocation of the license.
The second amendment would be on page 9.
- On line 11, delete the word "or" insert a new subsection

(11) "has failed to notify the examinee in writing, of the

provisions of 39-2-304; or"




At C/ ‘\ /%/L)
-3- .
?

On line 12, change (11) to (12).

On line 13, delete the period and add the word "or".
Insert a subsection (13) that reads "has administered a test
that is prohibited by 39-2-304 or by a similar law in any

other state or jurisdiction".

Beginning with line 9, page 9, the amended bill would
read;

(d) any information he volunteers could be used against
him or made available to the party requesting the examination
unless otherwise agreed to in writing; -er-

(11) has failed to notify the examinee in writing of

the provisions of 39-3-304; or

(12) has failed to notify the examinee of the results
of an examination 1if requested- ; or

(13) has administered a test that is prohibited by

39-2-304 or by a similar law in any other state or jurisdiction.
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