MINUTES OF THE MEETING
BUSINESS AND INDUSTRY COMMITTEE
MONTANA STATE SENATE

February 9, 1983

The meeting of the Business and Industry Committee was called
to order by Chairman Allen Kolstad on February 9, 1983, at
10:10 a.m., in Room 404, State Capitol.

ROLL CALL: All members of the committee were present.

ACTION ON SENATE BILL 105: Senator Fuller stated they had met on
adjournment yesterday with the representative of the Labor Depart-
ment and what they agreed on was moving it back to where it was
prior to the 1981 session. The language was confusing so they put
it back to the 1981 laws. There was a handout to the committee.
{Exhibit No. 1)

Senator Regan made the motion that we introduce a committee bill.
Senator Christiaens seconded the motion.

The Committee voted unanimously, by voice vote, that we introduce
a committee bill.

Senator Kolstad instructed Staff Attorney Petesch to prepare the
bill.

CONSIDERATION OF SENATE BILL 206: This bill is an act amending
section 32~1-432, MCA, to provide exclusions from a bank's lending
limit for loans secured by certain deposits and to provide a similar
exclusion for two-day loans to other banks. Senator Delwyn Gage
stated he was the sponsor of this bill. This bill is at the request
of the Department of Commerce. The only change in the language you
will find on page 3, lines 10-15. This bill deals with the limitation
of banks as far as loans are concerned. Assuming a person has passed
his limit of loans from the bank and he has CD's in that bank in
sufficient quantity to go over that limit, the bank would be allowed
to loan him funds based upon the pledged funds. The second limit
does not apply on the banks loan to another bank if it does not
exceed two business days.

PROPONENTS TO SENATE BILL 206: Les Alke, Commissioner, stated this

is a monitorization suggested by his department. Banks have present
restrictions they have difficulty living with. There is no opposition
of any concern. Banks presently under National Charter have the right
to make loans as this bill permits. It is not a bill of much conse-
quence but it does modernize our laws.

There were no further proponents and no opponents.

QUESTIONS FROM THE COMMITTEE:

Senator Christiaens asked how often does Section 5 apply? Mr. Alke
stated this is what is termed a feds fund market. The banks have a
volital flow from one bank to another and because these are unsecured
there has to be a restriction on the time. These so called fed funds
occur many times during the day. The two-day limitation is accepted
by the banking industry as a common practice.
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The hearing was closed on Senate Bill 206.

ACTION ON SENATE BILL 206: Senator Gage made the motion that Senate
Bill 206 Do Pass. Senator Fuller seconded the motion.

Staff Attorney Petesch stated Senator Turnage asked that they have an
immediate effective date., (Exhibit No. 2)

Senator Christiaens made the motion that we accept the proposed amend-
ment. Senator Fuller seconded the motion.

The Committee voted unanimously, by voice vote, that the proposed
amendment to SENATE BILL 206 BE ADOPTED.

Senator Gage made the motion that Senate Bill 206 As Amended Do Pass.
Senator Christiaens seconded the motion.

The Committee voted unanimously, by voice vote, that SENATE BILL 206
AS AMENDED DO PASS.

CONSIDERATION OF SENATE BILL 207: This bill is an act to provide for
investment by banks in the capital stock of bank service corporations.
Senator Delwyn Gage stated he was the sponsor of this bill also.

This bill was also by request of the Department of Commerce. This
bill has only one change. It deals with investments by banks in

the corporate stock of banks. The change is on page 2, lines 3-6.
This would allow banks to form a service company to provide data
processing services that banks may be interested in having for their
own use.

PROPONENTS TO SENATE BILL 207: Les Alke, Commissioner, stated this
bill permits banks to invest in stocks that are not presently avail-
able to them in institutions, in their own ownership, or other banks.
In the present development of banking there are new organizations
that are providing services that will require capitalization.
Electronic fund transfers use debit grants to another. These require
organizations to establish a point to provide these services.
National Banks have this power. This is another modernization bill
to allow the state banks to have the same priviledges.

QUESTIONS FROM THE COMMITTEE:

Senator Fuller asked why haven't we done this before? Mr. Alke

stated this section did not permit a bank to invest in any corporation.
There also has not been the demand.

The hearing was closed on Senate Bill 207.

ACTION ON SENATE BILL 207: Senator Fuller made the motion that we
accept the proposed amendment for an immediate effective date.
Senator Lee seconded the motion.

The Committee voted unanimously, by voice vote, that the proposed
amendment to SENATE BILL 207 BE ADOPTED.
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Senator Gage made the motion that Senate Bill 207 As Amended Do Pass.
Senator Lee seconded the motion.

The Committee voted unanimously, by voice vote, that SENATE BILL 207
AS AMENDED DO PASS.

CONSIDERATION OF SENATE BILL 120: This bill is an act to revise the
provisions relating to the leasing of power equipment by Class A, B,
and C, and D carriers by deleting the requirement for specific approval
and certification by the Public Service Commission. Senator Paul
Boylan stated he was the sponsor of this bill. His testimony is
attached to the minutes. (Exhibit No. 3)

PROPONENTS TO SENATE BILL 120: Ben Havdahl, Montana Motor Carrier
Association, stated we support this legislation for the reasons
outlined in Senator Boylan's testimony. This is the same procedure
with the adoption of the bill that the Interstate Commerce Commission
now follows for lease contracts.

Wayne Budt, Montana Public Service Commission, stated they supported
this bill. His written testimony is attached to the minutes. (Exhibit
No. 4)

There were no further proponents and no opponents.

There being no questions from the Committee, the hearing was closed
on Senate Bill 120.

ACTION ON SENATE BILL 120: Senator Christiaens made the motion
that Senate Bill 120 Do Pass.

Senator Gage asked would this bill become effective right away?
Staff Attorney Petesch stated in October.

Senator Regan seconded the motion.

The Committee voted unanimously, by voice vote, that SENATE BILL 120
DO PASS.

CONSIDERATION OF SENATE BILL 305: This bill is an act revising the

law relating to utility rate schedule changes; allowing a utility to
waive the 9-month automatic effective date of a rate schedule change
and allowing the Public Service Commission to determine the interest
rate to be paid on excess revenues collected under a rate schedule
subsequently reduced by the Public Service Commission. Senator Richard
Manning stated he was the sponsor of this bill. He turned it over to
Ms. Opal Winebrenner. ~

PROPONENTS TO SENATE BILL 305: Opal Winebrenner, Public Service
Commission, stated they supported this bill. Her written testimony
is attached to the minutes. (Exhibit No. 5) She had proposed
amendments which are also attached. (Exhibit No. 6)

John Alke, Montana Dakota Utilities, stated they support this bill
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with one minor amendment. (Exhibit No. 7)

Larry Huss, Mountain Bell, stated they would support the bill
if the amendments of MDU were in the bill.

"Gene Phillips, Pacific Power & Light, stated they support the bill
with Mr. Alke's amendments.

Bill Opitz, Public Service Commission, stated the amendments proposed
by MDU are fine with the Public Service Commission. They have cleared
these amendments. We would like to make sure that you get the other
amendments in regarding rulemaking also.

QUESTIONS FROM THE COMMITTEE:

Senator Regan asked if she remembers correctly the 9-months were put
in here so that the Commission could not put off coming to some kind
of conclusion. I notice that this is with the approval of the
utilities. She worries about the smaller utilities.

Mr. Opitz stated first of all the 9-months statutues were put in
for the protection of the utility. This amendment is giving the
utilities the perogative of putting in the rates or not.

Senator Regan asked have you seen these amendments and do you need
a Statement of Intent? Staff Attorney Petesch stated a Statement
of Intent is definitely needed.

Senator Gage stated what this is saying is that utility wants to take
a chance if you rule favorably to them if not they will pay the interest.
Mr. Opitz stated yes.

The hearing was closed on Senate Bill 305.

CONSIDERATION OF SENATE BILL 306: This bill is an act specifically
authorizing the Public Service Commission to order an independent audit
of a public utility; providing that the cost of an audit shall be

borne by the public utility and authorizing the commission to compel
the production of information necessary for such audit. Senator
Richard Manning stated he was the sponsor of this bill also. His
written testimony is attached to the minutes. (Exhibit No. 8) He
stated this is the same bill he carried in 1979 except who pays for

the audit. The audit costs will be borne on the rate users. He

gave handouts to the committee. (Exhibit No. 9)

PROPONENTS TO SENATE BILL 306: John Alke, MDU, stated they support
this bill with two amendments. (Exhibit No. 10) The major amend-
ment they feel is it must be performed by the audit staff itself.
They feel it cannot be the intent of the Legislature to go out and
hire a large firm to do an independent audit. The minor amendment
he is suggesting is deleting that the books be produced in the State
of Montana. If the expense is going to be borne by the utility he
does not think it makes much difference.

Larry Huss, Mountain Bell, stated we join in any of the statements
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made by MDU. It is important that the committee recognize some of
the difficulties with the audit function. He does not want the
bill to include managerial audits. They have proposed an amendment
to page 1. (Exhibit No. 11). He Has proposed the amendment to

Mr. Opitz and they have no objections.

Mr. Opitz stated he had a letter to the committee from Senator
Himsl. (Exhibit No. 12) These are three things that the legislative
audit definitely is supporting after the sunset audit. He has no
problems with what has been stated by the utilities as far as having
the audit done by inhouse staff except that they do not have the
staff to perform the audits. It is an issue that they will take

up in the subcommittee meeting. The chances of the Public Service
Commission receiving perhaps as many as 15 additional FTE's to do
these three functions as outlined in this letter may be less than
bright. The only other option in order to carry this out would be
that the Commission have the ability to order an independent audit
to be performed by an outside auditor paid by the utilities.

Carl Donovan, low income groups, stated they support this bill.

They feel an independent audit is the only way consumers have in
getting a fair shake. Also this is a way that the Public Service
Commission can see if rate increases of the utility companies are
justified or needed. He brought along a letter from Theresa Claybourne,
Great Falls, who is also in support of Senate Bill 306. (Exhibit

No. 13)

Don Reed, MEIC, stated he supported this bill. His written testimony
is attached to the minutes. (Exhibit No. 14)

OPPONENTS TO SENATE BILL 306: Michael Zimmerman, Montata Power
Company, stated they were opposed to this bill. His written
testimony is attached to the minutes. {(Exhibit No. 15)

Gene Phillips, Pacific Power & Light, stated we also oppose this
bill on the grounds of the impact it would have on the ratepayers
of Montana. They operate in six states, approximately 3% of the
electric sales occur in Montana. This would require an audit on
the six states and impose the cost on the people in Montana. He
would hate to see that kind of cost put on the ratepayers in
northwestern Montana. They have been filing rate cases on an
annual basis. Anything they put on the rate base is verified. He
does not feel this bill is necessary.

Charles Kuether, Great Falls Gas Company, stated he opposed the
bill. His written testimony is attached to the minutes. (Exhibit
No. 16)

QUESTIONS FROM THE COMMITTEE:

Senator Fuller asked what would be the impact of these audits on

the average ratepayer? Mr. Zimmerman stated he does not know. As

we are talking about 200,000 it will have an impact. It is unnecessary
because you already have the assurance of auditors that is already
done.
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Mr. Phillips stated if we were to assume $500,000 that would be
borne by 25,000 ratepayers in Montana.

Senator Boylan asked how much would it cost you in FTE's to do this
audit. Mr. Opitz stated it would be around $100,000 per year in
that area.

Mr. Opitz stated in answer to Senator Fuller's gquestion they have
180,000 customers, it would be $1.00 per year for the Montana Power
Company.

Senator Gage asked assuming that the amendment is adopted that says
the Public Service Commission would use their own audit staff and
assuming that would not be totally based on those being audited

and realizing this will increase the cost of government and increase
taxes along the line and the cost will be passed on to other utility
companies, would your organization still be in support of this bill?
Mr. Donovan stated I believe so. He would like to see the Public
Service Commission do the individual audits.

Senator Gage asked is it your intent in asking that these audits

be done by inhouse people by the Public Service Commission to kill

the bill? Mr. Alke stated no. The current arrangement is when

MDU files a rate change the auditors will go to Bismark and go through
records together. He thinks they could do this without more FTEs.
They think it could be done more cheaply by the Public Service
Commission.

Senator Gage asked on your internal audit for FCRC report do you
receive a significant amount of unfavorable comments and what kind?
Mr. Alke stated they are harder on the company than the Montana
Consumer Counsel. They require rigid standards.

Senator Lee asked what tie is there between the Environmental
Information Center and the Public Service Commission? Mr. Reed
stated from the environmental and consumer standpoint this is an
issue that is important. They thought it was a bill they should
take a position on. Does this bill directly affect the environment?
No, he does not think it does.

Senator Lee asked the substance of this bill after we disregard what
authority the Public Service Commission has, is this a so-called
independent audit, is that it? Mr. Opitz stated on the majority

of this, the Public Service Commission has that authority. Senator
Manning stated I think if you read one of the handouts on what the
Public Service Commission's powers are on subpeonas they are rather
limited. This issue was before the Supreme Court and they stated
exactly what their powers are in that area.

Senator Lee stated the codes are very specific and in respect to
Larry Huss he does not want to see a managerial audit, the Public
Service Commission can get any books or papers they want. If there
is an error in the codes, we should deal with that. He stated to
Mr. Opitz you can subpeona and collect any paper you want. Maybe
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you are not doing this. You have the power to do it. Mr. Opitz
stated he cannot remember of anytime they had problems getting

any kind of information they were after. The Supreme Court decision
was when the Commission wanted Montana Power to have an independent
audit performed on some hydnfacilities. It went to the Supreme
Court. They said you can do the audit yourself but you cannot ask
them to get an audit done at their expense.

Senator Lee stated instead of saying to Montana Power you do an
independent audit, why don't you just subpeona the information and
do a mini audit and find a problem and then investigate in that
area. Mr. Opitz stated it was a special audit. It was for hydro-
facilities.

Senator Gage stated assuming that the Consumer Counsel audits are

they doing a sufficient amount of those and are they done sufficiently
well and do you feel the consumer has a fair degree of protection
right now? Mr. Opitz stated the consumer counsel does not do audits
despite what Mr. Alke says. They have rate experts come in and do

an analysis on them. They do not audit them.

Chairman Kolstad asked do you feel you need this type of legislation?
Mr. Opitz stated that is why they are here to support it. There is

a need that has been defined by the legislative staff to have it

done by the Public Service Commission.

Senator Severson asked how much auditing staff do you have? Mr. Opitz
stated we have one auditor right now for the motor carriers. There
are 650 motor carriers in the state.

In closing, Senator Manning stated in regard to the statements made
here I realize that we are looking at a bill that would cost the
ratepayers an increase in rate costs. The public has said they would
like to know for sure. They think it would be nice to know if these
people are seeking an increase that everything is on the up and up.
In all probability, it could mean a bigger increase but at least

the people would be confident that everything is being done fair and
square. He was surprised at the testimony this morning but he thinks
some realize that this could be a benefit. It could be a deterrent to
both the Public Service Commission and the utility. He would hate to
see utilities owned by the government because that does not work.
They need some source of controlling a utility.

The hearing was closed on Senate Bill 306.

Senator Kolstad stated he had a letter from Senator Turnage and
Senator Brown on the WHOOPS plants. (Exhibit No. 17) It will
require that certain investments or properties will have membership
approval. It would give their membership at least a vote on some
of these decisions. Senator Turnage and Brown asked that we draft
a committee bill.

Senator Regan made the motion that we ask Staff Attorney Petesch
to draft the committee bill to address the problem. The kinds of
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rates they are having to charge are horrendous. It is a good idea.
Senator Boylan seconded the motion.

The Committee voted unanimously, by voice vote, that Staff Attorney
Petesch prepare the committee bill.

ACTION ON SENATE BILL 229: Staff Attorney Petesch gave the committee
proposed amendments to this bill. (Exhibit No. 18) This license
authority is not in addition to anyother. This would limit only to
where there is no licensing authority. It would not apply to licenses
inside the city limits. They would apply for a period of time that

the County Commissioners determined, if it was more than a year it
would be prorated. No license fee could be from a nonprofit organi-
zation and it provides a licensee engaged in buying or selling products
from house to house to display the license on demand from the consumer.

Senator Boylan made the motion that Senate Bill 229 Do Not Pass.
Senator Goodover seconded the motion.

Senator Regan stated right now cities have this power and they use

it wisely. It is a regulatory license if you have a massage parlor
that moves in and conducts itself improperly they can take the license.
It is also a revenue measure. It would be helpful to the county. She
sees great merit in this bill.

Senator Severson asked is their any compelling reason for this since
the association of counties have not been here? Senator Goodover
stated there were no proponents all opponents. He does not know who
requested the amendments.

Senator Kolstad stated Senator Halligan requested the amendments.

Senator Kolstad stated at the time he testified it seemed he could
care less about the bill.

Senator Fuller stated I think Senator Halligan has addressed the
questions that everyone had. That was his intention. As to why
the counties are not here he is not sure.

Senator Gage stated if we are concerned to let the county handle

their own affairs we can do the same thing then as this bill represents.
Those counties may license any business that is not by law unauthorized
to operate by the State of Montana.

Senator Regan stated that is exactly what this bill does. You have
to amend it into existing law.

Senator Regan made a substitute motion that we accept the proposed
amendments to Senate Bill 229. Senator Fuller seconded the motion.

The Committee voted by Roll Call Vote 3-6 that we accept these
amendments. The motion failed.

Senator Boylan made the motion that Senate Bill 229 Do Not Pass.
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Senator Lee seconded the motion.

The Committee voted by Roll Call Vote 6-3 that SENATE BILL 229 DO NOT
PASS.

ACTION ON SENATE BILL 261l: Staff Attorney Petesch stated we have
struck the entire bill and have prepared the grey bill. (Exhibit
No. 19) This would apply to contracts entered into after July
1985. They have tests on pages 2-7 in order to determine plain
language. The limitation on page 7 does not apply to an amount
over $50,000. It does not apply to insurance contracts and would
retain the same good faith exception for a firm using a contract.

Senator Regan made the motion that we accept the proposed amendments.
Senator Fuller seconded the motion.

Senator Goodover asked is this a new bill? Senator Severson stated
same title new bill.

Senator Lee made the substitute motion that Senate Bill 261 Be Tabled.
Senator Goodover seconded the motion.

Senator Regan stated we should not play games and lay it on the table.
Senator Lee stated he does not think it is worth the time to stand

on the floor and discuss it and try to convince 50 senators to vote
against it.

Senator Regan stated that is the point. Those 50 senators have the
right to hear this bill that was introduced and have the right to
the committee action.

Senator Kolstad stated they could bring the bill back into committee.

Senator Regan stated she recognizes it is a legitimate motion. She
is saying in fairness to the sponsor of the bill and the Senate we
should address the bill. We heard the bill now lets deal with it
and give the senators the opportunity to vote.

The Committee voted by Roll Call Vote 6-3 that SENATE BILL 261 BE
TABLED.

ACTION ON SENATE BILL 221: Staff Attorney Petesch gave proposed
amendments to the committee on this bill. (Exhibit No. 20) It
amends the codification instruction to make it apply to SID's as
well as RSID's.

Senator Boylan made the motion that we accept the proposed amendments
to Senate Bill 221. Senator Christiaens seconded the motion.

The Committee voted unanimously, by voice vote, that the proposed
amendments to SENATE BILL 221 BE ADOPTED.

Senator Boylan made the motion that Senate Bill 221 As Amended Do Pass.
Senator Christiaens seconded the motion.
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The Committee voted unanimously, by voice vote, that SENATE BILL 221

AS AMENDED DO PASS.

ADJOURN: There being no further business, the meeting adjourned at
11:38 a.m.

( ,LA 4 (v/ug

ALLEN C. KOLSTAD, CHAIRMAN
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towanxappllcantxéiaced ‘on a’ Job untllvafterﬂa»yearbhas past
‘which would put all prlvate employment agenc1es ~out of business
which is 247 more jobs. We:-are requesting to use the one
sentenée in the old Montana law which has been used for 10

years.

- 39-5-303 Regulation of fees. Disapproval of contract.

k(l) The fee charged by an employment agency for its

-service will be a percentage of the annual income calcualted

on the first month's grossbincome to any person .placed in

employment as provided for in the private employment agency's

fee.schédule. The percentaée charged must be determined by

the agency and is not subject to disapproval by the director.
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Amendment SB 207

1. Title, line 7.
Following: . "MCA"

Insert: "; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE"

2. Page 2, line 7. | )
Following: 1line 6 '

Insert: "Effective date. This act is effective on passage and
approval."
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similar equipment.

A regulated motor carrier, from time to time/-hégds to supplemepgf
“his equipment during high periods of demand by entefiﬁg into a lease
»égreement with an owner for use of his equipment to meet peak demand.

The law now requires that PSC approve the lease before the equipment

can be put into service. Lost time, due to waitingﬁfgr}approVal, Sf

up to 10 days to 2 weeks is experienced by the paft?éstto the lease.

The law still requires the lessor to carry 3 §¢§§}of a ﬁritten""
lease with a regulated carrier in the cab of the trﬁgﬁlto offer to

the PSC enforcement officers to verify his leased aﬁthorization to

haul a regulated commodity under the current authority.

The approval and filing of a lease by the PSC provides no real
publié benefit in that no real use is made of the rec@rdedllease‘in |
the PSC office. Some 500 to 1000 leases are kept on fiie and PSC
handles as many as up to 2500 leases during a year. It is costly
to the PSC and the regulated carrier, as well as time consuming and

time delaying to the carrier. SB 120 would save the delays and

provide a savings to both PSC and the industry.
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leases.» The Commission st ust then sign off on these leases and return"

copies to the carriers. A copy must then be carried in the vehicle.
Under the proposed language in Senate Bill 120 the requirement for prior

Commi581on approval would be eliminated

»

The carrier or his agent would'still be required to have a lease and carry
-a copy in the operating vehicle. so that-enforcenent personnel can follow the
trail of ownership of that particular vehicle.
Elimination of the prior approval requirement should result in:
1. Less time and expense to the carriers.
2, Less time and expense to the Commission.
3. Bring-Montana leasing requirements in line with those‘of the Interstate Commerce
Commission.
The Montana Public Service Commission feels that Senate Bill 120 would help
eliminate paperwork for both the carrier and the Commission, but would not in
any way diminish enforcement of the Motor Carrier Act.

We urge this Committee to give a do pass to Senate Bill 120.
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IZ;A?TTO allow the Publie Seriéé'Cdmmiseion to determine the
“interest rate that is assess on revenues collected by
fthe utlllty that are subject to rebate.

Sectlon 69-3-302(1), MCA currently prOVLdes that a public
utlllty cannot-alter its rate schedule unless the Montana Public
“Service Commission approves thevrate change within nine months
from the date the utility files its rate application with the
Commission. If the Commission is unable to issue a final erder
'en.a utility's_rate application before the nine month time period
expires, the utility is required to begin charging its censumers
ét the réfé level thet is contained in the rate application.

When the final order is issued, if the rates approved by the Com-
mission aie lower than fhe rates contained‘in the utility's
application, the utility may have to rebate some of the revenues
it has collected. The rebate period would run from the end of
the nine-month time period to the date of the issuance of the
Commission's final order.

For example, if fhe nine month time period expires on January
15, the utility begins charging its consumers the rates it has
proposed in its rate application on January 16. If the Commission
issues its final order on January 18, the utility then must begin

charging its consumers at the rate level approved by the Commis-

sion in its final order. If the rates approved by the Commission
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The, menda ory language prov1des the

utlllty the optlon of ellmlnatlng the p0551b111ty of a rebate

81tuat10n.

- Subsection(2) of Section 69-3?302, MCA is amended to make it

‘

eonsistent with Subsection(l) by also including the utility's

option to waive the nine month time period.

Section 69-3-302(2), MCA currently prov1des that the Com-
m1531on must assess 1nterest on the revenues collected by a utility
that are to be rebated at an annual interest rate of 10%. The
bili‘s amehdatory lahguage,would'provide disctetionary authority
for the Commission to:determine the interest rate for each revenue
situation.

The bill's Subsection(2) amendatory language also provides
that the Commissioniis to promulgate administrative rules concerning
how the interest rate will be determined. The Commission's
original draft of the bill had provided that the Commission would
have discretionary rulemaking power to promulgate rules for the
entire Section 69-3-302, MCA. The Commission proposes an amend-
ment to the bill to provide the Commission with that discretionary

rulemaking authority.



spec1fyhhow the Commlssw_n\would de rmlnefan 1nterest rate to.ber

assessed on revenues collected by the utlllty that are subject to
rebate.

. The Montana Public Service Commission's original draft of
tﬂe bill had provided that the Commission would have discretion-

iary rulemaking power to promulgate rules for the entire section,
not merely concerning the determination of an interest rate.
The proposed amendment will prov1de the Commission with

discretionary rulemaklng authority for Section 69-3-302, MCA.



3.

“line 11.
Following: ' "commission"
Strike: "by rule,"

Page 2, line 15

Insert a new subsection: (3) The Commission may pre-
scribe rules necessary to effectively administer this
section.
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“"Inthe case of an’investor. owned utlllty the 1nterest rate set
by the ‘Commissionshall not exceed the cost of equity capital
as last determined by the'Commission."

B



TO THE CUSTOMER DOES NOT HAVE COMPETITION IN THAT AREA. THE -

ONLY FAIR SOLUTION; TO ANY UNANSWERED QUESTIONS "OR PROBLEMS;
IS ANﬁlNDEPENDENT‘AUDIT.

, : | SCALATING PRdCES WE ARE
BEING“FORCED._OtPAY_FO" OUR.UTILITIEQ.« STATISTICS?SHOW “THAT
TURAL VfSEN ABOUT ZOUOZ:OR MORE
SINCE 1973..}CURRENTLY’THE PUBLIC SERVICE COMMISSION 1s coM-
PLETELYfRELtANT1UPON

THETCOST OF NATURAL'GAS ALONE;HAS)

;DATAgSUPPLIED;BYiTHE REGULATED UTILITIES

INfTHE HEARING OF ANY RATE. CASE.;f

'I5EORJONE,fWOULDjLIKEfIHE’ASSURANCEJTHAT‘OUR PusLIic SERVICE
COMMISSIONERS HAVE ALL THE FACTS TO CONSIDER IN MAKING ITS
DETERMINATIONS. | BELIEVE MOST CONSUMERS, NOW DAYS, WOULD JOIN
ME IN STATING THAT THOSE FACTS AND CALCULATIONS SHOULD COME
FROM AN INDEPENDENT AUDIT.

ONE POINT [ WOULD LIKE TO MENTION IS THAT THERE IS NO STATUTORY
DEADLINE FOR PuBLIc SERVICE COMMISSION COMPLETION OF RATE CASES,



‘3‘2c‘sxou{i I THANK YOU}FOR YOUR TrME, AND WILLfREMAIN FOR QUES"

TIONS; AND RESERVE THE RIGHT TO CLOSE.
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eiectrrc?ser§1oe;a Accordlngly,‘ln that'order the Comm1881on dlrected

VEMPC;to retaln an 1ndependent accountlngkflrm to audlt and’report
v;on ‘the 51tuatlon. The Commission reasoned that an 1ndependent
'.audlt'was necessary because if MPC were to conduct the audit
itself;.the result "would be tainted by suspicions of self—interest."
MPC appealed the Comm1551on s order to the Montana. Supreme
”Court._ The Court ruled in MPC s favor. It held that the Commls—
7510n 1s empowered only to request de81red 1nformatlon from a
‘utlllty, not to dlrect the means by which such information is to
”ybe gathered The Court stated that ex1st1ng statutes make it
‘.clear that the prlmary ‘source of information about utility oper-
ation is the utility itself. The Court concluded that the Com-

.

nission was always free to weigh any such information against

-t

any information to the contrary presented by other agencies or

the Commission's staff. Petition of the Montana Power Company,

180 Mont. 385 1979.

This Supreme Court decision makes it clear that the Commis-
sion has no authority under existing statutes to order utilities
to provide independent audits.

Calvin K. Simshaw
Staff Attorney
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g

earn “a reasonable rate of

~pub11c use_constltutes,a cOnfiscatiOn of property without-juﬁt"

the“Unlted

:.,:,_L;ri.,-“ g m»'* PN

Congtltﬁ'Ionwltse f;““It“Has con51stent1y ‘been heid that fallure‘

,,JcJ»\

to allow rates at‘a level suff1c1ent to prov1de an opportunlty to

o b

,” "Ae,r

return on 1nvestment dedlcated to

compeQSation‘or.due,process:ahd as such violates the fifth amend-

‘Constltutlon.- Stated more simply, the

power to regulate-lsgnot the'power to destroy. The Montana

Sunreme Court in Tobacco Rlver Power Co. V. P.S.C. 109 Mont. 521

(1940) stated that "the 1aw is. well settled in all jurisdictions,

‘lncludlnngontana ‘that rates must be just and reasonable, and

likewise the return to the utility on its investment and for

service rendered must be fair, just and reasonable."

Beyond the constitutional restraints, mere business prac-
ticality would seem to dictate that the utility be allowed the
opportunity to earn a reasonable return. Continued service
obviously requires continued investment in necessary plant and
equipment. Continued investment requires the attraction of
capital from the investment community. The ability to attract
capital is in turn dependent upon the opportunity to earn a
reasonable return. That is, no investor is going to inject

capital into sometining where he does not perceive at least the



changes in
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utility activity The PSC shouldnalso monptor the jstatus of 'he'

' ,utihties“m»ordemto ‘know:-how; actual earnmgsmompare toggu;thorizéd:
‘earning:-levels, . " If: xthe‘ﬁ&l.itllltle_§g'§;aff§f eanmpg“;rgtu rnswhich ‘;k;sj;gnifi-‘t
cantly exceed authorized -levels; the ,PSC has ;thev authority and the
responsibility. under- section 69-3-324, MCA,  to hold hearing. in
such cases and make necessary adjustments. An on-going review
would provide a basis for. :PSC action in such cases where the
burden of proof would fall mainly on the PSC.
The PSC should also be aware when the utilities are earning
less than authorized levels. While it is up to the utility to submit
a rate request, the PSC staff could be determining causes and be

better prepared to process the rate request case when it is sub-




.

St e : .
‘"“page757 arfd th"“e“ rate request analy5|s process AT ot e el

reV|ews lon ‘fhelr-Té"own, ‘there' is’ also a need for the. commission :to
‘"eit‘h’é'i""‘ perform-or®contract for’such reviews periodically to provide
independent ‘assurance that the major utilities are operating effi-
ciently. This is”an area that could be developed as the recom-
mended department audit staff gains experience with the major

utilities. The PSC and department could also establish indicators

against which auditors could compare utility activity to determine

utility operating efficiency.

Ca N T g



tlon ‘'was _ not readlly avallable ~from either the PSC or utulitles.
The PSC only prepares up-to-date utility earnings informatlon

when a utility applies for a rate change,. and only for the historical

‘test year used by the utility. -As a result, the PSC is not meeting
Cits. reéponsibility of determining if utilities are realizing adequate

or. excessive returns. This problem‘ is discussed further on page 57.

The PSC steff did, hewe\)er,f upbn our renuest,’ proxride .us with

the estnmated overall rate of return figures shown in Appendux .
The utmty compames also are not generally mamtatning reahzed

return records whuch are- comparable wnth PSC’ orders, but they

iatter‘npted, to provide us with returns calculated on a reasonably

.. comparable basis With' PSC - authorized returns: ‘These_ figures for

1976-81 are included on page 40, along'-vﬁfh the PSC authorized
returns and a.ttrition',' thch is the difference between autnorized
and realized rates of returns. The utility figures were discussed
with the'department staff, but have not been eudited by our office
or verified by the PSC; these figures are the best numbers aveil-
able for eomparison under current recordkeeping procedures.

The following table summarizes the attrition figures as calcu-
lated using utility company realized returns and PSC authorized
returns for 1976-1981. For utility A: -7.9 indicates that the

realized rate of return during 1976, was 7.9 percent less than the

authorized rate of return. While the numerical difference

between the authorized and realized rates of return is 7.9,
percent of the authorized return not realized is 67 percent
(7.9/11.8). For example, if the PSC had authorized the utility

revenues of $5,000,000, the utility would have only realized

$1,650,000 or 33 percent of the authorized revenue.

the




lnterlm Rate Decreases

:

Although the - PSC has statutory authority to grant interim

ﬁrate mcreases pendlng a hearlng and final order in any rate case,

" the ,PSC does not'ihave» autho‘rity,to order interim rate decreases.

W|thout such authorlty, the PSC cannot make timely rate decreases,
‘but would have to go through the formal rate hearing process if it
determines a utlllty is rea||2|ng excessive returns in the interim.

In order to provide balance in the process of providing
utilities with adequate returns, the Legislature could consider
giving the PSC authority to make interim rate decreases. As the

PSC develops its on-going review capability, it will be in a better

\

-

\v-\\position to use interim decreases.




! prov1ded the ,audlt is performedA by a ful tlme employee of
the State of Montana who is on the staff of the Commlssmn"

2. Page'v 1 Lme 18: Strlke the phrase "w1th1n the State"

3. Page 2, Lines 8-10: Strike Subsectlon (5) in its entirety.






g Déaf Reprégéhtative Bardanohve:
‘As chalnmnl of the Leglslatlve Audlt Commlttee, I am as?ing the House
Approprlatlonq Commlttee and the Senate Finance and Claims Committee to

" ¢onsider ‘the! followxng audit committee motion made at its November 8, 1982

meetlng., The .action  was taken during a hearing of the enclosed sunset
. audlt of- the Montana Publlc Servxce Conmxss10n.

v :?The Leglslatlve Audit Commzttee supports the establxshment of
» 'the followlng Pub11c SerV1ce Comm1ssxon capabllltles'

'to Taudit,?tégulatedn‘ carriers;

Data procccsxng capabxlxtv and

Capabxlity~for an on- g01nb f1nanC1a] review of regulated
Ltllxty and carrler earnlngs. ’ '
Audit;and'data*processing capabilitics would allow the commis-
'sion and its staff to verify and more thoroughly analyze, on a
»fiimeiv basis, the 1nform3t10n provided by the regulated utilities
‘andcarricrs. The on- -going veview czpability would euasure that
the commission and its staff are better informed about "the

financial condition and operations of the regulated utilities
and carriers betwcen rates cases."”

Thank you for you consideration. If vou have any questions, please contact
mie ov the Lepialative Auditor.
Siancerely,
T
D -
P et
Matt Himsl, Chaivman
icosotative Avnlit Comiellice
Mty mrt Q r
coLs House Appropriatiens Committeo oo e
. .. ~- . N . <
Senate Uinance and Claitms Cown it S memnoers L
Faoionure O
e -L
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={Retes are ‘set in’ 'order tha"uia 5
publlc 'ut111ty m1ght make a specif1c rate of return on ,its.4
1nvestments, or rate base. . ' . T

IR

In practice,~the FPSC knows the rate base and the rate of return which
it wishes to allow a public utility, but it cannot know what revenues
w111;be brought in to cover that rate of return. The utility “may in
'earn a greater or lesser rate of return than the PSC has ellowed

3prob1em was descr1bed and ver1f1ed by the econom1st Paul Joskow
! ‘article in. The Journal @ of Law and Economics. “'In hi
fJosL ow learned that ut111t1es often recelved larger rates of, g
they were officially —allowed by the PSC. When’ thzs:‘u
_ ‘utilities are not likely to point out the discrepancy
‘since- 1t works in their favor. In other words, utilities ' are
regulated from .making less than their allotted rate of return, but not
Prevented from mak1ng more than that rate of return. L ERE

e gt e

This‘points out'a need for indenpendent auditing.j That is not to say
that .the utilities are less than honest in their reporting to the PSC. . -
But ut111t1es do have a built-in incentive not to raise a commotion
when they are do1ng better than they were supposed to.

Consumers deserve to know that their utility is not reaping profits in
access of what it is allowed. Independent auditing is not a matter of
harassing a utility. Rather, it is a way of verifying that what was
supposed to have happened actually did happen.

We urge a "DO PASS" on SB 306.
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- POSITION

'REBSONS :

During the Legislative Audit Committee's SJR-27
're#iew of utility regulatory procedufes, the Audit Com-
‘mittee staff asked representatives of The Mon£ana Power
Company this question: |
- "Is there a need for inde?éndent financial

audits to verify information submitted to
the Public Service Commission?"

, We resbonded no and prdvided rationale for our answer.
This answer and the reasons supporting;it are applicable
‘in consideration of Senate Bill 306.

We believe Senate Bill 306 iS‘unnecéssary because:

1) The Public Service Commission may and does

vérify data submitted to it in rate cases through

discovery audits.

2) Audits in addition to those already performed

will cause additional and unnecessary regulatory

expense to be born by the ratepayer. -

A number of audits are performed. The Montana Power
Company employs an independent audit staff of 11 persons.

This staff performs annual audits of the Company's 40

Opecrational departments and 7 divisions using procedures



nan 1al statements, an'externaltaudlt 1s“also performed

'annually by the natlonally recognlzed accountlng flrm of

Prlce Waterhouse & Co. The results of thls annual audlt

haVe, in the past, been shared with the Public,Service
Comm1551on.
Several non-routlne audits are performed For ex-

.

ample, he Colstrlp PrOJect is audited for flnanc1al

accountlng and management eff1c1ency purposes by a spec1al

»commltteevestabllshed by the Progect partners; The Public

Serv1ce Comm1551on performs discovery audits in rate
case proceedlngs. And the Federal Energy Regulatory
Comm1551on periodically performs compllance audits. These

audits are documented and the results are available to the

Public Service Commission.

As you can see, then, additional independent auditing,

regardless of the entity performing it, would merely be
duplicative. You should know, also, that audits by in-
dependent accounting firms simply cost a lot of money.

They take time as well. The cost, under Senate Bill 306,

will be passed through to the ratepayers. We believe this

cost is unncessary.

Rather than create this additional cost to our rate-



s i

P

.. ‘the-necessity of.a du li“at1Ve;énd%§3pénsivejéffo:t;~-

“Tofthe7éktent'thichdmmittéé may decide independent
audits are necessary, Wekurge you to fund them through an
appropriation. Ratepayers should not be réquired to pay

-for this additional regulatory expense.

Thank you.

ar



Service’ Comi sston ot any ,,,iﬁie?éf thetr r?d%!est%’-’f i

Great Falls{Gas‘Company has no(p}oblem'w1th the basic premise that the
Commission has the right to audit the utilities to verify that the
amount shownfin;its utility cost‘of senvioe for rate-making purposes is
valid and proper. What Great Falls4Gas does have a problem with istthat
we would have to stand the audlt fEes accordlng to this piece of pro-

companies that comes out of Denver,7to audit our book31every'year and

put,their signatUre;on*ourhannual financial report. “The audit‘fees;

$25 000 per year. Great FallslGas Company 'is a small company and these
fees are a major‘expense‘item*to the Company; If we were also subject
to audit fees by some other company.that was appointed by the Commission
to audit our books, at the whim of the Public Service Commission, that

serves as an undue financial burden on the Company.

We think it is only fair that if the Commission wants to audit the books
of Great Falls Gas that the legislature should appropriate the money to
the Utility Commission to cover the audit cost, whether it be by an out-
side firm or by the Public Service Commission staff. We believe that

Senate Bill No. 306, as proposed--that the utilities pick up the cost of

e T PR A A AT TN

posed legislatlon._ we now hire Arthur Young & Co., one of the blg-elght:

with travel expenses, run in the neighborhood of between $20, 000 to







COMMWEB
. JUDICIARY, CHAIRMAN
©TAXATION
CRULES T
 COMMITTEE ON COMMITTEES
BILLS & JOURNALS

( PHONE (406) 449-4886
. HOME ADDRESS:”

~P. 0. BOX 450 - . :
. POLSON, MONTANA 59860 : Febr uary 8, 1983

PHONE (406) 883-5367 - ) .

T e thedls TN AR

Senator Allen C. Kolstad, Chairman
_Business :and Industry Committee

. Capitol Bulldlng
Helena, Montana 59620

‘Dear Chairman:

;We respectfully request that you ask the consent of the committee
for ihtroduction as a committee bill and as a committee resolution,
‘drafts of which are attached hereto.

The justlflcatlon for the bill is that through contractual obli-
gatlons,.many“members of Rural Electric Cooperatives have been
‘saddled without their consent for long-term debt relating to
nuclear power generating facilities constructed out of state.

'Had the members been afforded an opportunity to debate and con-
sider such debt at a members meeting, they may well have avoided
paying for the failed power:development which they are now re-
quired to pay over many years through their rate increases.

The resolution addresses the same problem and relates to all
utilities requesting oversight by the Public Service Commission.

Respectfully :;;j:;;sP

eAt .
Jean A. Turnage

’2E315;7;301‘/¢\
Bob Brown

JAT : MAW
Enclosures
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the northweét part of “the state.*“

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE OF
REPRESENTATIVES OE‘ THE STATE OF MONTANA:

That the Legislature urges the Montana Public Service Commission
to monitor and oversight requests for long-term debt obligations

to prevent unnecessary rate increases due to abandoned or delavyed
power generation facilities.

BE IT FURTHER RESOLVED, THAT the Legislature urges the Public
Service Commission to require Commission approval for the
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20
21
22
23
24

25

'Agreement“

‘substantially prepared in,advance of'a"consumer transactuon

and uhach a seller,flessor or lender furnnshes to a consuAer
for the consumer to sign in connectoon uith that
transactibn.

(2) "Consumer™ means an individual who borrows money
or Tleasesey Or obtains propertys or services under a written
agreenente

(3) "Consumer contract™ means an agreement for the

.




7: 18
19
20
21
22
23
24

25

lender' means%anerson”uho

language test of

contract need not meet the tests of both

A !COnsumer

‘;subsections (1) and (2). CHE o

{1) A consumer contract is written in_ plain 1language

it substantia1ly complles with all‘ of the followtnq

\

tests:
(2) 1t uses short sentences and paragraphse
{(b) It oées everyday wordse
{c) 1t oses personal pronouns or the actual or
shortened names of the parties to the contracty or bothy

when referring to those partiese

(d) It uses simple, active verb formse

_2._



gparagraphs and sections,of “he'contract from each other and

Jfron the borders of the paper.

,igm . (i) 1t is wrotten and‘ organized in a clear and

coherent manners
also consndered to be

u11y~>méets*fa11 of the

"described

,(a)' The average number of: words in.a sentence is. leséf

- By ‘ . 1:5

than 22. S e | o
17 ; {b) No sentence_in‘the contract exceeds 50 wordse
18 (c) The averagesnumber of words in a paragraph is less

19 than 75

20 {d) WNo peragraph in the contract exceeds 150 wordse.

21 {e) The avefage number of syllables in a word is less
22 than 1.55.

23 {(f)} It uses personal pronouns or the actual or
24 shortenea names of the parties to the contracts or bothy
25 when referring to those partiese

e



Itrusesﬂaq;averageﬂlength of line of no more than

To count the number ofnggrd§ ,in the contracty

'proceed“asffoll us.bm'

‘(i) Count every word used in the text of the contracte
(|i) Do not count words or numerals used in headlngs'

fcapt:ons' slgndture linesy graphs, or chartse

(iii) Do not count single words or phrases used to

20 identify the information required in a fill-in section of a
21 contracte such‘as a section for a name or addresse.

22 (iv) Count as one word a contractions hyphenated wordy
23 numerals symboley or abbreviations

24 (b) A sequence of words is a sentence if it expresses a
25 complete thoughty contains a subject and a verbs including

A,




20
21
22
23
24

25

i}’A printed text linéf does not exéeéa 65
éharacters ‘ff the distance betkegn the inside left and
iﬁside right ﬁargins does not exceed the width of 2 1/2
alphabets of the type face being usede.

(ii) A text line typed at 10 characters in an inch does
not exceed 65 characters if the length of the line does not

exceed 6 1/2 inchess

O PR T
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‘10

17

18

19
20
21
22
23
24

25

7|s the average number’of words

'the number

,"and" "or"

nn a paragraph.

(h) Count the total numbe,;of syl]ables” andu»uoqu»~in

-

'7utheE contract. as described din: thns sectuon, and then dnvide

.-‘J'

3of?syllables by the number of uords. The'éreSUIt

}IS the average‘number ofdsyllables in a uord.

(in) Do ﬁnot fcount ds' part of any sentence the words

y"lf“’ and "only uf". or. "then" if they are used
to link: the items of the list to each other fn the
introductione

(iii) If each item in the list is a sentencey count
each as a sentences If any item is not a sentencesy count
the entire 1ist as part of the sentence and paragraph
containing the introductione Do not count an item in a list

as either a sentence or a paragraph if the subject or verb

appears in the introductione

e R R I




|t1 count each item as a paragraph.

foo;'j[r@j""lHon 6. Scope. (1) Except as provided in subsection

~9-7 ' 9‘«[this act] applnes to any agreement signed in connection(

}10 unth a consumergcontract entered into in this state between

”.a' consumer who?fus a resident ‘of this state at the time: of

This;act does not apply tos:

‘consumer contracts 'in awhichl the value of the

servuces bought. leasedy or borrowed

yfig? exceeds 550,000 at the time of the contract;

ey & (b)f.consUmer ‘contracts in which securities or
18- »Commodities*accounts are boughts leaseds oOr borrowed;
19 (c) consumer transactions subject to the provisions of

20 32-15-321 through 33-15-239;

21 (d) a seiler. lessory or lendery if it is a government
22 agency or instrumentality; or

23 (e) 1language or arrangement of an agreement required
24 by federal or state laws

25 {3) The ose of specific lanquage expressly required or

-7 -



is

19

20

21

22

23

24

25

lender is liable to ‘a consumer who signed the agreement in
an.amount equal to:*
(a) $50 p1us any actual damages, and

action, together with reasonable

'eefqrdeyﬁfees:a determjnediby;the courte

may5bfidg"en%aetionnunder this section

an ‘action under this
obligatlons in
connection with the‘ agreement are scheduled to be finally

performede .

BRI

(4)7 Nofsgixer, eleesdrs *eé’vlender is -liabTe= under
subsection (1) if he attempts ih good faith to comply with
requirements of [section 3].

(3) vNoncompliance with the requirements of [section 3]
does not make a consumer transaction void or voidable if it
is otherwise legaly nor may a consumer raise noncompliance
as a defense to his obligation to perform in connection with

the transactione.




20

21

22

,a"._‘act.

onsumer contract’,only one’

1ofustatutory damages ‘may be made for that transaction.
(2) -No’consumer may brong an action under [thls act})
on a contraCtﬂithhe;conSUNer was represented at the signing

‘of tha . contract by an;attorney and this fact is. shown by the .

attorney'sfsigned and‘dated statement on the contract.

:ectnonv7.

gcontract'remains enforceable, even though nt v:olates this

‘(2)';ﬂothfn§‘ in tthis actafpreciudes a conéomerffromf

making anf}claimior'raiaing any defense which wouid have
been ,avafiaoie to they consumer if thia act were not in
effect.. |

{(3) A consumer may?not waive the rights provided by
this acty and any such waiver is voide

Section 8 Applicabilitye This act applies to consumer
contracts entered into after January ly 1985.

~-End-

iContract : enforcenent. (1) An_consumer‘

AP T i
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PLéASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY.



OPPOSE? . -

DO YOU:  SUPPORT?.

COMMENTS; MMCA guPMf& bl” —74" r-%{&l{f
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PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY
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