
MINUTES OF MEETING 
SENATE JUDICIARY COMMITTEE 

January 19, 1983 

The tenth meeting of the Senate JUdiciary Committee was called 
to order by Chairman Jean A. Turnage on January 19, 1983 at 10:00 
a.m. in Room 405, State Capitol. 

ROLL CALL: All members were present. 

CONSIDERATION OF SENATE BILL 109: 

AN ACT TO REVISE THE LAW RELATING TO ENFORCEMENT 
OF SUPPORT; MAKING DEADLINES UNIFORM; ESTABLISHING 
FLEXIBLE HEARING DATE REQUIREMENTS; AMENDING 
SECTIONS 40-5-222, 40-5-226, AND 40-5-241, MCA. 

Senator Towe, co-sponsor of this bill, explained to the Committee 
that SBI09 was drafted at the request of the Department of Revenue. 
It was their feeling that there is a need for uniform deadlines 
and flexible hearing dates in the enforcement of support. This 
bill deals with the time frame for collection of support and the 
date of service for notice. Representative Fabrega, also a co­
sponsor of SBI09, was noted as being present. 

Jon Meredith of the Department of Revenue was present to answer 
questions. 

There being no opponents, the hearing was opened to questions 
from the Committee. 

Senator Daniels questioned the grammatical wording of the amend­
ment. Jon Meredith explained that it was prepared in this manner 
as it was taken directly from a district judge's order. 

Senator Berg questioned how soon "reasonably soon" was as worded 
on page 3, line 2 of the bill. Jon Meredith advised "reasonably 
soon"referred to as quick as the Department of Revenue hearings 
officer could schedule the hearing. 

Senator Mazurek questioned the deadline for notice to the respon­
sible parent and Senator Towe acknowledged a need to be more 
specific here. It was the concensus of the Committee that SBI09 
should be amended to require notice to the parent a specified 
number of days prior to the hearing. 

CONSIDERATION OF SENATE BILL 2: 

AN ACT PROHIBITING, EXCEPT UNDER CERTAIN CIR­
CUMSTANCES, APPELLATE REVIEW OF ALLEGED ERRORS 
NOT OBJECTED TO DURING A CRIMINAL TRIAL; AMENDING 
SECTIONS 46-20-104 AND 46-20-702, MCA. 
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Senator Aklestad, advised the Committee that this bill was pre­
pared at the request of the Joint Subcommittee on Judiciary. 
Senator Aklestad was also petitioned by many people of the 
Conrad, Montana area (see Exhibit "A" attached) as to the 
necessity for legislation to limit the number of appeals which 
the taxpayer must pay for. SB2 is an act to limit the issues 
which can be raised by a criminal defendant on appeal. It 
specifically will prohibit appellate review of alleged errors not 
objected to during a criminal trial. Senator Aklestad distri­
buted an article from the Great Falls Tribune (Exhibit "B") which 
demonstrates the abuse of the appeal process, along with infor­
mation regarding the case of State v. McKenzie (Exhibit "C"). 

John Maynard of the Attorney General's Office, spoke as a pro­
ponent to SB2. He explained that it is very technical and does 
have ramifications but that it applies only to criminal appeals. 
He stated that the bill will help reduce the delay now apparent 
in criminal appeals by preventing defense attorneys from 
planting error in the record to be used as a basis for later 
appeals. He said the exceptions on page 2, line 6 for preju­
dicial error should cover those instances of error similar to 
the "cause and error" exceptions to the federal contemporaneous 
objection rule, found in the case law of the federal courts. ~ 

Marc Racicot, representing the County Attorney's Association, 
also spoke in support of SB2. He stated this bill was proposed 
after a great deal of discussion and study by the interim 
Judiciary Subcommittee. There is a problem with too many 
long appellate court delays. Criminal trials are being used as 
a game of skill rather than a search for truth. SB2 would 
alleviate the appeals where the initial objections were not 
noted in the lower court. All the merits of the case should be 
brought forward during the initial trial, not saved for appeals 
when an appeal is necessary. The appellate courts are taking 
the attitude of disbelief that anything is done right at the 
lower court level. There is no finality to the process and 
the public is frustrated with the impotence of the system. The 
appellate process now reflects tentativeness and lack of resolve. 
SB2 would contribute significantly to finality of the process. 
The accused already has every advantage. 

There being no further proponents, the hearing was opened to 
opponents of SB2. 

Karla Gray, representing the Montana Trial Lawyer's Association, 
spoke in opposition to this bill. She felt that the Committee 
should leave the statute as it now reads. The statute as it now 
reads says the Supreme Court "may" take notice of constitutional 
defects and it is her opinion that this wording is sufficient. 
She stated that an error not included in SB2 is where defendant's 
counsel did not make a timely oQJ.~ction. She also felt that SB2 
would penalize a criminal defendant if he had an appointed counsel 
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who did not represent him effectively. She said the focus on 
appeal under SB2 would turn from the plain error rule to in­
adequacy of counsel. 

Wes Krawczyk, representing the American Civil Liberties Union, 
also spoke as an opponent to SB2. He felt that innocent people 
should not be made to suffer from an attorney's failure to 
object and that SB2 limits the grounds to appeal and could be 
considered unconstitutional. 

There being no further proponents and opponents, the hearing 
was opened to questions from the Committee. 

Senator Halligan questioned the shift from the plain error 
rule to that of inadequacy of counsel and John Maynard explained 
that the real place SB2 is effective is when the defendant 
alleges error. 

Senator Crippen expressed his concern for the search for truth. 
He felt that this search for truth continues into and through 
the appeal process and he questioned if SB2 would be limiting 
that search. Marc Racicot replied that the search should be 
confined to the record. Chairman Turnage stated that the search 
for truth is usually unilateral in that defense attorneys are 
not much interested in the truth. 

Senator Aklestad closed 
in the judicial system. 
to take away the appeal 
and prolonged appeals. 

by stating that people lack confidence 
It was not the intention of this bill 

process, only to discourage the abuses 

There being no further questions from the Committee, hearing on 
SB2 was closed. 

CONSIDERATION OF SENATE BILL 25: 

AN ACT TO PROVIDE THAT THE MONTANA SUPREME 
COURT MAY, AFTER INITIAL REVIEW OF THE FACTS 
AND LAW OF A CASE DECIDED BY A DISTRICT COURT, 
BY WRITTEN ORDER GRANT OR DENY AN APPEAL ON 
THE MERITS OF THE CASE; REQUIRING THAT APPEALS 
ON THE MERITS BE HEARD IN CERTAIN INSTANCES; 
AMENDING SECTIONS 3-2-204, 3-2-601, 46-20-104, 
46-20-105, 46-20-201, 46-20-203 THROUGH 46-20-
205, 46-20-405, 46-20-406, 46-20-513, 46-20-603, 
AND 46-20-701, MCA; REPEALING SECTIONS 46-20-101 
THROUGH 46-20-103 AND 46-20-202, MCA; AND PRO­
VIDING A CONTINGENT EFFECTIVE DATE." 
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Senator Aklestad, sponsor of this bill, stated that SB25 was 
a companion to SJR2. He suggested that perhaps the Committee 
should consider tabling it. 

Senator Crippen moved to TABLE SB25. This motion carried 
unanimously. 

ADJOURN: There 
the meeting was 

being no further business before the 
adjourned at 11: lL ,""""-

~-Lt:e.&.AA.. _ .- Ie 
~J'ean A. Turnage 

:ehairman, Judiciary 

I 

Committee 
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EXHIBIT nC n 

January 19, 1983 

Following is information obtained from the Attorney General's office: 

STATE VS. MCKENZIE 

Date of Offense 

Date of Conviction--District Court Jury Trial 

Appeal submitted following argument before 
Montana Supreme Court 

Decision issued 

Rehearing denied 

Judgment vacated and care remanded by 
United States Supreme Court 

Case re-submitted following argument before 
Montana Supreme Court 

Decision issued 

Rehearing denied 

Judgment vacated and case remanded by 
United States Supreme Court 

Case re-submitted following argument before 
Montana Supreme Court 

Decision issued 

Rehearing denied 

Certiorari denied by United States Supreme 
Court 

Filed for post-conviction relief 

Denied 

Ap?ealed to Montana Supreme Court 

*This is where the case stands at this time.* 
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