
MINUTES OF MEETING 
SENATE JUDICIARY COMMITTEE 

January 12, 1983 

The fifth meeting of the Senate Judiciary Committee was called 
to order by Chairman Jean A. Turnage on January 12, 1983 at 
10:00 a.m. in Room 325, State Capitol. 

ROLL CALL: All members were present except for Senator Brown 
who was excused. Senator Shaw was then excused to attend a 
meeting of the State Administration Committee. 

INTRODUCTION OF SENATE BILLS 23, 37 and 41: Senator Hager, 
sponsor of these bills, explained that they were being intro­
duced at the request of the Interim Water Adjudication Oversight 
Committee in order to help the water adjudication program. 

Judge W. W. Lessley was then introduced to the committee as the 
Chief Water Judge for the Water Adjudication Program and as a 
proponent to these bills. Judge Lessley explained that SB23, 
SB37 and SB4l were basically "housekeeping bills." He then 
introduced Leanne Schraudner, Water Master, and advised the 
committee that she would be presenting these bills. 

CONSIDERATION OF SENATE BILL NO. 23: 

AN ACT PROVIDING FOR THE STREAMLINING OF 
HEARINGS AFTER THE ISSUANCE OF A PRELIMINARY 
DECREE IN THE GENERAL ADJUDICATION OF WATER 
RIGHTS; AMENDING SECTION 85-2-233, MCA. 

Leanne Schraudner explained that this bill was designed to 
expedite the adjudication process by enabling Water Masters, 
as well as Water Judges, to hold hearings on preliminary decrees. 
She further explained that there was a need for an amendment to 
the bill as drafted. The amendment would change the language 
on page 1, line 15 to include that a hearing may be held before 
the water "d.ivision" rather than just "water judge." A pro­
posed amendment along with em explanation of the bill was then 
distributed to the committee (see Exhibit "A"). 

There were no further proponents and no opponents. 

Senator Galt moved to amend the bill as proposed. This motion 
passed unanimously and the hearing was closed. 

CONSIDERATION OF SENATE BILL NO. 37: 

AN ACT CLARIFYING THAT THE MONTANA WATER 
COURTS HAVE JURISDICTION OF WATER RIGHTS 
ARISING BOTH BEFORE AND AFTER 1973; CLARI­
FYING THE COMPOSITION OF WATER COURTS; 
PROVIDING FOR JUDICIAL REVIEW OF ADMINI­
STRATIVE PROCEEDINGS BY' THE APPROPRIATE 



Senate Judiciary Committee 
January 12, 1983 
Page 2 

WATER DIVISION; AMENDING SECTIONS 3-7-101, 
3-7-224, 3-7-501, 3-7-502, AND 85-2-121, 
MCA. 

Leanne Schraudner advised the committee that the purpose of this 
bill is to eliminate the word "existing" from the phrase "existing 
water rights" and the bill provides that the water courts would 
have jurisdiction and hear appeals from the DNRC. An explanation 
of the bill, along with a proposed amendment was distributed to 
the committee (see attached Exhibit "B"). 

James Moore, an attorney from Bozeman and ranch owner with water 
rights, testified as a proponent to this bill and said there is 
a need for judicial authority and that venue should be in the 
county where the appropriation permit is granted. This would 
distribute the workload rather than overloading the courts as 
it is now. Mr. Moore also submitted a proposed amendment to the 
committee (see Exhibit "C"). 

John Holter, representing the Montana Farm Bureau, also testified 
as a proponent to this bill. He stated SB37 would insure the 
protection of water rights, both before and after 1973. 

Jo Brunner of the Montana Water Development Association spoke 
in support of SB37. 

There being no further proponents and no opponents, the hearing 
on SB37 was closed. 

Chairman Turnage informed the proponents of Senate Bills 23, 37 
and 41 that the proposed amendments will be referred to the staff 
for researching. At this time he also requested that the letter 
from Judge Lessley dated January 7, 1983 should be included in 
the Minutes for reference (Exhibit liD"). 

CONSIDERATION OF SENATE BILL NO. 41: 

AN ACT TO PROVIDE FOR THE ORDERLY PROCESSING 
OF TRANSFER OF WATER RIGHTS CLAIMS AND TO 
REVISE THE LAW RELATING TO THE ISSUANCE OF 
WATER RIGHTS; AMENDING SECTIONS 85-2-221 AND 
85-2-236, MCA . 

.. _~~ __ s.en<~.tor Hager, sponsor of this bill, advised the committee that 
it would relieve the cost burdens on individual counties. Leanne 
Schraudner then explained that it was designed to eliminate the 
work for county clerk and recorders and relieve costs and burdens 
on the individual counties. An explanation of the bill and pro­
posed amendment was then distributed (Exhibit "E"). 
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Senator Galt pointed out the fiscal note attached to SB41. 
Leanne Schraudner then explained that the proposed amendment 
would eliminate the costs to the state included in the fiscal 
note. 

There being no further proponents and no opponents, the hearing 
on Senate Bill 41 was then closed. 

ADJOURN: There being no further bu iness before the committee, 
the meeting was adjourned at .m. ~ 

4. /' / 
TURNAGE 
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Brown, Bob (R) 
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Halligan, Mike (D) ~ 
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Shaw, James N. (R) 
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Turnage, Jean A. (R) / 
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COMMITTEE ON Judiciary BILL NO. SB23, 
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ADDRESS: --------------------------------------------------
PHONE : ________________________________ _ 
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APPEARING ON WHICH PROPOSAL: S.# 23 ) 37, L/ / 
-----~~~--~~7~-~7~~---

00 YOU: SUPPORT? __ ~~ ____ _ AMEND? ----- OPPOSE? ---

COMMENTS: ---------------------------------------------

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY. 



WITNESS STATEMENT 

NAME 
BE-37 ___________ J_o_h_n __ H_o_l_t __ e_r ____________________ BILL No. ____ ~-------

Bozeman 12 Jan 1983 ADDRESS _________________________________________ DATE __________________ _ 

I'·'1ontana Farm Bureau 
WHOM DO YOU REPRESENT --------------------------------------------------

XX SUPPORT _____________________ OPPOSE ______________ ~AMEND ______________ _ 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

Comments: 

FORH CS-34 
1-81 

Hr. Chairman, 
The Montana Farm Bureau has long been on record 

in support of legislation to insure the protection 

of water rights,both before and after 1973. We 

feel that BB-37 is directed toward these e forts. r:r;~nk you. 
~/) ,//,,, .. ~ 

/1,~ r;/·· -A"" ./ C n· - <:" (.r-" ~_ - L. 

John Holter 

l"'Iontana Farm Bureau 
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I EXHIBIT "A" 
January 12, 1983 WATER JUDGE~ 

Upper Mls.ouri Rlwef 8.,," 
Cnlcl JuOQe W W Les~.u·~ 

f' 0 il,,'XlX 1568 
bOlt:man Ml 59'1~ 

lower MI.souri River al'ln 
JuO~C bt:rnara W Thoma~ 
p 0 ilox 93t 
Chinook. MT ~9~2J 

Cllrk fork River alSln 

JuoQe Hoher! M Holter 

lincoln (.OU"t.,. Courthouse 
Llllllv. MT 5992:1 

V.Uowstone Rive, 81sln 

JuO(W Jack 0 Snanstrom 

P 0 Hu.43{. 
llvlnl.lston MT 59047 

EXPLANATION OF SENATE BILL 23 

Senate Bill 23 was designed to make it clear that not 
only Water Judges but also Water Masters could hold 
hearings on preliminary decrees. The Statute provides 
that if a party objects to the water rights as issued 
in the preliminary decree, he may have a hearing before 
the Water Judge. We have changed that language to 
read that hearings will be held before the water 
division. This allows a hearing to be held by either 
a Water Judge or a Water Master, as is provided in the 
law as written in Subsection 4. We have also added to 
Subsection 4 that the Water Judge is not required to hold 
a hearing on the Water Master's Report. This provision 
is specifically added because Rule 53(e) provides that 
within ten days after a Master holds a hearing and 
issues a report the parties may have the matter re-
heard by the Water Judge. To eliminate those parties 
who would use this merely as an opportunity to have 
two hearings as opposed to one, which would of course 
resul t in enormous amounts o'f time and money expended, 
we have provided that these hearings are not required. 
However, this does not preclude the Judge granting a 
hearing in those cases where a Water Master has abused 
his discretion or his ruling is clearly erroneous . 

. . to expedite and facilItate the adjudicatIon of ex/s~,'lc} \',.,r,o' "9.';'5 ' 
~~.,,-... Ctl. 69? L- 1~}/~ 
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MONTANA WATER COURTS 

-- STATE OF MONTANA----~ 

EXHIBIT "B" 
January 12, 1983 

EXPLANATION OF SENATE BILL 37 

Senate Bill 37 is entitled "An Act Clarifying 
That The Montana Water Courts Have Jurisdiction of 
Water Rights Arising Both Before and After 1973, 
and Providing for Judicial Review of Administrative 
Proceedings By The Appropriate Water Division." 
This strikes the word existing from the phrase 
existing water rights and provides judicial review 
of DNRC hearing decisions by the water division 
of the District Courts in which the permit is lo­
cated. As the law stands now, all pre-July 1, 1973 
water rights are dealt with exclusively by the water 
division of the District Court, however, any questions 
requiring judicial review concerning post-July 1, 
1973 water issues are filed in the District Courts 
because the water division at present has no juris­
diction. This legislation ·will place all water 
decisions in the same court, the Water Court, 
thus providing for hearings on appeals from post-
July 1, 1973 in a court that has water expertise. 
This results in consistent and more expeditious 
decisions. This is not intended to creC'.te a system 
of water courts f.or ~crcetuity, as such the amena­
rnentuses the language found in 3-7-221 ~~A to 
sta.te that the continuate of L'1e \-1ater divisiop.£; 
i5subject to legi'slative approval. 

" ... to expedite and facilitate the adjudication of existing water rights ... 
Ch. 697 L. 1979 
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WATER JUDGES: 

Upper Missouri River Basin 
Chief Judge W. W. Lessley 
P. O. Box 1050 
Bozeman, MT 59715 

Lower Missouri River Basin 
Judge Bernard W. Thomas 
P. O. Box 938 
Chinook. MT 59523 

Clark Fork River Basin 
Judge Robert M. Holter 
Lincoln County Courthouse 
Libby, MT 59923 

EXHIBIT "D" 

January· 12, 1983 

MONTANA WATER COURTS 

---gNEOFMON~NA---------

January 7, 1983 

Senator Jean A. Turnage, Chairman 
Senate Judiciary Committee 
Capitol Station 
Helena, Montana 59620 

Dear Senator Jean: Yellowstone River Basin 
Judge Jack D. Shanstrom 
P.O. Box 436 

On Wednesday, January 12th, at 10:00 a.m. your 
Judiciary Committee is scheduled to hear Senate 

Bills 23, 37 and 41. Senator Hager sponsored and introduced 
those Bills for the Water Courts. We would like to take this 
opportunity to briefly explain to you what those bills are 
intended to do. 

Livingston, MT 59047 

Senate Bill 23 was designed to make it clear that not only 
Water Judges but also Water Masters could hold hearings on 
preliminary decrees. The Statute provides that if a party 
objects to the water right as issued in the preliminary 
decree, he may have a hearing before the Water Judge. We 
have changed that language to read hearings will be held 
before the water division. This allows a hearing to be held 
by either a Water Judge or a Water Master, as is provided in 
the law as written in Subsection 4. We have also added to 
Subsection 4 that the Water Judge is not required to hold a 
hearing on the Water Master's report. This provision is 
specifically added because Rule 53(e) provides that within 
ten days after a Master holds a hearing and issues a report 
the parties may have the matter reheard by the Water Judge. 
To eliminate those parties who would use this merely as an 
opportunity to have two hearings as opposed to one, which 
would of course result in enormous amounts of time and money 
expended, we have provided that these hearings are not required. 
However, this does not preclude the Judge granting a hearing 
in those cases where a Water Master has abused his discretion 

. or-his ruling is clearly erroneous. 

Senate Bill 37 is entitled nAn Act Clarifying That The Montana 
Water Courts Have Jurisdiction of Water Rights Arising Both 

" .. ....!..of/!Cpedite and facilitate the adjudication of existing water rights." 
Ch. 697 L. 1979 



Before and After 1973, and Providing For Judicial Review of 
Administrative Proceedings By The Appropriate Water Division." 
This strikes the word existing from the phrase existing water 
rights and provides judicial review of DNRC hearing decisions 
by the water division of the District Courts in which the permit 
is located. As the law stands now all pre-July 1, 1973 water 
rights are dealt with exclusively by the water division of 
the District Court, however, any questions requiring judicial 
review concerning post-July 1, 1973 water issues are filed 
in the District Courts because the water division at present 
has no jurisdiction. This legislation will place all water 
decisions in the same court, the Water Court, thus providing 
for hearings on appeals from post-July 1, 1973 in a court 
that has water expertise. This results in consistent and 
more expeditious decisions. Since the drafting of Senate 
Bill 37 we have amended the language, to more specifically 
state the intent of the Bill. That changed language, which 
will be brought up at the Committee Hearing is also included 
and marked as Revision No.1 of Senate Bill 37. 

Senate Bill 41 is designed to have the DNRC send Water Rights 
Certificates directly to owners of water rights as opposed 
to routing them through individual County Clerks and Recorders. 
This relieves costs and burdens to the individual counties 
and provides for consistency and expeditious mailing out of 
such certificates. You will notice that the fee for recorda­
tion has been waived. Presently Clerks and Recorders charge 
$2.00 per page to record documents. The report or record of 
owner certificates will be in a bound book sent by the depart­
ment. If we were to have to pay recordation fees for each 
page of the decrees and subsequent reports, it is conceivable 
that the cost to the State would increase several thousand 
dollars. The language of this Bill has also changed since 
its original drafting and has been enclosed and marked as 
Revision No. 1 of Senate Bill 41. 

We know these legislative changes will save the people of the 
State time and money. If you have any questions or need 
information, feel free to call me or my Water Master, Leanne 
Schraudner. 

We do have a Helena number. It is 449-4621, or we can also be 
reached at our Bozeman number, 586-4364. 

In any case we will see you at Committee Meeting on Wednesday, 
------January 12th. 

Sincerely, 

aLa 
Chief Water J 

WWL:csw 

, 
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MONTANA WATER COURTS 

EXPLANATION OF SENATE BILL 41 

Senate Bill 41 is designed to have the DNRC 
send Water Rights certificates directly to owners 
of water rights as opposed to routing them through 
individual County Clerks and Recorders. This 
relieves costs and burdens to the individual 
counties and provides for consistency and expeditious 
mailing out of such certificates. The Department 
will send each Clerk and Recorder a copy of the decree 
and subsequent updates. These will only be deposited 
with the Clerk and Recorder and thus there will be 
no fee. The language of thi~ bill has also changed 
since its original drafting and has been enclosed 
and marked as Revision 1 of Senate Bill 41. 

" ... to expedite and facilitate the adjudication of existmg warer TIghts' 

Ch. 697 L 1979 



M
 

=
 

0
0

 
~
~
 

=
 
r
l 

E-t .. 
H

N
 

t:!Irl 
H

 
:
:
r
=
~
 

~
H
 

~
r
O
 

::l 
~
 

cO' 
t-:> 

"1
1

th
 
l
,
,
~
i
~
l
 .. tu

re
 

lC
 

0
1

5
1

1
0

1
 

Z
 

J .. ~
 

b 1 d 

.; 

1
0

 

&
l 

I
I
 

1
)
 

lit 

I
~
 

Ie. 

1
1

 

1
1

 

l
i
 

lu
 

H
 

2
l 

2
)
 

Z
" 

I
, 

S
~
N
A
T
E
 

d
ill 

N
U

. 
--il--

I t
.
.
1
"
u
u
u
~
 l 0 I" 

...;I:;;IA;.:;G;;;E;;;R~ _
_

_
_

_
_

_
_

_
_

_
_

_
_

_
_

_
_

_
 _ 

A
 
~
l
l
l
 
F
U
~
 
.
~
 

A
C

t 
E

t..T
IIL

E
O

: 
-A

N
 

A
CT 

TO
 

PR
O

V
ID

E
 

fO
R

 
T
H
~
 

U
~
D
,
R
L
Y
 
~
R
U
C
E
~
S
I
N
~
 

O
f 

T
R
A
~
S
f
E
R
 

O
f 

W
A

TER 
R

IG
H

T
S 

C
L

A
IH

S 
AND 

TO
 

~
l
~
I
S
~
 

TH
E 

LAW
 
~
E
L
A
T
I
N
~
 

T
e 

TH
E 

ISSU
A

N
C

E
 

OF 
C
~
R
r
l
f
l
C
A
T
~
S
 

O
f 

~
A
T
l
~
 
R
I
G
H
T
~
 

IN
 
'
~
E
 
G
~
N
E
a
A
l
 

A
D

JU
D

IC
A

T
IO

N
 

O
f 

W
A

TER 
R

IG
H

T
S

; 

A
N

lN
U

I:." 
S
~
C
 lIO

N
S

 
t
I
~
-
l
-
Z
l
l
 

A
rlO

 
8

;-2
-l3

b
, 

"IC
A

.-

.. l 
1

1
 
lI

 .. ,C
H

.u
 

';'1 
IH

[ 
L
~
"
I
S
l
A
l
U
R
t
;
 

O
f 

TH
E 

STA
TE 

U
F 

H
O

f'j'A
N

A
: 

S
"
c
lio

n
 

1
. 

S
"
c
lio

n
 

1
I!I-2

-1
.l1

. 
"C

A
. 

15 
.... c

n
o

e
d

 
to

 
re

J
o

: 

·
~
~
-
1
-
2
~
1
.
 

f
ilin

g
 

o
r 

c
ld

ill 
o

f 
e
x
i
~
t
l
n
g
 

w
a
te

r 
r
i9

h
t. 

(1
) 

A
 
~
e
l
~
o
n
 

c
l
a
i
~
i
n
q
 

~
n
 
e
x

is
tin

g
 
r
l9

h
t. 

u
n

le
s
s
 
e
x
~
.
p
t
~
o
 

J
n
~
~
f
 
1
I
~
-
2
-
Z
Z
Z
 

v
r 
u
n
l
e
s
~
 

d
&

 
e
a
r
lie

r
 
f
illn

y
 
d
d
t
~
 

i
~
 

u
rd

e
re

d
 

J
S

 
p
r
v
v
.
~
~
o
 

in
 

J5
-2

-2
1

2
. 

~
h
d
l
1
 

f
ile

 
w

ith
 

th
e
 
d
~
p
a
r
l
~
n
t
 

n
o

 

I at..: r 
tllJn

 
J
u
n
~
 

)D
. 

• 'iS
h

.. 
sta

te
llo

ln
t 

o
f 

c 1.01 III 
fo

r 
e
.)c

h
 

.. w
~
~
r
 

r
i
~
h
t
 

~
,
s
e
r
l
e
d
 

o
n

 
.. 

fQ
r. 

p
ro

v
io

e
d

 
b

y
 

th
e
 
d
e
p
a
r
t
~
e
n
t
.
 

(2
) 

In
 .. 

d
o

lp
.u

t •
•
 n

t 
"
h

.l1
 

f
il .. 

a 
cO

P
1 

;)f 
e .. c

h
 
,ta

le
a
e
n

t 

u
f 

,I
 .. i

.
 w

ith
 
,,,. 

c
le

rk
 

o
f 

th
e
 

d
is

tr
ic

t 
c
o

u
rt 

fo
r 

th
e
 

J
u

d
ic

id
l 

d
i
~
t
f
l
<
;
t
 

in
 

w
h

ic
h

 
th

 .. 
d

iv
e
rr.io

n
 
is

 
IId

d
" 

o
r
. 

if
 

l
h
~
r
 .. 

i
~
 
~
 

,la
iL

e
d

 
lig

h
t 

w
ith

 
n

o
 
d

iv
e
rs

io
n

. 
th

e
 

d
e
p
~
l
l
~
n
t
 

.lIa
l1

 
'0

1
 •
•
 c

o
p

. 
o

f 
th

e
 
I
t
4
t
,
u
.
e
n
~
 

o
f 

c
1

a
i .

.
.
 Ith

 
th

e
 
c
le

rk
 

v
I 

th
 .. 

d
,'t

l
i
c
t
 

c
o

u
lt 

0
1

 
th

e
 

jU
d

ic
ia

l 
d

i
't

r
l
c
t
 

In
 

w
h

ic
h

 
th

e
 

.
.
.
 " 

u
(.C

U
f I

.
 

1,A,(IAI/I,£,I.#/.'#'v'.I/¢r.JI/MilWi/cAA/i.A'II,J-'~ 

1 z 3 

" 5 6 

1 It 

9 

1
0

 

1
1

 

1
2

 

L
I: 

O
l!lT

, 

. 
i i"A:4i_'(~/fri';li';..6ii~_" 

i.,f.~,t{&/Imim~ il J{bV
IM

A
lM

U
I AA'LJ,Ll" 

'9UhVj6l4llAtjMjli~~/n!lt¥t&I{i~m' I.'M
J'(tU

b.! 
#J/,/~,<';tAt.l./rJ.IiMtf 

WiiJ.l,fiJi~1 U
id1'1 

M
/
t
#
.
~
l
,
i
/
¥
.
H
t
I
m
M
!
M
4
'
~
 

S
e
c
tio

n
 
2

. 
S

e
c
tio

n
 

8
5

-2
-1

1
6

. 
M

C
A

. 
II 

allen
d

lld
 

to
 

ra
"
, 

-8
5

-2
-2

3
6

. 
C

e
r
tif

ic
a
te

 
o

f 
w

a
te

r 
r
ig

h
t. 

W
hen 

a 
t
i
'
 

d
e
c
rv

e
 
ii 

e
n

te
rv

d
. 

th
e
 

w
a
te

r 
ju

d
g

e
 
s
h

a
ll 

5
e
n
~
 

a 
c
o

p
y

 
to

 
~, 

d
e
p

a
rt.e

n
t. 

T
h

e 
d

e
p

a
rt.e

n
t 

s
h

a
ll 

o
n

 
th

e
 

b
a
s
is

 
o

f 
th

. 
f
l' 

d
e
c
r.e

 
I
s
s
u

e
. c

e
r
tif

ic
a
te

 
o

f 
w

a
te

r 
rig

h
t 

to
 

e
a
c
~
 

p
e
r 

d
e
c
re

e
d

 
an

 
e
x

lU
ln

g
 
r
ig

h
t. 

~
#
k
A
,
{
i
t
l
l
.
r
£
~
i
/
'
4
!
.
L
/
,
 

~i/#\t;'W,.(P'¢',ii'i).ol/y)~#t;iji,r'f'VJ"''';' 
T

 h
e
 

o
r 191 n

a
' 

0 f 
• 

c
e
r
tlf

lc
d

te
 

sh
a
1

1
 

b
e 

s
e
n

t 
to

 
th

e
 

p
e
rs

o
n

 
to

 
w

hO
A

! 
th

e
 

rl:;1
lt. 

13 
d

ecreed
. 

T
he d

ep
artIren

t sh
a
ll sen

d
 th

e fi!k
:l 

14 
and su

b
seq

u
en

t C
N

arterly
 re

p
o

rts and an
n

u
al 

5
1

:: 

15 
re

w
rts

 o
f a

ll c
e
rtific

a
te

s o
f w

ater rig
h

t 
i:~·:_ 

1
6

 
b

y
 th

e
 D

epa.r:trrent 
to

 th
e
 co

u
n

ty
 c

le
rk

 and 
tg(:::.. 

17 
o

f th
e
 co

u
n

ty
 w

here th
e

 p
o

in
t o

f d
iv

e
rsio

n
 q:.:,.. 

18 
o

f u
se is

 fo
r d

e
w

s
it in

 a 
v

a
u

lt fo
r 

storasr~ 

19 
p

u
b

lic
 access. 

T
he d

ep
artrren

t sh
a
ll keep a 

,_t_ 

20 
th

e
 c

e
rtific

a
te

 in
 its

 o
ffic

e
 in

 H
elen

a. 
I
t
£
~
 

21 
re

e
e
rd

a
tie

n
, 

th
e
 c

le
rk

 r:m
d re

e
e
m

e
r 
9
M
:
H
:
~
!
:
.
-

22 
c
e

rti£
ic

tlb
e

 to
 th

e
 eer:!len 

b
o

 whOf'lt t::he 
l: ie!h~-

~ ~ 

2
3

 
d

ecreed
." 

I N
 T

 R
O

D
 U

 C
 E

 U
 

te
v".5

iD
n

 
J 0+ St/nl!'~ B,"J/ t./ J 

B
 • 

L l 

-z-
5

8
., 

" 




