MINUTES OF THE MEETING OF THE APPROPRIATIONS SUBCOMMITTEE ON
ELECTED OFFICIALS AND HIGHWAYS
January 13, 1983
(Tape 10, Side A
and Tape 11)

The Appropriations Subcommittee on Elected Officials and
Highways met at 9:00 a.m. on January 13, 1983 in Room 437
with Chairman Quilici presiding. The following members were
present:

Chairman Quilici Senator Dover
Rep. Connelly Senator Stimatz
Rep. Lory

Also present: Cliff Roessner, LFA, and JanDee May, OBPP.
Representing the Department of Justice: Attorney General
Mike Greely, Fritz Behr and Herb Bruning.

HEARINGS

DEPARTMENT OF JUSTICE

Attorney General Greely addressed the committee. He told the
committee of the anti-~crime package. In June of 1981 the
Criminal Justice System got together and looked over the
needs, wants and deficiencies in the Criminal Justice Sys-
tem in the State of Montana. They came up with 550 sugges-
tions for improving the system. The Board of Crime Control
took those suggestions, put them in identifiable categories
and put together a task force. It was broken into 15 sub-
ject areas, such as criminal information, criminal investi-
gation, criminal intelligence information, improvements of
jails, improvements in the judicial system, etc. As a result
of this, certain pieces of legislation were presented to the
Board of Crime Control during the first part of December.
Approximately 30 members of the Legislature met to listen

to the presentation of those programs. As a result, an anti-
crime package has been introduced by Senator Hazelbaker in
the Senate and Rex Manuel in the House. These bills will,

in some respects, affect the Dept. of Justice's budget. How-
ever, these billswill be presented before the full Appro-
priations Committee. The Attorney General wanted this commit-
tee to be aware that these bills would have some effect on
his budget.

One of the items involved in this package would be a finger-
print machine which would be purchased and maintained by the
Identification Bureau. This machine would cost $1 million,

and the maintenance for this machine would be $100,000 each
year.
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The second bill sponsored by the Criminal Justice System
through the Crime Caucus would be a bill to enhance Montana's
abilities to handle narcotics, fencing and stolen property
matters. This would involve the hiring of additional FTE's
for the Criminal Investigation Bureau to do covert activi-
ties (long-term undercover investigation activities). The
Department of Justice supports both of these programs but
also recognizes the problem of availabilitvy of funds. The
Attorney General said the bills would be introduced on their
own merits. However, he wanted the committee to be aware

of these matters for the committee's attention and discussion
because they do involve a considerable amount of money. He
also noted that their budgets were submitted before this
anti-crime legislation package.

In answer to a question from Senator Dover, Mr. Greely said
the bill, as it is coming in, is asking for 14 FTE's for the
covert operation. It has covert criminal investigators,
special agents, one or two supervisors and one or two secre-
taries. If this passed, it would go as a section in the
Criminal Investigation Bureau.

He also explained that they cannot identify an unidentified
print at the present time without manually going through all
the files, which is next to impossible. The machine would be
a dramatic improvement of modern technology in the criminal
investigation area. He also said that if they had this ma-
chine they would have all the fingerprints of known or sus-
pected criminals in the state on that machine.

Mr. Herb Bruning, Bureau Chief of the Identification Bureau
was introduced to the committee.

Identification Bureau (123) (Exhibit 1)

Mr. Bruning told the committee that the Identification Bur-
eau's objective is that of maintaining a complete state
identification system, collecting, processing, preserving
and disseminating criminal history, record information for
law enforcement agencies within the state, and cooperating
with identification bureaus in other states and the FBI, to
develop and carry on a complete interstate and international
system of criminal identification and investigation and to
maintain a latent print service for law enforcement agencies
within the state.
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During the last legislative session the ID Bureau projected

a 45% increase in fingerprint card receipts. During FY82

and FY83 the actual increase they realized was 44.6%. In 1980
they had received 6,679 cards and in calendar year 1982

they received 9,164 cards. The latest service noted a sim-
ilar increase over the biennium of 41.8%. They were able to
handle these increases because the resources necessary to do
so were appropriated to them during the last legislative
session. At the present time they are asking for appropriations
at current level. They are not asking for any modifications.
The ID Bureau presently has 7 FTE's. Mr. Bruning explained
that, in addition to his administrative duties, he also
assists the latent examiner in doing some latent identifica-
tion work, also crime scene work, and he does teaching for

the Law Enforcement Academy or any other agencies within the
state that want identification training. He has one latent
examiner, two fingerprint technicians who classify incoming
cards and three clerks who do manual entry into the filing
system. During calendar year 1982 the ID Bureau was called

to 40 crime scenes.

In answer to a question from Senator Stimatz, Mr. Bruning
explained how the training schedules are set up. In answer to
a question by Senator Stimatz, Mr. Behr explained the differ-
ence between manual fingerprinting on cards which are pro-
cessed and the latent prints which are prints lifted at the
scene of the crime (one print, a partial print, left by un-
known people). He explained that Mr. Bruning was one of only
three experts in the State of Montana who are recognized by
the courts in dealing with latent prints. Mr. Behr explained
to the committee that in addition to Mr. Bruning's training
program he is also called upon to appear in court as an expert
witness.

In answer to a guestion by the Chairman, Mr. Bruning explained
that "Contracted Services" includes costs to the automation
systems such as accessing the host computer, insurance and

bonds, printing, photo service, consultant and professional
services.

The Chairman asked JanDee May the reason for the difference
between the Executive Budget and the LFA. She said they should
finish the automation this year so next yvear they should be
going into full automation costs. They reauested approximately
$29,000 as opposed to $24,000. It is anybody's guess. The
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OBPP took the conservative side. Mr. Bruning told Senator
Dover, in answer to a question, that Data Processing had come
up with the figure that the LFA is using.

In answer to a question by Rep. Lory, Mr. Bruning explained
that the expense under "Supplies" included a new method in
developing latent prints. They use Super Glue to develop
prints on plastic bags. This process hasn't been used in
the past. The tubes of Super Glue are very expensive.

Crime Investigation Bureau

Gary Carrell, Chief of the Montana Criminal Investigation
Bureau, addressed the committee. (335) (Exhibits 2 - 6)

The Criminal Investigation Bureau consisted of three investi-
gators in 1978. Since that time their caseload has increased
approximately 375%. They received 83 requests for assistance
in 1978, and in 1982 they received 314 requests for assist-
ance. Today there are still only three agents assigned to
that bureau, funded by the state general fund, cavable of
responding to the request of any city, county, state or feder-
al law enforcement agency in Montana to assist with investi-
gation of felony crimes.

This bureau does not have a secretary of its own. Mr. Carrell
told the committee that they do not have enough agents or
clerical help to respond to all the requests for assistance.
During the past two calendar years the three agents have
completed 79 major cases. Mr. Carrell told the committee of
two major cases in Montana which required a great deal of

time and travel.

This bureau received 524 recquests for assistance in calen-

dar years 1981 and 1982. They received 213 requests in 1981
and 314 requests in 1982 which shows a 47% increase in total
volume in just one year. They have had to turn down approxi-
mately 90% of the requests, particularly drug-related requests,
for undercover assistance and it has been necessary for them
to limit their time spent on some other cases.

(Exhibit 2) Under "Personal Services" this will be worked
out by the LFA and OBPP. Under "Contracted Services" Mr.
Carrell recommended that $626 be appropriated for FY84 and
$628 be appropriated for FY85. That money is spent for auto-
mobile insurance and bonds.
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Mr. Roessner explained the difference between the LFA's
figures and the agency's figures under "Contracted Services."
This is another program where vacancy savings funds were

used to fund expenditures other than "Personal Services."

The LFA's philosophy is that "Operating Expenses" are reduced
by a like amount, (to bring this to the committee for dis-
cussion) as the committee appropriated money for "Personal
Services" and not for "Operating Expenses." Rather than
pro-rate the amount throughout the categories under "Opera-
ting Expenses", the LFA put it all in one category, thinking
the committee would want to put that back into the base. Mr.
Carrell said that rather than cut services or put in for a
supplemental, they decided to go ahead and spend the money

in "Personal Services."

Mr. Roessner explained that this program did revert to the
general fund. Mr. Carrell said it was hard to predict tra-
vel expenses for this program because in the last biennium
they did have to go long distances. They never know from
year to year just what demands will be made on their travel
budget. (Exhibits 4 through 6 were distributed to the com-
mittee.) In answer to a question from the Chairman, Mr.
Carrell said that all three agents are now stationed in
Helena.

Budget Modification (Exhibit 3)

Mr. Carrell distributed to the committee the Budget Modi-
fication for two general criminal investigators and a secre-
tary, funded by the general fund for $89,165 for FY84 and
$94,600 for FY85. Mr., Carrell referred to Exhibits 5 and 6.
Mr. Carrell showed the committee Exhibit 5 which is a result
of a survey completed by the Board of Crime Control in

June 1982 which documents the need for additional investiga-
tors. Exhibit 6 is a comparison of state investigation bu-
reaus in continguous rural states (Idaho, South Dakota, North
Dakota and Wyoming). Mr. Carrell concluded that three inves-
tigators cannot begin to address the problem in Montana.

(Tape 11, Side A, beginning at step 62) (Inadvertently over-
recorded from 1 through 62--end of Indian Jurisdictional Pro-
ject discussion.)

After some discussion Mr. Carrell said that it would take about
six weeks to recruit, interview and hire investigators.
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Senator Van Valkenburg asked if there was another .5 secre-
tarial position within the department that could be utilized
for the additional investigators (if they were requested and
approved) rather than adding another full FTE. This would
raise them to the level of the other states with regard to
secretarial ratios and not go beyond that with a full-time
secretary for this purpose.

Mr. Behr replied that his secretary has been functioning as a
part-time secretary for this bhureau. This creates a tremen-
dous backlog among the criminal investigative reports and

also a backlog in the Division correspondence and reports.

Mr. Behr said what he would envision would be a full-time
secretary for the Investigative Bureau and then he would

have his secretary back to keep up the work of the Division

and they could become current. Mr. Carrell would end up

with one secretary and Mr. Behr could have his secretary

back full-time. Mr. Driscoll replied that there are times when
the Legal Division can do some work for this bureau, but

their pool is overworked and they cannot do this on a regu-

lar basis. They have not been able to identify other secretar-
ial help within the Department.

Senator Van Valkenburg asked about the department submitting
a budget amendment which enabled it to utilize coal tax

funds to put on an undercover investigation operation in

the eastern coal counties. The Department brought this to
the Finance Committee and made this presentation. Senator
Van Valkenburg's question was whether Mr. Carrell provides
administrative supervision of this operation and if they also
provide clerical support. Mr. Carrell replied that he did
supervise the people in Hardin. There is one supervisor in
Hardin, three agents and one secretary all located in

Hardin. Mr. Carrell added that none of his salary is paid by
the Coal Board.

Mr. Carrell explained Exhibit 4 to the committee which details
this five~county operation. Mr. Carrell requested author-
ity to continue to use Coal Board funds for this purpose.

The Eastern Coal Counties Task Force encompasses five eastern
counties: Yellowstone, Big Horn, Powder River, Rosebud and
Treasure. Mr. Carrell gave the committee background information
on this Special Investigation Section which is detailed in
Exhibit 4. Mr. Carrell requested that the committee grant
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authority to expend Coal Board funds in the amount of $221,011
in FY84 and $240,337 in FY85. Mr. Carrell pointed out the
difference in the operations of the staff in Helena and

the project in Hardin detailed on page 2 of Exhibit 4.

In answer to a question by Senator Van Valkenburg, JanDee May
explained that this is the first biennium that the Governor
has requested that the analysts do not review the modifica-
tions for elected officials.

It was noted that a portion of Mr. Carrell's administrative
time was part of the match for the grant.

Jim Sekora, County Attorney for Big Horn County, gave the
committee some background material on the grant and its appli-
cation. The five counties have entered into an agreement with
the Department of Justice. Their money was given to the
Department of Justice and funneled through them. They got

the agents and were paid through the department.

Mr. Sekora said that the counties picked up 20% and the
coal board is furnishing 80% of the funding. The exception
is that Treasure County had nothing so the other counties
picked up that county's proportional share. This is for a
three-year period.

Senator Van Valkenburg suggested that since Mr. Carrell is
spending a large percentage of his time on this special pro-
ject and that the Legislature might want his salary expenses
to reflect money expended from "other funds" rather than a
100% general fund appropriation.

Attorney General Greely said that these counties are entitled
as much as other counties to Mr. Carrell's services even
though this is admittedly a special project. The Attorney
General felt there was not a disparity in the services Mr.
Carrell renders to any county requesting his services.

Senator Van Valkenburg said that since Mr. Carrell cannot
respond to all requests for assistance and has told the com-
mittee that he cannot respond to all requests, the five-county
area is receiving preference for his services by the fact

that his salary reflects that he spent 25 to 30 percent of

his time on this special project. He felt these five coun-
ties are receiving preferential treatment because of the
special project and the bureau's commitment to it.
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The Attorney General pointed out that the counties are paving
for the entire operation except for that portion of Mr.
Carrell's salary. He said that Mr. Carrell, now that the pro-
ject is operating, supervises the supervisor in that area, and
if the project hadn't been started he would have been spending
much more time in those counties than he is under the current
project.

Senator Van Valkenburg said he would like to know the state's
liability in the shooting and death of the person involved

in this activity and what control, if any, are in place now
to avoid a reoccurrence.

Mr. Sekora said they have written policies which are similar
to all investigators. (Tape 11, Side B)

The Chairman noted that the committee has another hearing
scheduled and that this subject could continue in the subse-
quent work session. Attorney General Greely said he would talk
with Senator Van Valkenburg and the subcommittee about this
incident and would provide any answers to questions the com-
mittee has regarding this incident.

Mr. Carrell told the committee that thev have a federal grant
that ends January 31, 1983. They don't know if or when they

will receive additional federal funds. If they do receive. -

additional funds they will have to request spending authority
either from the Legislature or the OBPP.

The committee recessed briefly.

SUPPLEMENTAL

Indian Jurisdiction

Rep. Asay from District 50 gave the committee a little back-
ground on the Indian Jurisdiction Project. He said it is ex-
tremely difficult for a non-specialist to represent the state
in these matters. Therefore, some outside interests have had
to be brought in. Most of the expenses are for the Crow Tribe
of Indians vs. Montana. (More background information is
available in Exhibit 7.) The supplemental funds ($149,000)
will allow the Governor's office to continue to contract

with a Billings legal firm to prepare and present the state's
side in this case, and will pay for other associated costs.
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Dave Wanzenried distributed Exhibit 7 to the committee which
contains most of his testimony. There is an unprecedented
level and unanticipated level of litigation in the federal
court system that was not anticipated. Many of the cases
germinated into major cases where the state has had to
actively represent itself.

In answer to a question from Senator Van Valkenburg, Mr.
Wanzenried said the way the supplemental is presented, it
would be a general fund appropriation, but the possibility
of using severance tax receipts to cover that portion of
these cases can be discussed.

Helena Maclay, one of the contract attorneys working for the
Governor, addressed the committee. She has been working on
these matters since 1978. She and Ms. Boggs have been work-
ing under contract in addition to their private practices.
She explained that the cases have germinated in the last
year and a half. All of the cases they are involved in

they are representing the state as a defendant. It is not
possible, for the most part, to ever sue an Indian Tribe.

So the state is in the position of having the tribes on
Montana's seven Indian reservations pick and choose special
issues and litigate those issues to the best of their abili-
ties. The Indian Tribes have all retained sophisticated
counsel; they all communicate among themselves and pick

and choose the issues. They have set up test cases for
Montana. The Crow case was first filed in 1978. During

the initial period there were two staff attorneys and two
contract attorneys. These staff attorneys were eliminated
and the contracted attorneys, who initially worked fewer
hours, have had their workload increased in the last year.

History and Significance of the Crow Case:

Ms. Maclay continued: "The case was filed in 1978. 1In 1979
Judge Battin accepted our arguments that the tax was being
paid by Westmoreland Resources on a min€ that was off of the
Crow Reservation on what is called the ceded strip. Judge
Battin accepted the argument that the tax was not being paid
by the Crow Tribe; there was no tribe or Indian property being
taxed and the tax was legal. At that time there was good
case law in the Ninth Circuit Court of Appeals to support
that. The Crow Tribe appealed and between the time of filing
the appeal and having appeal argued in 1981, before the
Ninth Circuit, there have been major changes in the law from
the United States Supreme Court.
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The Ninth Circuit Court of Appeals issued its first decision
in July of 1981 and there were motions for rehearing which
the Ninth Circuit Court of Appeals finally decided in January
of 1982. There we lost. The Ninth Circuit said that Judge
Battin was wrong; that the State of Montana was taxing in a
fashion which had an economic impact on the Tribe (even though
the Tribe's property was not really being taxed); and that
under the law, as it read the United States Supreme Court
Opinions, the State of Montana was required to justify DOLLAR
FOR DOLLAR every amount of tax gotten from Westmoreland as
contrasted to the services which we render, either to West-
moreland or the Tribe. Nobody reading the Ninth Circuit's
Opinion is quite sure of what tests were used.

This is the same kind of case which was involved in Common-
wealth Edison where a coal tax was challenged and where the
United States Supreme Court said, on the very same tax, that
the dollar for dollar justification is an impossible task

for the state; that states are entitled to have general revenue
taxes and states are not required to do that kind of justifi-
cation. And so a trial was never required in Commonwealth
Edison.

Here, the Ninth Circuit has said, 'Indians are different.

And when you are dealing with Indian-owned property we are
going to enter into the balance in tax.' Now because the

mine is located off the reservation and because that area,

for all intents and purposes, is a part of the State of Montana
and not subject to the Crow Tribe's jurisdiction, we believe
that the state will ultimately prevail, at least with respect
to the off-reservation mining. The case does involve the
on-reservation tax question also, and we can't give you as

good a prognosis on that.

The case involves not only the coal severance tax but the

gross proceeds tax which goes all through Big Horn County
where the mines currently operate. We have already collected,
in severance tax from this mine, approximately $48 million. We
have, since 1976, collected, in gross proceeds taxes, which

Big Horn County has collected, approximately $10 million in
gross proceeds tax.

The annual collection from this mine for 1983 is projected at
about $10 million in coal severance tax alone, about $1.5
million in gross proceeds.
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Because the case was of great import to the state, we filed
Petition for Certiorari in April of 1982. Up until that
time, I understand that the Indian Jurisdiction Project had
adequate funds during the last fiscal year to accomplish all
of that. That process of filing something before the U.S.
Supreme Court is not only incredibly time-consuming from the
point of view of attorneys and other people's time, but just
the printing costs are phenomenal. We're required to (Ms.
Maclay. distributed some examples) file hefore the Court
about 40 copies of this kind of little booklet. For the
water cases we ordered enough copies for the interested par-
ties and complied with all the rules."”

Ms. Maclay said these booklets or briefs are printed at a
specialty printing place which does only this kind of print-
ing. These briefs cost the State of Montana $8,000. This
compares favorably with the same briefs which cost the State
of Arizona $12,000. They are at least cutting the print-
ing costs.

Ms. Maclay said that upon denial of the certiorari in October
of 1982 the case comes back to Judge Battin for trial in
light of what instructions the Ninth Circuit has given. At
that point their workload on other cases had burgeoned to such
a point and, with the tasks which the Ninth Circuit is re-
quiring them to apply with the dollar to dollar justification,
are so awesome that Ms. Maclay recommended to the Governor's
office that they had to employ additional attorneys, prefer-
ably in Billings, so there would not be the costs of going

to Judge Battin's Court. She said she and Ms. Boggs could
not ever do all this work alone. However, most of the law-
vers in Billings are representing o0il and gas companies who
have a real conflict of interest in defending the coal sever-
ance tax. They finally ended up with a litigation-oriented
firm, Anderson-Brown Law Firm in Billings. In the meantime
there was a flurry of activity. The Crow Tribe hired new
lawyers and they asked Judge Battin in October to impound the
fund the state had been collecting. There was a $2.5 million
severance tax payment due October 31. They had extraordinary
problems because Judge Battin wanted to hold the hearing in
San Francisco. They convinced him they were entitled to a
hearing in Montana and the Crow Tribe backed off of their
request. The Tribe then proceeded to amend their com-
plaint. Their new attorneys claimed the Tribe was entitled

to a refund-of the entire $58 million. They have moved for
impounding the funds, depositing them in Court. Thev have
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succeeded in whittling out an agreement with Westmoreland
Resources where Westmoreland now agrees that they will pay
the Crow Tribe 30% of the value of the coal, less whatever
they have to pay to the state.

Ms. Maclay said that last week, after a full hearing which
the Anderson-Brown Firm very capably handled, Judge Battin
ruled that the funds are to be put into interest-bearing
funds. They are not going now to the State of Montana.

The gross proceeds tax is continuing to be paid to Big

Horn County. This has not been protested although refund

is being requested. Big Horn County's budget is being signi-
ficantly impacted by that. The state has been the lead
counsel on this. Big Horn, Treasure and Yellwstone Coun-
ties are defendants in the case also.

Ms. Maclay said that over a period of five years this case is
finally coming back to trial and in this fiscal year there

had to be funding appropriated somehow to get somebody to
defend the case. If the state chooses not to fund the defense
of that case, we are very vulnerable to losing it. Ms.

Maclay said that she and Ms. Boggs would never be able to han-
dle this case in addition to the others.

Ms. Maclay briefed the committee on other cases pending. (See
Exhibit 8.)

In answer to a gquestion from Senator Dover, Ms. Maclay said
that the state never recovers any of its court costs in
Indian cases.

Mary Jo Murray of the Governor's office said that in FY83
the Indian Jurisdiction Project was only $65,698. As of
today they have committed or spent the entire amount of their
appropriation. In addition to that amount the Governor's
office Executive Budget has agreed to pick up $12,900 of
what they call immediate costs for some of Ms. Maclay's
costs. The remainder would carry this project from January 1
to June 30 of this year. She said Ms. Maclay's fee is $50

an hour and the other contracted attorney charges $40. The
breakdown for this supplemental request is contained on

page 2 of Exhibit 7.

In answer to a question from the Chairman, Ms. Murray said
the fee for Mr. Randolph is $150 an hour, and they do use
Agency Legal Services whose fee 1s $35.
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Ms. Maclay told the committee that the Indian Tribes have
excellent attorneys. In some cases the firms representing
them in these cases are nationally famous and prestigious.

Mr. Wanzenried told the committee that they have not over-
spent at this point. They are asking for the supplemental
to carry them to the end of the fiscal year.

In answer to a question from Senator Van Valkenburg, Mr.
Wanzenried said that a rough estimate of the amount of money
spent on the Crow Tribe of Indians v. Montana from this bud-
get would be about $90,000.

Senator Van Valkenburg noted that in the last biennium there
was an appropriation of about $500,000 for coal tax deferse
of coal tax money. That was primarily with respect to the
Commonwealth Edison case which was decided in the course of
the biennium and there was about $350,000 of that money

that was not expended. Senator Van Valkenburg said that
during this period it was his understanding that the Budget
Office determined that some of that money could be expended
on this Indian Legal Jurisdiction problem which had been
general fund-supported during the biennium. The issue came
to the Finance Committee by virtue of the Fiscal Analyst's
saying that this was an inappropriate utilization of that
money. Senator Van Valkenburg said that he thought it was
appropriate that this money come from the coal tax severance
funds as opposed to general fund support, because this is
coal severance tax defense that is involved here.

Mr. Wanzenried said there was a balance left and during

FY82 they were going to run short, and thev made a request

of the Attorney General's office to cover about $16,000 to
$17,000 of related costs in the Crow coal case which they
acceded to. He said the request they are making before this
committee, the way the bill is drafted, would be a general
fund appropriation. However, Mr. Wanzenried said they would-
n't resist funding from whatever source, but that it does need
to be funded.

The committee discussed funding sources.

Mr. Driscoll of the Attorney General's office said that about
$50,000 was reappropriated at the end of the last biennium of
the $350,000 that Senator Van Valkenburg referred to earlier.
He said the Attorney General had determined that this was
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appropriate and just wanted the Finance Committee to be
aware of it.

The Chairman asked Mona Jamison, legal counsel for the Gover-
nor, why the Governor's office is litigating this rather

than the Attorney General. Ms. Jamison said the Tribe sues

a state agency for example, "Crow Tribe v. State of Montana
and Department of Revenue, Ellen Feaver." What happens his-
torically, it goes to the origination of the project, and

the agency asks for some consistency in terms of legal repre—
sentation on these projects where the state is sued.

(Tape 11, Side A, inadvertently recorded over prior tape)

Ms. Jamison said there has been much discussion on the project
and where it should be placed. In the executive budget it

is proposed that this project should be in the Attorney
General's office as chief legal officer of the state.

In answer to a question from Rep. Lory, Mr. Wanzenried said
that there is roughly $33,000 remaining in the coal tax
account. Mr. Driscoll said he thought there were other ex-
penses in there and the reversion was between $20,000 and
$25,000. Ms. Cohea told the committee that in the First
Special Session the $300,000 was reverted and released for
other programs. It was noted that this was all general fund
money.

Helena Maclay, in answer to a question from Senator Keating,
gave the committee the history of the ceded strip of land
that is the subject of the Crow case. Ms. Maclay concluded
that they now have a checkerboard of homestead parcels, some
of which contain mineral rights and some which do not.

The meeting adjourned at 11:30 a.m.

Yo Dl

J e Quili¢i, Chairman
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LFA Page 146 OBPP Page 136

CRIMINAL INVESTIGATION -~ ADD'L ACENTS
BUDGET MODIFICATION - 1985 BIENNIUM

FY 84 FY 85
FTE 3.00 3.00
Persconal Services:
Salaries 57,292 57,292
Employee Benefits 9,675 13,196
Total 66,967 70,438
Operating Expense:
Contracted Services 494 524
Supplies & Materials 7,838 9,148
Communications 2,101 2,317
Travel 7,710 7,825
Rent 2,605 2,761
Repairs & Maint 1,450 1,537
Other Exp - -
Total 22,198 24,112
ipment:
Total Program: 289,165 94,600
Funding:
Genaral Fund 89,165 94,600
Other Funds
Total 89,165 94,600
Narrative:

This modification would add two general criminal investigators to the three
who presently comprise the Criminal Investigation Bureau, and would provide
a secretary to handle the Bureau's clerical work. The Bureau presently has
no secretary and relies on clerical help provided by the Law Enforcement
Services Division.

Caments:

Exhibit 3 1-13-83



Exhibit D

STATE
Of
MONTANA
DEPARTMENT OF JUSTICE
CMNMNALINVESHGATK)NEHHHAU JA/

30 Koberts, Helena, Moantana 59601 (4vg 44

JUSTIFICATION, CRIMINAL INVESTICGATION BUREAU
5 FTES

1 Supervisor
3 Undercover Agents
1 Secretary

Several months ago Big Horn County Attorney Jim Seykora

contacted MCIB Chief Carrell and asked if MCIB would bhe

interested in hiring and supervising personnel to staff

an undercover investigative operation in the "coal impact

area" 1f county officials were able to obtain funding

for the operation. I advised Mr. Seykora that MCIB wculd

be interested in assisting them in the matter.

I subsequently attended several
attorneys, county commissioners

neqt officials. from all five (5

mee is 1n which county
local law enforce-

arn
7
) countlcs participated.

These five (5) counties drew up a lecgal document {inter-
local agreement) establishing a legal entity called the
Fastern Coal Counties Task Force which consists of a Board
of Directors (5 members, 1 from each county, appointed by
the county commissioners). This document has been filed
with the Montana Attorney General and the Montana Secretary
of . State

The Eastern Coal Counties Task Force (ECCTF) decided to make
application to the Coal Board for funding for the project
with the intention of contracting with MCIB to handle the
budget and hire and supervise five (5) FTEs (1 Agent Super-
visor, 3 undercover investigators, and 1 secretary) necessary
to make the project operational. The pre-application hearing
of the Coal Board concerning this grant was held on January
22, 1982. The Coal Board voted 6-1 to approve allocating

the money for five (5) FTEs to the ECCTF.

On March 16, 1982 the Criminal Investigation Bureau received
spending authority from OBPP to expend Coal Board funds
provided by ECCTF to Hire five (5) FTEs and an operational
budget through June 30, 1983 conditioned upon the approval

of ECCTF's final application to the Coal Board and a contract
between ECCTF and the Department of Justice requesting that
the Criminal Investigation Bureau hire and supervise the
FTEs. (See attached memo)

Exhibit 4 1-13-83
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Thc full application hecaring concoerning this grant was
eld on March 18, 1982 and approved by the Coal Board
unanimously.

An inter-local agreement botween the Bastern Coal Counties
Task Force {ECCTF) and the Montana O(puLLmun% of Justice
was signed on March 12, 1982Z. (Sce attacned document)

The requested FTEs are functioning as undercover agents
whose purpose is to obtain evidence necessary to arrest
and convict individuals involved in organized criminal
activity (dangerous drug operations, fencing of stolen
merchandise, or other criminal activity that normally
transcends city and county boundaries) originating in the
above described five (5) county area.

As you know, MCIB i1s also requcs flnq two (2) agent positions
and one (1) secretary position during the 1983 legislative
session to assist in responding to requests from local,
state, and federal law enforcement agencies into the

solution of all types of felonies and reauests for investi-
gative assistance frem the legislative auditor as provided
Ly MCA da-2-101h and MCAL S5-13-204 . Phe Divye (5) FTEs

work Ly the coal impact avoa arc p@r{orr:hﬂ a dif
function than .those other FTEs being rvac
legislative session and a differ

N nes

rent :unction than thosc

FTEs currently assigned to the CIg onffice in Helena:

1. The general agents reguested during the 1983

legislative session by Department of Justice
would be overt (as opposed to covert) investi-
gators. In other words, there would be no
attempt to disguise their occupation and they
would be free to interview victims, witnesses
and suspects in crimes during which it would
be necessary to identify themselves.

The ag ents assigned to the coal impact area
are covert (undercover) investigators in
which i1t 1s necessary to concecal their actual
occupation as long as possible.

Obviously, it is next to impossible to do
both tvpes of inyestigation for any length
of time without becoming recognized. If a
criminal recognizes an individual as a peace
officer, he is not likely to solicit his
involvement in future crimes he has planned
or give him any details of that planned
criminal activity.
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The general agents requestoed at the 1682
legislative session by Department of Justice
would conduct pr Jmarilv re active 1nveat1—
gations. In other words, they would respond
to a request for inves t ative assistance

into a crime that had al:c‘f/ been discovered
and attempt to prove how it was deone and by
whom. (Most law enforcement agencies in
Montana work reactively).

The agents assigned to the coal impact area
primarily conduct proactive investigations.
They, 1n an undercover capacity, attempt to
directly discover information about crimes
before they are committed so as to either
prevent the crime or catch the criminal in
the act. (Very few law enforcement agencies
in Montana have the time or capability to
spend on proactive investigations into drugs,
conspiracies, continuing criminal enterprises.
It 1s extremely difficult to do on the local
level in a rural area like Montan

The othor PTEs rﬁ”uebtgd art the

1 of Justice would
respond to a request from a LQCil, sktate, or
federal law enforcement agency for investi-
gation of any type of feleny or a request
from the legislative auditor 1

T
nto an apparent
crime discovered as a result of one of their

audits.

The FTEs assigned to the coal impact area are
limited to investigating organized criminal
activity (dangerous drug operations, fencing
of stolen merchandise, organized theft rings,
lete. ).

The other FTEs requested at the 1983 legis-
lative sessicn by Department of Justice

would respond to requests from any local,
state, or federal law enforcement agencies in
Montana.

-
>

1‘rnﬂ

The FTEs requested for the coal impact area
are limited to. investigating crimes committed
in that five (5) county area.

The other FTEs requested at the 1983 legis-
lative session by Department of Justice
would be based in Helena.
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The FTEs assigned to the coal 1mpact area are
based in the five (5) county area in south-
eastern Montana.

6. The other FTEs reguested during the 1983 legis-
lative session by Department of Justice would
be pald for by general funds.

FTEs assigned to the coal impact area are funded
entirely with coal board funds.

7. The source of the request for the other FTEs
during the 1983 legislative session comes from
a department of state government (Department of
Justice) .

The source of the request for the FTEs assigned
to the coal impact area ultimately originated
within the five (5) counties impacted by coal
developnent.

6. other additional agents requested by Depart-
of Justice at the 19€3 lcgislftive session
not cost the counties anv money.

The coal impact counties are contributing
approximately 20% matching funds to the coal
board grant .for the FTEs aqs1gned to the coal
impact area.

The CIB request to the 1983 legislature for
other additional FTEs does not include a request
for "buy money/flash money" (needed for covert
operations by agents to obtain evidence).

0
.

The Coal Board Grant provxdes for "buy money/
tflash money".

The Coal Board Grant has been approved for a period of three
(3) years (July 1, 1982-June 30, 1985) subject to annual
review by the Coal Board.
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. OFFICE OF THE GOVERNOR
‘ BUDGET AND PROGRAM 1'LANMNING

TED SCrHawmibt GOVERMNOR

— STATE CF I

180613y 3616 HELES A T AMAS9620

TO: iy Carrell, Chief
Crlnlnul investigation Bureau
Department of Justice

a\

From: ‘Teresa Olcott Cohea Y //
Budget and Management Analyst

Re: COAL B0OARD APPLICATION

Thank you for yourv letter of Harch 11, 1982, enumcrating the
differences bebtwoon:
1) the SCCLuTy application to the Cosl 2oard for underaowoev

agents; aund

2) the Deparimoent

bt oof Justice's budqgei sodificaiion rﬂqueﬁt )
the 1981 legisla

ture for two gencral investigator

2.

Bascd on the enumerated differences, we will approve a budgot
amendmen* for one year if:

Lhe‘Coal noard approves FCCL-'l'S final anplication; and

)'ECCLETr contracts w1th the Criminal Investigation Bureau
to hire and supervise the agents.

31, of course, have to scex legislative
the other two years of the grant,

1
The departmeiwt w
appropriation fod!

cc: Dave Lewis

Bob RKuchenbrod

AR LAIIEL OIS T 131t Y a4l v r 11 -
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This agrocment is made and enterod into betweon Bastern Coal
Counties Task Force, horeinafter called tive "Task Force," and the Statoe
of Montana, Dopartrent of Justice, horeinafitor called the "Department”,
for the purpose of providing assistance by the Department to the Task
Force and its mombor counties. This interlocal agreement during its
term is to Do considored a request for investigative assistance under
section 44-2-115, MCA, by the law enforcorent agencics in each Tash
Force county. The Task Force is the organization of counties created by

S . 3 ey Y ey Y . ,,‘,- TR 3 To0 .
thae intevlosal agrooment dated Qetobar 19, 1021, a cowr 'of vhict

atrached hercto for reference, apd designated Apoendix "AY.

1y

or ard in consideration of the rutnal covenants and agreements
containzd heroin and pursuant to the Interlocal Cooperation Act of Title
7, Chapter 11, Part 1, MCA it is agreed.as follows:

DURNTION

e
=
.
#l
"J

wvirooment shall remain in full force and offect for three (3)

s

vears fraf

o date of its esecution by hoth parties to the agreonrnt or

until wated upon sixty (60) days written notice by either porty.
This agrecnent mav be renewed by mutual agreement of the parties.

ORGANIZATION

The parties acknowledge and agree that no separate legal entity

reced be created for the implementation or continuance of this agreement.

e Burcau Chief of th

=

o State Criminal Investigation Bureau or his



Ak,

V.

successor Is by this agreement, designated Panic Torce Fxeccutive and

shall serve as ouch until tormination of this aarecpent .

The purposa of this agrecment 15 to provide investigative sorvioes
to the Tagk Force to combat organized felonv oriminal activity ocourring
in any malti-coanty arca which includes a Task Force member countv, and
to provide assictance to the Task Force in eollecting criminal activity
information in southeastern Montana and to nravide assistance in
coordination and supcrvision of cooperative law rnforcoment ef forts
among the Task iorce member counties

Specifically the Department agrecs to provide the services of the
Bureau Chief of tho State erminai Investigation B*rrau to act as
Fxecutive of ho Task ;oﬁ'ce ocorations, ormiov r
contract four () investigators to act under the suparvision and eontrol

of the Task Force Inecutive.  Such Task Povce Investigators wi
»~ .

}-

1 serve
as Special Agents in the Bureau of Criminal Tnvestigation of the

Dopart*_m_ P r"mnt to anpomtmnt bv the Attormey General under soction

S
44"2 112 , MCA.

BUDGET AND FTHANC]

’IPOLOWWM of the Task Force Bxecutive will be provided froe of
charge to the Task Force bv the Department along with other in-kind
scrvices, all of which may he used as in-kind match by the Task Forcao
for appropriate grant appllc tions.

- The Task Force, »act:mgst;hrough its Fxecutive, will employ or
cohtrant ~nd carpensate: Spoma] I\gont/Tnvmt igators and provide other

supportive cervices to the Task Torce Pxecutive and Spacial

Agent/Investiogator as spocified by the orcrations budaet date



' and attached herete for roefovence dasicnated Appendix "B
The oporations budget may from time to time be amended by mutwsl
reement of the parties

ADMITIISTRMTTON

Policy shall ke determined by the Tasx Foroo,

Oparational control to effectuvate policy shall e the
responsibility of the Task Force Feecutive who shall have authority
hire, supcrvise and terminate the contractual or employment activities
of Special Agent/Investigators, and will excreise that authority in
regqular consnttation with the Department and Task Force Poard of
Dircectors consistent with the demands of confidentiality occasioned by
ON-going operations. H

The Tosx rorco Executive shall conier and consult with the Task
Force whon rovuested.,

PROPIIT

All porsonal propeorty and equipment provided to the Task Force
Bxecutive and Special Agent/Tnvestlgatorq for operations will remain the
prOperty of the loanlng agency Upon termination of this agreement such
proporty and oquipment will be returned immediately to the agency of
origin. ‘r <k Morce property will be disposed of pursuant to the

separate Task Force agreement attached herct

CDATTD this }Lﬁ day of

FASTERN COAL COUNTIES TASK FORCE
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_BOARD OF CRIME CONTROL

INVESTIGATIVE SUPPORT SURVEY

JUNE 1982

The following is a list, by type of agency, of need for assistance in
order of priority.

SHERIFFS POLICE
% %
1. narcotics 73.7%(8) 1. narcotics 94.0%(8)
2. organized criminal 2. stolen property 76.7%(7)
activities 46.9%(7) 3. organized criminal
3. stolen property 40.7%(6) activities 59.6%(7)
4. white collar crime  35.4%(7) 4. assistance in crime
5. assistance in crime scene investigation 58.4%(6)
scene investigation 34.3%(6) 5. gambling 55.6%(7)
6. gambling 24.3%(6) 6. white collar crime 40.4%(7)
7. prostitution 6.2%(7) 7. prostitution 33.3%(7)
COUNTY ATTORNEYS FEDERAL
% %
1. narcotics : 84.5%(7) 1. narcotics 100.0%(8)
2. assistance in crime ' stolen property 100.0%(6)
scene investigation  53.5%(6) organized criminal
3. stolen property 51.1%(6) activities 100.0%(8)
4. organized criminal white collar crime 100.0%(7)
activities 47.6%(7) 2. assistance in crime
5. gambling - 46.3%(6) scene investigation 75.0%(7)
6. white collar crime 39.6%(7) 3. gambling 50.0%(7)
7. prostitution 7.2%(5) prostitution 50.0%(6)
ALL AGENCIES COMBINED
o
1. narcotics 85.4%(8)
2. stolen property, 60.2%(6)
3. organized criminal
activities 54.0%(7)
4, assistance in crime
scene investigation 50.4%%6)
5. gambling v - 44.4%(7)
6. white collar crime 41.3%(7)
7. 18.0%(6)

prostitution

% is the percentage of those surveyed that indicated a need for assistance
of 5 or above on the scale of 1 to 8.
() - Average level of need for the percentage indicated.

Exhibit 5 1-13-83
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COMPARISON OF
STATE INVESTIGATION BUREAUS
Investigators Clerical
Rural Contiguous Number of . Per 109,088 Humber of Support Per
States Investigators  Population Clerical Support Investigator
*1daho ) 40 4.20 9 .23
*South Dakota . 21 3.85 : 4 .18
*1larth Dakota 26 _ 4.0 6 .23
Hyoning 5 3.49 4 .25
2575 3.66 5.75 .23
Montana 3 40 5 167

N

Projecting the average for the above states against Montana's population

indicates we should have 28.5 investigators and 6.5 clerical support to be on

a compatible level with our sister states.

*The above states were selected for the comparison because they are contiquous
to Montana, geographically similar, rurally populated and have similar enabling
Tegislation.
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INDIAN JURISDICTION PROJECT

I. WHAT IS IT?

The Indian jurisdiction project was to established to provide the State
of Montana with expert legal advice and representation in matters involving
~ Indian law. The Indian law area is so complex and unique that it is extremely
difficult for non-specialists to adequately assist and defend the state.

This Indian law resource provided to state agencies has served two
primary functions; the first and most significant function is to serve as a
litigation unit in the event that the state is named as a defendant in a
lawsuit. The litigating attorneys are intimately familiar with both Indian
law and federal court practice. The second function is.to provide legal
advice to state agencies about their routine contacts with Indian reservations.
This legal service provides advice to agencies that is useful in avoiding
confrontation and litigation.

The project is composed of two contract attorneys, the Chief Counsel,
and a staff attorney from the Governor's Office, and an attorney irom the
Attorney General's office.

The three major cases in which the project has been actively involved
and an issue summary of those cases are set forth below:

(1) CROW TRIBE OF INDIANS V. MONTANA _

The Crow Tribe is challenging Montana's right to impose the coal
severance tax and gross proceeds tax on the Crow Reservation and ceded
strip which includes the Westmoreland Resources mining operation. The
state collects about $10 million per year in coal severance tax from this mine
and Big Horn County collects about $1.5 million per year in gross proceeds
tax. While this case began in 1978, the costs grew sharply as a result of a
U.S. Supreme Court action in October, 1982. The court sent the case back
to the federal district court for a full hearing.

On January 6, 1983, the Federal District Court granted the Crow
Tribe an injunction enjoining defendants State of Montana and Department of
Revenue from taking any action to enforce or collect the Montana coal
severance tax from Westmoreland Resources, Inc., to the extent that the
tax is imposed on coal produced on the ceded strip. The Court ordered all
tax payments to be made tec the Court in the interim. Presently, counsel of
record are evaluating whether or not to appeal that issue to the Ninth
Circuit or proceed to prepare for a trial on the merits.

(2) NORTHERN CHEYENNE TRIBE OF INDIANS V. ADSIT

This case involves seven different suits brought in Federal District
Court by the United States and various Indian tribes against the State of
Montana and thousands of individual water users within the State. Three
suits were filed in 1975, and four more were added in April of 1979. The
Jurisdiction Project entered the cases as attorney of record in the 1979
cases, and assumed responsibility for the 1975 cases at the same time. The

-Exhibit 7 1-13-83



Federal District Court dismissed all seven cases on November 29, 1979, in
deference to the Montana Water Use Act (Senate Bill 76), and five different
appellants appealed to the Ninth Circuit. The Project filed Montana's Appellee
Brief on July 24, 1980.

The case was argued on July 15, 1981, and the decision was issued
on February 22, 1982. The Court held that Montana could not adjudicate
Indian water rights in state courts. The Project has prepared a petition
for certiorari in the Supreme Court which was filed on May 24, 1981. This
petition for review was granted by the U.S. Supreme Court in October of
1982. The Project filed its brief in November, 1982 and will file another
brief in January. The-case will probably be argued in March or April of
1983. : :

(3) THE ASSINIBOINE & SIOUX TRIBES V. MONTANA

This case involves a tribal challenge to Montana's new car sales tax
and the motor vehicle property tax. The Jurisdiction Project on behalf of
the state made a motion to dismiss or, in the alternative, motion for summary
judgment. Plaintiff's made a motion for partial summary judgment. Oral
arguments were made on April 30, 1982, in Federal District Court in Great
Falls. A decision is pending.

II. Funding for the 1983 Biennium

The Indian Legal Jurisdiction Project's budget for FY 83 was $65,698.
As of today the entire budget has been committed. In addition, the Governor
has agreed to pay from his budget, $12,900 for immediate and necessary
expenses including attorneys' fees and printing costs incurred prior to
January 1, 1983.

Immediate Costs

Maclay $4,000
Printing ' . 8,000
Roth.(Namen Case) 900

$12,900

Remaining costs of $136,100 will be incurred in the remaining six

months of FY 83.

Jan - June 30.

Maclay $26,000
Boggs 11,600
Retained Counsel

for Crow Coal Case 60,000
Operating Expenses 18,000
Randolph (Adsit) 17,500
Agency Legal Services 3,000

TOTAL $ 136,100

-2-



I1I. Supplemental Request

In order for the state to continue to defend its right to impose the
coal severance and gross proceeds tax on the Crow Reservation and ceded
strip, a supplemental of $149,000 is requested.

This supplemental fund will allow the Governor's Office to continue to
contract with the retained counsel to prepare and present the state's side
in this case and pay other associated costs. The supplemental will also
allow the Project to continue its efforts in the cases involving (1) adjudication
of Indian water rights (Adsit) and (2) payment of state taxes on reservations
such as the new car sales tax (Assiniboine).

Without this additional funding, the state will be unable to continue its
defense of these positions.
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SUMMARY OF ACTIVE 1JP CASES

Crow Tribe v. Montana

Issue: May the state impose its severance tax to Crow-owned coal mined by
non-Indians on the Crow Reservation and Crow Ceded Strip?

Proceedings to Date: The U.S. District Court in Billings dismissed the
case on motion of the state. The Ninth Circuit reversed, sending the case
back to district court for trial. The U.S. Supreme Court refused to review
the Ninth Circuit's refusal.

Future Proceedings: Trial has been scheduled for January, 1984. The
Project's retained counsel, Jerry Anderson and John Ross will be conducting
extensive discovery plus trial preparation in the next six months.

Northern Cheyenne v. Adsit

Issue: Whether the state or federal court will adjudicate Indian reserved
water rights. :
Proceedings to Date: U.S. District Court in Billings plus Great Falls
dismissed federal suits filed by U.S. and tribes, thereby deferring to state
courts. The Ninth Circuit reversed, holding that the disclaimer clause in
Montana's Enabling Act and Constitution bars state jurisdiction and that,
even absent disclaimer language, federal courts should not have dismissed.
In October, U.S. Supreme Court agreed to review Ninth Circuit decision.
Project filed brief in November.

Future Proceedings: Project will file brief in February and argument will
be held in March. -

Blackfeet Tribe v. #ontana

Issue: May the state and counties collect various taxes on oil and gas
production occurring on tribal lands within the reservation?

Proceedings to Date: The U.S. District Court in Great Falls held that a
1938 federal statute gave the state jurisdiction to tax. In December, 1982,
the Ninth Circuit upheld the decision. The tribe may ask U.S. Supreme
Court review.

Future Proceedings: If the Blackfeet ask Supreme Court review, the Project
will file brief in opposition. If the Court grants review, the Project will
brief other case plus at least attend the argument.

Assiniboine and Siocux Tribes v. Montana

Issue: May the state levy the new car sales tax on Indians who purchase
new cars off the reservation?

Proceedings to Date: Project has made plus brief preliminary motions
asking U.S. District Court in Great Falls to hold for state without trial.
Motions are pending. .

Future Proceedings: Possible are almost any combination of trial, appeals
to Ninth Circuit and appeal to U.S. Supreme Court. )

Confederated Salish and Kootenai Tribes v. Montana

Issue: May state require tribes to file applications for reserved water
- rights in state adjudication system?

Proceedmgs to Date: Case has been stayed in district court pending outcome
of Adsit in U.S. Supreme Court.

Future Proceedings: Adsit case may resolve the issues disputed in this case.
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