HOUSE NATURAIL RESQOURCES COMMITTEE MINUTES
March 23, 1983

The House Natural Resources Committee convened at 12:30 p.m.,
on March 23, 1983, in Room 224K of the State Capitol, with Chair- -
man Harper presiding and all members present except Reps. Brown,
Metcalf and Nordtvedt, who were excused. Chairman Harper opened
the meeting to a hearing on House Joint Resolution 36.

HOUSE JOINT RESOLUTION 36

REPRESENTATIVE KERRY KEYSER, District 81, chief sponsor, said the
bill requests a study to identify and provide for preservation of
the rights of landowners adjacent to public land and waterways and
to identify and provide for rights of the public to access and use
public land and waterways. Rep. Keyser said there had been an ac-
cess study done in depth and there is a lot of material available
on that but nothing concrete came from the study. He said there
are two bills dealing with this area in the Senate now which is

why this bill is late in being introduced. He said there are strong
feelings on this issue on both sides and that is why it is important
to look at the issue and see what can be done.

KEN KNUDSON, Montana Wildlife Federation, said they support the
resolution. He said they have been involved all along with the
navigability controversy. He said they have met with some of

the groups on this issue and he felt a dialogue was being started.
He said he would like to be informed so he could participate in
the study. He said they have learned a lot and could contribute
to an interim study.

WILL BROOKE, Montana Wool Growers, said they support the concept
of the study. He said this is a volatile issue and a storm is
growing in the countryside. He said they would like to be in-
formed so they could be active participants in a study.

BILL ASHER, APA, SCPA, PCLA, said they support this study. He
said they opposed HB 888 hoping there would be a study. He said
the study if possible should include people from many segments
besides the legislature.

LORENTZ GROSFIELD, Big Timber, representing self, spoke in support.
A copy of his testimony is Exhibit la. Exhibit 1lb is a copy of a
suggested joint resolution requesting an interim examination of

the navigability issue in Montana. Exhibit lc is titled "Navi-
gable Streams - What's In Them for Montana?" Exhibit 1d is further
information on the issue which Mr. Grosfield left for the record.

There were no opponents.

REPRESENTATIVE KEYSER in closing said he knew this would take a
lot of cooperation.

Questions were asked by the committee.
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Rep. Ream asked how a handle was going to be had on this. Mr
Grosfield said the study would look into ways to handle con-
flicts before they arise.

Rep. Keyser said he lives on the Madison and knows part of the
problems. He said there are floaters and bank fishermen that
use the area. He said there is some animosity at times. He
said the upper area is strictly open to fly fishermen and float-
ers can't go through that.

Rep. Ream said information is needed on the amount and kind of
conflicts. He said he doesn't see that in the bill.

Rep. Keyser said there is a need to clarify the right of the
public using the waterway and to identify the waterways that
can be used by the public. He said he didn't try to make this
a very broad based approach. He said with the language in the
bill, it will meet the concerns of any member of the committee.
He said it is broad enough to cover the spectrume

Chairman Harper closed the hearing on this bill and opened
the meeting to a hearing on HB 914.

HOUSE BILL 914

REPRESENTATIVE TOM ASAY, District 51, said this legislation con-

cerns the assessment of the potential for a joint water develop-

ment project between Montana and Wyoming on the Clark Fork of the
Yellowstone River. A copy of a fact sheet he used in his testi-

mony is Exhibit 2 of the minutes.

GARY FRITZ, Department of Natural Resources and Conservation, said
they support the logic and there is a need to work with Wyoming to
determine what our rights are in the Clark Fork.

KEN KNUDSON, Montana Wildlife Federation, said they support the
bill. He said this should include a representative of the Fish,
Wildlife and Parks Department to take care of instream flows.

There were no opponents.

REPRESENTATIVE ASAY closed. He said this is a beautiful valley
and that the stream is almost totally accessible.

Questions were asked by the committee.

Rep. Bertelsen said the date on page 2, line 15 is possibly a
misprint. He said he also has a problem with two person com-
mittees and he would be more comfortable with a different number.
Rep. Asay said he had no problem with that.
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Rep. Hand asked if they had water storage in mind when they
talk of development.

Rep. Fagg said there had been a study that said they had poor
irrigation practices on the Clark Fork. He asked if this would
be looked into.

Rep. Asay said they have undergone a great change in the last
ten years. He said he didn't know if they would go into irri-
gating practices.

Rep. Fagg said things could have changed in the past six years.
He said they should study everything including irrigation prac-
tices.

Rep. Ream asked about financing and Mr. Fritz said it doesn't
specify but he thought the 30 percent for water development
would come out first and this would come out of the remaining
70 percent. Rep. Ream asked if 30 percent wasn't allocated to
projects on a review process. He asked if there was an appli-
cation for this study in that. Mr. Fritz said this didn't go
through that.

Chairman Harper closed the hearing on this bill and opened
the meeting to an executive session.

EXECUTIVE SESSION

SENATE BILL 441 Rep. Hand moved to strike on page 1, line 16,
the word "regularly"; on page 2, line 12, fol-
lowing "of" to insert "all"; page 2, lines 18
and 19 to strike "the" on line 18 through "percentage" on line
19 and insert "the royalty owner's net value"; and the date on
the end and in the title. This motion carried unanimously with
all present, absent were Reps. Brown, Nordtvedt and Metcalf.

Rep. Hand moved AS AMENDED BE CONCURRED IN.

Rep. Iverson said he had been hearing from little producers that
feel this requirement could be a harrassment. He said the pen-
alty is fairly severe. He said he would vote against the bill.

A roll call vote was taken and the motion carried with 11 voting
yes; five no (Asay, Curtiss, Iverson, Jensen, Neuman); and three
absent (Brown, Nordtvedt and Metcalf).

SENATE BILL 182 Rep. Asay moved BE NOT CONCURRED. Rep. Addy
seconded it and Rep. Bertelsen gave it a third.
Rep. Hand said what they are talking about is
burying it everyday which costs about $50 an hour, two to three
hours a day. He said this is pretty good sized liability.




House Natural Resources Committee Minutes
March 23, 1983
Page 4

Rep. Bertelsen said for 15 to 20 years he had a pasture near an
open dump and it was the most miserable thing on this side of any-
where. He said they had problems with people out of the neighbor-
hood using it. He said they never found a solution to this until
they decided they could get something better. He said he would
never vote to go back to that kind of a system once they had been
forced to try a different solution. He said he wouldn't want to
see his community go backwards.

The question was called and the motion carried unanimously with
all present (absent were Reps. Brown, Nordtvedt and Metcalf).

SENATE BILL 118 Rep. Fagg moved to remove this bill from the
TABLE. The motion carried with Reps. Hand,
Curtiss, Iverson and Asay voting no and ab-
sent were Reps. Brown, Nordtvedt and Metcalf.

Rep. Fagg said there is one more amendment on page 1, line 22,
following "Hearing" to insert "or public meeting". Rep. Fagg
moved the amendments.

Rep. Mueller said he had no problem with the amendments, basically.
He said if we are saying the state is going to pay for a meeting
if 15 or more people request it, we are leaving ourselves wide
open. He said it should be at the discretion of the State Land's
Commissioner as an arbitrary number could create problems.

Rep. McBride said we wouldn't want to strike the whole amendment
and so suggested on line 25, following "Transfer" to insert "and
that further public input would be desirable."

These motions carried unanimously with all present.
Rep. Fagg moved AN AS AMENDED BE CONCURRED IN.

Rep. Mueller said he opposed the motion. He said he thought people
were becoming paranoid and overreacting on this issue. He said
there were numerous ways that the state of Montana would be noti-
fied. He said they have to give a 60-day notice to the Governor,
the Commissioner of State Lands would be notified right away. He
said if there are problems the Governor can request a public meet-
ing, and Rep. Mueller said he had no doubt the federal agency at
that time would have a public hearing. He said public agencies
have become very sensitive to public reaction. He felt the legis-
lation was not necessary.

Rep. Fagg said there are a lot of little things and people could
become very concerned and want a public hearing. He said we should
not overlook the need for public input.
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Rep. Curtiss said she opposes the bill as it adds more burdens on
another agency. She said it is too bad we had to listen to the
bill twice.

Chairman Harper said he apologizes for that as, he said, he took
that on himself.

Rep. Quilici said he personally didn't think the bill was that
important because he felt anything the bill provides for could
be done now.

A roll call vote was taken and the motion carried with 11 voting
yes; 5 no (Asay, Curtiss, Hand, Mueller, Quilici); and three ab-
sent (Brown, Metcalf, Nordtvedt).

HOUSE BILL 893 Rep. Neuman went through the amendments which are
Exhibit 3 of these minutes. Rep. Ream moved that
amendments 2, 3, 6, and 7 pass.

Chairman Harper said there was another set of suggested amendments
from the Department of Natural Resources and Conservation.

Leo Berry, Director of DNRC, said the amendments put HB's 908 and
893 together. He said he would be glad to explain them. A copy
of these is Exhibit 4.

Rep. Mueller said this is a very complex issue and we need to spend
enough time on it.

Rep. Ream withdrew his motion for now.

Chairman Harper encouraged the members to take the suggested amend-
ments with them and examine them as time permitted.

HOUSE JOINT RESOLUTION 36 Rep. Iverson moved the bill DO PASS. Rep.
Fagg said he would favor a proposal to
put public members on the committee. He
said we should get both sides to sit down together along with legis-
lators. He said there might be a member that represented landowners,
one that represented the stockman's association and one from an en-
vironmental association.

Rep. Harper asked if he had in mind specific groups or generic
cataloguing. Rep. Fagg said just as well groups.

Rep. McBride said there might be some problem with having people
other than legislators named on the committee.

Ms. Debbie Schmidt, EQC, was asked for an opinion and said there
is a problem with compensating others unless they are an advisory
council.



House Natural Resouces Committee Minutes
March 23, 1983
Page 6

Rep. Iverson said he was a little unsure about doing this and said
he would rather trust in the hearing process. He said this thing

is hot and volatile and we could blow it all up by leaving out some
group. He said it should be left to a legislative group, as unbias-
ed as possible.

Rep. Fagg said he had beeninvolved in the Wild River legislation and
knew that the hearing process doesn't always work too well. He felt
it would be better if they were directly involved.

Rep. Jensen suggested that the EQC might fit the categories and
would be the best place to put the study.

Rep. Iverson said they don't have anyone that is embroiled in this
but they do have public members and so might be a good place for it.

Rep. Fagg moved to amend and have the committee include two recrea-
tionists and two landowners. This motion failed with Reps. Fagg,
Jensen, Veleber and Ream voting yes and absent were Reps. Brown,
Metcalf and Nordtvedt.

Rep. Hand moved to amend on page 2, line 11, following "study" to
insert "committee"; and following "shall" to insert "cooperate
with all interested persons to the fullest extent possible to".
This motion carried unanimously with all present (same absent).

Rep. Iverson changed his motion to AND AS AMENDED DO PASS. This
motion carried unanimously with all present (absent were Reps.
Brown, Metcalf and Nordtvedt).

HOUSE BILL 914 Rep. Asay moved to amend on page 2, line 21, to
strike "two" and insert "four" and strike "from
South Central Montana". This amendment carried
with those present. Absent now were Reps. Brown, Metcalf, Nordtvedt
and Fagg.

Rep. Asay moved that HB 914 AS AMENDED DO PASS. He said this study
would lay the ground work for an indepth study. He said it is to
determine if there is some meeting ground. He said the study should
cover about anything.

Rep. Ream suggested the funds be taken from the 30 percent that goes

to water projects. Rep. Iverson said it was too late for that. Chair-
man Harper asked if there was any way to say it is coming from the

DNRC budget.

The question was called and the motion carried unanimously with
those present (same absent as previous vote).

Meeting adjourned at 2:05 p.m.
Respectfully submitted
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JOINT RESOLUTION

~ A JCTHT RESOLUTION OF THE SENATE AND THE HOUSE CF REPRYSENTATIVES OF THE STATE

OF MONTANA REQUESTING AN INTZRIM EXAMINATION OF THE NAVIGABILITY ISSUE IN MCNTANA.

WHEREAS, '"navigable waters' are nowhere clearly defined in Montana law; and

WHEREAS, the ownership of lands under navigable watera is also nowhere clearly

defined in Montana law; and L : ':¢¥v;¢j>3;1"by
WHEAEAS, recent Montana court cases have been able to call 1ntoxquestian the
status of streams and the ownership of strcambedarthroughant Montanué*an&

WHEREAS, although the increasingly popular use of certain waters of Mantana for
recreational floating and other recreational purposeu=is a f;iagi;eli new: pheno-
menon not generally contemplated in Montana water 1&Wq neverthelesa several legis-
lative bills introduced into the 48% Legislature havc'tended to equatc the histor-
ical essense of 'mavigable' with recreatlonal}y "floatable”, withOut dlstlngulshlng

between the twoj and

WEEREALS, the uncontrolled growth of all manner of recreatlonal use'of‘Montana
warers will result in conflicts amongst recreationista as well as: between recre-
ationists and landowners; and ‘
7iazAS, future water appropriations that might be detrlmental to establlshed
nstream recreation may be subJect to legal challenge; and’
Nlmxiad, the navigability and floatability issue is potentlally a very divisive
1ssue for tne people of our Statey and 7
#7500 A5, the Legislature desires to avoid this divisiveness as well as to provide
for = Legisiature-approved method to make the designations of recreationally

accesnible streams responsible, fair, and well-defined;




O, O, 3B IT KaSCLVED BY THE SENATE AND THE HOUSE OF REPRESENTATIVES OF
v SUaTE GF BONTAaNAG

(1) That an appronriale interim commission bé appointed to examine the legal,
egui?J, and administrative issues relating to the navigability/floatability issue.

() That thne Majority and 4iﬁority Leaders of the Senate and of the House cf
e preentatives ench aproint one legislator, one agricultural landowner (whose
primazry living comes from agriculture), and one recreationist (whose primary living
dues nul cowe from agriculture), for a total of 12 equally bi-partisan persons to
cerve on -the commission.

{(3) That the Directors of the Departments of Fish, Wildlife and Parks, State
lands, and Ciatural Resources and Conservaticn serve in an advisory and technical
capacity to tine commissicon as needed Qithin their staffing and budgeting limitatiocns.

(4)  That toe interim study herein authorized include but not be limited to
wnoeXarination ofs

(&) Llhe definition of "navigable" in relation to the'definition of "floatable™
(w5 well as of 'men-navigable' and "non-floatable"), and under what authority and
sonditicons should the differences be determinedy

() the ownership of the beds of navigable streams and the lecation of the
ooundaries thsreofy ,

(2) the ownership of the beds of floatable streams: and the location of the
soundaries thereofy '

(¢) the relationship of, role of, and necessity for due process and just
conpensation for recreational uses of streama on private landsg

(¢) a landowner's rights and liabilities regarding streambeds on his land;

(f) a recreationist's rights and liabilities regarding or resulting from
rzcre - tirnal uses of navigable and floatable waters of Montana

(z) the extent to which administrative control should be: exercised over
recreat.onal uses of Montana waters and the proper roles of governmental entities
such as, but not limited to the Department of Fish, Wildlife and Parks, regarding
recr 2tirnal uses of Montana waterss

(h) the effect and necessity for control of recreatiomal uses omr future
tivernionary demands for water from a navigable or floatable stream; amd

(i) secticns of Montana law: concerned with qavigationeand‘recreationaI uses
of wzter including, but not limited to: 70-1-202, 70-16-201, 70-16-301, 70-19-405,
77.1-112, 85-1-112, 87-2-305, and 87-1-Part 3, MCA, the Articles of Statehood, tne

Montana Constitution, and the federal navigability definitioné.“

i



(5) That the interim commission prepare and submit to the 49w Legislature a
comprehensive report of its findings together with its recommendationa faor legis-
lation necessary to implement these findinge including decisively defiﬁing "nav-
irable' and '"floataBle' and how the designation of each is to be made and admin-

j=tercd in a fair, reasonable, and readily definable manner.
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future Hontanu water development rights should be superior to downstream navigation
needs because of this amendment, while arguing (through the Fish, Wildlife, and
Parks) the opposite inside the state. It would seem to me that any Montana recre-
ational navigation legislation should contain this same forward looRing amendment,
to protect the future of our agricultural base.

The second thing that should emerge is that navigation has traditionally been
theought of in terms ~¢ rivers. The Army Corps of Enesineers today considers three
rivers in Montana as Phase 1 and navigablYe: the Kootenai, the Missouri, and the
Yellowstone. As most farmers and ranchers will know, generally a permit from the
Corps (and several other agencies) is necessary before work can begin for any struc-
ture on or work in, under, or owver these rivers; most will also know that the Corps
ar its agentns frequently fly over these rivers looking for violations. And now,
many vpeomnle are seeking to have all floatable streams in Montana declared navi-
=+hle. While the upshot may not be the actual involvement of the Army Corps, one
ciun well imagine the increased bureauocratic encroachment on any activities on or
nenr any stream declared navigable by state law.

The trird thing that emerges is that traditionally, when we spoke of '"naviga-
tion', we were talking about commerce. We were talking about moving the products
of t*2 lund. We were talking about physically maintaining adequate channels, and
aheut to yay traffie, down and up. My dictionapy defines '"navigable™ as "wide or
42en enourh, or free enough from obstructions, to be travelled on by ships: as, a
navigable river.'" It doesn't say rubber rafts, it says shipsi .

4t oresent, the word '"navigable' appears in Montana law in several places,
trot is, to desipgnate a stream navigable has many specific legal connotations,
hecides any judicial interpretations. For example: 1. A fisherman may angle

ith “hie Mizh water marks; 2. The state owns the land under it and all islands

3

12
i+ it; 3, The state owns all lands which "at any time in the past comprised such
s1nnd or any part thereof'; 4. State lands bordering on navigable streams cannct
11; 5. Navigable streams are to be considered as publiec ways (or roads);

. "All persons shall have the same rights therein: and thereto"; 7. All streams

st cnn oin fact be navigated are navigable (the law doesn't now specify: mavigated

-
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S t); 8. The Fish and Game ''commission mry adopt and enforce rules governing
rarroational uses of all ... streams which are legally accessible to the public'.
Ixe-rt for the last,(which is even broader in scope), all these and probably several
2vher offocts concern navigable streamass. Is it really correct, or desirable, or
«vyen sensible to equate floatable with navigable? Is it proper to class recrea-

i mal fleating with navigation? Isn't thatt a little like apples and orapges?
tiell, like it or not, the fact is that the traditional meaning of "navigable"

“rzmitically changing and with it on the horizon is evolving a dramatic change
in 'v~ way we view private property and a landowner's rights thereon.. According
tn +“a Coalition for 3tream Access and the Montana Fish, Wildlife, and Parks and
the two recent Montana lower court decisions regarding recreational navigation (as
well as other cases in other states), it is proper to class recreational floating
with navization, and further it's proper that the public shall have umlimited access
nn floatable streams for all manner of recreatiom. Though one might think that a
stream would have to be easily navigable or at least have a histery of navigation,
neither is necessarily the case, In Judge Bennett's decisiom on the Dearbern River,
he stated, '"The requirement for establishing navigability (under present state law)
is not, however, a showing that the navigation is easy but simply that it is poss-
1nied e fecls the rule should be: YA Montana stream is navigable and accessible
for recreaticnal purposes over so much of its entire course as is ravigable by
~creitional craft at any given time." And '"Once recreatiomal navigation is esta-
tivshet, nuvigation is not limited to water craft. The angler may wade between the
it weter lines and the hiker may walk." And, one would assume, the hunter may
sunt, the camper may camp, the motoreyclist may cycle, the four wheel drive

»1» [
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enlhusiast muy drive, t(ne snowiobiler may snowmobile, the prospector may prospect,
tue trapper ray trap, the squatter may squat, the cross-country skiier may ski, in
short, any member of the public may conduct any otherwise legal recreaticnal pur-
cose. or centures thereon.  And certainly by expanding the traditional commerce
defan“;»;s of nuvigabiiity to include recreation, he does not now propose to limit nav-
irati-r %o recreational uses--- I believe the popular phrase nowadays is "multivle
i . Aay otherwise lepal activity would appear to have equal standing, things
5.7 4, OHPOrCJdl movement of wroducts, prospector dredging, commercial trapping,
“ooviral guidine and oatfitting, etes And the real kicker is Bennett's refsarence
L . tesse “ros i old U.Se Supreme Court case from 1870 involving an interstate
wio .3 Mand ey (rivers) are navigable in fact when they are used or are sus-
_oobtenle of being used in their ordinary condition as highways for commerce, over
wnick trade and travel are or may be conducted in the customary modes of trade and
travel." (omphasis oddeds.)  In other words, the Bennett decision implies that if a
stream is so much as cupable of being recreationally floated, whether it.is actually
tlosted or not, it is then accessible to the public. Judge Shanstron, in his deci-
sior. on the Bexvernead River, essentially agrees and goes even further to conclude
st "The following water depths are the minimum required for recreational floating:
... Canoe-kayak- 0.5 (feef) Driftboat, rowboat, raft- 1.0 (feat) .... if the most
Zualidw parts ... known as riffles ... are at least of these depths, then the river
is suitnuie for recreational floatinge.'" And '"The evidence established ;4o that a
I75u ... o aprroximately 175 cfs would result in at least a one foot depth of water
i L. 2 the riffles of the Beuverhead River.'" (Presumably the 0.5 foot depth
‘. . récuirz only apyroximztely half the 175 cfs, and even less .on a channel nar-
ro. r wnorn toct of tihe Benverhead.) Further, he held that "A stream is not ...
necnn gt ule simplly becnuse an occasional shallows, rapids, or falls interupts
.av;‘w:;fn.” And "Even if, however, the river were dry for a portion of the year
cr 30 low as to make floating difficult, such fact would not render the river non-
aavizgutle.'" And again, Judge Bennett, !'Navigation ... would include travel for
huntin: znd fishing and all those things we generally include under the general
aendins o recreation.!
altacugn Judpge Bennett denied a motion by the Department of Fish, Wildlife,
ind barks for a declaration that the Montana Constitution should be interpreted
as mading all waters (navigable or not) open to public use, and' although neither
Shanstrom nor Bennett specifically say it, after having taken so many big steps
from ¢re traditional commerce definitions of navigation, it would seem only a small
furtter =tep to sum it up and say, '"Therefore all navigable streams in Montana that
are ncw capable of being navigated as above described, are accessible to all mem-
tere of the public for all lawful purposes, recreational and otherwise, at any time
durin: the year and along any stretch of thei~ reach.'" And whether these particular
Judzes would take this small step or not, once accessibility 235111 these streams or
portigns thereof is established, it is only a natural progression to proceed to at-
~ ~empt o establish the least possible unlimited access to all these streams. We've
_een many pushes in the past for easements or access to  all other forms of public

vl

1inds--~ ~hese efforts may well pale alongside a generaI push for unlimited access
oroe -riu te lunds to navigable streams. (And I hesftate to pursue the logical
“rermeosian further but if it ever happens that general access across private lands

Yo weuigible streams is established, that access too will probably not be limited
to z2ccess for purposes of navigation or even for purposes of getting to the stream.
o po.ort in time a judge might say, 'All lands in Montana are accessible to
members of the publie for all recreational and other purposes." I hope that
*ivs never srrives as it will mean that private ownership of land is no longer a
rereith iy, and I ocertainly hope that no members of the Coalition for Stream Access
or .. Pish, Wildlife, and Parks has that goal even in the far back of their mind.)
A%t uan> rate, there are now two bills directly involving navigability that have
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r nnaloone houne of our lepislature nnd have been transmitted to the other house
“or eonsidarntion. By far the rost sirnificant is HB 888 which will be hecrd by
‘1o Senate Agriculture Committre in Room 415 of the Capitol at 1:00 P.M. on March T

In fadrpezs Iomoel Lo omay thor this bill is an attempt to compromise, during thre

d.7 vine rich hafore t*an\mitfﬁl, at least five navigability bills. However, the
Yowonnme ans omendments in #hie Bill are such that virtually all the pronouncements
w firye s b0 heve noeenr! eocen nffectingy stretehes of the Beaverhead and Dearhorn
civees 1) becee state Jaw [or all recrecationally navigable streams in Montina,
"7 sl e date the Governer sizns this bill. Furthermore, the state will, wittr-~
vt esmremsnt T an or consideration, without notice, without so much as confronting

o : landowner in court with condemnation proceedings, without leaving you any
r-nnineful ability for protest, be in a position to acquire title to all lands
urderlyins recreationally navigable streams including all islands at least up to
tw~ low water mark and probably up to the high water mark (wherever that eontinually
changing line is)s Title transfer will be automatic in many cases and at least poss-
itle if not automatic, in all cases. And you'll still pay the taxes due from these
lunds beceuse either the state will decline to go to the expense of meandering all
streams (that is, surveying the property lines on both sides) and therefore these
lands will still appear on your tax bill, or else, if the state should so delineate
its toraers (throurh the use of your tax dollars, I might add, at the going rate of
a, roximstely $1,000-2,000 per meandered mile times two for both sides of the stream),
and "'relieve'" you of the taxes thereon, those taxes need to come from somewhere and
the tax rates on your lands bordering the stream will merely increase to the point
n“LQWSWFJ to compensate for the lost revenue. (At least in the latter case, you would
~ve 5 specifically defined boundary for tax purposes, for insurance purposes, for
~<r. owurneses, in o word, for purposes of clear title to lande) Even further, i
so. .anostund it, HB 883 says that any landowner receiving compensation for any
reccre ticnal purpose on amy of his land bordering a navigable stream (how far away
‘ror a atream rust one be before he's no longer on land '"bordering' it?) is liable
Yor cry injury to person or property that orcurs while such person is using the
. ie  <aeTe are several -other problems with the language in this part of the bill
n.t she least of which is the amendment that adds that a landowner has no protecticn
rnw 1-1b1¢1ty if he ''creates anm obstruction to the navigation of the stream for
warr.ssment of persons navigating the stream.'" This could well have the effect
2l sutjecting a landowner to litigation concerning whether the diversiomary structure
T-r iis headgate needs to be quite as big as it is or extend quite as far into the
zn.nn-2 as it does or whether there is an underlying element or intent of harrass-
cembts wvst is, irripators will be placed in the position of being subject to having
.5 wer. tell them how to build their headgates and diversionary structures so as tc

svelve e least impact on recreational floating (this would probably occur through
+ Lare 1y gressive involvement by the Fish, Wildlife, and Parks in the 310 permit
;roc os, uwihicr most farmers and ranchers should be familiar with).

I do not meun to imply that all these are the intent of HB 888. I firmly te-
i e et most of those people directly involved with this bill did not intend
trose resultses Nor do I believe, as Judge Bennett would have it, that t "when the
aarly lesislature used the word 'navigation' they meant something other than com-
~.roial transport ... this would include travel for hunting and fishing and all
tnose taings we now include under the general heading of recreationm.” I have an
idea tnat the members of that '"early legislature' in 1933, during the depression
©.aC i, aaG more pressing matters on their minds than recreational floating. The

:w‘HL.L_. ir. the final analysis, intentions don't seem to matter. What matters
SR tiat language can be interpreted, and I believe that if HB 888 is iasc:d
~ . c.orrontly anended, it cun and will be interpreted as I've suggested, Thc only

.1 can tiilak of that would make this bill as amended a lot worse for landowrers
a . s .ot betier for recreaticnists, is if it werc amended to guarantee recreationists
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uniimited public access over private land to get to the so-called '"navigable strcams!'.
As tne bill stands even now, it is close to a worst possible aslution from an agri-
~.ltural landowner's point of view, and it is undoubtedly close to a best possible
solution from a recreationist's point of view. The point is, an. gquitable solution
lies somewhere between the extremes and not at either extreme.
By far, the most harmful part of this bill does not even appear in the bill
itself. It is the fact that this bill is being supported by several members of
~oosely knit "ag coalition', namely, the Montana Stockgrowers Association,
*~ Yon',ra Farm Bureau Federation, and WIFE. Are they so naive as to believe th-t
tais hlll will solve the problem or improve 1andowner—sportsunn relatlons:_gf that
**.« Toalition for Stream Access, the Montana Fish, Wildlife, and Parks, and sports-
~en znd recreationists are going to limit their access to those few large streams
that have been commercially floated over the past few years? Ome of the leaders of
ive Tonlition for Stream Access testified in ecourt, under oath, in the Dearborn
~nze that one of the reasons for forming the Coalition in the first place was to
nddress the "problem in gaining and maintaining access on some of Montana's rivers
A%t streams ee. (1nclud1ng) smaller streams rather than what are cemmonly known as
rivars ... (including) some blue ribhom spring creeks.' HB 888 states "all waters
... crmeble of being navigated by a craft ... are 'navigable in fact' .... ‘craft'
m~ ns g ranoe, kayak, inflatable boat, (ete.)s" Once this Imw is passed the most
?‘ will take to prove a stream '"navigable" under the law, wiIl be a profésszonal
+ker, accompanied by a photographer. The most it will take fer title of that
ﬁre;fbed to pass to the state will be one cuurtcase against ome rancher who's
:eﬁkir; for whatever reason to block access for any form of reereation. I might
=74 nt this point thet even the Department of Fish, Wildlife, aad Parks as recently
SRS 0 77, purchased lands adjacent to the Yands of the defendant in the Beaverhead :
. r cage, including the streambed. In 1979, the Department purchased riverbottom
t-ri downstream from the defentent's property én the same river for in excess of
37,700 ver acre. And as recently as 1981, the Department was involved in negotia-
“lens with the defendant himself for the purchase of his streambed under the River.
IT ¢+~ believed then that the land underlying navigable streams belonged to the
~*t=te, as they now contend, why did they offér to purchase it? It would appear that
trey huve realized that that route is too limited and expemsiwe (especially in this
time »f lagislative fiscal conservatism), and that they can better and cheaper
achieve u meneral access throuzh court actiom, and now, through legislationm.
The: second bill affecting the recreational navigatiom issue is S§B 347, which
#i71 be heard by the House Judiciary Committee in Room 22ik ef: the Capitel on March 8w
at & A,M. This bill is simple and straightforward. It states that a recreational
nxjcmnnt by adverse possession cannot be obtained. As the law now stands; adverse
i=e of land for five years by a few recreationists can be ‘cause for aequiring a
Cfu“f ordered public easement on or across your land for whatever otherwise legal
purposes the adverse use entails. This bill seeks to protect noet only the water-
cources across your land but the rest of your land as well. I can see no reason
why a landowner should not actively support this bill. There®s no.need for recrea-
tionists not to negotiate with landowners - for access either through seeking per-
mission or through a leased or permanent easement through contraet, aa any other
person or legal entity would expect to do. Recreational interests would do well
to support this bill also--- they would have little to lese by smpporting it, and
it would be an excellent shaw of good faith.in their continued efforts to improve
soortsmen-landowner relations. .
In conclusion, especially because of the potentially explosiwve emotional nature
57 *his issue, from both sides, and because of the many inherent eomplexities, it
15 not to be disposed of lightly or merely cosmetically. It needa in-depth, care-
f1l, conscientious study and a negotiated legislative settlement through a co-ord-
in-ted effort by open-minded landowners and open-minded recreationists, if there
ar ary (of either) left, Maybe a general legislation covering all stréams of a
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siven certain size or quality during all seasons and on all stretches could be
e;juitable and practical. Or maybe different seasons and different streams and
segnents thereof need to he addressed and listed individually to better solve
tiie issue in a workable, practical, and equitable manner. This needs to be
diccussed by both sides. Perhaps the legislature might direct for example the
nejority and minority leaders of either. or both houses of the legislature to

4, 0.1t an interim study commission, with each leader appointing, say, two agri-
cultural landowners, two recreationists, and a lawyer, with the purpose of pre-
senting the 1985 legislature with a workable compromised propesals

In summary, the navigability issue is perhaps.the biggest cenfremtation to

ontaua landowners in modern times because the effects are far-reashing, unfam-
.r, non-traditional, and numerous. Of all the many issues involved, there are
fu;r ~at stand out:

;he number one issue in the controversy really has nething to do with navi-
ration or recreation--- it is a question ef land ownership: ﬂpcxouu'rthat land?

‘The number two issue has more to do with water than with-recreation: Will
future water development potential in Montana for agriculture and industry be
protected? .

Number three invoIves a definitions vaen the many effects, is it sensible
to equate recreational floating with navigation, or should we be using another
+ord backed up by another distinctive body of law?: :

And the number four issue involves reereational access:  Of the total stream
r1lece in Montana under what conditions should what stretches;be available to the
cublic fer recréaticn and other uses?

IL remains that we agrlculturallsts'and recreationista: live in. this state to-
~.ts rJ Many facets of the issues herein discussed are paramount in the reasons
ti.:t vich of us chooses to remain in Montana. We do have a demoeratic form of
sovernment. We do therefore have the opportunity to work out our differences, and
te discover our likenesses.

~--~Lorents Grosfield



f)(%:b.‘w“ -Zd
Srhb T

The question remains, I suppose, how is a reasonable agricultural landowner
te ~ut all this topethor in his mind in such a way that he can determine a mean-
1oty nrudert, snd fair nositi o on the issue? It is not easy beehuse so many
wocha alaments are so potenf*w‘ly emotinnal, My personal feelings are, and this
Imeent' meun th v I'm dene thinking or learning about it, or that my mind is closed
orovhe subject:

1. Except in the obvious cases meandered by the federal government, where a
~ndowner has not vaid taxes on a streambed, the streambed or watercourse is and
v ld rishtfully be the property of the adjacent landowner--- this is how it
a3 tern and assumed to have been historically, both in title and in fact. This is
ti s oly vractical way to view the situation and avoid such insurmountable problens
v3 surveyine o continually changing high water property boundary on each side of
27 atre-ms for tax purposes, for insurance purposes, for mineral purooses, in a

~i. for o ~urroseg of cleur title to land. -

oo T amter itself belongs to the state and the state thereby has some rights

*r3Y and wlan for the development and use of that water. These rights belong
~tite ond should never be given up to the federal government. These states!
Y ."e rishts to control various activities on many watercources such as
fivmime, te huilding of water development structures, the operatiom of return
v

b

IPaw oweter treatment plants, and diversionary and non-diversionary uses of water,
inellirs for irrigation and recreation.

7.  The public right to use meandered public waters and lands for any legal
~urrecas within the meander lines is not at issue.

%,  Fature agricultural and industrial water development in semi-arid Montana

needn “XPTess legislatively guaranteed protection from present or future pre-emption

raviration or recreatioh. It is a simple matter of economic priority.

“. Thsre. are many streams or segmentS'thereof unmeandered, that need leg
l#*ive recomition of vested public recreational rights 1nclud1ng recreational
awri<on (which I orefer to call recreational floating). Equally needed in
tmose sases is landowner protection from liability, harrassment, or exmense rel-
“tive *n or arising out of these recreational rights. - There is not going to be
“r, unswer that is satisfactory to all the participants involved in the issue.

“. Especially because of the potentially explosive emotional nature of this
y from hoth sides, and because of the many inherent complexdities, it is not
‘ot “Yisnosed of lightly or merely cosmetically. It needs in-depth, careful,
«micia tious study and a negotiated legislative settlement through a co-ordinated

afort vy open-minded landowners and open-minded recreationists, if there are any
(~ . +ner!) left.

UL

-

. Tins1ly, it's helpful to remember that a large part of the reason that

ue citizens of Montana remain in Montana has to do with a quality of life that we
t.ri here. There are ample opportunities for outdoor recreatiom, fer '"productive
nri njoyabtle harmony between man and his environment", for selitude, for commun-
izxtion with nature on your terms, and for sharing 'the good 1life" with those you
care for. In this context, as a recreationist, there is ample occasion for refuge
from the demands of society as well as restful and meaningful alternatives for
~njoying life to the fullest. From the recreationist's point of view, Montana
ofiers a quality of life that is increasingly threatened and encroached upon by

% zrcwing population seeking more recreational opportunities, by a bureauocracy
un i conservative traditionalism that frustrate recreational accessibility, and

ny Tortiruing development of natural resources. Oddly, the conservative tradition-
..o v instrumental in keeping Montana unique from the fast-paced, impersonal
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“rihanizod stotes, and further, the development of our natural resources is due
iarzely to the unatural inclination of modern man to progress, to improve his state
of being, to develop the physical means that will make life easier and more pleas-
ant for ourselves and our heirs, thus allowing, among other things, more time fcr
lelsure ana ror recreation, thst is, to enjoy the quality of life that keeps the
~eo .nic-ist in Montana in the first place. It's a sort of 'Catch 22".

i{n Lhis sume context of opportunity, as an agricultural landowner, there is
ar.le occasion to witness the fruit of your labor and the response of the land
tG oour decisiouns, From the agrlculturalists point of view, it is a quality of
11fe that is increasingly threatened and encroached upon by a grewing population
st ore recreational opyortunities, by more demands for social services that
srevitaoly results in increaced disproporticnate taxes, and by an ever increasing
Y orooaweracye. Oddly, the success of this bureauwocratic encroachment results
1 w.y from the major ingredient in the quality of the agriculturalist's life---
“ooci.lmuadatyy your decisions are your decisions. And to subjugate your indiv-

iwility to a bureauocracy is distasteful; to subjugate it even to a stable united

«-r ~ulturzl front in the form of, for example, a lobbying effort or resistance
14 .- bureauocracy, though often desirable is nevertheless too seldom successful,
e any except patently radical issues, for the same reason--- to subjugate your
irdivisuality to the will of a group is to lose a part of that "rugged indivi-
aualist’ gquality of life that keeps you in Montana in the first place. It's a
=crt of "Cuateh 22'".

1% remains that we live in this state together. We have a democraftic form
©. govirnmeat. We do therefore have the opportunity to work out our differences,
R liqnover our likencsses.

-~ rinally, the navigability issue is perhaps the biggest confrontation to
bt na lanqowners in rodern times because the effects are far-reaching, unfam-
o Yar, nos=traditicnzl, and numerous. Of all the many issues involved, there are
rour et 2tund out:

e number one issue in the controversy really has nothing to do with navi-

Lion or recreation--- it is a question of land ownership: Who owns that land?

Tne number two issue has more to do with water than with recreation: Will
Juture water development potentlal in Montana for agrlculture and industry be
nronccted?

susuer three involves a definition: Given the many effects, is it sensible
tr % uate recreational floating with navigation, or should we be u51ng another
scrd backed up by another distinctive body of law?

And the number four issue involves recreational access: Of the total stream
miieage in Montana, under what conditions should what stretchess be available to
“¥= public for recreation and other uses.
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FACT SHEET

For legislation Concerning the Assessment of the

Potential for a Joint Water Development Project

Between Montana and Wyoming on the Clarks Fork of
the Yellowstone River

NEED

The Clarks Fork River 1s located in the South Central part of Montana. It
is an interstate tributary of the Yellowstone River and its headwaters
originate within the Shoshone National Forest in the State of Wyoming. The
drainage area of the Clarks Fork River forms one of the main agricultural

valleys in Carbon County, Montana.

The most important source of income to residents living in the Clarks Fork
basin is agriculture. Livestock production has historically dominated

agricultural activity, however as irrigation projects developed, diversified
farming has gained importance.

Apportiomment of water on the Clarks Fork River comes under the jurisdiction
of the Yellowstone River Compact. This compact was signed by the states of

Montana, Wyoming and North Dakota in 1950, and intended to allocate surplus

water on a percentage basis. Of the unused and unappropriated water in the

Clarks Fork River after 1950, Montana is entitled to 40% and Wyoming is

entitled to 60%.

There is a need for legislation authorizing funding for data collection,
computer modeling and discussion for a joint water development project that

can satisfy the needs of both states. The following facts reflect this



situation.
Both present and future agricultural, municipal and mineral development in
the Clarks Fork basin depend on a firm supply of water. DMainstem storage

would help alleviate water shortages and economic losses such

as those that have been experienced in the 1930's, 1940's and 1960's.

The Clarks Fork of the Yellowstone is highly dewveloped for irrigation of
such cash crops as beets, beans, wheat, oats, barley and alfalifa hay. -6£2

Jarm livestock amounts to over 100,000 head which is evenly split between
)
cattle and sheep production.

There is concern in Montana about three reservoirs that are presently being
proposed in the state of Wyoming in the Clarks Fork basin. The construction
and operation of these reservoirs will undoubtably affect water users in

Montana. The following is a summry of the data relating to these projects:

1. Badger Basin -
Applicant: Allen Fordyce (large rancher)
Location: Sec 7 TSTN R101W
Date: November 28, 1975
Use: Reservoir- irrigation and industrial
Amount: 69,267 AF per year

2. Clark Reservoir
Applicant: Allen Fordyce
Location: Sec 13 TSTN R102W
Date: November 28, 1975
Use: Reservoir- irrigation and industrial
Amount: 30,400 AF per year

3. Clarks Fork Reservoir
Applicant: Shoshone-Heart Mountain Irrigation District
Location: Sec 16 TS56N R103W
Date: Mgy 14, 1980
Use: Hydroelectric Power Generation
Amount: U444,330.9 AF per year

Wyoming development could adversely affect Montana's existing uses as well

as Montana's future uses of its legal share of water under the terms agreed



upon in the Yellowstone River Compact. Each states share of water, however,
has never been quantified and a method of compact administration has never

been established.

Lastly, there are no cost-effective reservoir sites in Montana on the Clarks

Fork River.

PURPOSE OF THE PROPOSAL

The threat of overdevelopment by Wyoming and fhe subsequent impact upon
water users in Montana make it imperative that the state of Montana determine
its rights under the terms of the Yellowstone Compact as well as assess the
feasibility of a joint storage project with Wyoming. This strategy of
cooperation will help to mutually satisfy the present and future needs of
both states and avoid costly litigation later. The purpose of this proposal
is two-fold. Leglslation should be drafted which will authorize funding to

complete the following ‘tasks:

1. Departmeht of Natural Resources and Conservation

Collect all relevant data, build hydrologic computer simulation models
and conduct any necessary water availability studies to determine Montana's
and Wyoming's allocable share of water under the terms of the Yellowstone

Campact.

2. State leglislature

Create a speclal legislative commlssion comprised of legislators within
the areé. who in close cooperation wﬁ.‘ch the DNR&C conduct discussions
with legislators, the State Engineer, and the Water Development Com—
mission from Wyoming regarding the feasibility of one or more Joint
reservoir projects in Wyoming that would mutually satisfy the present

and future needs of both states..



Results of these discussions and scientific investigations could be
formulated in a "Memo of Understanding” or "Agreement" which will bring the

project to the point where a joint appraisal level study can begin.

BUDGET

I WATER AVAILABILITY ANALYSIS

Operating Expenditures

Personnel Services $ 0
Contracted Services $ 10,000
Computer Time $ 2,000
Supplies and Materials § 100
Communications $ 200
Travel $ 800
Contingencies $ 500

$ 13,600

II Determination of Feasibility of a Joint Project

Operating expenditures for Legislators
and DNR&C personnel

Travel $ 2,000
Legal Assistance $ 5,000
Communication $ 100

$ 7,100

GRAND TOTAL $ 20,700



—- AMEMDMENTS HB893

(Introduced Bill White copy)

Title, lines 6 through 7
Following: "TO"

&x

Strike: "AUTYHORIZE A STUDY OF WATER MARXETING,"

Page 15, lines 6 through 8
Following: "until"
Strike: ":
(a) July 1, 1927; or
(b) "

Page 17, line 190
Following: "[section 61"
Strike: ", until July 1, 1987"

Page 19 line £ through line 10, page 20
Strike: Section 1l in its entirety
Renumber: all subsequent sections

Page 21 lines 19 through 22
Strike: subsection (1) in its entirety
Renumper: subsequent subsection

Page 25, line 12
Strike: "water,"

Page 25, lines 14 and 15

trike: "or water 2s a transoort medium"
Insert: "coal slurry"

b bit 3



Exhh:it

AMEFDIENTS TO B2 £93
Introduced Rill (White Copy)

Page £, line 10 through line 12, page 9
ctrilke: fection 2 in its entiretvy
penumber: all subsecuent sections

Page 15, lines 6 through 2
Following: "until"
Strike: ":
(a) July 1, 1987; or
(b) "

Page 17, lines 6 through 10

Following: "(2)" on line €

Strike: the remainder of the material in its entirety

Insert: "The use of water for slurry transport of coal is
not a beneficial use of water exceprt upon
affirmation by the legislature of the findings and
determlnatlons of the department made under =
85-2- 311 B o e e e S S T

Page 17, line 12 through line 25, page 18
Strike: section 10 in its entirety through subsection (2)
Insert: "Section 9. section #5-2-311, MCA, is amended to

read:

"A5-2-311. Crlterla for 1ssuance of permit. ©Che

Except as nrovid su jons (2) and (4), the
department shall 1ssue a Dermlt if the apnlicant
Drov bv t ial vid

- o =G, !

<33 L_L there are unappropriated waters irn the
source of supply:

42¥ (i) at times when the water can be put to the
use rroposecé by the anrnlicant;

4b¥ (ii)in the amount the applicant seeks to
appropriate; and

4e¥ (iii) throuahout the period during which the
applicant seeks to ampropriate, the amount recuestec
is available;

423 (b) the rights of the prior aporopriator will
not be adverselv affected;

43¥ (c) the provosed means of diversion,
construction, and operation of the appropriation works
are adequate;

€4>(3) the pronosed use of water is a beneficial
use;

€53 (e) the prorosed use will not interfere
unreasonabhly with other nlanned uses or develonments
for vkich & perrit has heen issued or for which water
has been reserved;



46> en eppiieant for en appropriaetien of 107066
ecre feek & vear or more and 15 cubiec feek per second
or more proves by ecilear and eonvineing evidenece thet
the riaghtas ef a prier amprepriater will net be
edveraely affeckedrs

£7) enecermt a3 previded in subseetien 4637 the
ennticent nroves by supstential eredibie evidenee the
eriberta tisked in aubsecktions <3} khreugh <53<

2 a) T D T v t i t
2 ooronriati 0 -
ar o o) i
S:
n irm ding
that:
t 1) 2 :
R) t i DLOV
convingi id that t] i aht ; o
eponrooriator will not be adverselw affected: and
c) t D d 2 priation is ipn the nublic
interest: and
T ina i u sect all
consider:

s
we as vrojected demands suc s _reservations of
vater for £

pot be_used pnursuant to the vermit until the
leaislature affirms the fipdinas of the denartrent

Pace 19, lires S thrcuch €

Followina: "in" on line S

Strike: "subsection (1), including subsecticn (£)"
Insert: "subsections (1) and (2)" '

.,



6.

Page 19
Following: line 7
Insert: (4)

“(4) Ap zvpropriation. diversion., impoundment,

restraint, or attemnted apvoropriatio o
im ment, o traj arv t provisio
thi i s voi 100 c agent,
\ 0 \U v N

Page 25, line 12
Strike: "water"

Page 25, lines 14 and 15
Strike: "or water as a transport medium"
Insert: "coal slurry"

Page 26
Following: line 10
Insert: "Section 14

NEM_SECTIOM. Section 14, Section 75-20-218, ICa,
is amended to read:

"75-20-218. Hearing date - location - department
to act as staff - hearings to be held jointly. (1)
Tlpon receipt of the departrent's report submitted
under 75-20-216, the bcard shall set a date for 2
hearing to beain not more than 120 davs after the
receipt. Bxeent £or these hearines inveivine
epptications submitbed for facitibies as defined in
<) and <€) of F5-20-104416}) certificabion
Certification hearings shall be conducted by the board
in the county seat c¢of Lewis and Clark County or the
county in which the facility or the greater portion
thereof is to be located.

(2) Except as provided in 75-20-221(2), the
department shall act as the staff for the board
throughout the decisionmaking process anéd the board
mav recuest the department to vresernt testirony or
cross-evxamine witnesses as the board consicers
necessarv and appropriate.

(3) At the recuest of the arplicant, the derartnent
of health and the becarcd of health shall hold anv

recuired pernit hearinas reguired uncder laws
administered by those agencies in conjunction with the
boaré¢ certification hesring. In such a conjunctive

-3-



hearina the time periods established for reviewing an
application and for issuing a decision on
certification of a proposed facility under this
chanter supersede the time periods specified in other
laws administerec by the éepartment of health ané the
board 0of hea2lth.”

10. MEW_GRCTINM, fection 15. Perealer. fection 25-1-121, I'CA, is
repealed.

11. Renumber: subsecuent sections

'..4—.



STANDlNG CDMMITTEE REPORT

. IBSOURCES
We, your committee on............coceeeeues “ m ..............................................................................................................
' o HEOUSE JOINT RESOLUTION
having had UNAEr CONSIAEIATION ....ccccceeeiirieiriiiinniiiicretiecsreaeeisentarecssssessesnasersssssssssasesssssesasserssssssssssnenseassons Bill NO....ccceererenaen
£4xek reading copy (_"HEER |
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OF THE SYATE OF NONTANA REQUESYING AN INYRRIN STODY 7O IDENTIPY

AND PROVIDE FOR PRESERVATION OF THE KIGE?S OF LANDOWNERS ADJACKNT
"> 70 PUBLTC LAND AXD WATRRWATS AND 70 IDKSTIFY AND PROVIDE FOR

—'mumf%mmmmmmcmmmm:
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Respectfuliy report as follows: That | BOUSE Joxwr RESOLUTION : 36
/~  be amended as follows:
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axtent possible to”
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A BILL YOR AN ACY KNYITLED! AN ACT 7O PEOVIDE YOR ANALYSIS OF
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