MINUTES OF THE JUDICIARY COMMITTEE
March 22, 1983

The meeting of the House Judiciary Committee was called to or-
der by Chairman Dave Brown at 9:07 a.m. in room 224A of the
capitol building, Helena, Montana. All members were present

as was Brenda Desmond, Staff Attorney for the Legislative Coun-
cil.

EXECUTIVE SESSION

SENATE BILL 237

REPRESENTATIVE JENSEN moved that this bill BE CONCURRED IN.
The motion was seconded by REPRESENTATIVE BERGENE.

CHAIRMAN BROWN passed out copies of proposed amendments that
were discussed with Senator Halligan. He said that Senator
Eck was here relating to her bill, SB 391, in case there
were any questions that the committee wished to ask.

REPRESENTATIVE CURTISS indicated that she had some real problems
with one of the remarks that was made yvesterday wherein she

said that they are now making a profit off that program for
Cascade County, and she did not understand how they could be
making a profit if the restitution is to be made to the vic-
tims of the crime, how they could have anvthing left over for
the county.

REPRESENTATIVE JENSEN replied that he asked them and they said
that they were making a little on short term interest; when
they receive funds before the distribution of those funds, they
accrue some money in those funds for a few days and they are
interest-bearing funds and that is the only excess revenue

that they have. He said that he did not get any figures from
her, but apparently it is not all that much money. He felt
that if they were going to have some money sitting in a bank
account, they should draw some interest.

REPRESENTATIVE BERGENE stated that this reduces the cost that
the county has.

REPRESENTATIVE CURTISS wondered if this bill mandates that
one of these restitution officers be set up in all of these
counties. She noted that they were apparently able to do that

in some of the counties now, but she wanted Ms. Desmond to re-
sond to this.
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MS. DESMOND replied that her interpretation of the bill is
that it does not affect the county's authority to set up

a county restitution program especially with the amendments
that Senator Halligan proposed, which say the supervision of
the restitution may be done by any other designated per-
son. She thought this would mean that the county could have
someone else do it, such as a clerk in a J.P. court.

REPRESENTATIVE FARRIS indicated that she did not understand

the amendments on pages 3 and 4; there are other kinds of
restitution than cash; the Voluntary Action Program in Great
Falls has a whole program wherein people, who do not have mon-
ey and don't want to go to jail, can do public service; and she
did not know if this bill addresses that kind of thing or not.
She wondered why close the door to other kinds of restitution,

MS. DESMOND responded that she thought it was because this bill
only deals with restitution to the viectim; and that restitution,
under the existing law, could include those things they are
talking about.

REPRESENTATIVE FARRIS felt that this changes the existing lan-
guage - this doesn't change anything else; on lines 14 and

16 on page 3, she noted that it crossed out "or other restitu-
tion: and "or performs"; and she wondered if this was not al-
ready existing language. MS. DESMOND renlied that this is ex-
isting langquage in this bill, but that i$ not existing language
in 46-18-201.

' REPRESENTATIVE FARRIS said that this whole bill is all new
language then. The response was yes.

REPRESENTATIVE JENSEN stated that there are a couple attorneys'
opinions; he did not know if there was an attorney general's
opinion or not, that muddies the water. He explained that the
judge will order someone to do some work to provide for resti-
tution; then someone came up with the idea that if that were
the case whereby employment was being forced on someone, then
the county would have to pick up all the costs of that employ-
ment, such as unemployment insurance, workmen's comvensation,
etc.; and the Missoula County Attorney wrote an opinion that
said yes, the county was responsible for any injury that might
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arise to the worker out of any of his work done by the
order of the court. He contended that there were a couple
of counties - he thought Kalispell and one other - that
were not willing to pay that money so they cannot assign
someone to do the work.

REPRESENTATIVE FARRIS exclaimed that this was involuntary
servitude.

B. LESLIE VINING, Senate Aide to Senator Eck, stated that
in many of the smaller counties they do not have all these
individuals to do the work and she explained the proposed
amendments to the committee.

REPRESENTATIVE JENSEN commented that the last amendments
refer to a bill that has already passed, which lengthens
the time someone has to pay.

REPRESENTATIVE HANNAH moved the adoption of these amend-
ments. The motion was seconded by REPRESENTATIVE CURTISS.
The motion carried unanimously.

REPRESENTATIVE JENSEN moved that the bill BE CONCURRED IN
AS AMENDED. REPRESENTATIVE KEYSER seconded the motion.
The motion carried unanimously.

SENATE BILL 391

CHAIRMAN BROWN explained that the basic difference between

these two bills is that this bill applies to all sentences,
while Senator Halligan's bill applies to suspended or deferred
sentences. He passed out amendments that were proposed for this
bill. See EXHIBIT B. ‘

REPRESENTATIVE ADDY moved that the bill BE CONCURRED IN.
REPRESENTATIVE JENSEN seconded the motion.

REPRESENTATIVE BERGENE moved that the amendments be adopted.
REPRESENTED FARRIS seconded the motion.

MS. VINING explained that on page 12, lines 3 through 25,
this is the original language that is in the codes now
except for two areas: 1in subsection (ii) where it says,
"jail time not exceeding 90 days" is changed to 180 days to
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conform with the bill that was just passed; and subsection
(v} is added, which says "payment of costs of confinement".
She noted that there was also a subsection that was not
included on page 12, line 19, which stated "(vii) payment

of costs of court appointed counsel as provided in 46-8-113."
She said that what the amendments are actually doing are
retaining all of the original language in the codes with

the exception of increasing jail time to 180 days and add-
ing "payment of costs of confinement” and the rest of the
bill would be deleted.

CHAIRMAN BROWN said that this basically reinserts the
bottom of page 11 and all of page 12.

REPRESENTATIVE HANNAH questioned why are they doing this.
MS. VINING replied that she did not know why, but Senator
Eck felt that there was some language, which she and the
Senate Judiciary thought was necessary, but there was not
enough time to amend it; she later went through the bill;
found the important parts and she thought that this should
be included within this section of codes.

REPRESENTATIVE DAILY questioned on page 12, lines 22 through
25 and on page 11 if the Senate Judiciary Committee struck
that language or was this the original part of the bill.

MS. VINING replied that the underlining of "must and" and
"shall require restitution" were the amendments that Sena-
tor Eck originally wanted put in the bill and the Senate
Judiciary Committee did not feel that the "must" should

be in there and so deleted the whole thing. Senator Eck
felt that this was an important part of the bill and she
wants to put in the original with those amendments.

CHAIRMAN BROWN said that what they basically have is the
existing statute; by striking it, the Senate left the exist-
ing statute as it is on the books and what Senator Eck wants
to do is just take that piece of statute that is on pages

11 and 12 and put it back in the bill and amend it as she
has proposed on the sheets.
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REPRESENTATIVE JENSEN asked why it was effective on passage
and approval. REPRESENTATIVE KEYSER said that he had a
note to change it. REPRESENTATIVE ADDY said that if they
strike the effective date, it will be effective October 1.

The motion carried with REPRESENTATIVE HANNAH, REPRESENTA-
TIVE KEYSER, REPRESENTATIVE RAMIREZ, REPRESENTATIVE CURTISS,
REPRESENTATIVE DAILY and REPRESENTATIVE IVERSON voting no.

REPRESENTATIVE ADDY moved to amend the bill by striking
Section 9 on page 21, lines 20 and 21, which is the effec-
tive date. REPRESENTATIVE KEYSER seconded the motion.

The motion carried unanimously.

REPRESENTATIVE EUDAILY noted that on page 21, they have
struck the repealer section too and he wondered if that
is what they wanted to do. He said if you don't repeal
them, they are back in the statutes.

REPRESENTATIVE ADDY explained that section 46-8-114 provides
the time and methods of payment of costs and 46-8-115 de-
sgribes the effect of non-payment of costs and he thought
that it would be consistent with the philosophy of resti-
tution to leave those in.

CHAIRMAN BROWN said that we also do not need the codifica=-
tion section.

REPRESENTATIVE JENSEN moved that the bill BE CONCURRED IN
AS AMENDED. REPRESENTATIVE FARRIS seconded the motion.

REPRESENTATIVE CURTISS said that there were a lot of bad
things in this bill; she believed in restitution, but this
doubles the penalties; and that it makes felonies out of
misdemeanors. REPRESENTATIVE ADDY replied that it does the
opposite - if you stole $300.00 today, you would be quilty
of a felony and if you pass this bill, you will be guilty
of a misdemeanor.

REPRESENTATIVE RAMIREZ said that he would like to speak
against this bill, too; because he thought $150.00 should
be changed as the dividing line between misdemeanors and
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felonies, but he did not like $500.00. He continued that
they could steal for $500.00 or less and only commit a mis-
demeanor things such as a television set, a microwave oven,
etc., and he thought that $500.00 was extremely high and
this would also be true as far as writing checks; a person
could write a check for $499.00, which is quite a healthy
bad check and he would be guilty of only a misdemeanor. He
indicated that he could not support that high a figure.

REPRESENTATIVE ADDY asserted that what Senator Eck is try-
ing to do with this bill is move some of the district court
caseload into justice court; in doing this the maximum fine
is $500.00 and the maximum confinement is 6 months and in
order to speak to the high limits here, she has also in-
serted all these alternatives such as restitution so that
justice court with the maximum fine and the maximum confine-
ment would still do justice to the case with restitution
alternatives. He thought this was the philosovhy of the bill
and was what Senator Eck was trying to do. .

REPRESENTATIVE BERGENE said that she had a concern about
the bad check as well because she wants to be sure that
while they are battling to put the "shall" language back
would the conference committee have any kind of conflict
with this where it says "may".

REPRESENTATIVE IVERSON commented that he felt there was
more to it than just a bad check problem:; it seemed to
him that they have removed any incentive not to steal
$450.00 because chances are all that is going to happen
to you is that you will have to pay it back; and those
odds are pretty good.

REPRESENTATIVE FARRIS declared that it just amazed her in
reading the statistics column in the Great Falls Tribune
wherein somebody writes a bad check for $29.00; goes to
jail for 6 weeks and has to have a bond for $250.00. She
thought this would seem as though writing a bad check was
the worst possible, heinous crime and she felt it was

all out of proportion for a $29.00 bad check. She stated
that she understood that people were not prosecuted for
the first bad check.



Judiciary Committee
March 22, 1983
Page Seven

REPRESENTATIVE SPAETH said that he thought that Senator

Eck was trying to move it from the district court to the
justice court system to help relieve the caseload; and in
the real world, the check for $455.00 is not going to go

to Deer Lodge; he is going to spend .a little time in the
county jail at the most. He insisted that you don't go

to Deer Lodge for stealing less than $500.00; you don't

get any more than what a justice court would impose except
the possibility of a  longer deferred imposition of sentence:;
and that is the only difference that you may lose or change.

REPRESENTATIVE RAMIREZ stated that he did not agree with
REPRESENTATIVE SPAETH on this particular issue; some of
the people out there are going to know exactly what they
have done - someone who plays the system for all it is
worth - and it may be that someone is not necessarily on
the first offense going to go to Deer Lodge, but you cer-
tainly have some leverage. He said that if vou believe at
all that punishment or the potential of punishment is a
deterrent, this would seem to say to him that if a mis-
demeanor means you can steal up to $500.00 or write a bad
check for this amount and if they are just trving to get
these people into justice court rather than district court,
he did not feel that that is the way the criminal Jjustice
system should work.

REPRESENTATIVE ADDY asked what he thought the proper di-
viding line should be. REPRESENTATIVE RAMIREZ responded
that whatever figure you put there is arbitrarv and he did
not know how long it has been at $150.00.

REPRESENTATIVE ADDY said that in 1917 it was $25.00 and
it was changed to $150.00 in 1973.

REPRESENTATIVE DAILY commented that we are not talking
about a nice guy here; we are talking about a guy going
into somebody's house and stealing something; crime is
on the increase and he thought that $150.00 is Jjust per-
fect and he felt that is where they should leave it.

REPRESENTATIVE ADDY said that breaking into someone's
house is burglary and they don't make that a misdemeanor.
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REPRESENTATIVE JENSEN noted that it has been his experience
that the toughest judges are not district judges; if you
want to get a pretty stiff sentence and to be dealt with
more severely is to let it be handled by the J.P. court.

He thought if you consider the number of district judges
they have and how they view these kind of cases vs. the
number of J.Ps they have and the way they view these cases,
you are going to find hard and soft in any court, but there
are a lot more hard eggs than soft eggs in the J.P. court.

REPRESENTATIVE FARRIS wondered if punishment really deters
people from committing crimes; she thought that somebody
who is committing burglary is not thinking too far ahead
and they don't think they are going to get caught so they
did not think the punishment was going to affect them any-
way. She continued that she supposed there are some peo-
ple out there who do evaluate whether they can write a check
for $499.00, but she thought they were few and far between
compared to the person who writes a bad check because they
do not have any money until pay day and they think they
need some goods Or services.

REPRESENTATIVE SPAETH commented that that is something else
about a J.P. court - it is easier to get convicted and it
is easier to get a trial - and he felt that you rarely see
the inside of a district court on these kind of deals any-
ways and it is a different world in a J.P. court.

REPRESENTATIVE ADDY wondered at what dollar amount would
the judge take the case seriously; a J.P. may look at a
$400.00 case as a very serious matter; a district court
judge may look at a $200.00 case as a waste of his time

and a big pain. He mentioned raising the amount to $300.00,
but stated that if you reduce the increase too much, there
will not be many cases moved from district court to justice
court. He thought that $500.00 was a fairly good dividing
line between what a district judge would take seriously

and what a J.P. would take seriously. He continued that

he is glad that they have some bills in the legislature
that addresse restitution and he felt that too often
society has thought retribution for the sake of society

and has not thought restitution for the sake of the victim.

REPRESENTATIVE KEYSER said that if you take pressure off
the district court, you put pressure on the J.P. court
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and he felt that many of the J.P. courts are filled more
than the district courts and this will undoubtedly add to
the J.P. courts; some of them are loaded far more than they
want them to be loaded and they may be coming in for extra
J.Ps.

REPRESENTATIVE IVERSON said that he liked the bill, but

he has trouble with the $500.00 figure. He moved that

the bill be amended on page 2, line 20, by inserting $300
in lieu of $500 and throughout the bill where it is appro-
priate. REPRESENTATIVE ADDY seconded the motion.

The motion carried with REPRESENTATIVE BERGENE, REPRESEN-
TATIVE DAILY and REPRESENTATIVE HANNAH voting no.

REPRESENTATIVE ADDY moved that the bill BE CONCURRED IN
AS AMENDED. REPRESENTATIVE JENSEN seconded the motion.

REPRESENTATIVE DAILY questioned on page 11, Section 9,
which is existing law, if they killed this bill or tabled
this bill, would all that language still be in the law.
REPRESENTATIVE ADDY replied that that is right.

REPRESENTATIVE DAILY asked if the only thing the bill does
is change the amount from $150.00 to $300.00, changes the
90 to 180 days and adds that section (v). REPRESENTATIVE
ADDY responded in the affirmative.

The motion carried with 11 voting aye and 7 voting no. See
ROLL CALL VOTE.

SENATE BILL 138

REPRESENTATIVE J. BROWNmoved that the bill BE CONCURRED IN.
REPRESENTATIVE DAILY seconded the motion.

CHATRMAN BROWN noted that he checked the language on pade
4 that he was concerned about and there is no problem with
it.

REPRESENTATIVE HANNAH stated that he could not support the
bill because most bills they get are single titled, single
pumosed and they get a chance to review that and a chance
to talk about the pros and cons, they get a chance to hear
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testimony and here they have a bill that is 160 pages that
has multiple changes dealing with bringing the laws into
uniform conformity with other states. He felt that this
bill is not totally uniform with other states; it has been
amended and changed; he felt they may be good changes; but
he had not had the opportunity or the time to listen to the
testimony on this; and for this reason, he cannot support
the bill.

CHAIRMAN BROWN explained that the reason for this bill com-

ing over farily late was that the Senate did spend an enor-

mous amount of time on it; they had a two-hour work session with
Professor Wise, going through it page by page, line by line,

and he wanted to point out that at least one body had spent

the time required. He indicated that Professor Wise is agree-
able to spending the hours with us if we want him to do so.

REPRESENTATIVE HANNAH exclaimed that he has taken some very
nice bills to the Senate and they have never seen the light
of day.

There was no further discussion and the motion carried with
REPRESENTATIVE KEYSER and REPRESENTATIVE HANNAH voting no.

SENATE BILL 194

REPRESENTATIVE FARRIS moved that the bill BE CONCURRED IN.
REPRESENTATIVE JAN BROWN seconded the motion.

MS. DESMOND passed out some proposed amendments. See EXHIBIT
C. She explained that she could not remember who requested

the amendments, but there was some question about whether

the clerk of the district court or the jury commissioner should
be permitted or required to excuse jurors from the jury, and
the feeling was it would be better to have that responsibility
with the judge.

REPRESENTATIVE RAMIREZ informed the committee that he was

the one that asked for these amendments; but he got very ef-
fectively lobbied on this, because he changed his mind; he
talked to a couple clerks of the court; his concern was that
the judges were not tough enough; they excused too many people;
and the clerks of the court convinced him that they would be
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as tough or tougher in this. He continued that the other
thing that made him willing to go the other way is that they
use to have: standards as to who could be excused and who

could not be excused; somehow, those were eliminated; he felt
there was a better chance, if this does not work and too many
people are excused by the clerks, of getting standards imposed
upon them than if they tried to impose the standards upon

the judges. He said that he did not want to move the adop-
tion of these amendments as he would like to see if this
works.

CHAIRMAN BROWN thought that the bill had been amended in
the Senate to show that this would have to be with the ap-
proval of the court so that the judge had a choice.

REPRESENTATIVE ADDY replied that that was right.

REPRESENTATIVE RAMIREZ declared that he thought that was
more illusionary than real because the judge will say do
what you want. CHAIRMAN BROWN responded not the ten judges
he has heard from - they do not want the clerk of the court
to have anything to do with jury selection.

REPRESENTATIVE JENSEN commented that maybe this is a good

time that we should take that choice away from them. CHAIR-
MAN BROWN answered that if they do that, he will do everything
he can to kill this bill.

REPRESENTATIVE SPAETH said that he would have to disagree;
that if he wanted to go in and be excused, he could guarantee
that he could be excused, except maybe in the big cities,

a lot easier by the clerk of the court than he could from
the judge. He explained that he may not even bring up some
of the reasons that he might wish to be excused with the
judge and he felt that in small towns, the clerks and the
court are part of the little "good boy" system in the court-
house and if you are part of the "good boy" system that
operates there, you are going to get off of jury duty and

he thought that it would be easier to get excused by the
clerk of the court than it is by the judge. He continued
that maybe in the bigger cities that may not be the case,
but in rural Montana, this is true.
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REPRESENTATIVE KEYSER said that he dealt with some small
area judges and he felt that they were about equal; the
judges are not too tough about excusing people - not near
as tough as he thinks they should be; and he has no more
problem with the clerk of the court than he does with the
judge.

REPRESENTATIVE RAMIREZ indicated that their objective was
to make it a little tougher for people to be excused; we
have some judges who are really tough, and with the Senate
language, they are probably going to exercise pretty good
control; and for the ones who are lax, if they leave it
with the judges, at least they have a chance to see if the
clekrs might be a little tougher; and if they are not
tougher, they could put some standards in down the road.
He finalized that he was willing to go with the bill as it
is and see how it works.

CHAIRMAN BROWN noted that they had one judge in Butte,
Arnold Olson, who requires that you must be on your death
bed in order to be excused from jury duty, and he will
even question that too.

There were no further questions or discussion and the
motion carried with REPRESENTATIVE SPAETH, REPRESENTATIVE
DAVE BROWN, REPRESENTATIVE EUDAILY and REPRESENTATIVE SEI-
FERT voting no. The vote was 15 to 4.

SENATE BILL 2

REPRESENTATIVE KEYSER moved that the bill BE CONCURRED IN.
The motion was seconded by REPRESENTATIVE HANNAH.

REPRESENTATIVE KEYSER said that the provision to handle

the constitutional problems or any other problems that

were brought up in the testimony are definitely handled

on the next page, and he would assume that those are Senate
amendments. He then said that this was new language that
was put in, but he felt that it was well covered and he
does not have any problem with it. He continued that there
was definitely protection for the man who has had an incom-
petent attorney that has not done the job for him; and he
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thought that on line 13, page 2, subsection 3, where it says,
"material and controlling facts upon which the claims is
predicated were not known to the defendant or his attorney
and could not have been ascertained by the exercise of rea-
sonable diligence" that this would give him all the coverage
he needs. He did not think there was any testimony that
this did not protect the defendant.

REPRESENTATIVE SPAETH said that he at first was hesitant
about this bill, but he felt that it was a matter of fair-
ness that a person, when he is at trial, that his attorneys
will make deliberate decisions about when they will obiject
or not object, and if he decides not to object, this gives
him a second time around, the way the law is presently di-
rected. He commented that if the attorney fails to object
and he does not know why he did not object, he may have in-
competent counsel. He closed by saying that he thought

it was a good bill.

REPRESENTATIVE ADDY noted that when it comes to jurisdic-
tional rights, the court can raise these questions on its
own motion; he felt that this bill was headed in the right
direction.

REPRESENTATIVE FARRIS commented that when she first heard
this, she felt hampered by not being a lawyer or not being
around courts very much; but she is looking at it from the
point of view of a person who is not a lawyer and is not around
the courts very much. She thought that in reading the last
section, there may be something that is not known to the de-
fendant or the attorneys; the attorney could know things
that the defendant does not know and if the attorney got
squished in a car accident, the defendant could be sitting
in jail knowing nothing and he would not have the right to
appeal. She contended that you cannot claim constitutional
rights if you did not do it when you were talking about it
in the trial and this did not make any sense to her. She
stated that she certainly wanted to limit appeals as much

as anyone else but she felt that this was a bad bill and

she contended that it does not make sense to put this kind
of pressure on people to notice everything that is going
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on around them during the stress and strain of a trial;
and then say, well, if you did not speak up then you do
not have a chance to speak at all.

REPRESENTATIVE CURTISS pointed out that the interim com-
mittee on judiciary worked very hard on this over a two-
year period; they had a lot of testimony, they had attorneys,
they had the attorney general's people; the judges commented
and it did not seem to be that big a problem. She felt it
was an area that has to be addressed if they are q01ng to
tighten up the appeals system.

REPRESENTATIVE ADDY declared that this bill addresses what
questions can be appealed in the state system and it does

not foreclose going to the federal system after going through
the state system. He contended that this will not bar any-
body from saying that their constitutional rights have been
violated and kicking it over into the federal system.

There was no further discussion and the motion carried with
a vote of 13 ayes and 6 nos. See ROLL CALL VOTE.

REPRESENTATIVE KEYSER will carry the bill on the floor of
the House.

SENATE BILL 201

REPRESENTATIVE ADDY moved that the bill BE CONCURRED IN.
The motion was seconded by REPRESENTATIVE JENSEN.

REPRESENTATIVE ADDY moved to amend each section of the bill
by inserting at the end of each section the following language:
"Nothing in this section shall be construed to prohibit the
prosecutor from granting immunity fram prosectution on account
of any transaction, matter, or thing concerning which a wit-
ness is compelled to testify if the prosecutor determines,

in his sole discretion, that the ends of justice would be

so served." He explained that what they are saying is that
when a prosecutor does not think he needs to grant trans-
actional immunity; when the prosecutor gets into a situation
where he feels that they are not going to get the coopera-
tion of the codefedant, the prosecutor does have the option
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under this statute to grant transactional immunity. He
continued that it also makes it clear that it is the sole
discretion of the prosecutor in this amendment. REPRESEN-
TATIVE JENSEN seconded the amendment.

REPRESENTATIVE HANNAH questioned if this meant that they
can do either one. REPRESENTATIVE ADDY replied ves.

REPRESENTATIVE RAMIREZ said that he thought this would

work and the main thing is where the judge compels the pro-
secutor to grant immunity. He wondered if this was made
clear enough. REPRESENTATIVE ADDY explained that the judge
can't compel transactional immunity and he should only be
able to compel use immunity and that is why you leave it

up to the prosecutor.

There was no further discussion on the amendment and the
motion carried unanimously.

REPRESENTATIVE ADDY moved that the bill BE CONCURRED IN
AS AMENDED. REPRESENTATIVE KEYSER seconded the motion.
The vote was 14 ayes and 5 nos with REPRESENTATIVE FARRIS,
REPRESENTATIVE VELEBER, REPRESENTATIVE DAVE BROWN, REPRE-
SENTATIVE JENSEN, and REPRESENTATIVE EUDAILY voting no.

SENATE BILL 260

CHAIRMAN BROWN indicated that the committee had comparison
sheets on the DUI bills. See EXHIBIT E and EXHIBIT F.

REPRESENTATIVE KEYSER moved that the bill BE CONCURRED IN.
REPRESENTATIVE JENSEN seconded the motion.

REPRESENTATIVE KEYSER moved to amend the bill on page 2,
line 5, following "public" by striking the rest of that
language and the language on line 6, which states "with

the express or implied consent of the owner". He contended
that this would raise so many problems in a court or with
an officer that it would absolutely be unworkable.

REPRESENTATIVE JENSEN said this would take out the legal
argument that they did not have express or implied consent.
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CHAIRMAN BROWN wondered if the language, "in common use by
the public" would imply that the bar parking lot, etc. would
not be affected by this. REPRESENTATIVE KEYSER explained
that it says, "fitted for public travel that is in common
use by the public" and this would handle the parking lot and
that.

REPRESENTATIVE CURTISS said that she has a note that says
that language has been upheld by the Washington state court.
REPRESENTATIVE KEYSER asked "with the express or implied
consent of the owner". He indicated that Betty Wing or

one of them raised that question that that langiage would
lead to a lot of problems. He commented that Washington
does a lot of funny things.

REPRESENTATIVE FARRIS indicated that the testimony was that
the language had been upheld in the court but this is just
one more thing that you have to prove and that you have

to argue about.

REPRESENTATIVE SPAETH asked if this was the same language
that they worked on in HB 808. CHAIRMAN BROWN said that
this is the same definition ‘as is in HB 808, but that HB
808 is dead.

REPRESENTATIVE KEYSER noted that this would also have to
be striken in the title.

There was no further discussion and the motion carried with
REPRESENTATIVE DAVE BROWN, REPRESENTATIVE RAMIREZ, REPRE-
SENTATIVE SPAETH and REPRESENTATIVE IVERSON voting no.

REPRESENTATIVE DAVE BROWN moved that the bill be amended
on page 3, line 3, by striking "within this state" and
insert "upon ways of the state open to the public" and

the same on lines 6 and 7. REPRESENTATIVE JENSEN seconded
the motion. The motion carried unanimously.

REPRESENTATIVE JENSEN moved that the bill BE CONCURRED IN
AS AMENDED. REPRESENTATIVE BERGENE seconded the motion.
The motion carried with REPRESENTATIVE SEIFERT and REPRE-
SENTATIVE DAVE BROWN voting no. The vote was 17 ayes and
2 nos.
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SENATE BILL 313

REPRESENTATIVE DAVE BROWN noted that this bill was similar
to HB 808, which was officially tabled in the Senate Judi-
ciary as of yesterday, and HB 540, the per se law, had not
been acted on, but would probably be tabled on this date.
He informed the committee that Senator Turnage expressed
the opinion that anytime a machine takes the place of a
judge, that they are in trouble.

REPRESENTATIVE FARRIS moved that this bill BE CONCURRED IN.
REPRESENTATIVE BERGENE seconded the motion.

CHAIRMAN BROWN moved that the bill be amended on page 1,
line 17, by striking "the public highways of this state"
and inserting "ways of the state open to the public" and
also on page 2, line 2, page 2, line 21, page 4, line 7.
REPRESENTATIVE SPAETH seconded the motion.

The motion carried unanimously.

REPRESENTATIVE KEYSER moved to amend the bill on page 4,
line 7, by striking "shall reside" and inserting "resides
or in the district court in the county in which the arrest
was made". REPRESENTATIVE IVERSON seconded the amendment.

CHAIRMAN BROWN wondered if this meant that if hewere picked
up in Yellowstone County, would they take him back to Butte.
REPRESENTATIVE ADDY replied that it would be your choice.

CHAIRMAN BROWN clarified by saying vou would still have a
choice and could do it either place, but under the existing
statute you would have to go back to the county in which
you reside.

REPRESENTATIVE SPAETH said that he was not sure why they
were doing this. MS. DESMOND replied that one reason that
was given was that students that are arrested that are in
school in Missoula, if they want to appeal under existing
law, have to go back to the counties in which they reside.

The motion carried unanimously.

REPRESENTATIVE JENSEN noted the language on page 3, line 4
wherein it says, "the peace officer shall issue a temporary
driving permit, which is valid for 72 hours after the time
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of issuance." REPRESENTATIVE FARRIS wondered why they did
not offer an amendment to strike section 4.

REPRESENTATIVE RAMIREZ said that before you take someone's
license away, they might have some things they need to deal
with, such as taking their automobile back to their home.

He explained that an individual might be arrested in Missoula
and living in Billings; or they may be on a trip or something
like that.

REPRESENTATIVE JENSEN asked why they do not give them a 72-
hour notice to appear.

REPRESENTATIVE RAMIREZ commented that it also gives them an
opportunity to appeal.

REPRESENTATIVE KEYSER explained that the whole reason for
taking the license away at the time is administrative as

it stops the hassle of going back out and picking up a man's
license at a later date; and there is some legitimate reasons
for giving him extra time. He explained that an individual
has been arrested, maybe he has been in the drunk tank until
he can sober up; then he should be able to take the car and
go home. He noted that is why they need to give him that
three-day permit.

REPRESENTATIVE FARRIS exclaimed that this doesn't say after
he is sober, he can drive. REPRESENTATIVE KEYSER said they
are arresting him for it, but he is usually either locked up
or they take him home. He continued that they still have
that license and the license is no good anyway after the end
of that third day.

REPRESENTATIVE CURTISS wondered if this language conforms

to the guideline whereby the department is trying to get

the $1 million. LARRY MAJERUS, Administrator of the Motor
Vehicle Department of the Department of Justice, informed
the committee that this issue is not addressed in any of the
federal guidelines; when they talk about immediate suspension,
they are talking about picking up the driver's license;

the reason for the 72-hours is that in subsection 4, it says
that the police officer shall seize the driver's license on
behalf of the division; the suspension really does not take
place until the affidavit is reviewed by the division; and
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the suspension will usually take place some three days later.
He explained that normally the police officer will place it

in the mail within 24 hours; they will receive it within

24 hours; and they will suspend the same day they receive

it. He said it takes three days to suspend the license and
there was some concern, that if you suspend it, the individual
can still drive anyway; and in giving him a slip of paper that
shows he is pending suspension, this would serve the purpose.

REPRESENTATIVE JENSEN asked what then is the reason for tak-
ing the license. MR. MAJERUS replied that if they don't
take the license, then normally in 60 per cent of the cases,
they will have to send out a pickup order, which means they
will write a letter asking them to submit their license and
only 40 per cent of the peoprle do submit their license; then
the patrolman has to physically go and secure the license.

REPRESENTATIVE ADDY moved that the bill BE CONCURRED IN AS
AMENDED. The motion was seconded by REPRESENTATIVE RAMIREZ.

REPRESENTATIVE SPAETH said that he thought if they refuse to
take a breathalyzer test, they should not be allowed to drive,
and he felt that the whole purpose of the bill is to encourage
people to take a breathalyzer.

REPRESENTATIVE JENSEN asked if the refusal to take the breath-
alyzer test can be construed as an admission of guilt. REP-
RESENTATIVE SPAETH replied that he did not say that this was
to be construed as an admission of guilt or innocence; but
when you get your driver's license, you agree to comply with
certain requirements and one of these requirements is that
you will take a breathalyzer test.

The motion carried with 12 voting aye and 7 voting no. See
ROLL CALL VOTE.

REPRESENTATIVE BERGENE wondered about the suggestion that
they had concerning an interim committee that might look at
the insanity defense along with the committment laws and she
asked if they should have a committee bill. She informed the
committee that she checked with the mental health center in
Great Falls and talked with two of the psychiatrists there;
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and they thought that the implementation of the insanity de-
fense is confusing; but basically they thought that it was
good. They felt that too often pyschiatrists play God, she
stated, but there is a lot of confusion over the law; but

it is being implemented, although there are some attorneys
who are trying to skirt around it.

She advised that they felt the committment law was basically
good, but it needs some work to clear it up because of the
impact on those families where some individuals who really
should be committed are not being committed because some
people are not able to make a judgment.

She continued that they felt a very serious problem that
people in Montana have not spoken of is with the individuals
on the Indian Reservations, other than the Flathead Reserva-
tion, who do not have a tribal agreement with the health
centers and who simply will not come into the community be-
cause they want to take care of these matters within their
tribe; and, yet, they do not have the facilities to do this;
and this causes a lot of problems. She indicated that the
mental health people are quite concerned about this and won-
dered if this could be discussed quite openly at the same
time.

REPRESENTATIVE KENNERLY commented that he know that there
are problems.

REPRESENTATIVE CURTISS moved that Senate Bill 347 be taken
off the table for consideration. REPRESENTATIVE IVERSON
said that he did not agree with what Representative Curtiss
is trying to do at all. He explained that he thought they
were going to have to pass that bill or something like it,
but he thought that HB 888 is extremely critical; and he felt
they should see if they can shake it loose over there. He
stated that there are some bullheaded people doing some dumb
things; he is not talking about holding it hostage or any-
thing like that; it is just that it is not treated with any
sense over there; and he thought it would be better to wait.
REPRESENTATIVE CURTISS withdrew her motion.

REPRESENTATIVE JENSEN said, in relation to Representative
Bergene's concerns, considering the tenure of the comments
of the psychiatrists that maybe a bill to address this should
be considered in the next session. REPRESENTATIVE BERGENE
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indicated that she thought, before something could go into
a bill, it should come out of a study, as it would be such
a hard thing to do without some kind of study.

CHAIRMAN BROWN noted that he has no objection to doing this,
but he would rather see this be introduced on a different
basis; but he really did not care if the committee wanted to
do this.

REPRESENTATIVE BERGENE said that she understood and she just
asked them the questions.

CHAIRMAN BROWN emphasized that he appreciated the work that
everyone has done and that when conference committees come
along that both he and Ms. Desmond are available for what-
ever purposes they might need.

REPRESENTATIVE BERGENE informed the committee that the Ameri-
can Psychiatric Association is working on a model bill that
will speak to the committment laws, and, on that basis, they
could have a bill.

CHAIRMAN BROWN offered a public thank-you to Ms Desmond for
all her good work and also a thanks to Ms. Omang for all her
work during the last half of the session.

REPRESENTATIVE KEYSER moved that the hearing be adjourned
at 10:53 a.m.

DAVE BROWN, Chairman Alice Omang, Se?ﬁ%%ary
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A BILL FOR AN ACT BYTITLED: *A% ACT O PRWIDE A PROCZDUBRRE
FOR RESTITUTION TO VICTIMS OF CRIMES BY THE CRIMINAL OFFEUDERS

A¥D A PROCEDURE UPOH DEFAULT Id PAYMENT OF RESTITUTION.”

Respectfully report as follows: That........ccccccreernnennnes 52 MTg .......................... st et se e tenenens Bil N0237
BE AMBHDED AS FOLLOW:

1. Page 1, 1lios 21.
¥ollowing: “OFFICER"
Insart: *, restitution officer, or other designsted parson”™

2. Page 3, limas 11 and 12.

Following: “the*

Strike: “astatutory” through “offensa™ oa line 12.

Iusert: "puriod for which the sentence has Baan suspunded or deferred
uader 46~18-201

3. Page 3, line 14,
Yollowing: “paymant®
Strike: “or other restitetioa”

pBHkEs

STATE PUB. CO. DAVE R ' Chairman.
Helena, Mont. . C

COMMITTEE SECRETARY
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4. Page 3, lins 16.
Following: “pay” o R
Strike: ®or perform® IR

S Pags 3, line 22.
Yollowings . “officex®
Insart: *, xt:titution officer, or other dasiqnn:ad person*”

6. Page 3, linsg 23 and 24
Following: “payment®
Strike: “or other performasce™

7. Pags 4, lines 14 and 15,
Following: ™“the" on line 4.
Strike: “gtatutory" through “offens¢® on line 15.

'\“\\Insatt: “period for which the sentence has been suspended or deferred

undex 46*18-201”

AND AS AMENDED
BE_CONCURPED Tt

STATE PUB. CO. NATT ONAUNY, Chairman.

Helena, Mont.
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MR, e
. JUDICIARY
WV, YOUR COMIMITIEE ON c..ciiiiiiieeiicieeieiceeieiitreee e eeetesseseseseeeessene s ssassssassberesersaesaesssatseeaiaessssssesssassesassssetesssonsnsssssnssensessnsmnsnasnonnn
having had under consideration 3253.?3 ............................................... Biil No....... 391

Third readmg copy (_blue
. color

AR ACT TO GENERALLY REVISE cm:m PERIALTIZES s INCREASING THE DOLLAR
AMOUNT REQUIRED TO BE INVOLVED IN A CRIKME BEFORE PEMALTIES FOR THAT
CRIME ARE IRCREASED; PROVEDEIHG-POR-REPMBUASEMIEAT-TO-THE~-COUNTERB-OP
CERDPATH-CO5PE ~5P ~CONPEREREN® r~REQU FRENG - MARBATORF~RESTITET FONr ~PAYMENTY
OR~€95P5~-3F~COURR~-APFOTITED ~-BOUNE ULy ~AND-REPAFMERT -OF - CSRTAIN-COSYE
OF~CONPIRRMEHT-REFNAUADED~B¥-PHE-EPATE~FO-PHE-EOUNTEESy AHENDING
SBECTIONS 45-6~101, 45-6-301, 45~6~399, 43-6-311, 45-6~316, 435-6-317,
45-6-325, AND 45-7-210, 46-3-132y-46~8-3137-RUD-46~18~201y UCA;
RBPE&&%MW!@E&Q&S*&&&*&%B'M‘i?cﬁr-ﬁé&f AND PROVIDING AR
IANEDIATE EFFECTIVE DATE.®

Respectfully report as follows: That.......c.ccceevreienrereneennn, ecereeiteeeeestannmeerttetenentttasarattetienaseshatnnttssesenrrsannarss Bill No.......0.00....
Be azended as follows:

1. Title, line 7.

. Yollowing: “INCHREASED"

\Insert s “mmmmwsmmmmmnmm
TER DEFENDANT TO BE COSPIRED IN JAIL AS A CONDITION OF A DEFPRRRED
OR SUSPENDED SENTENCE; PROVIDING THAT AS A CORDITION OF A DEFERREZD
OR SUSPENEDED SENTINCE, THE COURT HAY ORDER THE DEFENDANT TO PAY
THE COST OF SUCH CONPINEMENTY:”

2. Titla, linae 13.
rollowing: *“45-7-210,%
Insert: T“46~18-201,*

3. Title, line 13.
strike: "',M trhough "DATE" on line 15.

DO PASS

STATE PUB. CO. Chairman.
Helena, Mont.

- COMMITTEE SECRETARY
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4. Page 2, line 29,
strike: *g$S500"
Insert: “sam‘,

5. Paga 4, line 19,
Strike: “§s00*
Insext: "§e300'1‘

6. Page 4, line 21.
Scrikes "$500°
Insert: *$300"

"% - Page 6, line 3.

Strikes *$500°
Insaers: *§300”°

&, Pags 6§, line 7.
Stxikas “3500° -
Iasaxrt: “$300" , e

9. Page 7, lins 1.
Strike: “$500°
Ingert: “3300"

10. Page 7, line 5.
Strike: “$500"
Insere: “300"

11. Fage 8, line 4.
Strike: “$500°
Insert: "“300°

12. Psge 9, line 16.
8trike: “§500°

- _Insart: "$300"

13. Page 10, line 25
Strike: “$500"
Insert: *“$300*

14. m 11' lins 18, | N
Strikes "§300*
Insert: “$300"

15. Page 14, following line 10.
Inssct: “Sectlon 9. Section 46-18-201, MCA, is amanded to read:

v46-18~201. Beatences that may be imposed. (1) Whenever a perscan
has been found guilty of aa offenze upon a verdict or a plea of -
guilty, tha court may:

{a) dafer impositicn of sentence, excepting sentences for driving

STATE PUB. CO. DAVE Bm'

Helena, Mont.

Chairman.
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undar the influence of alcohol or drugs, for a period not axceeding

1 year for any miademsanor or for a pericd not oxceeding 3 yeaxs for
any felony. The zenteacing judge may iapose upon the defendant any
reagonable rastrictions or conditions during the pericd of the deoferred
impoaition. Such reasonable restrictionz or comditicns may include:

{1} Jail base relgase;
(ii) jail time not ¢xcaeding 93 180 days; o .
{iii) conditions for probation; T
(iv) restitution; -
{v) payment of the costsz of confinewment;
fvy {vi) papment of a Lfins as provided in 45-18-231,
{viy (vii) payment of costs as provided in 46-18-232 and 46-13-233;
{oiid (viti)payment of costs of court appointed counsel as provided
in 46~8~113;
-$vktiy (ix) community service;
{4x¥y (x) any other reascnable conditions considexed neceassary for
rehabilitation or for ths protection of society; orx
{x¥ (xi) any combination of the above.
i) suspend exacution of sentsnce up to the maximum ssutence alliowed
for the particular offense. The sentsucing juldge may imposs on the
dofendant any reasondble restrictions or cosditions during the pariod
of suspended sentencs. Such resoasble rastrictioms or conditions
nay include any of thoso listed in zmhsoctlm (1)} {a){1) through (1)

(a)4xy (xi).

(c)} isposs a fine as provided by law for the offensa;
{d) raquire payment of costs as provided in 46-18-232 or Payment
of cogts of court appointed counsel asz provided in 46-3-113; e
(o) comait the defendant to a corrscticnal inatitution with or .
without a fine as provided by law for the offunsa; )
(£) ispose any combination of sobsectioa (1) (b) through (1) (e).
(2) 1If any festricticons or conditions imposod under subsection
{1} {a) or (1) (b} ars wiclated, any elapsad time, axcept jail time,
is not a credit against the sentonce unless the court cxders otherwice.
{3) Except 23 provided inm 46~18-222, the lmposition or exscution
of the first 2 ysars of a sentunce of imprisonment imposed under
the following sections may not e defsrrad or suspended: 45-5-103(2),
45-5-202(2), 45-5~302(2), 43~5-303(2), 45-5~401{2), 45-5~503(2) and
{3}, 45-9-101(2) and {3), 45-9-102{3), and 45-9-103(2}.

{(4) EZxcept as provided in 46-18-222, the impousition or execution
of the first 10 years of a sentance of imprisonmont jupcsed undexr
45-35~102(2) way not be deferred or suspandsd.

..................... BAVE SRR G

STATE PUB. CO.
Helena, Mont.
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s
{5) Ewcept as vrovided in 46-18-222, imposition of sentencs in 2
. fslony case may not be deoforred in the cace of a defeadant who has
. been convictad of a felony or & prior occasicn whather or not the
sentence was imposed, impositiocn of the sontence was deferred, or
exacution of the seatence wai suspended.”
. 16. Page 21, lines 20°and 21. - e
Strike: Sectioa 9 in its entirvety.
\\\\\‘_,
\
AND AS AMENDED
BR CONCURRED IN
T R BB e G

Helena, Mont.



STANDING COMMITTEE REPORT

—
...................... March 22, 19830
b4
W
‘KAR SPERXER ,
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- BILL POR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE NONTAMA'S

| JDIPICATION OF TAE CHIFORM COMMERCIAL CODE BY SUBSTANTIALLY ADOPTIHG
Wiz 1972 AND 1977 CHANGES RECOMMENDED BY TUE USIFORM LAW COMMISSIORERS;
\MENDING SECTIONS 39-1-105, 30-1-20L, 30-2-187, 30-~2-297, 38-2~702,

. D-4-208, 30-5-114, 30~5-116, 30-8-102 THROUGH 30-8-197, 30-8-201.
wIROUGH 30-8-208, 30-2~301 TEROUGH 30-8-320, 30-5~401 THROUGH 35-8-406,
39-8-102 THROUGH 30~9~106, 30-9-203 TUROUGH 30-3~205, 30-9-301,
~9-9-392, 30-9~304 THAOUGGE 30-3-306, 30-9-308, 30-9-363, 30~9-312,
 3-9-313, 39-9~318, 30-9~-431 TRAOUGH 30-9-407, 30-9~501, 30-3-502,
%0~9-504, AND 30-9-505, MCA; AND REPEALING SECTION 30-9-408, HCA."

I
[

© Respectfully report as fOlloWs: That.......ccccciecencenieininrereeceesiresssssssserstessnsessesssrassessessssssosssessessassssasseensnens Bill NOL 222
-

£

-
BE COHCURRED IN

VMS

-

A %

b ........... . e garaLe |
o, AVE "INeEy, Chairman.
- FONMAMITTEE CECRETARY - v
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A 3BILL POR AX ACT ENTITLED: "AR ACT 70 ORMERALLY AMERD AND CIARIPY
THE LAWS REZLATIZC TO JURY SELECTION: BLIMIPATIEG THE REQUIREMERT POR
DALLO?T CAPSULES: SFPECIFYISNG THR DUTIEE OF THE CLERY OF THE DISTRICY
COURT; PROVIBING-POR-PAYHENT-0R-WIPHNSE -REPRHSES-AND~THE-E83%5-0OF
IMPANEEEHG-A~JURE-PRON-THR-BISTRISW-COURP-FEHND {~~-RTNUTRING ~PAYMENY?
BP-PART-07 -FTHE-IATEPEST-ON-PEE~-FPRESY - POR-UHESCATED~HIGERRE -OWNRERE - TS
TRE-DISPRICT-COGRT-FYRD: AND AVENDING EXZHPTIONS TROM JURY SERVICE:
AMENDIBRG SECTIONS 3-5-510, 3-5-311. 3-15-2%4, 3-15-295, 3-15-312,
3-15~313, 3~15-%31. 3-15-592, 3-15-583%, 3-15-%67, 7-33-2314,
7-33-2315, 25-7-202 'TRROUGH 25-7-204, 25%-7-206. 25-7-20%,

AT

EEVATE . 1%4
Respectfully report as FOHOWS: That ...t e s s e n e ass s e e s e Bill NO...ovvveerrannee

BE COMCURRED IN
*BEPRSE

DAVE SRoHN Chairman.

STATE PUB. CO.
Helena, Mont.

~
\ COMMITTEE SECRETARY
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A BILL FOR AN ACT ENTITLED: °AY ACT PROUAIBITING, EXCEPT UNDER

CORTAIN CIRCUMSTANCES, APPILLATE REVIEW OF ALLECED ERRORS HOT
OBJECTID TO DURING A CRIMINAL TRIAL:; AMBRDING SECTIONRS
46-20-104 AHD 46-20-722, HCA.®

SENAT 2
Respectfully report as foilows: That.......c.cccceeeenrccnennns E‘Hﬁﬁ .................................................................. Bill No..ooeveeereeenes

3 CONCURRED Id
DOfatRx

STATE PUB. CO. Dave Brown, Chairman.
Helena, Mont. :
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mr.  SPBAKER: .
We, your committee on MICIARY ..........................................................................................
having had under consideration ...... e SEHATE e Bill No. 22%.........
Third reading copy (_blue )

color

A BILL POR AN ACT RNTITLED: “AN ACT PROVIDING WIER A WITNESS
IS GIVEY IMMU4ITY AND COMPELLED TO TESTIFY OR PRODUCE EVIDIZNCE,
THE TESTIMOGY, EVIDENCE, OR INFORMATION DERIVED FROM IT MAY HOT
BB USED AGAINST HIM IN A CRIMINAL PROSECUTION; DELETING PROVISIONS
TIAT THE WITSRSS MAY NOT BE PROSECUTED POR TRANSACTIONS N2 TESTI-
FIES ABOUT; AMENOING SNCTIONS 30-10-304, 30-14-221, 456-4~395, ANWD
46-15-311, MCA."

Respectfully report as FOllows: That........cccccciiiciiiiniirenrrisreniernisricissssnsistisssssessssnnesssassessssanersessensssssnensans Bilt No

be amended as fnllows:

1. Title, line 9.
Pollowinge: “ABOUTY
Insart: *®, BOT PROVIDING THAT HWHIOH THE PROSECUTOR DETERMIEZS
THAT IT I8 IF THE INTERZEY OF JUSTICE, HE MAY GRAMT THED WITHESS
zzf‘w@xm FPROM PROSICUTIOR POR 3SUCH TRARZACTIONS®

2. Page 3, line 14,
a’lawing: *casa®
Strikes ‘!excapt‘ through *testifying” on line 1§

Inaarz: *Hothing in this sectian prohibles the commigsionesy from
granting impmmaity from prosscution for or oa account of any
transaction, mattar, or thing conceraing which a witness {3
conpelled to testify if the commissionsry datarmines, {n his
sols discretion, that the ends of Justice wauld he zerved
thereby. Imsunity may not extend to prosermiion or pnnishaent
for falsa statements given parsu&ﬁt to the subpoana.*

RARBESS

LopR .
BT eteetiestresie e tea e e s ra s s e e s h e he e ea et e aa e sa e ran e an T st s s e e e raaans

STATE PUB. CO. _ DAVE BROWN, Chairman.

Helena, Mont.

COMMITTEE SECRETARY
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3. Page 5, line 10,

Following: “"prosecution®

Btrike: 7, evcape® through "testifving” on line 12

Iasert: T"Mothiong in this sesotion prohibitas the commissioaer from
granting immunity from prosacution for or on account of anvy
transgaction, matter, or thing concerning which a2 witness is
compallad o testify if the commizsionar detormines, ia hisg
sele diacretion, that ths ands of ‘ustice would ba gervad
thereby., Tumanity may oot eaztend to prosacution or punishment
for false statements given pursuant to the snbpoena.*

&. Pages 5, lina 20,

Serike:r "{omunits to"

Pollowing: “aubpoznaad®

Insart: “immusity from the uge of any compellad testimony or
avidencn or any iaformation directly or indirectly derived from
such testimony or svidenca against that person in any orinisal
progecution, Hothing in thisz section prohibits & prosecutor
from gqranting lmsmaaity froa orosecution for or on an account of
any transaction, mattar, or thing coacerning which & witnuezs iz
compallied to teatify 47 the progscutor determines, in his sole
Aiscratioa, that the enda of justics would be zerved thersbhy*®

5. Page 5, line 24.
Strike: “amuch®

6. Page 6, line 1.
Pollowing: “hia®
Striker “j3 bur® through *prosecution® on lins 4.

7. Page 7, line 1.

Pollowing: *prosacution®

Strike: *, axcapt® through "testifying” on line 3

Ingert: “Hothing in this ssction prohibits a prosscutor from
granting fmowinity from prosacutioa for or on acgount of any
transaction, mattar, or thing concerning which 2 witnase is
coupalled to taztify if the prosscutor determinss, in his snle
discoresion, that ths ends of dustice would be served thereby.
Inmunity Day not axtend to prosecution or punishwoent for falss
statements given {n any testlmony reguired ander thig ssction.”

STATE PUB. CO. DAVE BROWN, Chairman.

Helena, Mont.,
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(V1: T SPEAKER:

JUUICTIARY

WE, YOUT COMIMITIEE ON ...ciieviiiiecerieeiiteeeeiesectreseesasarssseeeenssensenssresssnsssssssessasssessssnssssstsseenssieeeeaseeeeesmmresstesessaesssnsssssesesesanssseess

SENATE 260

having had under consfderation .................................................................................................................. Bill No...ceecrnnnnens

Thizxd reading copy (__Rlue )

color

A BILL TOR AN ACT LETITLED: ”’Aﬁ? ACT TO EXTEND THL LAWS RELATING
TO THE OPERATION OF A MOTOR VEFICLE WHILE URDER TOE INFLUZNCE
OF ALCOHOL ™0 ROADS AND PARKING AREAS ADAPTED FOR PUBLIC

TRAVEL AD USED BY THE PUBLIC WITH TIHR CORDENT OF THE OWNER;
ZNZRDING SECTIONS §1-8-10) AND €1-8-431 THROUGH 61-8-404. MCA.®

ReSPECLTUIlY FEPOTL S FOIHOWS: TRt ....eeeeisereeriseeiteseeesssssessesenesssenseetoseeacncsssmesieeeeemsrsesasasssssensessseneasn Bill No

BE AMEMDED AS POLLOME:

1. Title, line 7.
Tollowing: “PUBLIC" : ‘
Strike: “WITH™ through "OWHER™ oa line 8.

2. Paga 1, line 21.

Following: "upon”

strike: “highways" through *atate” on line 22
Insext: “all ways of this stats open to the public®

3. Pagas 2, line 5.

Following: “public*

Strike¢ “with" chrough "cwner®
on line 6.

4

EXXEXRLTX
DBERASS

rATe PUB. CO. THAVE S ; s e

Helena, Mont.

COMMITTEE SECRETARY



Senata Bil)l 260
2 0f 2

4. Paga 3, lina 3.

Following: “wehicle”

Strike: “within this state™

Insart: “upon ways of chis state open to the public®

5. Page 3, line 6.

Pollowing: “vahicle*

Strika: “within this atate”

Insert: “upon ways of this state open to the public™

AND AS RMENDED

B2 COMCURRED IN

STATE PUS. CO.
Helena, Mont,

Chairman.



STANDING COMMITTEE REPORT

lofi
........................ March .22....vvenen. 19830
MR. ... . SREAXER
W . JUDICIARY
€, YOUT COMIMITIEE OMN c.eoiriieiiiiiiieieinetrecerarrassasaesseenenersessenmesantenssssses sonstetses saarssasesberesiasessaseasesessesssersssesssnessasenssessonsesassnes
having had under consideration ........c.cccoeeeviniisvncvnennnn. 53}3'&??‘ .............................................................. Bill No. 313
thit&

reading copy (_t}b_ﬁ_)
: -color

A BILL FOR AX ACT EUTITLED: “AN ACT ALLOWINC AN ARRESTING OFFICER TO

‘mnmm&m SBSQEM*WW SEIZE TRE DRIVIR'S LIMB OF ANY PERSON
R.’Z?USIKG O SUBMIT TC A CHENICAL ?EST PEOVIDING A-~PERIOR-OPF-REVOEA~- "
TEION-AND E'ORA SUSPEHSION OCR REVOCATIOR OF THE LICEHSE BY THE MOTOR

VEHICLE DIVISION; INCREASING THE PERIOD OF SUSPENSION: ASD REDUCIHG
THE TIME POR NOTEICE OF AN APPEAL OF SUSPENSICN TO THE COUNTY ATTORNEY;
 AMENDING SECTIONS 61-8-402 AND 61-8-403, MCA,"

’
o7 , o o
" Respectfully report as follows: Thatsgm&,EK .......................................................... Bill N°&§»313
BE AMENDED A8 FOLLONS:
i. ,kh' 1ine 7.
s “PEEsOn”
gtrike: “IEFUSING" ‘ '
Ingaxts: Wmmmwmmmmmmmm
2., wWitls, line 10
Yollowing: “SUSPENSIONS,™
Iusert: “PROVIDING THAT AN AFPEAL OF SUSPENSION MAY BE FILED IN THR
DISTRICT COURT IN THE CODNTY 1IN WRICH THE ARREST WAS MADE AS WELL,
AS IN THE DISTRICYT COUBT IN THE COUNTY OF THE DRIVER'S RESIDESCE;"
;
DO PASS N %

STATE PUB. CO. : Chairman.

Helena, Mont,
\ R ERes COMMITTEE SECRETARY



Bonate 2ill 313
202

3. Pase 1, line 17.
Stxike: “the* throvgh “stats® on line 18.
.Inserty *ways of this state open to the pudblic”

4. Pagn 2, line 2.

strike: “the* through "state” om line 3.
Insert: “ways of this stats open to the public®
S$. Yage 2, line 21. \\\\—-\\
Strike: “the™ through "state® on lime 22 ~
Insert:s “ways of this state opes to the public” -

6. Page 4, line 7.

© Pollowings “person” T

Strike: “"sghall reside™ \\

Iassrt: “resides or {n the district court in the county in which T
this arrest was mads™ ‘ o

7. Page 4, line 16.

Tollowing: “wpon™

Strike: “the public highways“

Insert: “ways of this state opsa to the public”

ASD AS AMENDED
BE CCMCURRED IN

STATE PUB. CO. DAVE BROWN, Chairman.

Hejena, Mont,
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Lo K bI &S 4
a8 237

3/ 22/F5

AMENDMENTS TO SENATE BILL NO. 237 - HALLIGAN

1.

Page 1, line 21.
Following: probation officer
Insert: ", restitution officer or other designated person"

Page 3, lines 11 and 12.

Strike: "statutory maximum term of confinement that can
be imposed for the offense."
Insert: "period for which the sentence has been suspended

or deferred under 46-18-201."

Page 3, line 14.

Following: payment
Strike: "or other restitution,

Page 3, line 16.
Following: pay
Strike: "or perform"

Page 3, line 22.
Following: probation officer
Insert: ", restitution officer or other designated person

Page 3, lines 23 and 24.
Following: payment
Strike: "or other performance"

Page 4, lines 14 and 15.
Strike: "statutory maximum term of confinement that may

e - be--imposed -for-the-offense”

Insert: "period for which the sentence has been suspended
or deferred under 46-18-201"



Lowthwr7 B
SA 39/

674?2/413

AMENDMENTS TO SENATE BILL NO. 391 -- ECK

l. Page 1, line 13.
Following: 45-7-210,
Insert: "46-18-201,"

2. Page 11, lines 22 through 25.
Insert original language - to read as follows:

" Section 9. "46-18-201l. Sentences that may be imposed.
(1) Whenever a person has been found guilty of an offense upon
a verdict or a plea of guilty, the court"”

3. Page 12, lines 1 through 3.
Strike: "restitution, repayment of costs of court-appointed
counsel, and repayment of any costs of confinement
under (section 10) and"

4. Page 12, lines 3 through 25.
Insert original language with amendments to read as follows:

"may:

(a) defer imposition of sentence, excepting sentences
for driving under the influence of alcohol or drugs, for a
period not exceeding 1 year for any misdemeanor or for a
period not exceeding 3 years for any felony. The sentencing
judge may impose upon the defendant any reasonable restrictions
or conditions during the period of the deferred imposition.
Such reasonable restrictions or conditions may include:

(1) jail base release;

(ii) jail time not exceeding 96 180 days;

(iii) conditions for probation;

(iv) restitution

**x (v) payment of the costs of confinement
(vi) payment of a fine as provided in 46-18-231;
(vii) payment of costs as provided in 46-18-232 and
46-18-233;

(viii) community service;

(ix) any other reasonable conditions considered
necessary for rehabilitation or for the
protection of society; or

(x) any combination of the:above.



Proposed amendments to SB 194

1. Page 4, line 12.

Strike: "or jury commissioner"

2. Page 4, line 13.
Strike: "or" through "COURT"

3. Page 4, line 22,
Strike: "or" through "COURT"

4, Page 5, line 3.
Following: "eeurte"
Strike: "jury commissioner"
Insert: "clerk of the court"

5. Page 5, line 7.
Following: "eeure"
Strike: "jury commissioner"
Insert: "clerk of the court"

6. Page 5, line 8.
Following: "court"
Strike: "or" through "COURT"

on line 14.

on line 23.

on line 9,

Lwhib,
SB8/5y
3/22/¢3



540/260

SB 260 and HB 540: EXPANSION OF GEOGRAPHICAL APPLICATION OF DUI

LAWS.
I. Driving while under the influence of alcohol. 61-8-101. (Minor
differences, no conflict).

A, HB 540:

The provisions prohibiting driving under the influence of
alcohol apply "upon the ways of the state open to the public."”
(Both bills use the same definition of this phrase.)

B. SB 260:
The provisions prohibiting driving under the influence of

alcohol appiy "upon all ways of this state open to the public."

II. Driving while under the influence of drugs. 61-8-101.
(Conflict).
A. HB 540:
The application of the prohibition against driving under
the influence of drugs is limited by amending existing law,

"shall apply upon highways and elsewhere throughout the state,"

(61-8-101.(1)(b)) to "shall apply upon the ways of the state open
to the public." |
B. SB 260:
The present law on the application of the prohibition

against driving under the influence of drugs is unchanged.

I'T\



IIT, 61-8-101 (2) (Different, but no confiict);
A. SB 260:

SB 266 adds "or on the ways of this state open to the
public" to this subsection's exception from the application of
the chapter to operation of vehicles (e.qg. agricultural vehicles)
dirécﬁly across "the public roads and highways of this state.“
Thus driving across a road on a‘tractor is not considered
operating a &ehicle on "the public roads and highways of this
state" or on "the ways of this state open to the public."

B. HB 540: |

HB 540 does not make this addition.

IV. 61-8-401. Prohibition against driving under the influence of
alcohol or drugs. (Conflict).-
A. Application. (Conflict)
1. HB 540.
In amending 61-8-401, HB 540 limits the application of

the prohibition against driving while under the influence of

drugs to the "ways of the state open to the public" while under

existing law, the prohibitibn applies "within the state."

2. SB 260.
In amending 61-8-401, SB 260 leaves these provisions
unchanged.
B. New prohibition. (different but no conflict).
1. HB 540.
HB 540 adds a new subsection (c) that prohibits driving

ﬁnder the combined influence of alcohol and drugs.



2; SB 260.
SB 260 does not make this additidn.'
C. Technical differences and substantive additions.
HB 540 makes technical changes related to its creation of
the "per se" crime of driving with a blood alcohol concentration
of .1 or more as well as some other technical changés that are

not in conflict with SB 260.

V. 61-8-403 (Conflict).
A. HB 540:

HB 540 changes the time that may elapse prior to a hearing
on a petition to.review a suspension from>wi£hin 30 days of
thice to the county attorney to within 10 days of that notice.

B. SB 260:

SB 260 leaves the existing statutory language of 30 days.

VI. 61-8-404.
HB 540 adds to this section, provisions permitting the use as
evidence, of a laboratory report as opposed to testimony of a

laboratory technician. SB 260 does not make this addition.



808/313

Comparison of House and Senate DUI Bills

SB 313 and HB 808: SUSPENSION OF DRIVER'S LICENSE FOR REFUSAL TO

SUBMIT TO CHEMICAL TEST.

I. Geographical Application: (Different but no conflict) HB 808
applies to chemical tests given to drivers on "the ways of the
state open to the public." SB 313 applies to chemical tests given
to drivers on "the public highways of this state." (If HB 808 or
HB 540, which also ﬁses "the ways of thé state open to the
public," pass, that phrase will be merged in the sections

affected by SB '313).

IT. 61-8-402: Suspension procedure. (Conflict)

A. HB 808.

1. Officer seizes and suspends license on behalf of
division and‘gives notice of suspension and review procedure and
temporary driver's permit valid for 48 hours. Procedure is the
séme for nonresident drivers except that the officer does not
seize the license. (Conflict).

2. Suspension: (Conflict)

a. 60 days if no refusal within preceding 5 years.

b. one year if refusal within preceding 5 years.



B. SB 313.
1. Officer seizes license and sends to division (but
officer does not suspend on behalf of division) and issues a 72
hour temporary driving permit. Procedure is the same for
nonresidents except that. there is no provisién excepting them
. from the seizure rule. (Conflict)
2. Suspension: (Conflict)
' a._90 days if first refusal; no probationary license.
b. 6 months if second refﬁsal within 5 years; no

probationary license.

III. 61-8-403: Review of suspension. (Some conflict)
A. HB 808.

1.‘Court. Petition for review may be filed in district
court of county of driver's residence or in distriét court of
county where arrest was made. (Different but no conflict)

2. Time. Hearing must be set upon 30 days notice to
county attorney. (Conflict)

' B. SB 313.

1. Court. Petition for review may be filed in district
court of county of driver's residence only. (Different but no
conflict)

2. Time. Hearing must be set upon 10 days written notice

to the county attorney. (Conflict)





