MINUTES OF THE JUDICIARY COMMITTEE
March 21, 1983

The meeting of the House Judiciary Committee was called
to order by Chairman Dave Brown in room 224A of the capi-
tol building, Helena, Montana. All members were present
as was Brenda Desmond, Staff Attorney for the Legislative
Council.

SENATE BILL 203

SENATOR TOWE, District 34, Billings, explained that

this bill has been heard by the committee previously be-
cause they had Judge Wilson here, who testified on a com-
panion bill that Representative Addy carried. He said that
this bill addresses the question of the use of judicial
talent . after a judge has retired by providing that a judge
or justice who has retired after eight years of service

may assist the supreme court, a district court, or a water
court upon request of the supreme court.

There were no proponents and no opponents.
SENATOR TOWE closed.

REPRESENTATIVE KEYSER asked why they had this eight years
instead of twelve years. SENATOR TOWE responded that he
was not on the committee that made that choice; if a judge
had been elected twice and then retired and stepped down,
most likely that judge would step down before the end of
that 12 years because of a medical disability or for an

age reason; if he decided not to run again or if he was
defeated, then he would almost always have the twelve years.

REPRESENTATIVE KEYSER noted that it doesn't say anything
about a second term - it just says eight years. SENATOR

TOWE replied that that is obvious, i.e., if you are appointed
you have to be elected in the next election; if elected

the second time, that is usually going to be less than

eight years total service; if you are elected once, you

serve six years and elected a second time, you are going

to have a twelve-year term; you have got to be elected

twice under the eight-year term; and he felt that this

was the thinking of the committee.
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REPRESENTATIVE SPAETH wondered if they could put in lan-
guage which says "who has voluntarily retired after eight
years". SENATOR TOWE replied the reason for using the
term "voluntarily" in the first place is because the per-
son who is involuntarily retired after twelve years re-
ceives pension funds; those who voluntarily retire after
twelve years do not; and, therefore, if a person who is
involuntarily retired could be called back to active duty;
whereas the person who voluntarily decides not to run
again could not; and this doesn't make any sense. He
explained that this does not depend on whether or not
they are receiving retirement benefits. He noted that

on page 2, line 17, it says that the daily salary is re-
duced by the retirement allowance, if any.

REPRESENTATIVE SPAETH aksed if he saw any problem with
putting back in the language "voluntarily retires". He
said one of his problems is that when a judge is involun-
tarily retired, the people have expressed their opinion
as to whether they want him to sit on the bench or not.
SENATOR TOWE replied that he does not have too much prob-
lem with that; he felt that they would lose some of the
effectiveness they seek by limiting the number of people
to which this would apply.

REPRESENTATIVE SPAETH commented that he did not know of
anyone who has been involuntarily retired other than at
the polls.

REPRESENTATIVE DAILY queried how many years does a judge
have to work before he is qualified for a full retire-
ment. SENATOR TOWE said that, off hand, he thought it
was 65 or 20 years, whichever is earlier, except he

has to serve eight years, but he was not sure.

There were no further guestions and the hearing on this
bill was closed.

SENATE BILL 248

SENATOR TOWE stated that this bill was originally proposed
by Harold Hanser, County Attorney in Yellowstone County,
and he raised some questions about insanity defense. He
indicated that he was aghast to learn that even though
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they had abolished the insanity defense, they are still,
in some places, using the terms, "not guilty by reason

of insanity". This bill generally revises the laws re~
lating to a claim of mental disease or defect in criminal
proceedings. He informed the committee of all the changes
in this bill.

JOHN MAYNARD, Assistant Attorney General of the state of
Montana, stated that the Attorney General supports this
bill and he was here to answer any gquestions that the com-
mittee might have.

There were no further proponents and no opponents.

SENATOR TOWE closed by saying that the technical question
was particularly critical; and if they don't pass that,
they could have some other problems.

REPRESENTATIVE DAILY noted on page 3, line 11, wherein it
says, "if the court finds that he is still unfit to pro-
ceed" and he wondered who determines if he becomes fit.
SENATOR TOWE responded that the court must submit the in-
dividual to a medical examination by a professional per-
son - a psychiatrist - who would examine the person and
submit its report to the court; based-on this report, the
court must make a determination as to whether he is fit
to proceed or not.

REPRESENTATIVE DAILY asked if he thought this was a pretty
difficult thing to prove, i.e. if they had three psychia-
trists, all three psychiatrists would all say something
different. SENATOR TOWE replied that, in his opinion,
that is exactly why they had the problems with the insani-
ty defense; that is one of the reasons that he was not

in favor of the insanity defense and supported abolishing
that; there is no question but what psychiatrist can dif-
fer; if the defendant disagrees with the psychiatrist's
report, the defendant can bring in another psychiatrist

to try to prove something different; and that is why the
court decides. He stated that he did not know of a better
system.

REPRESENTATIVE DAILY asked if this bill passes, will more
people be able to use the insanity defense in the state.
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SENATOR TOWE replied that no, except for that technical
correction on page 6, this bill does not speak to the
insanity defense; they are talking about his fitness to
proceed; this is different; they have to determine if the
defendant is capable of participating in his own defense;
and, if he is not, he cannot go to trial. He advised

that this will not change the matter because by the supreme
court decision, they have to do what this bill says any-
way; they cannot decide that a man is not fit to proceed;
send him to Warm Springs and then leave him there for the
rest of his life. He continued that you have to pull him
back in ninety days, have him examined again by a psychia-
trist and then decide if he is really fit to proceed;

if he is not fit to proceed and he is not likely to change,
then he felt that it was only fair that they dismiss the
criminal case; but you immediately start commitment proceed-
ings, which will send him right back to Warm Springs, only
then under the mental commitment proceedings and not under
this nebulous unfit-to-proceed thing.

REPRESENTATIVE DAILY asked about the technical question
on page 6, line 12, saying that he stated that a judge
threw a case out of court because of a mistake that was
made by the legislature, and it was codified correctly,
but some sly defense counsel used it to have the decision
reversed and to have the person released; and he wondered
why would a judge do that. SENATOR TOWE replied that the
question was not appealed, and had it been appealed, he
was not sure whether the codification question would have
stood or not. He noted that Harold Hanser just walked in
and he was more familiar with this and requested that he
be allowed to address this and also the insanity defense
situation.

HAROLD HANSER, County Attorney for Yellowstone County,
stated that he did not remember the exact circumstances,
but there was a misprint in the statutes and this is to
bring it back to where it should be.

REPRESENTATIVE DAILY commented that it does not make any
sense that if everyone knew it was a mistake and yet some
judge would set somebody free. MR. HANSER responded that
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people have to execute the laws the way they are written
and that is how this was written.

REPRESENTATIVE DAILY responded that he would agree with
that, but that is the problem that people have with the
judicial system; that it is wrong that they do that - it
is obviously wrong.

SENATOR TOWE explained that they abolished the insanity
defense in 1979; if this mental defect interferes with
the ability to formulate an intent, it still may be a
defense to prove all the elements of the defense.

MR. HANSER indicated that there are some real problems
with the insanity defense; the way it is now it is

very confusing; that he would encourage them to retain
the Senate amendments, but he felt that they should have
a subcommittee over the interim to study this entire is-
sue and come up with some recommendations.

There were no further questions and the hearing on this
bill was closed.

SENATOR TOWE indicated that REPRESENTATIVE ADDY will carry
this bill on the floor of the House. '

EXECUTIVE SESSION

SENATE BILL 381

REPRESENTATIVE KEYSER moved that they table this bill.
The motion was seconded by REPRESENTATIVE SPAETH.

CHAIRMAN BROWN indicated that Senator Hager asked that

they table that bill, which is the grandparent's visita-
tion rights, pending dispostion of Representative McBride's
bill, which he would prefer.

The motion carried with REPRESENTATIVE KEYSER voting no.

REGULAR SESSION

SENATE BILL 138

SENATOR MAZUREK explained this bill, which is an act to
generally revise Montana's codification of the Uniform
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Commercial Code by substantially adopting the 1972 and
1977 changes recommended by the Uniform Law commissioners.
He indicated that they got a message to Ron Wyse, the Uni-
versity law professor who is versed in these Uniform Com-
mercial Code provisions and he is not here this morning,
so he would try to explain the bill the best he could.

BOB MURDO, representing the Business Law Section of the
State Bar of Montana, clarified some of the changes in
this bill.

MIKE ZIMMERMAN, representing the Business Law Section of
the State Bar of Montana, gave testimony in support of
this bill.

There were no further proponents and no opponents.

REPRESENTATIVE KEYSER asked what they were saying in sec-
tion 71 on pages 126 and 127. SENATOR MAZUREK replied
that the law defines what a fixture is; if it is attached
to the realty and cannot be removed without damage there-
to that is a fixture, such as plumbing fixtures, built-in
kitchen equipment, etc.

CHAIRMAN BROWN asked on page 4, lines 7 through 10, why
they have that in there. SENATOR MAZUREK replied that

he thought that this deals with the proceeds and the-
purpose is to make sure that included with the defini-
tion of proceeds would be the production of an oil or gas
well. He presented to the committee an explanation of

the proposed amendments to the bill prepared by Professor
Ron Wyse. See EXHIBIT A.

REPRESENTATIVE HANNAH noted that theses changes were recom-
mended in 1972 and he wondered why this bill is coming

in now. SENATOR MAZUREK replied that it is a uniform law-
most of the other states around us generally have adopted
these changes; you have businesses that deal across state
lines and they need to be playing with the same rules.

REPRESENTATIVE KEYSER contended that this is not a real
uniform law as they have some changes in the law that
are really different. SENATOR MAZUREK responded that
this 1is correct to a degree and there are some changes
such as the agricultural change that was proposed as an
option for the states to pick one or the other; and
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Montana chose one option and they are stuck with it. He
emphasized that, for the most part, it is uniform and he
thought that Louisiana is the only state that has not
adopted the Uniform Commercial Code.

REPRESENTATIVE CURTISS asked MR. MURDO if it was his opinion
that Montana was at a disadvantage because of this lack

of uniformity. He responded no, he thought they have uni-
form law along with the other states in the United States
and the things that happen are a little different in Mon-
tana versus Wyoming, Idaho, North and South Dakota; those
are 1972 amendments that they are talking about and some

of those states have adopted those amendments; he did not
think they were disadvantaged but, if they were Louisiana
and did not have this law, they would be disadvantaged.

There were no further questions and the hearing on this
bill was closed.

SENATOR MAZUREK indicated that REPRESENTATIVE RAMIREZ will
carry this bill on the floor of the House.

SENATE BILL 237

SENATOR HALLIGAN, District 48, Missoula, stated that this
bill provides a procedure for restitution to victims of
crimes by the criminal offenders and a procedure upon de-
fault in payment of restitution; restitution is not a new
conviction and is not a new sentence, but the supreme court
about four months ago, dealing with a case wherein resti-
tution was involved, indicated that there are no guidelines
within the state of Montana in relation to restitution; so
the supreme court suggested that the legislature look at
the model corrections act and develop some model language
that deals with the area of restitution; and that is ex-
actly what this bill is. He explained some important areas
in the bill.

REPRESENTATIVE ASAY, District 50, Forsyth, arose in support
of this bill and said that, in visiting with a judge in

his district, he indicated that there was definitely a
need for a provision of the payment of restitution through
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a court—-appointed individual. He indicated that this bill
will give the court the means to apply restitution and
take care of many problems in the early stages.

BECKY FAIRCLOUGH, Director of the Cascade County Resti-
tution Program, stated that she has come to realize how
important the use of restitution is in the district court
system. She thought that this bill was really important
and she presented to the committee a letter she received
from Andrea Bartelt, Director of PACE Program. See EXHIBIT
A-1.

PENNY SEY, Restitution Officer for the First Judicial Dis-
trict, said that their most important concern is for the
victim of the crime; they receive the investigative report;
then they contact the victim; they assist him in filing a
report; they help with filing with insurance companies;
they complete the report to the court; they go with the
victim to testify in behalf of the victim; and once resti-
tution is ordered by the judge, they monitor the payments;
if a defendant does not have a job, they secure employment
for him or they get him into training or schooling.

CURT CHISHOLM, Deputy Director for the Department of In-
stitutions, said that they agree in concept with the in-
tent of the bill, but they wanted to point out that some

of the language in section 5 turned up missing and they
would like this amended back into the bill in order to
clarify the supervision of payment and this needs to be
broader than it is right now instead of just placing that
responsibility on the probation officer. He also was
concerned on pages 1 and 2, section 2, wherein they asked
the probation officer to include in the presentence report
some information that is suggested there and the reason
they opposed this is because they did not think it was
appropriate for the probation officer to become, in effect,
insurance adjusters and have to make judgments on the
amount of damage, make judgments on the ability to pay,
etc. He indicated that they were hopeful that they could
oversee that process, incorporate it into their presentence
investigation, but not actually be responsible for making
judgments on anyone's ability to pay or the amount of
pecuniary loss.
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JOHN MAYNARD, Assistant Attorney General for the state

of Montana, testified that the Attorney General supports
this bill wholeheartedly; that it is a concept whose time
has come; but the problem with this bill is that it was
initially drafted from a uniform act and that in justice
court, they do not have probation officers, restitution
officers, etc. He noted that in Great Falls the restitu-
tion officer, by mutual agreement, does service the needs
of the justice court.

There were no further proponents and no opponents.

SENATOR HALLIGAN said there was a small technical amend-
ment that should go on this bill in order to be in accord
with the deferred sentencing bill, that has already passed.

REPRESENTATIVE HANNAH indicated that he would like the
record to show that he was in support of this bill.

REPRESENTATIVE ADDY noted on page 6, line 2 and also section
8, page 6, that they are making it possible for a judg-

ment to be obtained against a perpetrator in both of those
sections and he wondered if that judgment is subject to

the exemption against property that is claimed in bank-
ruptcy - the kinds of property that is subject to any

other judgments - things that are necessary to carry on

a trade, etc. SENATOR HALLIGAN responded that the language
in line 6 keys it into the other provisions of law and he
thought the exemptions would apply as well.

REPRESENTATIVE JENSEN asked MS. FAIRCLOUGH if they have
special funds where the funds flow in and out and those
are authorized by the judge. She responded that she is
employed by the district judge; her accounts are set up
by the county; they have a cross-reference system so that
her work can be checked.

REPRESENTATIVE JENSEN indicated that the guilty indivi-
dual gives you money, it goes into the account, you write
a check and then send it to the victim; and he asked how
many accounts does she have right now. MS. FAIRCLOUGH
replied that she has two accounts in Cascade County right
now.
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REPRESENTATIVE ADDY asked who would be the most appropri-
ate official on a county-wide basis to handle this kind
of program. MS. FAIRCLOUGH responded that they have the
program and they are able to collect enough money that
they even make a profit off that program for their coun-
ty; and she would say that the best way to handle this is
to have a person who is designated as a restitution offi-
cer that could handle it like a business - not a proba-
tion officer - but someone who would have time to give
enough attention to this.

REPRESENTATIVE ADDY asked if she was saying that the du-
ties of the person who handles the crime victim's compen-
sation program would conflict a little with the duties of
a restitution officer and that they would not fit hand-in-
glove. He wondered why they could not put the same hat
on one person. MS. FAIRCLOUGH responded that they are
two different theories, i.e. the crime victims' compensa-
tion act allows for victims to be paid by a division of
the Workmens' Compensation program; restitution is some-
thing totally different and they are coming out of two
separate entitites. She thought that there might be con-
flict there.

REPRESENTATIVE CURTSS asked if she understood her to say
that they were able to make a profit on this in Cascade
County. MS. FAIRCLOUGH replied that they are now at that
point; their program costs so much to operate; when they
count their statistics for budgeting time, they count all
the money they have put back into the court system; eventual-
ly when you collect contracts on court-ordered sentences,
you are going to come out collecting more than the program
costs the county even though all that money is not funneled
directly into the judicial system of the county, it is
funneled to the taxpayer of the county.

REPRESENTATIVE CURTISS asked how is that money apportioned
to the victim of the crime. MS. FAIRCLOUGH replied that
basically what they do is they find out what the loss is
to the victim; they put that before the court; the court
returns orders that the defendant pay so much to the vic-
tim; it is up to her to see that that money gets to the
appropriate party and to make sure that that individual
has that money coming; and they compensate 100 per cent,
if possible, or whatever the court choses to order.
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REPRESENTATIVE CURTISS asked if more can be actually as-
sessed against the perpetrator of the crime than the ac-
tual damages. MS. FAIRCLOUGH replied that no, they can-
not; that part of what she does is try to ascertain the
amount of loss; she had a case where a truck was stolen;
replacement cost of that truck was $15,000.00 - that was
what the victim wanted - but you have to go by fair mar-
ket value; and it was up to her to determine what fair
market value was; the court chose to order only fair mar-
ket wvalue, not the assessment costs, so the victime got
what his truck was worth, but he did not get a new truck.
She testified that the court never orders more to a vic-
tim than is his actual loss.

REPRESENTATIVE CURTISS asked how is the funding for your
department provided. MS. FAIRCLOUGH replied that she
started on the Board of Crime Control for three years

on a grant; then the county took over that grant and they
sponsor and pay for the program out of the district court
budget.

REPRESENTATIVE KEYSER asked if this bill applies mainly
to felons. SENATOR HALLIGAN responded for both misdemeanors
and felonies. :

REPRESENTATIVE KEYSER noted on page 3, section 4, it says,
"The court may not establish a payment schedule extending
beyond the statutory maximum term of confinement"; and he
wondered if they had a misdemeanor crime wherein the maxi-
mum would be sixty days or something like that, how would
this work. SENATOR HALLIGAN replied that he will be al-

~ lowed as much as two years for this restitution to be made.

REPRESENTATIVE JENSEN noted on page 1, line 20, under

new section 2, it says, "condition of a deferred or sus-
pended sentence" and he wondered if they meant deferred
imposition of sentence or deferred prosecution of crime; and
there are prosecutions which are deferred based on certain
conditions. He asked if they should add the word, "prose-
cution". MR. MAYNARD responded that, as a practical mat-
ter, there may be cases in which that is the practice, but
he did not know if that was authorized by current law and
those are found at the conclusion of the criminal proce-
dure code; and that is where restitution is authorized.
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REPRESENTATIVE JENSEN questioned in a smaller county,

who did she think should be the responsible party for

the administration of these funds. MS. FAIRCLOUGH re-
sponded that probably the most logical for the collec-
tion would be the clerk of the court's office, because

in a lot of cases, they are collecting money for child
support and this type of thing and they are already bond-
ed; however, they may not like to get involved in the
part of determining loss and where this money goes.

REPRESENTATIVE ADDY commented that he heard Mr. Maynard
say that many prosecutors do make restitution as a con-
dition of deferred prosecution and they do it with a pri-
vate agreement with the defendant rather than by an or-
der of the court. MR. MAYNARD responded that he was not aware
of any provision in law that addresses that and if they
are ordering restitution, logically that would be the

way that they are doing it; he was not aware of the fact
that they do order restitution in deferred prosecution,
but he would think that the prosecutor would say, in those
instances, that he would defer prosecution on this if
these things were done. He noted that there is a very
elaborate deferred prosecution program in Billings and
there are a number of conditions that they impose, but

he didn't know if they ordered restitution.

REPRESENTATIVE ADDY commented the problem he has with

that is that it seems to him that they may not have enough
leverage to be able to enforce the restitution if they

do not have the equivalent of a judgment from the court.
He wondered if they really want to have a real active
restitution program premised upon deferred prosecution.

It would seem better to him to get the judgment of the
court first and then deferred imposition of sentence.

MR. MAYNARD replied that that is all that is addressed

by this bill is deferred imposition of sentence.

REPRESENTATIVE IVERSON said that it bothered him if they
are talking about restitution prior to establishing guilt.

There were no further questions and the hearing on this
bill closed. Senator Halligan noted that Representative
Asay will carry this bill on the floor of the House.



Judiciary Committee
March 21, 1983
Page Thirteen

EXECUTIVE SESSION

SENATE BILL 394

CHAIRMAN BROWN passed out to the committee copies of a
letter received from Curt Chisholm, Deputy Director of
the Department of Institutions. See EXHIBIT B. He in-
dicated that this bill was passed out of here, but he has
not signed the Standing Committee Report because of this
letter.

REPRESENTATIVE DAILY moved that they reconsider the ac-
tion taken on this bill. REPRESENTATIVE FARRIS seconded
the motion. The motion carried unanimously.

REPRESENTATIVE SPAETH moved that this bill BE CONCURRED
IN. REPRESENTATIVE KEYSER seconded the motion.

REPRESENTATIVE DAILY moved that on page 8, that lines 15,
16 and 17 be stricken in their entirety. The motion was
seconded by REPRESENTATIVE CURTISS.

CHAIRMAN BROWN requested Curt Chisholm to explain this

a little further. MR. CHISHOLM explained the problems
and then noted that if they get a license, which the

Drug Enforcement Administration said they would give

them if they applied for it, they would be able to do
this; but they said not to tamper with the Pharmacy Prac-
tices Act; they can order these drugs directly from the
manufacturer and they can keep it on hand in the event
they ever need it.

The motion carried unanimously.

REPRESENTATIVE KEYSER moved that this bill BE CONCURRED
IN AS AMENDED. REPRESENTATIVE CURTISS seconded the mo-
tion. The motion carried with REPRESENTATIVE DARKO and
REPRESENTATIVE VELEBER voting no.

SENATE BILL 203

REPRESENTATIVE ADDY moved that this bill BE CONCURRED IN.
REPRESENTATIVE JAN BROWN seconded the motion.
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REPRESENTATIVE SPAETH moved to amend this bill on page
1, line 18 by inserting the word "voluntarily" between
"has" and "retired". REPRESENTATIVE IVERSON seconded

the motion.

REPRESENTATIVE SPAETH stated that he felt that they elect
judges in this state and when they do not voluntarily re-
tire, it is generally that they were defeated and the
voters have expressed their desire for one reason or
another that they would just as soon not have those people
sitting on the bench.

REPRESENTATIVE ADDY asked if they elect water court judges.
REPRESENTATIVE SPAETH responded that water judges are
elected essentially at some point in time and at least

in one instance had voluntarily retired. He advised that
they presently have a water judge who had been involun-
tarily retired, but he did not think that this applies
here.

REPRESENTATIVE ADDY asked about Judge Shanstrom. REPRE-
SENTATIVE SPAETH replied that he never even thought about
Judge Shanstrom, but he was defeated; but he was appointed
to be on the water court and never got off the water court.

REPRESENTATIVE SPAETH thought that voluntarily retired
is pretty critical and when he made that motion, he did
not even think of the judges that are involuntarily re-
tired, but now that he thought of it, it makes even more
sense.

REPRESENTATIVE ADDY commented that if they were going to
limit the pool of judges to a very small number, then there
would be cause forconcern, but there are lots of retired
judges.

REPRESENTATIVE BERGENE indicated that the thing about
involuntarily is that a person could be in fairly good
health and not be able to stand the strain of being a
district court judge on a daily basis; and for a medical
disability, you are limiting that too.
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REPRESENTATIVE SPAETH commented that he thought about
that too, but no one really does that; they generally
serve out their term and as a practice, he does not
know of anybody who is retired under that provision
and thinking back over the last ten or twelve years,
he does not know of any judge that is in that particu-
lar situation.

The motion carried unanimously.
REPRESENTATIVE ADDY moved that the bill BE CONCURRED IN
AS AMENDED. REPRESENTATIVE JENSEN seconded the motion.

The motion carried unanimously.

SENATE BILL 248

REPRESENTATIVE DAILY moved that this bill BE CONCURRED
IN. REPRESENTATIVE DARKO seconded the motion.

The motion passed with REPRESENTATIVE KEYSER, REPRESEN-
TATIVE CURTISS, REPRESENTATIVE HANNAH and REPRESENTATIVE
IVERSON voting no.

REPRESENTATIVE JAN BROWN noted that Harold Hanser brought
up the matter of doing a study on the commitment law and
she wondered if there was a bill in on this or should they
do this as a committee.

REPRESENTATIVE IVERSON saild that a resolution can be in-
troduced up to the 90th day

CHAIRMAN BROWN noted that, as far as he knew, nobody has
talked about it. .

REPRESENTATIVE SPAETH felt that SB 347 or HB 888 has got
to be reported out in order to have any sanity on our
streams this summer. CHAIRMAN BROWN indicated that they
would check HB 888 out and decide what they can do with
SB 347 tomorrow morning.

CHAIRMAN BROWN indicated that they have SB 391 and SB 237,
which deals with restitution and he wondered if they
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as a committe,were comfortable with those bills, or would
they like him to have David Ness come in and give them

a half-hour presentation on restitution. It was agreed
that they were all comfortable.

REPRESENTATIVE KEYSER moved that the meeting be adjourned
at 10:26 a.m.

Alice Omang, Seg;giary ——

DAVE BROWN, Chairman
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“AN ACT ALLOWIHG A DEPENDANT SENTERCED 70 DEATH TO CBOOSE BETYWEBEN
BANGING AND A LETEAL INJECTION; PROVIDING THAT THE WARDEN OF THE
STATE PRISOR SHALL PROVIDE THE PLACR, PERSON, AND IHPLEMENTS TO
CARRY QUT THE EXECUTION; CHANGING THE LIST OF PERSOHNS VIEWING THE
EXECUTIONSG AND REXEMPTING PERSONS ACTUALLY PERFORMING THE BXECUTION
PROM PROFESSIONAL LICENSIHG REQUIRENENTS; ABENDING SECTIONS 37~3-103,
37-8~103, 45-3-109, 46-19-183, 46-19-292, ASiD 46-15-204, MCA;

PROVIDIAG POR APPLICATION 'TO DEATH SENTENCHS IMPOSED BEFORE AuUD AFTER THE
EFFECTIVE DAZE OF THIB ACT; AND PROVIDING AN IMMEDIATE RFFPECTIVE DATE.

Respectfully report as fOHOWS: That.....cciiiieiircriincnriirntininiieeirecieeesreeeenneesrsassessessetssessssnnsessssnsessennssssasns

'SE AMEEDZD AS FOLLOWS:

1. Page 8, following line 1l4.
Strike: Subsection (6) in its entirety.
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OP-SUERTF~BUP-SUPPFRAENG~CRON~A-NANTAL-BESBASE-OR-DREFECP-AT~SHR-PIME
OP-PER~-OPFRNSEs ALLOWING A COUNTY ATTORNEY TO RAISE THE ISSUE OF A
CRIMINAL DEPENDART'S LACK OF FITNESS TO PROCEED WITH TRIAL; PROVIDING
FOR THE DISPOBITION OF THOSE DEPENDANTS YOUND UNPIT TO PROCEED;
CORRECTING A BEFERENCE IM PRIOR LEGISLATION DESCRIBING A MENTAL
DISEASE OR DEFECT; AMENDING BROPIOND-46-34~20%7 SECTION 46-14-221,
ANB-46-24-3157 MCAr AMBNDENG A4D CHAPTER 713, SUCTION Y1, LAWE OF
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P)ACE SKYLINE CENTER.- 3300 Third Street NE, Great Falls) Montana 59404

March 10, 1983

Becky Fairclough | <.

Restitutions Department Efﬁ(k41314-F}

CASCO Building ~

Great Falls, MT 59401 . 3—&[»83
SE 32

Dear Becky:

: Thank you for agreeing to be a resource speaker at our PACE Creative
Problem-Solving Workshop on March 22 and 23. The workshop will be held at
the Memorial Youth Center, 801 Second Avenue North. You will be working
with students from 9:00 to 11:30 a.m. both days.

The topic is "Is There Justice in the Law?" and will focus -on justice
from the perspective of the victim, the criminal and society. Please respond
to the topic from your perspective. You will first speak for five minutes
as a member of a panel. Following the panel, the students will rotate to
you for a series of question/answer sessions. Please interact with them in
whatever way you feel will encourage the exchange of ideas.

Here is the morning schedule:

0 - 8:20 Registration
0 8:30 Welcome .
8:30 - 8:50 Keynote Address, Judge William Coder
0 9:00 Introduction of Panel and Coaches
0 9:30 Panel: Father Gregori, moderator; Becky Fairclough;
. Mike Gersack; Tom McKittrick; Mike Smartt
:45  Break :
:25  FACT FINDING: Question/Answer Sessions {five 20-minute
sessions of approximately 20 students)
11:25 - 12:00 Fact Finding Summary (Teams & Coaches)
12:00 - 12:30 Lunch

9:30 -
9:45 - 1

-— 0

Lunch will be served at noon and we invite you to join us as our
guests Please call the PACE Office, 791-2270 if you will be able to stay.

Thank you again for sharing your time and knowledge with us. You
will be an integral part of the FIRST step of the Creative Problem-Solving
Process. . :

incerely,

dizo Pade

Andrea Bartelt, Director
PACE Program

AB:1s
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DEPARTMENT OF INSTITUTIONS

8 \ TED SCHWINDEN, GOVERNOR 1539 1TH AVENUE

(406)449-3930 HELENA.MONTANA 59620
Exhubit B
March 21, 1983 3"‘3‘*53
S& 39Y

Representative Dave Brown

Chairman

House Standing Committee on the
Judiciary, House of Representatives
State Capitol

Helena, Montaga 59602

Dear Repzaézntative Brown:

Apparently your committee has already taken executive action on SB
394 and that it be reported out with a "do pass" recommendation. That
is unfortunate. Since, however, an alternative method of ezecution
with our warden now responsible for the process, appears to be the
preference of both houses, there is a procedural problem which needs to
be corrected prior to taking an further action on the bill.

I would recommend that the bill be reconsidered and amended and
specifically that lines 15, 16 and 17 on page 8 of the bill be deleted
in their entirety.

The reason for this is summarized in the followirg:

1. To require a pharmacist tc dispense without a prescription, a
schedule II, controled substance, such as sodium pentothal,
compromises the pharmacist with statutes in the Pharmacy
Practices Act of this State, but more importantly, would place
him in direct violation of federal law that guides the
handling of controlled substances.

2. It would be difficult, in fact - almost impossible, to find a
physician licensed in this state to write a prescription for
sodium pentothal for purposes of execution. I would
speculate they would resist on the basis that anv involvement,
even remote, would violate their code of ethics and the oath
that they take to sustain life.
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3. There is, however, a solution. I have consulted with the
Compliance Office of the Department of Justice, Drug
Enforcement Administration in Seattle. They recommend that we
not tamper with the Pharmacy Practices Act as the bill
suggests, but that we apply for and secure approval for a
license to procure and use this schedule II substance as a
"research" entity sanctioned by the Drug Enforcement
Administration. This would allow the Warden to procure
directly from the manufacturer, a supply of sodium pentothal
in injectable form and in appropriate dosages. It would also
allow the Warden to '"dispense'" or hand over to the executioner
a quantity of sodium pentothal for the purposes of execution.
The executioner 1s authorized by law to administer such drugs
for the purposes of an execution by a lethal injection and
therefore does not require a license. This would not involve
or compromise any licensed practitioner in the state of
Montana, principally doctors, and would not compromise or
involve a licensed pharmacist operating under State law. As
far as we can tell this is the most workable method to handle
this very delicate situation.

4, The two chemical paralytic agents that would have to be used
to insure death would more than likely be [following upon the
recommendations from the Texas Corrections Department] (1)
pancuronium bromide - a skelital muscle relaxant that
suppresses the respiratory system, (2) potassium chloride,
which would arrest the heart and circulatory system. These
substances are referred to as legend drugs but fall under the
jurisdiction of the Food and Drug Administration. The Food
and Drug Administration prohibits their dispensation without a
prescription. However, we can work with our physicians or
through the Board of Pharmacy to secure a supply of these
substances through a pharmaceutical outlet on a doctor's
order. This would not be the same as a prescription for a
schedule II substance. The doctor would simply order for us,
on behalf of the Warden, a sufficient supply of these
substances to store for our use at Montana State Prison. The
use, procurement, and the control of legend drugs such as
described above, does not get us involved in the very delicate
control requirements of a schedule II substance.

If we follow these procedures, it looks as if we can accomplish
what is intended by the legislature without creating ethical ard legal
problems for our pharmacists and physicians.
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We offer these suggestions as an aid to you and your committee, in view
of the fact that we will ultimately become responsible for the business
of executing death row inmates, and therefore would want the statutory
provisions which authorizes executions to be workable and free of
complications.

Respectfully yours,

CHISHOLM
Deputy Director
Department of Institutions

CC:sd

cc: Warden Henry Risley
Gene Huntington
Senator Bob Brown





