
HOUSE NATURAL RESOURCES COMMITTEE MINUTES 
March 16, 1983 

The Honse Natural Resources Committee convened at 7:10 p.m. 
on March 16, 1983, in the House Chambers, with Vice-Chairman 
Bob Ream presiding and all members present except Reps. Bergene, 
Brown, Hand, McBride, Quilici, Iverson and Fagg, who were 
excused. 

Vice-Chairman Ream introduced the committee members and 
explained that he was charring the hearing as Chairman Harper 
was the sponsor of one of the bills. He said each chief spon
sor would introduce his bill and have several witnesses speak 
for his bill. After this the hearing would be opened so all 
could make comments on any of the three bills. 

The three bills heard were HBs 893, 894 and 908. 

HOUSE BILL 893 

REPRESENTATIVE TED NEUMAN, District 33, chief sponsor, intro
duced his bill and a copy of his testimony is Exhibit 1 of 
the minutes. 

LEO BERRY, Director, Department of Natural Resources and 
Conservation, spoke next in support and a copy of his testimony 
is Exhibit 2 and a copy of his suggested amendments is Exhibit 
3. 

TED DONEY, attorney in private practice, former director of 
the Department of Natural Resources and Conservation, spoke 
in support and a copy of his testimony is Exhibit 4. 

K.M. KELLY, Montana Water Development Association, spoke next 
in support. He said they support both this bill and HB 894. 
He said their organization represents a broad section of 
Montanans - farmers, ranchers, industrialists, lawyers, 
individuals - and have supported water development since 1943. 
He said they feel we have bought all the time we can afforB to 
buy and the time has come that we must reserve the water for 
Montana's use. He said they fully support Mr. Doney's testi
mony and feel that a study will do nothing but delay the in~vi
table and so urged the committee to pass this bill or HB 894. 

HOUSE BILL 894 

REPRESENTATIVE BOB ~~RKS, District 80, chief sponsor, intro
duced his bill and a copy of his testimony is Exhibit 5 of the 
minutes and a copy of his suggested amendments is Exhibit 6 
of the minutes. 
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MIKE FITZGERALD, President, Montana Trade Commission, spoke 
in support and a copy of his testimony is Exhibit 7 of the 
minutes. He said he believes Mr. Doney is right that we 
have a window of opportunity that will not last long, others 
will claim our water and capture our potential coal markets. 
He said they support both bills, but do t:ake exception to 
89~including oil and natural gas pipelines into the Major 
Facility Siting Act. 

JAMES D. MOCKLER, Montana Coal Council, spoke in support. A 
copy of his testimony is Exhibit 8 of the minutes. 

MONS TEIGENi Montana Stockgrowers and Cowbelles, said both 
orga1izations want to go on record as supporting both bills. 
He s3.id they Had not arrived at this decision lightly as it 
is a matter of serious concern to both organizations. He 
said ten or fifteen years ago they opposed the sale of Montana's 
water. Mr. Teigen said the bills' sponsors and representatives 
of the DNRC had been invited to speak before their organi-
zations and while they were a fairly hostile group to start 
with, answers received helped to settle concerns. He said one 
of the problems they had years ago was the talk of using under
growld water from the Madison formation in southeastern Montana. ~ 
He said this was objectionable then and still would be. He said 
at i::>sue here is stored water and water that is available, sur
plus to our needs. He said he felt one of the cases brought to 
ligh1: that has not been mentioned yet is the situation that 
exis1:s with the Tongue River Reservoir. He said he understands 
the ~rongue River Dam is in need of repair, but agriculture as 
such just can't afford to put the money forward to rebuild that 
structure. If it were possible to sell some water, and build 
the Btructure a little higher, perhaps agriculture could continue 
to bEmeft from the use of that water and some of it could be 
sold to some industrial user. He said he felt it was time for 
us in Montana to get our heads out of the sand and realize what 
is going on around us. He said we keep talking about develop
ment and yet every time a proposal comes up we shoot it down for 
one reason or another. He said speaking personally he has three 
children and two have had to leave the state in order to get 
gainful employment. He said we should get on with the job, get 
Montana on the road and provide some of these jobs so we can 
keep the- kids around here. He said his organization is not 
opposed to selling a little water off if we can get paid for 
it. A copy of his witness statement is Exhibit 9. 

HOUSE BILL 908 

REPRESENTATIVE HAL HARPER, District 30, chief sponsor, intro
duced his bill and a copy of his testimony is Exhibit 10. 
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MIKE MELOY, Lawyer practicing in Helena, speaking for himself, 
spoke in support and a copy of his testimony is Exhibit 11 
of the minutes. Exhibit 12 is a letter written by Mr. Meloy 
to Chairman Harper and Senator Blaylock. Copies of this 
were given to all the members. 

PAUL SMITH, Boulder, spoke in support and a copy of his 
testimony is Exhibit 13. 

SHARON MORRISON, Helena, representing self, spoke in support 
and a copy of her testimony is Exhibit 14. 

'--
DOROTHY BRADLEY was not able to be present but copies of her 
comments were given to the committee members and a copy is 
Exhibit 15 of the minutes. 

Vice-Chairman Ream now opened the meeting to testimony 
from the floor on any of the three bills being heard. 

, 
DON BOGGS, representing the Blackfeet Tribe, spoke in favor 
of HB 908 and a copy of his testimony is Exhibit 16 of the 
minutes. Exhibit l6b is a letter he left from Cate Crowley 
dealing with Indian water rights. 

J&~S T. MULAR, State Legislative Director, Brotherhood of 
Railway and Airline Clerks, spoke in opposition to all three 
bills and a copy of his testimony and exhibits is Exhibit 17 
of the minutes. Mr. Mular also left for the record 180 petitions 
signed by 3,424 people opposing coal slurry pipelines (these 
are attached to the minutes) . 

M:ORRIS GULLICKSON, Legislative Representative for United Trans
portation Union, AFL-CIO, spoke in 'opposition to all three 
bills. A copy of his testimony is Exhibit 18 of the minutes. 

REPRESENTATIVE ROBERT BACHINI, District 7, said he would like 
to go on record as opposing HBs 293 and 894 and in support 
of HB 908. 

WYATT FROST, Cement Workers Local 239, Three Forks, spoke in 
opposition to all three bill~. A copy of his testimony is 
Exhibi~grOf~inutes. 

LARRY DODGE, small businessman from Helmville, spoke opposing 
HBs 893 and 894 and supporting HB 908 and a copy of his testi
mony is Exhibit 20 of the minutes. 

MARY B. HAMILTON, Stevensville, representing self, spoke in 
opposition to HBs 893 and 894 and a copy of this testimony 
is Exhibit 21 of the minutes. She said she was ambivalent on 
HB 908. She said she does like caution. She felt this bill 
is another delay tactic and she said sometimes delay is the 
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only tool to be had. She said once a resource is politicized 
there are very few tools left. She said in this respect she 
supports HB 908. 

TERRY MURPHY, President of Montana Farmers Union, spoke as a 
proponent of HB 893 and HB'894 and a copy of his testimony is 
Exhibit 22. He said their executive board and membership were 
both split on this issue. 

REPRESENTATIVE MARY ELLEN CONNELLY, District 15, spoke in 
opposition to HBs 893 and 894 and in support of HB 908. 
She said ·one of the most serious problems is what this 
will do to the states that share water resources. She 
said there will be strong competition to make wat~r sales 
at the expense of the neighboring states. She said another 
problem is land condemnation if we have coal slurry pipelines. 
She said another concern is the loss of railroad jobs. She 
left a signed petition 'with 40 signatures from the Whitefish
Kalispell area opposing coal slurry pipelines and this petition 
is Exhibit 23 of the minutes. 

Vice-Chairman Ream said Speaker of ·the House, Dan Kemmis, 
who had planned to be a speaker on HB 908 but was unable to 
be present earlier was now here and would speak on that bill. 

-------------- _. - --~---- -- -. --. __ ._- ----._--_ ... _--_._._------------

REPRESENTATIVE DANIEL KEMMIS, District 70, spoke in support 
of HB 908 and a copy of his testimony is Exhibit 24. 

VERNON WESTLAKE, Gallatin County Agricultural Preservation 
Association, the Park County Legislative Association, and 
T.E.A., Bozeman, spoke in opposition to HBs 893 and 894 
and a copy of his testimony is Exhibit 25 of the minutes. 

SAM RYAN, Montana Senior Citizens, said he opposed all the 
bills and hoped the committee would not pass any of them. 

BOB VIRTS, President of the Montana Senior Citizens Association, 
spoke in opposition to HBs 893 and 894 and a copy of his 
testimony is Exhibit 26. 

GFACE- Em'JARDS ,Northern Plains Resource Council, spoke in 
o~position to HBs 893 and 894 and in support of HB 908. 
Sr.e said they support efficient and responsible development 
of Montana water. She said it is not necessary to rush into 
ar.other large water development act and questioned the repealing 
of the coal slurry ban. She said people should know the reason 
fClr the pressure, the benefits and the dangers of the repeal. 
St.e said the public must be involved in anything of this 
mc.gnitude. She suggested that public members be included in 
tt.e study committee. ,. 
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HERB MOBLEY, Tongue River Water Users Association, said he had 
been involved in water development all his life. He said 
they accept the concepts and support HB 894. He urged the 
committee to listen to Mr. Doney's recommendations. He said 
their Tongue River High Dam which had been authorized in 1967 
but yet unfunded is needed to solve their flood water problem. 
He said their Board of Directors had voted unanimously on the 
attached list of recommendations. This attachment is Exhibit 
27 of the minutes. 

WILLA HALL, League of Women Voters of Montana, spoke in 
support of HB 908 and in opposition to HBs 893 and 894. A 
copy of her testimony is Exhibit 28 of the minutes. 

BILL FOGARTY, Administrator of the Transportation Division, 
Department of Commerce, spoke next and a copy of his testimony 
is Exhibit 29. 

DON SKAAR, Montana Chapter of the Sierra Club, spoke in opposi
tion to HBs 893 and 894 and in support of HB 908 and a copy 
of his testimony is Exhibit 30 of the minutes. 

LEO BERRY, Director of the Department of Natural Resources 
and Conservation, presented the testimony of the deparLment 
on HB 908. A copy of this is Exhibit 31 of the minutes. 

JO BRUNNER, Women Involved in Farm Economics, said overall 
they find Rep. Neuman's HB 893 most agrees with their organi
zation's aims. A copy of her testimony is Exhibit 32 of the 
minutes. She said Pat Underwood of the Farm Bureau and Steve 
Meyer, Conservation Districts, who were unable to attend, had 
asked that they be recorded as concurring with WIFE's 
testimony. 

TONI KELLEY, Chairman of the Northern Plains Resource Council, 
spoke in support of HB 908 and a copy of her testimony is 
Exhibit 33. 

DON SNOW, Stevensville, representing self, spoke in support 
of HB 908. A copy of his testimony is Exhibit 34. 

SUSAN COTTINGHAM, Environmental Information Center, said their 
organization was formed to promote the wise use and conserva
tion of our state's resources and she said they continue to do 
so tonight by opposing HBs 893 and 894 and supporting HB 908. 
She felt it would be good to amend the instate ban to require 
legislative approval of all large water diversions. Also, she 
saId it is important to fund the water adjudication process 
and asked the committee to use political will to get the 
needed revenue to continue this. She said we should move with 
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all due speed to begin to settle the ins1:ream reservation pro
gram in the other basins as we have done in the Yellowstone Basin. 
She said they would like to echo Rep. Kerrunis when he said 
Montana should take the'leadership in the Missouri Basin states 
to avoid the kind of water war we have not seen before. She 
said she felt we seriously threaten the 44 Flood Control Act 
and the agreements that were .reached if ''Ie don't begin to make 
overtures to those states in a responsible manner. She said 
they were pleased to see the GoVerfioj:'---of Wyoming use this 
type of prudent and cautious approach when he vetoed the legis
lation that came out of the Wyoming legislature. 

LLOYD ANDERSON, Montana Senior Citizens l\ssociation, spoke in 
opposition to HB 893 and a copy of his testimony is Exhibit 35. 

JOHN BYRD, representing self, spoke in opposition to HBs 89~ 
and 893 and a copy of his testimony is Exhibit 36. 

ROBERT VANDERVERE, concerned citizen, said he respects all the 
legislators whose names are on the bills. He felt, though, 
that Rep. Harper's bill seems to hit the nail on the head. 
He said they don't know how much water they have and it should 
be found out by a study. 

WILLIAM A. BRASHER, Burlington Northern Railroad Co., spoke '-
nExt and a copy of his testimony is Exhibit 37. 

ESTHER D. RUUD, Montana Cattlemen's Association, said they 
s~pport most of HBs 893 and 894 and oppose 908. A copy of 
her testimony is Exhibit 38 of the minutes. 

CEESTER W. PETERSON, Columbus, representing Stillwater County 
Water Users, spoke in opposition to HBs 893 and 894 and in 
s~pport of HB 908. A copy of his testimony is Exhibit 39 
of the minutes. 

WPLTER ARCHER, Olive, President of the Powder River Protective 
AEsociation, Vice Chairman of the Northern Plains Resource 
Ce,uncil, spoke in support of HB 908 and in opposition to 
HEs 893 and 894. A copy of his testimony is Exhibit 40. 

WP.RD SHANAHAN, Northern Tier Pipeline, said they aren't in 
tt~ coal business or the water business but in the crude oil 
pj,peline business. He said each one of the bills has language 
in it modifying the MFSA which gives them cause for alarm. 
HE~ said from the discussions this evening the intent is to 
ti~e the language out. He said he would like to participate 
in that. 

GORDON MCGOWAN, former legislator, said he has had more exper- 'l1li 
iEmce introducing water legislation than. anybody in the state 
0:: Montana and so he understood what the concerns were. He 
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said he recognized the problems and they are serious. He 
said he had not had a chance to fully check through the bills 
but after a cursory check could see some good things in both 
HB 893 and HB 894 and he felt that reasonable people could 
now sit down and take the best of them and put something together 
for the good of the state of Montana. He said we are already 
75 years behind. He said there was a water code introduced 
in Montana in 1907 - a new water code. Between 1907 and 
1939 it was introduced six times more and killed each time. 
He said he had introduced the water code eight times before 
it finally got through. So, he said, we move slowly. He said 
Mr. Kemrnis has logic in his statements that we should slow 
down and take another loo~ but if you study this for two years 
when you come back a lot of the same people will be here with 
the same objections. He said you can "make big mistakes by 
moving too fast but you can also make bigger ones sometimes 
by moving too slow. He mentioned other states and their water 
problems and how California may be looking to take water out 
of the Yellowstone. He said on the pipelines if you start 
taking water out of the Fort Peck Darn you would have the Corps 
of Engineers and downstream users checking it out and they have 
some very powerful lobbyists. He said before you can agree 
to sell you will have to be sure you can commit a certain amount 
of water year in and year out. He urged the committee to lay 
asid~ their differences political wise as they are dealing 
with the future of Montana and get on with the program. He 
said he would rather see them do something thrul to do nothing 
as we are already 75 years behind. 

ART HAYES, Birney, said he supported HB 908 but opposed HBs 
893 and 894. He said last year Cyprus Coal Company along 
with the Kindred Cattle Company made application for over 
9000 acre feet of water from Haymow Creek. He said this is 
a small stream that in some years won't even flow 9000 acre 
feet. DQwnstream water users filed a protest with DNRC. 
He said if that amount was withdrawn the stream would be 
degraded so badly they wouldn't be able to use it on their 
fields. He said HB 908 recognizes the need for having the 
water usable as well as the prior right to it. He said this 
shows the kind of issues that need to be carefully considered 
before we get into marketing water. He said Cy~rus has with
drawn its application. He said the loss of 20 to 30,000 acre 
feet from the Tongue River for a slurry pipeline in combination 
with the mining of 20 to 30 million tons of coal that would 
be going through that pipeline would build a salinity problem 
in the Tongue River that would put irrigators out of commission. 
He said lets get on with the business on hand and find out how 
much there is and where it is. He said there should be a public 
study and a public debate before we make the important decision 
of taking water from the basin. 
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Vice-Chairman Ream opened the meetin(j to closing remarks 
as there were no questions from the committee. 

REPRESENTATIVE HARPER thanked all the people for sticking it 
out. He said less than one month ago we heard Pat Libbs 
talk to us on this floor and he urged us to go slowly on 
coal slurry. He said in 1981 the legislature passed a reso
lution directing the DNRC to study the best way to protect 
the waters of the state and the conclusion was that you had 
better study the issue before you do anything about it. He 
said other reports have recommended the same. The final 
report of the Economic Development Project recommended that 
a study be done. The governor's Report to the Legislature 
on the Economic Development Program reco~nended a study. Just 
a few days ago Governor Hirscheler vetoed a bill that just 
barely passed the Wyoming legislature. He said they needed 
more time to study it and felt it was important to wait for 
the federal government to act so they could take full advantage 
of the federal legislation. Rep. Harper said these are "' 
sound reasons and we have too much to lose by acting in haste. 
He said let's not let ourselves be put in a dangerous position 
and rather just take the time to answer just a portion of 
the questions that have been asked here this evening. 

REPRESENTATIVE BOB MARKS said he would like to assure the 
committee that they are not going to drain the rivers and 
they are not going to drain the reservoirs. He said the 
amount of water being talked about is not very large. He said 
a small farm project on the Missouri River and getting water 
from Canyon Ferry would take this much water as it is only 
four good ditchfuls of water. He said another comparison is 
if you thought of Fort Peck as being a barrel of water then 
this amount proposed, 50,000 acre feet, would be a half cup. 
He said this could help to provide the finances needed to 
fini~h the adjudication process. He said to be careful 6f 
doing anything with the eminent domain law for if you preclude 
its use in a slurry pipeline the only one that would have the 
needed right of way is Burlington Northern. He thanked the 
committee and the people for their time. 

REPRESENTATIVE NEUMAN also said he appreciated the time given 
this evening. .He said he would like to address the study. 
He said not many things have been studied as much as our 
water. He felt the information was available and the delay 
of two more years is just a waste of effort. 

The meeting adjourned at 11:20 p.m. 

Information presented for the record as time was not sufficient 
was: 
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CATHY CAMPBELL, Montana Association of Churches, supporting 
HB 908, Exhibit: 41. ------------------------

W. S. ARTHUR, Stillwater Water Users Association, supporting 
HB 908 and opposing HBs 893 and 894, Exhibit 42. 

JOE T. CHARVAT, Denton, opposing HBs 893 and 894, Exhibit 43. 

Respectfully submitted, 

Emelia A. Satre, Sec. 



MEMORANDUM 

TO:.· HOUSE NATURAL RESOURCES COMMITTEE MEMBERS 

FROM: John Carter 

RE: Bill Summaries for HBs 893, 894, 908 

DATE: March 16, 1983 

HB 893 
Neuman 

This bill would authorize the Department of Natural 
Resources and Conservation (DNRC) to acquire rights to 
appropriate a maximum of 50,000 acre feet of stored 
water for the purpose of marketing same for indus
trial uses (including coal slurry). Specifically, 
the bill would: 

- amend an existing statutory definition that estab
~ishes coal slurry as a non-beneficial use of water; 

- authorize the DNRC to acquire water or water stor
age from any federal reservoir for any use (existing 
law allows only for the acquisition from Fort Peck 
Reservoir for industrial use); 

- authorize the DNRC to contract for the sale or 
transfer of water to persons for coal slurry 
purposes subject to approval by the Legislature; 

- prohibit the marketing of water for coal slurry 
purposes until July 1, 1987 or until an environmental 
impact statement (EIS) has been completed on the 
proposed project; 

- limit the term of contracts that provide for the 
sale or transfer of water by the DNRC for indus
trial purposes (including coal slurry), to a 
maximum of 40 years; 

- amend the Major Facility Siting Act (MFSA) to 
include,under the definition of facility, pipelines 
capable of transporting water; and 

- create a Water Resources Oversight Committee and 
assign it the task of studying, in cooperation 
with the DNRC , issues related to water development 
and conservation in the state. (The Legislative 
Council would provide staffing.) 

(over) 



HB 894 
MarJ<.s 

HB 908 
HaJ~per 

This bill would authorize the DNRC to acquire rights 
to appropriate a maximum of 50,000 acre feet of 
impounded water for the purpose of marketing same 
for industrial uses (including coal slurry). 
Specifically, the bill would: 

- repeal an existing statutory definition that 
establishes coal slurry as a non-beneficial 
use of water; 

- authorize the DNRC to acquire water from any 
federal reservoir for industrial uses (existing 
law allows only for such acquisition from Fort 
Peck Reservoir); 

- authorize the DNRC to contract~ for the sale or trans
fer of water for beneficial uses (including coal 
slurry) subject to approval by the Board of Natural 
Resources and Conservation; 

- prohibit the use of water for coal slurry purposes 
unless the water is classified as "low-quality" 
or unless it is shown that the use of "low-quality" 
water is not economically feasible; 

- limit the term of contracts that provide for the 
sale or transfer of water rights by the DNRC, to a 
maximum of 40 years; 

- amend the MFSA to include, under the definition of 
facility, pipelines costing more than $10 and that 
are capable of transporting coal slurry; and 

- create a Water Resources Oversight Committee and assign 
it the task of studying, in cooperation with the DNRC, 
water marketing and water development in the state. 
(The Legislative Council would provide staffing.) 

This bill would: 

- amend the MFSA to include, under the definition of 
facility, pipelines greater than 20 inches in diameter 
and 30 miles in length that are capable of transporting 
water; 

- amend portions of the Water Use Act pertaining to 
criteria for issuance of water appropriation permits 
by the DNRCi and 

- create a select committee on water Marketing and assign 
it the task of studying issues related to the market
ing of the state's water. (The Environmental Quality 
Council would provide staffing.) 
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HOUSE B!LL 893 

HB 893 PROVIDES A WATER MARKETING MECHANISM THAT WILL 

• HELP MONTANA PRESERVE AND CONSERVE ITS WATER RESOURCES, THE 

HEART OF THE LEGISLATION IS TO STRENGTHEN MONTANA'S WATER LAWS, 

THIS ACT DOES NOT SELL ANY pF MONTANA'S WATER; RATHER IT PROVIDES 

.. ~ AN OPTIONAL WATER MARKETING PROCESS WHEREBY WATER MAY BE MAR-

KETED BY THE STATE FOR ANY BfNEF~CIAL USE IN AN ORDERLY AND 

.. CONTROLLED MANNER. 

-

THE WATER MARKETING MECHANISM WOULD PRESERVE EXISTING WATER 

USES AND WATER RIGHTS IN THIS STATE, PROVIDE FOR THE PROTECTION 

OF FUTURE USES, TO THE EXTENT ALLOWED BY LAW UNDER THE FEDERAL 

CONSTITUTION, AND, AT THE SAME TIME, PROVIDE SOME ECONOMIC 

BENEFITS TO THE STATE. 

MONTANA'S WATER EXPORT STATUTES ARE PROBABLY UNCONSTITU

TIONAL, AND THE COAL SLURRY BAN IS HIGHLY SUSPECT, RECENT 

COURT DECISIONS INDICATE THAT MONTANA'S LAW MAY RE IN CONFLICT 

WITH THE COMMERCE CLAUSE OF THE V,S, CONSTITUTION. TO AVOID 

A CONSTITUTIONAL CHALLENGE, MONTANA NEEDS TO RfVISE ITS ANTI

EXPORTATION STATUTES, 
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TO DEFEND THE CONSTITUTIONALITY OF MONTANA'S COAL SLURRY 

BAN, THE STATE MUST BE ABLE TO PROVE THAT THE PURPOSE OF THE 

COAL SLURRY BAN IS BASED UPON CONSIDERATION OF PUBLIC HEALTH 

AND SAFETY RATHER THAN ECONOMIC PROTECTIONISM. 

MONTANA LAW CURRENTLY ALLOWS DNRC, WITH THE APPROVAL OF 

THE BOARD OF NATURAL RESOURCES AND CONSERVATION, TO SELL OR 

LEASE WATER FOR ANY BENEFICIAL USE. HOWEVER, NATU~AL FLOWS 

ARE .NOT MARKETED. AN AMENDMENT IS NtEDED TO DIFFERENTIATE 

BETWEEN APPROPRIATJONS FROM STORAGE FACILITIES AND THOSE FROM 

NATURAL FLOWS. IN HB 893, ONLY WATER DETERMINED TO BE SURPLUS 

TO EXISTING AND FORESEEABLE FUTURE USES WOULD BE SOLD AND ONLY 

WATER FROM RESERVOIRS. THIS WATER MARKETJNG BILL PROVIDES THAT 

IN MAKING PERMIT DECISIONS, THE DNP( MUST DETERMINE THAT THE 

PROPOSED liSE OF WATER IS REASONABLE, THE PROPOSED USE IS NOT 

CONTRARY TO WATER POLICIES AND OBJECTIVES AS ESTABLISHED BY 

THE LEGISLATURE, AND THAT THE USE OF THE WATER WILL NOT ~E DETRI

MENTAL TO PUBLIC WELFARE. THIS STRENGTHENING OF THE MONTANA 

WATER USE ACT WILL PROVIDE AGAINST UNBRIDLED APPROPRIATION OF 

WATER BY l.ARGE WATER CONSUMPTION INTERESTS. 

THE WATER USE ACT WOULD FURTHER BE STRENGTHENED BY LIMITING 

PERMITS TO TERMS OF 4n YEARS. AFTER THE TERM HAS EXPIRED, ITS 

RENEWAL AND ANY/HIGHER VALUED USES OF THE WATER THAT MAY BE 
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rc -AVAILABLE WOULD BE CONSIDERED. A NEW PERMIT CAN BE DENIED 

IF THE WATER'S USE IS FOUND TO BE UNREASONABLE) INCONSISTENT 

WITH POLICIES AND OBJECTIVES OF THE STATE) NOT IN THE BEST 

INTEREST OF THE PUBLIC'S WELFARE) OR IN THE EVENT OF A WATER 

SHORTAGE IN MONTANA. DNRC APPROPRIATIONS WOULD BE LIMITED TO 

NO MORE THAN 50)oon ACRE-FEET OF STORED OR SURPLUS WATER PER 

YEAR FOR INDUSTRIAL MARKETING) INCLUDING WATER FOR COAL SLURRY 

TRANSPORT. AN EVALUATION OF THE MISSOURI AND YELLOWSTONE RIVER 

BASINS INDICATES THAT THE AVERAGE ANNUAL FLOW LEAVING MONTANA IS 

ABOUT 17 MILLION ACRE-FEET PER YEAR. YELLOWSTONE RIVER FLOW 

AVERAGES ABOUT 8.8 MILLION ACRE-FEET PER YEAR AT THE MONTANA

NORTH DAKOTA STATE LINE. THE BOARD OF NATURAL RESOURCES AND 

CONSERVATION RESERVED WATER FOR MUNICIPAL GROWTH) IRRIGATION 

DEVELOPMENT) INSTREAM FLOWS FOR PROTECTION OF FISH AND WILD

LIFE) AND OFFSTREAM STORAGE PROJECTS. THE AMOUNT OF WATER 

AVAILABLE FOR APPROPRIATION AND DEVELOPMENT FROM THE MISSOURI 

RIVER SYSTEM BY THE YEAR 2040 IS ESTIMATED TO RANGE BETWEEN 

550)000 AND 1)15R)OOO ACRE-FEET PER YEAR. 

THE LEGISLATURE WOULD ESTABLISH AN ADMINISTRATIVE PROCESS 

THAT WOULD GIVE THE STATE CONTROL OF MONTANA'S WATER USES OUTSIDE 

OUR BOUNDARIES. THE STATE AND A POTENTIAL DEVELOPER COULD ENTER 

INTO LEGALLY BINDING OBLIGATIONS RESPECTING MARKETING OF WATER 

RIGHTS. SUCH A CONTRACT WOULD ESTABLISH MONEY TO BE PAID TO THE 
I 
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STATE AND TERMS AND CONDITIONS RESPECTING A SPECIFIC WATER DEVEL

OPMENT PLAN. THE CONTRACT WOULD PROVIDE THAT THE WATER BE MADE 

AVAILABLE TO OTHER USERS FROM THE WATER PROJECT UP TO A MAXIMUM 

OF 25% OF THE PROJECT CAPACITY. THE STATE WOULD PRIMARILY 

DETERMINE THE NEED FOR SUCH A PROVISION SO AS TO BEST PROTECT 

THE INTERFST OF MONTANA'S CITIZENS. WATER-POOR SECTIONS OF 

MONTANA COULD BENEFIT FROM RELATIVELY INEXPENSIVE WATER DELIVERY 

FOR AGRICULTURAL AND DOMESTIC USES. POTENTIAL USERS WOULD PAY 

ONLY THE COSTS TO GET WATER FROM AN INDUSTRIAL DELIVERY SYSTEM 

TO THE ACTUAL PLACE OF USE. 

BEFORE ANY ACTION ON A SPECIFIC PROJECT COULD BE TAKEN) 

AN ENVIRONMENTAL IMPACT STATEMENT) PREPARED ByDNRC, WOULD BE 

PRESENTED TO THE LEGISLATURE FOR ITS REVIEW. A PROPOSED USE OF 

WATER MUST ALSO MEET ALL REQUIREMENTS OF THE WATER USE ACT. FACIL

ITIES SUCH AS COAL SLURRY LINES WOULD BE SITED UNDER THE MAJOR 

FACILITIES SITING ACT) AND LEGISLATIVE APPROVAL WOULD BE MANDATED. 

CONCERNING WATER MARKETING FOR COAL SLURRY PURPOSES) A 

SALE WOULD BE PERMITTED ONLY IF IT WAS DETERMINED TO BE IN THE 

PUBLIC'S BEST INTEREST. DNRC COULD NOT MAKE A DECISION UNTIL 

AN EIS HAS BEEN REVIEWED BY THE LEGISLATURE. 

HOUSE BILL 893 WOULD PROPOSE THAT REVENUES BE USED TO 

OFFSET COSTS ASSOCIATED WITH MARKETING WATER SUCH AS CONSTRUCTION 
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AND RFHABILITATION OF WATER MARKETING STORAGE FACILITIES. 

REMAINING FUNDS COULD BE USED FOR THE STATE'S WATER DEVELOP

MENT PROGRAM J DEVEl~PMENT OF IRRJGATION RESERVATIONS IN YELLOW

STONE BASIN J AND FOR LONG-RANGE SOIL AND WATER CONSERVATION 

PROGRAMS. SOME OF THE MONEY WOULD BF PUT INTO THE GENERAL FUND 

TO BE DISTRIBUTED AS THE LEGISLATURE DETERMINES TO BF IN THE 

BEST INTEREST OF THE STATF. 



TESTH10NY OF 

MONTANA DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED "AN ACT TO AUTHORIZE, FACILITATE, AND 
EFFECUATE THE MARKETING OF WATER BY THE DEPARTMENT OF NATURAL 
RESOURCES AND CONSERVATION; ETC." 

House Bill 893 will help Montana to better protect and 

conserve its valuable water resources. The main emphasis of the 

legislation is to strengthen Montana's water laws. The bill 

does not sell any of Montana's water, rather it provides an 

optional water marketing mechanism whereby water may be marketed 

by the state for any beneficial use in an orderly and controlled 

manner. The water marketing process would preserve existing 

water uses in this state, provide for the protection of future 

uses in this state to the extent allowed by law under tne 

federal constitution, and at the same time provide some economic 

benefits to the state. 

Constitutional Issues Under Current Law 

Montana currently has two statutes wh~ch are 

constitutionally suspect: (1) 85-1-121, which prohibits the use 

of water out of the state of Montana, except upon legislative 

approval, and (2) 85-2-104, which provides that the use of water 

for coal slurry transport of coal is not a beneficial use. 



The water marketing bill would amend both statutes to 

overcome the suspected constitutional infirmities. 85-1-121 

would be amended to establish an administrative process wherein 

the DNRC would initially determine health and safety 

considerations associated with the transfer of water outside tne 

state. This hearing process would be a part of the process DNRC 

presently conducts under the water Use Act when it issues 

permits for water rights. 85-2-104 is amended by essentially 

allowing the use of water for coal slurry only under a water 

marketing mechanism controlled by the state. The bill as 

written repeals the slurry ban but requires an applicant to use 

the state process until 1987. The Department proposes to amend 

the 1987 date out of the bill so that all applicants for use of 

water for slurry would be required to use the state process. 

Need to strengthen Permit Procedure 

under Montana's current system of water laws a potential 

developer of water for use outside the state simply needs to 

establish that there are unappropriated waters in the source of 

supply and that the rights of prior appropriators will not be 

adversely affected by the proposed beneficial use. The law does 

nothing to expressly protect the public health or safety, nor 

does it realistically conserve or protect the water resources of 

the state. The water Marketing bill (at section 10) provides 

that in making permit decisions (decisions involving 
-2-



appropriations of 3,000 or more acre-feet of water a year and 15 

or more cubic feet a second) the DNRC must determine that the 

proposed use of water is: (1) reasonable i (2) is not contr a ry to 

the water policies and objectives as established by the 

legislature; and (3) not detrimental to the public welfare. 

This strengthening of the Montana Water Use Act will provide 

against unbridled appropriation of water by large water 

consumption interests. The Department believes that the amounts 

of water subjected to these provisions should be amended. We 

will be submitting amendments to the committee to do this. For 

uses outside the boundaries of the state the Water Use Act is 

further strengthened by limiting permits to terms of 40 years, 

subject to renewal. 

Since the water policies and objectives established by the 

legislature must be expressly considered by DNRC in its permit 

decision, Section 85-1-101 has been amended to recognize the 

marketing of water from storage facilities as being consistent 

with sound water conservation and development practices. Th~s 

amendment is needed to differentiate between appropriations from 

storage and appropriations of natural flows, the consequences of 

which are drastically different. 

Why not Study -the Issue? 

Why do we need to proceed now? What's the rush, there's no 

one beating down the door? Why not take some time to study 
-3-



water availability, impacts on jobs and rail rates and a number 

of other serious questions? 

It is true that no one is beating down the door. One cannot 

summize that there is no interest in securing water just because 

no projects are imminent in the next biennium. Tenneco plans to 

build a gasification plant in 1987. They appropriated their 

water for it in 1973. water is essential to many industrial 

projects and until it is secured, many projects don't go beyond 

the planning stage. The Yellowstone pipellne Company has 

applied for water to slurry coal and is currently challenging in 

federal court, our export law, our coal slurry ban and tne 

Yellowstone Compact. We have had preliminary discussions with 

another company which has a target construction date in the late 

1980's. South Dakota has sold 50,000 acre-feet of ~ Missouri 

River water and is willing to sell more. ETSI is proposing to 

transport wyoming coal with that water. What~to prevent south 

Dakota from selling more water to transport Montana coal. Why 

pass the water downstream for them to sell to transport our 

coal! South Dakota water and Natural Resources Secretary has 

said that south Dakota is showing greater wisdom than 

neighboring states by selling its water and that Montana hasn't 

shown similar good sense. He is quoted as saying "I hope that 

Montana stays stupid." The point is that South Dakota stands 

ready to market more Missouri water and lay claim to it. 

Montana then becomes obligated to pass that water downstream. 

-4-



Should we not put ourselves in at least a bargaining 

position as soon as possible. At least we would maintain our 

options. 

A study would add little if anything to the process because 

it won't answer the questions asked. Until a specific project 

is proposed it can't be determined how coal productlon will be 

affected, whether railroad jobs and rates will be impacted, or 

what the ecological effects will be. 

It would seem highly appropriate for revenues generated by 

water sales to be directed back into developing water. The 

demand for such funds has now been documented since the 

application for Water Development Program funds have outstripped 

supply. 

with the trend toward the new Federalism and the likellhood 

of increased cost-sharing requirements by the Federal 

government, federal funding for water projects has been greatly 

reduced. The cuts in federal participation make the state's 

role more critical. 

Under the federal Flood Control Act of 1944, Montana and 

other upper Missouri Basin states were to receive federal water 

development for irrigation, and other uses, in return for tne 

inundation of productive land behind six massive mainstem dams, 

including Fort Peck. Over 1 million acres of new and 
-5-



supplemental irrigation were to be developed in Montana. Little 

of that promised upstream development has occurred, while 

downstream irrigation and energy uses have expanded quite 

rapidly. 

It is now becoming apparent that the lower Missouri River 

basin states view the upstream consumptive development to which 

we are entitled as a threat to be resisted. Downstream 

navigation, hydroelectric generation, recreation, and future 

demands can utilize essentially all available flows. 

Consequently, even a small upstream depletion, as evidenced by 

the purchase of South Dakota water by ETSI, sparked the filing 

of two lawsuits to void the sale. It also led several states to 

introduce state and federal bills to prohibit interbasin 

transfers and authorize interstate compacts. 

A recent study, done by the Department of Natural Resources 

at the direction of the Legislature, indicates that a real 

conflict in the mainstem of the Missouri could arise after tne 

year 2000, when upper basin depletions are projected to increase 

1.6 to 1.7 million acre-feet per year above the 1975 level of 

development. The same, "Use It or Lose It" study concluded that 

the best way to safeguard Montana's right to use water 

originating in our state, water to which we are entitled but to 

which downstream states may lay claim, is to actively develop 

that water. By marketing a small amount from water storage as 

provided in House Bill 893--less than .3 of one percent, of tne 
-6-



water flowing out of the state from the Missourl and Yellowstone 

rivers,--and using the proceeds to develop water projects for 

other in-state uses, we can incrase the pace of in-state water 

development, create jobs and revenues, and help stimulate the 

economy. Most importantly, we can build a defense against any 

downstream challenges to Montana's use of and need for Missouri 

River water. 

It has been argued that Montana should not market water 

before our water rights adjudication program is completed. 

However, HB 893 requires that only water surplus to existing 

water rights and future forseeable uses be marketed. That is, 

any water marketed would be junior in right to existing water 

rights and therefore during times of water shortage those 

existing rights would have priority. 

In the absence of this mechanism, our existing water 

appropriation statutes may be effectively challenged and, in 

turn, we may find ourselves in the unenviable position of being 

unable to afford adequate protection to Montana's vital water 

resources. We could not protect our best interests from 

downstream uses; we would have a limited ability to control 

out-of-state water uses; and we would fall short in providing 

conservation and economic benefits to the people of our state. 

As Governor Schwinden said in his recent letter to each 

legislator nWe must act now to protect Montana's water resources 
-7-



from unrestricted industrial appropriation. We must act now if 

we are to preserve the option to market our water in the 

future. We must act now to assure that Montanans retain the 

ability to plan our water future". 

-8-



AMENDMENTS BBa93 
(Introduced Bill White copy) 

1. Title, lines 6 through 7 
Following: "TO" 
Strike: "AUTHORIZE A STUDY OF WATER MARKETING," 

2. Page 15, lines 6 through 8 
Following: "until" 
strike: ": 

(a) July 1, 19R7; or 
(b) " 

3. Page 17, line 10 
Following: "[section n]" 
Strike: ", until July 1, 1987" 

4.' Page 19 line 8 through line 10, page 20 
Strike: Section 11 in its entirety 
Renumber: all subsequent sections 

5. Page 21 lines 19 through 22 
Strike: subsection (1) in its entirety 
Renumber: subsequent subsection 

6. Page 25, line 12 
Strike: "';later, 'I 

7. Page 25, lines 14 and 15 
strike: "or water as a transoort medium" 
Insert: "coal slurry" 



(Taken from the tape of the March 16, 1983 hearing.) 

TED DONEY: 

I have been studying the issue of water marketing in 
~1ontana as a private attorney and as a director. I have 
concluded after much thought and water research that we 
now have the opportunity in Montana to take advantage of 
water marketing if done under proper conditions. Many have 
heard me talk of this Issue before. I would like to make 
it clear I support both bills, HB 893 and HB 894. I don't 
see any significant difference between the two bills, just 
a few minor differences. I support the concept in both 
pieces of legislation as they set up the mechanism to market 
water out of state. Those bills in my opinion set appropriate 
limitations we need to have in such legislation - have to come 
from storage and only 50,000 acre feet per year. This is 
criteria under which the department and the board and ultimately 
the Legislature could approve water marketing projects. Leg
islative approval and coverage by the Siting Act is also 
required and this, too, I support. 

Couple of issues. \-\Tater availability. Constantly this 
issue is coming up when we talk about water marketing. If 
we don't have enough water how can we afford to sell any of 
our water for any purpose including coal slurry. This issue 
needs to be laid to rest. There are those who are now saying 
because we have not adjudicated we can't possibly know how 
much water we have available. Well, that is partially true 
and we won't know until we finish. But it is clear we do 
have water available.' In the Fort Peck Reservoir there is at 
least 300,000 acre feet of surplus water and that includes 
Indian water rights and other water rights on the system; 
In the Yellowtail Reservoir we already have 500,000 acre feet 
of water available for water marketing and that also accounts 
for Indian water rights and reserved water rights on that 
system. So we have at least 800,000 acre feet of water that 
could be marketed for any purpose. It could turn out that 
surplus water is held by the federal government by water rights 
of the federal government. That might be the case. This 
legislature will set up a mechanism whereby the state will 
actually market the water. There will have to be agreements 
with the federal government to do just that. The department 
ha~ an agreement with the federal government on the Fort 
Peck Reservoir. It it turns out the water is surplus and not 
appropriated by anybody then the state has the opportunity to 
market the water under both of these bills. We need to get 
rid of the idea that there is not water to sell for out-of
state uses. That is not right. We can't talk about appropria
ting water from any place in Montana. It has to come from 
storage. It has to come from areas where there is obviously 
a surplus. 
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Second issue is the law we now have in Hontana. I admit 
attorneys will differ on this issue but it is pretty clear to 
me on the basis of a recent United States Supreme Court 
case that came out in July, 1982, that almost any law that 
will prohibit or restrict out-of-state diversion of water will 
rall because it is unconstitutional and a burden on inter
state commerce. The only justification we can now make in 
the United States to restrict or prohibit out-of-state diver
sion of water is on conservation grounds. In other words the 
Court will require that Montana show proof that we need all 
the water in Montana for our own uses, that we must conserve 
it in Montana. I don't see how we can possibly do that in 
our state when we already have 40,000,000 acre feet going 
out of state. Some states may be able to make such a showing 
for instance Kansas or Oklahoma and others. I don't think 
we can do that in Montana. I think there is a very good argument 
that prohibiting out of state diversion of water will actually 
in the end consume more water in Montana then if we allow a 
little out of state diversion. That is because slurry pipe
lines take less water than if we burn the same amount of coal 
in a power plant. So because of that the law is unconstitutional. 
And being that is the case, what do we do? If I were represent
ing a coal slurry pipeline, which I am not, I would file for 
a water right permit today with the Department of Natural 
Resources for a coal slurry pipeline. Then I would challenge 
the statute on the books in the federal courts and get it 
thrown out. Then I would be entitled to my water right permit 
and not have to pay the state a dime for that water. This is 
possible under our existing system and it is surprising to me 
that it hasn't been done. Mr. Berry mentioned a case going 
on for a gentleman from Wyoming who is challenging our water 
slurry ban. I do not view that as a serious case but neverthe
less, the process is started. So we must immediately amend our 
existing laws and set up a mechanism so the state will have 
some control over its own destiny - over its own water. For 
that reason we need to act this session and not wait for two 
years. I'll be glad to answer any questions. 



(Taken from the tape of the March 16, 1983 hearing.) 
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REPRESENTATIVE BOB MARKS: 

There is a long background to this bill and to Rep. 
Neuman's; I support the concept of 893, too. I guess I 
got caught on fire on the problems we have in our water sit
uation in Montana when I discovered that the federal courts 
had determined that in some cases the export of water laws 
similar to Montana's water laws would probably be unconstitu
tional. It ~.appears that after another case came in after I 
had started working on the bill, that showed additional sup
port for the fact that maybe Montana water laws were uncon
stitutional as well. And that in fact, if any applicant who 
wanted to use Montana water came in and filed for a permit 
maybe the water of our state might flow out of the state 
on terms not to our advantage. 

For especially the reason mentioned in the marketing 
part of our bill, it was important to address this this 
session. You will hear testimony that there is a need for 
study to determine if in fact Montana has surplus water and 
if we need to export water. In the bill I have before you 
there is a study done by the department and funded by the 
legislature this session to report to a future legislature 
and to a number of meetings. I would like to offer some 
amendments to the bill. 

Getting back to the philosophical issue at hand. Import
ant for Montana to develop a good use for our water. We have 
literally hundreds of thousands of acre feet of water that 
are surplus or stored water and the only beneficial use seems 
to be running out of the state and to allow downstream users 
to file rights or uses on them. Some of their water tables 
are being diminished rapidly as in the case of the Arella 
Aquifer which covers a large portion of the central united 
States. The water levels are dropping every year because 
of increased demand for agriculture. We know, too, the value 
of water maybe greater then it is here. Potential users of 
Montana's water or any fresh water maybe more profitable 
than it is to Montanans. In southwestern united States 
you can easily pay for agricultural uses ten times what you 
pay here because of their growing season and the kind of crops 
they can grow there. 

By allowing our water to escape for which we have no 
use, we are running the danger that it could be claimed for 
a higher use - like by municipalities. It would be very 
uncomfortable to have Montana defend and try to get back our 
water from a municipal user. 

A benefit - provide for~more jobs in Montana. If market
ing of water can be accomplished, it will provide more jobs 
in a number of ways. Under the distribution of funds in my 
bill, the present amount of water coming in if there is a 
sale will go to develop water. Many water projects in our 
state do not have sufficient furlding and probably will not 
for many years. Some of the projects outlined for agricultural 
uses simply cannot be afforded by agriculture without some 
assistance. I It will simply cost too much money. If these 
projects can get a little support from the purchase of water 
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from out of state users then we can develop some long-range 
agricultural operations in our state on a financially sound 
basis and the real agriculture base of our state will be 
enhanced. It will also mean a furtherance of our jobs in 
coal. Many people believe if we develop more coal and sell 
more coal, we will have more income from coal to fund some 
of the projects we want and need. Twenty-five percent of the 
funds, if there are any, will go to the general fund of the 
state. That general fund which today we are scraping the 
bottom of the barrel to find. 

One of those particular needs is addressed first in 
the bill. One of the differences between the two bills. The 
first dollar and all the money thereafter will first go to 
complete the payment of our water adjudication. Many people 
believe firmly that our water adjudication has to be wrapped 
up. Believe firmly that the people who signed up for the 
water rights through the system setup cannot possibly complete 
that without some assistance. In this very-session there is 
a request for $4,000,000 for the next two years and there 
will be more asked in the next session. 

Relative to both of the bills first of all is the water 
must be stored water and surplus water. It cannot be in com
petition with the needs of the future as indicated. The term 
of contract cannot exceed 40 years. If another need should 
come up in that term the state can take another look at it. 
In both bills it is necessary for the legislature to ratify 
the contract and in both bills the pipeline is under the 
Major Facility Siting Act. Both bills provide for an Oversight 
Committee made up of legislators that will work hand in hand 
during the time of study with the Department of Natural 
Resource people as they review and negotiate the cOhtract. 
I think you are protected. The Oversight Committee is a good 
provision as the Oversight members will come back to the 
legislature and explain what happened. People have a chance 
to say no. If it can't work, the legislature will turn it 
down. I think there are all kinds of safeguards built into 
both of these bills. 

Rep. Marks went through the amendments which are Exhibit-6 
of the minutes. He said the first amendment deals with rule
making by the department. He said since they already have that 
authority in other statutes, by striking it here we won't need 
a statement of intent. Another amendment strikes on page 15, 
line 24, the words "water right or" as he said th~s bill does 
not deal with water rights but uses the permit term. 

Last but not least, I want to get back to Montana's future -
the opportunity of using the renewable resource we have in 
Montana and that is water as it will be recharged every season. 
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We are doing a couple of things more. We may be able to pro
duce more coal as the transportation may be cheaper and coal 
will be in a more competitive position with other states' coal. 
It will not be in direct conflict with the railroad as it is 
dealing with a different kind of operation then dealt with oy 
the railroad. Railroads are extremely flexible in how they 
can deliver - by trainload, carload; in the slurry business 
it is difficult to break up those shipments into small areas. 
Hopefully there will be some for export out of the United 
States, by doing that we are developing our markets overseas 
and we are burning the coal someplace else besides Montana. 
A number of years ago heard some interesting debate. On the 
one hand some thought we should start digging coal and some 
thought we should study it some more. The first group thought 
Montana needed jobs and revenue. Here we are today debating 
the same question of whether we should go ahead and do some
thing or study it some more. Last but not least - water 
is our renewable resource and we could market it every year. 



Proposed Amendments to HB 894 

1. Page 15, following line 17. 
Strike: subsection (11) in its entirety. 

Renumber subsequent subsections. 

2. Page 15, line 24. 
Following: "a" 
Strike: "water right or" 

3. Page 24, line 6. 
Following: "section" 
Strike: "21" 
Insert: "22" 

~6 ------"-----------.--- --
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According to MCA 85-2-104, water may not be appropriated for 
coal slurry because, "The use of water for slurry transport of 
coal is not a beneficial use of water." 

This legislation was passed in 1973 primarily because Montanans 
felt threatened by the large requests for water by industry, 
up to 1 million acre fees primarily from the Yellowstone River 
Basin .• 

Those demands for water and projected coal development never 
materialized. Montana coal development, projected in the mid 
1970's to be 270 million tons annually by the year 2000, has 
not yet reached 35 million tons per year and will not likely 
be 100 million tons annually by the year 2000. 

Montana's 1982 coal production was 32,160,075 tons. 1982 coal 
severance taxes totaled $86,186,845.61. 

Wyoming's 1982 coal production was 104 million tons. Their 
1982 coal severance taxes totaled over $152 million. 

Wyoming's coal production is projected to be about 130 million 
tons annually by 1986. 

Montana's coal production will not likely reach 50 million 
tons per year by 1990. Our coal production may not reach 40 
million tons per year by 1990. 

To increase Montana's coal production, Montana Coal Producers 
have to improve the delivered price per ton per million BTU's. 

There are only a few ways available to achieve a lower de
livered price per million BTU's: 

A. Lower taxes on the coal (HB 706 would do this). 
B. Increase the heating value of the coal at the mine (Coal 

Benefaction - SB 264 provides an incentive to do this). 
C. Lower the transportation rate by providing an alternative, 

competitive mode of transportation, ie water slurry. 

Montana now has one railroad serving the largest coal deposit 
in the U.S. This is unacceptable to any and all potential· 
Pacific Basin Coal Customers. 

Coal slurry is the only competitive form of transportation 
that is economically feasible in Montana. Wyoming has 3 major 
railroads serving their coal fields and their legislature 
is considering 3 separate coal slurry proposals. 

In 1980 the U.S. Department of Energy contracted with CFI, 
Inc. an economic research firm, to study "The Potential Energy 
and Economic Impact s of Coal Slurry Pipelines". 

The main conclusion of the CFI study is " ... The greatest sav
ings from coal slurry pipelines may be the indirect savings 
resulting from increased conpetition ... " 
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, Table 4 below is from the CFI Study, page 156. The entire 
, study is included in my testimony and will be left with the 
\.".. Secretary of the Committee: 

T .Mll.£. 4 ... COMPARtSO:'4 OF SLURRY "'''0 RAIL COSTS 

(1980 SITon) 

High R.II low RaD ... High Slurry low Slurry High Slurry 1.0\11 Slurry 

Rail Slurry Diffe'cnc~ Ran Slurry Diffc,enu Rail. Slurry Diflr, .. nu Rail Slurry Dif{t.tnc~ 
~ 

" 5.73 .. 5.13 .. 5.73 " 5.13 on~ I) f',.vada 
om M§ 10 Jlhnois 19.55 12.57 6.98 19.55 1.54 12.01 15.64 12.57 3.07 15.64 7.54 8.10 
o;s 10 T fI "lIS" 12.75 13.SO ( 0.75" 12.75 7.94 4.81 10.20 13.50 , 3.30" 10.20 1.94 2.26 

0"\ 3 \0 TfI"as 17.04 12.70 4.34 17.04 7.01 10.03· 13.63 12.70 0.93 13.63 7.01 6.62 
Sl z: ,olana 10 Minnl.'~la 11.20 9.89 1.3l 1l.20 5.59 5.61 8.96 9.89 8.96 5.59 3.37 

n.l0 13.08 4.02 17.10 7.41 9.69 13.68 13.08 13.68 7.41 6.2 
,I K .. nluc Y 10 lIrohna 9.93 8.98 0.95 9.93 5.42 4.51 1.95 8.98 ( ] .03)' 7.95 5.42 2.53 
torl~g 10 Ark/Okla/louhillna 17.21 12.07 5.14 17.21 6.74 10.47 13.77 12.01 1.70 13.71 6.74 7.03 
).olli9 10 VJl>sh/Oll.'gon 19.36 17.11 2.25 19.36· 9.73 9.63 15.49 17.11 ( 1.62/' 15.49 9.73 

5.76 *' 
.. h 10 f'tvllda 9.60 22.68 (1308), 9.60 13.60 . ( 4.00)' 7.68 22.68 (15.00)' 7.68 13.60 ( 5.92)' 
lulh Colo:~do to TexM 13.14 12.54 0.60 13.14 7.59 5.55 10.51 12.54 ~ 2.03)b lO.51 7.59 2.92 
rw e~ico 10 Texas 17.21 12.54 4.67 17.21 7.59 9.62 13.77 12.54 1.23 13.77 7.59 6.18 
'1'10'-0 S. Florida 20.50 17.34 3.16 20.50 9.94 10.56 16.40 17.34 ( 0.94)' 16.40 9.94 6.46 

'hr CEU:--1 IInalys;s uses gcnell>hud ol;gin·destinbtion pbirS and cost functions and as a con~"quence. those pipelines modeled in thl!' CEUM IIr~ 
101, (eH~rily comparabk 10 ~p"ciric plojecls. 
;in.: Ih" BI/lc.k ?>'e~" Plpel,ne is cunenll" in opel lOtiOn it does nol compelI' wilh a rail link.. 
nd"'I"'~ slurry price is highel Ihan rz>il price. 
Thr CEUM does nol include II raa link between lIIinoh and T e"as. The rbn cost shown rep,e5.enl5 whz>lthe cosl would he, bl:~ed on OUI coeffi6en~. II 
,h .. , , 21 rlliJ Ii:-,k 101 this Joule . 
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There are developing markets in the Pacific Basin for western 
u.s. steam coal. By 1990 these markets may reach upwards of 
60 million tons annually. 

Montana Coal Producers could supply up to 15 million tons 
annually to Asian customers by 1990 and up to 25 million tons 
annually by the year 2000. 

However, our Montana coal producers are competing with other 
Rocky Mountain and Alaska coal producers as well as, Canada, 
South Africa, Australia, the Soviet Union and in the not too 
distant future, China. 

At the present time Montana coal is not a serious contender 
for growing steam coal markets in Japan, Taiwan, Korea and 
other Asian markets because our coal is relatively low in 
heating value and we have no competitive transportation which 
the Japanese believe to be an intolerable .situatio-n that they 
will not committ to. 

If as indicated by the eFI Study, Coal Slurry Pipelines could 
deliver coal to a western U.S. port 10% to 20% cheaper than 
the railroad, Montana coal producers could become competitive 
in the growing Pacific Basin Steam Coal Markets. 

Following are two hypothetical scenarios of potential tax and 
water revenues toat could accrue to Montana State and Local 
governments if we have competitive coal transportation: 



.. 
HYPOTHETICAL CASE 

'-' 
Potential revenues to the state of Montana from sales of water and 

• taxes from additional sales of Montana coal: 

I. 

• 

• 

• 

.. 
.. 

", 

", 

", 

", 

III 

1) 

", 

• 2) 

Potential State and Local revenues from"lS nri"l-l"ion- additional 
tons of coal annually at $10.00 per ton Contract Sales Price 
(CSP) : 

A. Severance Tax, Gross Proceeds Tax and Resource Indemnity 
Tax. (1) 

15 million tons 
x $10.00 per ton (2) 

= $150,000,000 Annually 
x 35% (combined taxes) 

= $ 52,500,000 State & Local Tax Revenues Annually 

B. Water Revenues 
15 million tons annual coal production would require about 
500 acre feet of water per million tons of coal, or 7,500 
acre feet total annually at $450.00 per acre foot. (3) 
Potential revenues from water sales to the State of Montana 
to slurry 15 million tons of coal annually equals 
$3,375,000 annually. -

C. Total potential taxes and water revenues to State and Local 
Governments: 

Severance, Gross Proceeds and Resource Indemity Taxes 

= $ 52,500,000 Annually 

7,500 acre feet of water 

= $ 3,375,000 Annually 

Total- $ 55,875,000 Annually 

Montana Production Taxes: Severance @ 
Gross Proceeds @ 
Resource Inde~nity Trust @ 

30.% 
4.62% 

.5% 

35.12%-

$10.00 per ton is the medium range for Montana Coal, (8600 BTU's) 
1983. Some is more expensive, some is less, depending on contract 
amount, location and quality of the coal. 

~ 3) $450.00 per acre foot of water is the amount 1n the ETSI 
contract with South Dakota . 

• 
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II. Potential state and Local revenues from 25 million additional 
new tons of coal annually at $10.00 per ton Contract Sales 
Price (CSP): 

A. Severance Taxes, Gross Proceeds and Resource Indemnity 
Taxes. 

= 
x 

= 
x 

= 

25 million tons 
$10.00 per ton 
$250,000,000 Annually 
35% (combined taxes) 
$ 87,500,000 Annually to State & Local Governments 

B. Water Revenues: 

25 million tons of coal would require about 500 acre 
feet of water per million tons of coal or about 12,500 
acre feet annually at $450.00 per acre foot equals 
$5,625,000 annual revenues from water sales. 

C. Total potential taxes and water revenues to State 
and Local governments: 

Severance, Gross Proceeds and Resource Indemnity Taxes 

= $ 87,500,000 Annually 

12,500 acre feet of water annually 

= $ 5,625,000 Annually 

Total- $ 93,125,000 Annually to State &, Local :c;pvernments 
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Does Montana have sufficient water for coal slurry without 
jeopardizing water supplies for agriculture, residents, 
and communities? According to the DNRC Water Sciences Bureau: 
"Montana has water available for industrial purposes in the 
Missouri and Yellowstone River Basins .. As much as 500,000 
acre feet is available from Yellow Tail Reservoir. 200,000 
- 300,000 acre feet is reserved for possible industrial use 
in off-streem reservoirs in the Yellowstone River Basin. An 
additional 300,000 feet of water can be marketed from Fort 
Peck Reservoir for industrial purposes. The amount of water 
still available for industrial development on the Missouri· 
mainstream below Fort Peck Reservoir is unknown, but could 
be as large as 1,000,000 acre feet per year. " 

( 1 ) 
Montana has already been pre-empted by South Dakota's water 
contract with Energy Transportation System, Inc. (ETSI). Which 
provides South Dakota state government $9 million per year, 
$1.45 billion over the next 50 years for 50,000 acre feet 
of water annually from the Oahe Reservoir. That is 50,000 
acre feet of Montana's out-flow which S.D. is selling to ETSI! 
If the contract for water is not used, ETSI will pay South 
Dakota $45 million for what is originally Montana water! 

In October 1982, after two years of comprehensive study by 
the Water Resources Division of the Department of Natural 
Resources completed, A WATER PROTECTION STRATEGY FOR MONTANA. 
This study is properly refered to as the, "Use It Or Loose 
It," study. 

If you have not, I recommend that you refer to this document 
for the facts about this issue. The facts present an overwhelming 
case in support of a state industrial water marketing plan for 
coal slurry. 

This seems to be the only possible way to pay for other state 
water development projects that will primarily benefit agri
culture. 

Had the Montana Economic Development Project Steering Commit
tee had this information available last summer, I believe 
we would have overwhelmingly recommended ·a water market~ng pro
gram be expedited rather than a study of the issue, which 
has clearly been comprehensively analyzed already by DNR. 

Finally, but perhaps most importantly, Indian Tribes of 
Montana are entitled to a reserved water right as ruled by 
the U.S. Supreme ~ou~t in the 1908 Winter's Case on the Fort 
Belnap Reservation in Montana. The Crow Tribe is interested 
in industrial water from Yellowtail Reservoir; the Northern 

Cheyenne. Tr-ibe from the Tongue River Reservior; and the Fort 
Peck Tribe from Fort Peck Reservior. A draft compact has 

(1) 
Coal Slurry Issues Paper - Autumn, 1982 
DNR, Water Sciences Bureau, Rich Moy, Bureau Chief (449-2872) 
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been negotiated between the Reserved Water Rights Compact 
Commission representing Montana and the Fort Peck Tribes which 
would allow the Fort peck tribes to market at least 480,OOu 
acre feet per year under fifty year agreements, on and off 
the reservation for industrial purposes from Fort Peck Reser
vior. The Bureau of Reclamation and the Corps of Engineers 
only identified 1,000,000 acre feet per year of surplus water 
for forty years for industrial purposes from the Missouri 
River System: 400,000 acre feet per year in South Dakota; 
400,000 acre feet per year in North Dakota and 300,000 acre 
feet per year from Fort Peck Reservior in Montana. The State 
must act now in setting up water marketing legislation before 
the Indian tribes of Montana, the federal government and the 
lower basin states (i.e. Iowa, Missouri, Nebraska) prevent 
Montana from marketing her water. 

Without water marketing revenues, Montana Agriculture and 
other potential users will not be able to develop water pro
jects and will not be able to compete with the downstream 
states in an interstate apportionment. Montana's farmers and 
ranchers will be the big losers. 

I recommend that you approve HB 893 or 894 which will 
allow the process for approving water sales for coal 
slurry to move forward. Further delay will hinder 
Montana's control and participation unnecessarily. 

Thank you. 

-6-



(Taken from the tape of the March 16, 1983 

JAMES MOCKLER: 

I appear here tonight in support of HB 894 and 
I do also support 893, but I feel that 894 is a much more 
clean bill. HB 893, in my opinion, although it does repeal 
the prohibition for coal slurry pipelines, I think it re
includes it on the bottom of page 16 and on top of page 17 
where it says "If the legislature finds its use of water 
for slurry transort of coal threatens to deplete Montana's 
water resources to the significant detrinent of existing 
or projected agricultural, municipal, recreational or other 
uses and the wild life and habitat, the legislature further 
finds that, etc.) I think that statement of purpose excludes 
893 from ever being used for coal slurry transport. I think 
that it is possibly in there to try to satisfy the provision 
of the law prohibiting the export of water for coal slurry. 

I would like to point out that regardless if 893 or 
894 pass, there could still very likely be coal slurry pipe
lines built in Montana. They could be built using the methods 
brought before you tonight: 1) the coal slurry companies 
could sue under the provisions brought before you tonight 
and probably obtain the water right; 2) they could go to 
South Dakota and South Dakota is very willing to sell the 
water and the water could then be pumped back and used for 
coal slurry; 3) the Indian tribes have considerable amount 
of water and I understand to some extent they are considering 
the use of that water for industrial uses such as coal slurry. 
So whether or not you pass 893 or 894 it will not prohibit 
the use of coal slurry lines. 

I do question and I do have grave reservations of not 
only putting us but all pipelines except natural gas in 
893 under the MFSA, which, I think, is extremely inappropriate 
to add oil pipelines into an Act that is aimed specifically 
at water. But I really question the real reason for putting 
any pipelines under the MFSA. As far as I am concerned the 
MFSA is nothing more than a tool for delay especially in 
projects such as pipelines. I think that to attempt to 
bring in Northern Tier or any other future pipeline into the 
Act does not do one thing to enhance the environment. 
Environmental factors and all the.'environmental conditions 
will be met whether it be under the Act or not. Therefore, 
the only reason I can understand for putting any pipeline 
under the Act is for the purpose of delay and probably to 
kill the project. Mr. Chairman, I do support 893 and 894 
although I think 894 is a cleaner bill and I think it is 
the only bill in its preseht state, although I have not seen 
the amendment by DNRC, to permit coal slurry lines, and 
I do request a do pass. 
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FACT SHEET ON HOUSE BILL 908, PREPARED BY REP. HAL HARPER 

House Bill 908 is a middle of the road approach to the water 
marketing issue. It would do four things: 

1.) Place major water and slurry pipelines under the provi
sions of the ~ajor Facility Siting Act; 

2.} Allow the state to acquire water from any federal 
reservoir for industrial use; 

3.} Repeal the current statute that req1lires the legislature 
to approve an appropriation for the out-of-state use 
of water and replace it with a provision requiring legis
lative approval of all large appropriation~ both instate 
and out-of-state; and 

4. ) Create a select comIni ttee of the legislature to conduct 
a comprehensive study of the a(1vantages and disadvantages 
of water marketing. 

Sections 1 - 6 (up to the bottom of page 15): 

This part of the bill would place water and slurry pipelines 
grea ter than 2 a inches in diameter and 30 r:1i les in leng th anr'ler 
the Major Facility Siting Act. 

Section 7: 

Allows the state to acquire water by purchase option or agreement 
with the federal government from any federal reservoir for the pur
pose of sale, rent or distribution for industrial use. The existing 
law allows the state to acquire water from Fort Peck only. 

Section 8: 

Provides that the Department of Natural Resources and Conservation 
may not issue a permit for an appropriation of 10,000 or more acre
feet of water a year or 15 CFS unless: 

1.) The Department finds that: 

a.) the normal criteria for the issuance of a permit 
have been met; 



Page 2 of 2 

b.) the applicant proves that the rights of a prior 
appropriator will not be adversely affected; and 

c.) the proposed appropriation is in the public 
interest; and 

2.) The legislature affirms the findings of the Department. 

In determining if the appropriation is in the public interest, 
the Department will consider: 

Existing demands on the state water supply, as well as 
projected demands such as reservations of water for 
future beneficial purposes ... the benefits to the appli
cant and the state; ... the economic feasibility of the 
project; ... the effects on the quantity, quality, and 
potability of water of existing beneficial uses in the 
90urce of supply; ... the effects on private property 
rights by any creation of or contribution to saline 
seep; and ... the probable significant adverse environ
mental impacts of the proposed use of water ... 

Sections (i) - (vi) 

Section 9: 

Repeals the prohihition on export without legislative approval. 

Section 10: 

Establishes a Select Committee on Water Marketing consisting 
of eight members chosen on a bipartisan basis with equal numbers 
from the Senate and the qouse. The Select Committee will undertake 
a comprehensive study of the economic, tax, administrative, legal, 
social and environmental advantages and disadvantages of water 
marketing from existing and proposed reservoirs with reservations. 

Section 11: 

Appropriates $80,000 for the study of water marketinq. 

DR:wf 
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(Taken from the tape of the March 16, 1983 hearing.) 

MIKE MELOY: 

My comments will be mostly devoted to the legal question 
associated with all three of the bills discussed at some 
lengths by previous witnesses. 

The issue being discussed tonight is whether the state 
of Montana should get into the business of interstate market
ing of water. That is the issue. Probably the most signi
ficant issue the legislature will face in terms of its long
term impact. I find it ironic and I can't resist making this 
comment. One of the sponsors to get the state into the business 
of marketing water lectured me at some length in 1975. Rep. 
Marks opposed a little bill that I had put in asking or pro
posing that the state get into the business of marketing elec
tricity. He reminded me of the postal service and of how 
difficult it has always been for state government or federal 
government to do anything in the business of business. I would 
suggest to Rep. Marks that that was a persuasive argument then 
and probably is today. The preponderance of the bill to get 
the state into the business of marketing water essentially 
argues that we should do this for two reasons: 1) they tell 
us that the state of South Dakota has made a killing by selling 
water and there is a market for water in Montana and we should 
take advantage of it financially; 2) they tell us'that our 
statutes which place severe restrictions on large quantities 
of water being exported period, as well as export for slurry 
of coal, are in constitutional trouble, and should someone 
challenge those statutes we would probably lose, and then 
we wouldn't have any protections and those people interested 
in using the water will be able to take it and not pay ~ontalla 
any money for it. 

First, with respect to the first argument that the state 
of South Dakota is selling water so we should also do that. 
You should know that the state of South Dakota is involved in 
a laws~it right now brought by some railroad companies and 
some other folks as well as three downstream states, Missouri, 
~ebraska and Iowa. And in that lawsuit the plaintiffs are 
raising substantial constitutional issues with respect to 
South Dakota's right to do what they did. There is no clear 
constitutional basis then for the kind of water marketing pro
posed in the first two bills. 

Secondly, with respect to whether our statutes presently 
dealing with marketing of water are constitutional, we have two 
statutes that are being essentially repealed by these bills 
and they should be considered separately. They were enacted 
separately. They operate and deal with two separate issues. 
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The first says you cannot use water to slurry coal, it is not 
a beneficial use. The second statute says you can't export 
large quantities of water from the state of Montana without 
first getting permission from the legislature. Apparently 
someone is concerned that recent decisions by the Supreme 
Court have caused those two statutes to be in constitutional 
trouble. The case they are relying on is the case of Sporhase 
v. Nebraska. In the Sporhase case the statute in Nebraska 
said we will not permit water to be diverted and transported 
out of our state unless 1) the transport can be done and not 
violate any conservation purposes or interests of the state 
and Nebraska; and 2) it can only be done to those states 
that agree to send water back to us. That is called a 
reciprocity clause. When the case got to the US Supreme Court, 
the Supreme Court said 1) ground water (in the Sporhase case 
they were dealing with ground water which is entirely different 
from surface water, the distinction was not raised in that case 
but I feel, nevertheless, exists) is an article of interstate 
commerce. Therefore a state may not infringe on the transport 
of that water impermissively without violating the commerce 
laws unless Congress says they can; or 2) have a purpose in 
prohibiting that transfer which is constitutionally permissible. 
The problem in Nebraska was that they had a reciprocity clause. 
Reciprocity clauses have always been met with successful 
counterclause challenges. The Montana slurry ban does not 
have a reciprocity clause. It does not distinguish between 
states which might give water back to us. Therefore, the 
Sporhase decision in that regard would not affect the Montana 
slurry ban in any respect. Further, the court said clearly 
we think the reason given by Nebraska for restricting water, 
conservation purpose, is a permissible purpose constitutionally 
and if they did not have the reciprocity clause in there we 
would find the statute to be constitutional. It so happens 
that Montana's slurry ban has very clear language in it that 
the reason we have the ban is strictly related to conservation 
of water in an arid state like Montana. ~herefore, Sporhase 
doesn't suggest our slurry ban is unconstitutional, rather 
it could be used to support the constitutionality of our ban 
because the Supreme Court said that reason, conservation, is 
a legitimate reason for interfering with interstate commerce. 

The second statute, that is the one that says no large 
amount of water goes out of the state without legislative per
mission, no water can be diverted out of the state. That 
statute is very similar to the one that the US Supreme Court 
rendered unconstitutional in the case of Altus v. Carr. The 
reason it is unconstitutional is that the language isn't 
related to conservation purposes and it does not distinguish 
between and there seems to be a flat restriction on out of 
state appropriations and it does not apply these restrictions 
to any size of appropriation to be used in state. In my 
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opinion, the export ban needs some work. But you don't have 
to go into the water marketing business to fix the statute. 

The Supreme court has told you how to do that. The 
amendment to the export ban contained in 908 which says that 
no use of large quantities of water whether in state or out 
of state can be made without legislative approval. The 
appropriation made needs to be consistent with conservation 
purposes and there is a whole list of fairly stringent criteria 
all related to conservation purposes. I think that HB 908 
does an excellent job of rendering as far as we can the export 
ban constitutional. 

Now, the point I am making, the question of permitting the 
state to get into the water marketing business is a policy 
question and should be decided separately from the threat 
that there is something wrong with our statutes. That decision 
is a significant decision. Its enactment repeals a policy 
which this state has had since 1973 which said that we are 
going to be extremely careful with water appropriations, 
and appropriations of water to be diverted from the state of 
Montana. 

You are considering three bills. I disagree with Mr. 
Doney that there is very little difference between the two. 
Rep. Marks' bill repeals the slurry ban, says you can use 
water for slurrying coal, and it also does not require an 
applicant to go to the state to get a permit to use water to 
slurry coal. Therefore, I would ask Rep. Marks - Why would 
an appropriator go to the state? Why wouldn't he just go 
ahead and apply for the permit himself? The other bill, 
Rep. Neuman's, seems to be suffering from internal hemorraging 
as it just can't seem to decide wh~ther it wants to be for a 
slurry ban or against it. It strikes the section which says 
you can't use water for slurrying coal and replaces it with 
language that says maybe it is not a very good idea. That
coupled with the fact that it essentially requires everyone 
to go to the state to get water for large diversions has its 
own little set of constitutional problems in rerms of the 
equal protection claus~ and I am not sure you will really solve 
anything if you are concerned about the constitutionality 
of whatever statute we have. 

In any event, again, the question should be viewed on 
its merits and there are too many questions left unanswered 
for this session to enact a bill which gets the state into 
the business of marketing water. 

First, what is surplus water? what is surplus water in 
the spring may not be surplus water in the fall. The definition 
also requires that water only be taken from a place of impound
ment. Does that impoundment - is it necessary for the impound
ment to store water that exceeds the normal instream flow. 
That is a significant question that needs to be answered. 
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Do we want to permit interbasin transfers of water? Do we 
want to send our water to Arkansas? Do we want to send the 
water out of the basins that it presently flows out of into 
another basin? What implications do the actions of the state 
of Montana and South Dakota have on congressional interference? 
One sale of water in South Dakota has caused Congress to 
introduce legislation to severely limit the present statute 
that has been on the books~for awhile which permits the upstream 
states to use the water before it gets to the downstream states. 
I can tell you if we prompt that kind of congressional action, 
which I am sure the enactment of one of these bills will do, 
then Congress is going to be saying in order to protect all 
the downstream states we have to restrict what the upstream 
states can do, and they are able to do that under the Sporhase 
decision. The Supreme Court has said that water is a matter 
of interstate commerce. 

What is the implication of adopting a bill like this on 
jobs? What kind of coal markets are available right now 
considering the apparent decrease in demand for coal? and 
what is the impact on railroad jobs? I don't think we need 
to wait for somebody to apply for that water to make those 
kinds of e~aminations. What are the effects on the future 
sources of future potential appropriations of water? If-we 
send the water out of state now, how does that effect the 
ability to irrigate land for subsequent appropriations? Rep. 
Marks seems to think we can use the money to build dams and 
thus improve that. We really don't know that. Any water 
that is taken out on a permanent basis is going to effect 
that many subsequent appropriations. What happens if the 
coal market falls further and there is no demand? Suppose an 
appropriation and a permit is issued to the person who wants 
to slurry coal but there is no market for the coal and so 
therefore there is no money coming in to pay for the mainten
ance of the water projects built with the money. What happens 
in that event? 

Those are the kinds of questions that HB 908 is asking 
and it seems to me that is the kind of questions that even 
the most conservative of you would want to know before you 
vote yes on 893 and 894. 
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Dear Sirs: 

You have asked foe my opinion relative to the 

constitutionality of Section 85-2-104, MCA, providing 

that utilizing watee to slur~y coal is not a beneficial 

use in light of the ('ecent IJ.S. Supreme Couct decis ion in 

Sporhase v. Nebraska. 

My associate Sharon Morcison and I have reviewed 

the decision as well as the lower: Fe(jecal Court ruliny 

i:l Altus v. Carr and ~Pa~~Reynolds from the stand-

point of the Montane') coal slun:-y ste')tute. Our opinion is 

that the Sporhase decision is clearly distinguishable and 

does not render Section 85-2-104 constitutionally i:lfirm. 

AREA CODE 406 
PHONE 

0&0&2·2442 
442-8670 

Sporhase involved a Nebraska statute which prohihited 

transfer of Nehraska ground wClter to another state unless 

the law of the receiving state permitted acquisitiofl of 

water by Nehraska. 
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Reciprocal provisions have been consistently viewed by the 

federal courts as unconstitutio:1al burdens on interstate 

commerce. Although the Court in Sporhase devoted some time 

to an analysis of the basis for the prohibition i.e. whether 

a state could regulate transfers and, if so, upon what basis, 

the decision clearly turned on the reciprocity provision. 

Since the Montana statute does not corlti'lin a reciprocity 

provision the Sporhase decision would not secve as a basis 

for attacking the Montana statute. Furthermoce, Nebraska 

did not prohihit intrastate sale of wate(" hilt only inte("state 

sale to non-reciprocating stat~s. The Montana statute applies 

to both inter and intrastate lise of water to transport slutTY. 

On the other hand, Sporhase may lend some judicial 

c("edence to the Montana statute. The. Court i:-I Sp0E..~ase 

(Ed not rule on the legality of ,3 t,)tdl pr"ohit1iti.on of flon-

Nebraskan use of ground water, hilt left it to the Nehraska 

courts to decide whether the ("eciprocity c1aus~ was ~everable 

and, if so, to sever it. Thus, the Court Wi'lS imp1yitlf,J that the 

prohibition without the ("eciprocity provisio:1 was c<)~lstitljtiorl-

a 11 Y ace e pta b 1 e solo f)(J as i twa 5 ("(~ a sOn a h 1 Y (" e 1.'1 ted to v ita 1 

state interests. The significant nspect ()f Spo("has~ fo(" th~ 

states is the Supreme Court's recognitioil that conservntion of n 

vital state resource meets the "strict scrutillY" test hy 

wh ich discriminato("y stat8 L)ws must stann or fi'\ i 1. 
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In th'at regard, there has been some discussion of 

legislative attendance to Section 85-2-104, to "strenghten" 

or -remedy' the prohibition so that it will withstand a 

constitutional challenge. The De~artment of Natural 

Resources has written a bill to eliminate the pt"ovision 

and authorize state marketing of water apparently upon 

the theory that the slurry ban is in dallget". As you may 

recall, the section in question has alt"eady received remedial 

treatment. In 1979 the statute was amended to add the legi,sla-

tive findings that "slurry transport nf coal is detdmental 

to the conservation and protection of th~ watec resources of 

the state." If the Legislature had read Sporhas8 and used it 

as a basis for the amendment it would have dorle no differently. 

In our opinion, the law is as strong as it can be to withstand 

a constitutional challenge. In fact, it may be argued that 

since the legislative declaration of purpose preceeded Sporhase 

it cannot be viewed as an att8mpt by the state to render. an 

unconstitional statute valid to meet the conservation pucpose 

requirement of Sporhase. 

It woulo be cisky, in our opinion to rsori lailgllrVje to 

the declaration of purpose clause at this point in time. 

Such action would most c8ctaiilly be vie'wed as .. ~ cOflCt!ssio:1 

that the statute was in trouble constitutioilc111y arId cemeoi.l1 
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We have alsoieview~d the ~e~~nt Federal Distcict Cou~t 
? •.... , ",- .. ~. /.~.~~~'~.:.; .;.,; b:~7'~:~'~~~:~ ::'!;~'::~~~':~:-'1';~~-",,~~!~;,~r.>:i"":-~., ·i.~.:.~ .. ·, .- ;" ,-.'":--, -! •. ;' ~ 

" 'decis'i"orl' in' ElPaso' v e " Reynolds wh ich decla red atl absolute 

ban on export of state g~ou'n:d water to be unconstitutiorlal. 

First, the statute is distinguishable from ours bec;\Use it 

deals with ground water. Second, our statute is not an 

absolute ban on export of water. Rather, it is a deter-

mination that a particular use of water foe both intra as 

well as interstate appropeiations is {lot beneficial. Pinally, 

the ruling is not consistent with the Supreme court ruling 

in Sporhase which suggests that "ha:Js" are constitutio;)al 

if preseeving a vital state interest. Thus, the ruli~g 

would not be expected to withstand a revie ..... i,l(] Couet's 

sceutiny within the parameters of Sporhase. 

One significant message comes from our analysis. It 

is not necessary to deal ..... ith the slurry (,)cohibitiofl (IS pclrt 

of or the ratio:Jale hehind a ..... ater marketing ~ill. The 

legislature may wish to authorize the state's enq<'=trJinfJ in 

the selling of water; but it: is not necessar:y to r-epei'll 

section 85-2-104, MeA, in <ioing so. 1~1 our vi(~'"", tht1 statute 

is emininelltly sup~ortal)le ill view of Spo~b.ase. 

any 

If we C.til b~"! of EUl-th~r: ajSistanCt" in amplityi!ilJ lJpOri 

of these matters, ple<1se ~rn't hritnte tn c,lll O!i us. 

SiJec/l! ( 
e>:'t'\" ~bi~L I,..'LOY 

:, \' 

PMM/tW5 J ~' 
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(Taken from the tape of the March 16, 1983 hearing.) 

PAUL SMITH: 

Mr. Chairman, members of the committee, friends. I am 
appearing here tonight in my own interests. I am a practicing 
lawyer and sometime practicing rancher from Boulder. The 
other night when I was down in the calving shed practicing 
the latter, I was reading an article from the newspaper and 
it was proclaiming all the great things that 893 and 894 
was going to do for the state of Montana. As I read that 
I glanced up on the top of the page and noticed the day was 
March 15 and I remembered the old saying of "Beware of the 
Ides of March." Now the peopl~ that are talking "to go" 
--I do not like to take a direct analogy to Brutus but they 
are friends of Montana and they have Montana concerns at heart. 

But I think the problem here just like the problem with 
Brutus and Caeser is that there is a rush to judgment. Spon
sors of 893 and 894 have a fear that somehow we are wasting 
the waters of Montana and if we don't act now they will be 
forever lost. Brutus and the other people on the staff 
obviously had a fear that Caeser would grab too much power and 
if they did not act immediately the empire would be forever 
destroyed. I think we have to take a look at that. Do we 
have to make a rush to judgment? Is this issue so simple 
that we can jump right into it right now and have all the 
problems resolved. I think this must have been said already 
regarding the constitutional fracas and the legislation that 
might be pending and impending in the United States Congress 
and the problem that South Dakota is facing in the courts 
because of their sale of water, but it is not something that 
we should think we can resolve by making a fast, quick bill 
that will attempt to get the process moving and perhaps solve 
some problems but create bigger ones. When they stuck the 
dagger into Caeser, perhaps they di~n't think he would bleed 
to death. ~vhen they stick the dagger into Montana's water 
law, perhaps you think not all the water is going to run out. 
There are some real problems when we begin doing that. 

I would like to address so~e of the problems I see in 
HB 893. To begin with the first section, there are a number 
of policy statements that usually proceed most major legislation. 
In this instance, however, they actually become a public 
interest criteria to deny or grant appropriations of water 
in excess of 3,000 acre feet per year. The problem with that 
is that they are broad general statements, but yet I do not 
believe the best Philadelphia lawyer can put a handle on 
what has to be done to establish some of those policy state
ment requirements. 

Paragraph 10 in section 11 states that the marketing of 
water from storage facilities by this state is consistent 
with sound water conservation and development, if water rights 
are adequately protected and existing water rights provided for. 
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As you already heard, currently we are going through an adjudi
cation of water rights. We do not know what the water rights 
are going to be. Seems immature to me,at leas~ to jump in and 
say we know we have at least som~land we know that coal slurry 
pipeline companies are going to jump in without knowing if 
they will be able to buy something that is going to last. 
And therefore, it seems very inconsistent to say that we are 
protecting our existing water rights when we don't even know 
what they are yet. On the other hand coal slurry pipeline 
companies are not going to jump in and try to get a permit if 
they don't know if they will be sound a few years down the road. 

At the present time there is only one stream where the 
water rights have been determined and that is in the Yellowstone 
River. 

The second major problem that I see is in Section 3, para
graph 2. There it states that the department carries the burden of 
proof to find that there is needilto conserve and preserve water for 
the health, welfare and safety of the citizens. Under the pre
sent water laws as far as meeting the criteria the applicant 
has to carry the burden of proof. Here the burden of proof is 
being placed on the DNRC. Secondly, I feel there is a real 
conflict here regarding when the department applies for an 
appropriation. Are they going to sit in judgment on their own 
appropriation or application for a permit. That is not addressed 
here and is a definite conflict of interest. 

We have heard a lot about all the money that might be made 
by the state of Montana for future water projects and whatever. 
I think we have to look closely at how the mechanism is supposedly 
going to work. On page 17, section 10, and page 10, section 5 
are the two sections. The first de~ls with the applicant and 
the second with the department and how each applies for a permit. 
Now the one in section 10 is the regular applicant. Now, I can 
see no reason, as Mike Meloy pointed out, why a person would 
ever have to go to the state - go simply the direct permit route. 
If they can get a permit why would they have to buy from the 
state. The other scenario is the state is going to say "OK 
we are going to deny-your permit." and turn around and apply 
for it themselves. That seems to be some of the thinking. If 
they do that, of course, there is a real legal protection argu
ment. How can they deny the-coal slurry company and say they 
don't meet the criteria and say the state meets it on their own. 
I think that is a problem that has to be addressed. HB 894 
has the same problem on section 13, page 22, for the pipeline 
applicant and section 5, page 11, for the department applicant. 
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On page 16, section 8, there is a criteria set out as far 
as how the state will acquire water from the federal reservoir. 
At the end of that it says the department is not required to 
construct any diversion or appropriation facility and may sell, 
rent or distribute such water at such rate and under such terms 
and conditions as it considers appropriate. Again, there is 
another problem there. Does that mean they have a complete 
license to do whatever they want as far as federal water is 
concerned? They do not have to follow the EIS or the MFSA 
or the other provisions or restrictions placed on an average 
for nonfederal water. Again, there is a problem that is not 
resolved in the legislation. 

I would like to draw your attention to a couple of other 
major problems. One in what I call the rush to judgment on 
water problems in the concept of sale of water is that there 
is absolutely no address in these bills as to condemnation 
of property. Under Montana law water use is recognized as a 
public use and recognizing the public use means that in the 
court cases that held this, you can use the power of eminent 
domain to condemn property. In other words, if a company 
who were to apply a water right approved by the department, 
would have the right of condemnation across the state of Montana 
to take it where they see fit. These bills do not address 
that problem. 

There has obviously been a real honest and hearty attempt 
to face all problems in 893 and 894 but they fall way short 
of the scenario. For instance, it says the only thing we are 
going to tap are the reservoirs and not get into underground 
water or surface water. That sounds good in the bill, but the 
problem was brought out by Mr. Done~ himself, almost any law 
will fall restricting the sale of out of state water. Now the 
Sporhase case dealt strictly with underground water and in that 
case the Supreme Court said you could not restrict underground 
water because of the fact it is an interstate commerce. But 
they did not make a distinction that sure you can say a certain 
thing on surface water and another thing on ponded water 
and another thing on ground water. Another problem I have 
found in being involved in some water laws is that underground 
water is interconnected with surface water. 

Parallel on Brutus and Caeser being the day before St. 
Patrick's Day, I would like to recite to you a paraphrase of a 
Skakespearan play that was given to me by .. (unclear) . 
This is a eulogy given once the pipelines are in place through 
893 or 894 and not 908, which I wholeheartedly support. 

(He read the poem.) 
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(Taken from the tape of the March 16, 1983 hearing.) 

SHARON MORRISON: 

In this troubled economic times we are desperately looking 
for ways to finance. The programs for "Save Montana" must 
perpetuate. We must not look to our most valuable resource, 
water, in a helter-skelter fashion without carefully planning 
out the use of that water and the consequences on the future. 

In 1972 it was recognized by this legislature that water 
was our most valuable resource and you set about preparing a 
plan by which we could set about discovering what our resources 
were and what the claims against the resource were. That plan 
has not yet come to fruition and will not come to fruition before 
you pass'0n these bills. It is my thinking that when the 
claims program is completed you will find that an inordinate 
amount of the waters that go through the state of Montana is 
already claimed, and then we are going to be left with a 
demand on the water that is needed for farming and for the 
positional reclamation projects that we have always recognized 
ln the arid west. 

I would just say from a legal standpoint that the coal 
slurry bill that was passed last legislature is most certainly 
one that will pass-constitutional muster. Therefore, you have 
to decide whether you do in fact want to have coal slurry 
be a part of the use of Montana water. 

It seems to me in listening to the remarks made by the 
various people that what we have are questions, and HB 908 
says lets take a couple of years and let's look at those 
questions. Let's look at whether or not a state can legally 
sell surface water. That question has never been decided. 
All of the questions that have been cited by the courts have 
been to ground water which has had the incidence of ownership 
of being part of the land. Let's consider the question of 
the ecological effect of out of basin transfers of water. 
In times when we have inordinate demands upon the waters 
used in the state, we have to remember that in the ecological 
cycle waters used for irrigation and on-site use would then 
return to ground water and recharge the ground water level. 
We are using our ground water in excess of recharge in a 
number of areas. Coal slurry would add to that problem and 
probably reduce the ground water well below the recharge rate. 

If we even consider the effect of interstate allocation 
of water sources which I am certain will take place. If 
Montana allocates water for coal slurry, that water will be 
part of the allocation that will go to Montana in an energy 
allocation of water in the case where each state gets a 
quantity of water. Montana has simply bottled up the water 
because we are fortunate that it was stored here. The down
stream states have a right to it and they can exercise that 
right in courts of law. We must remember that. 

Finally, I must say we have a mandate under the 1972 Act 

to act carefully,and to wait an additional two years should not 
be too much to ask in view of the careful planning that has taken 
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SGtE THcxx;m'S ON MONTANA WATER LEX:;rSIATICN, 1983 

by OOROI'HY BRADLEY 

85-1-121 provides that only with legislative permission can water be 

controlled within ~'bntana for use outside the state. 

85-2-104 (2) provides that the use of water for sluny transport of 

coal is not a beneficial use. 

The recent u. S. Suprerre Court decision in Sporhase v. Nebraska 

suggests that these statutes might violate the U. S. Constitution IS 

interstate ccmrerce provisions. The lv'bntana Legislature has three choices. 

First, it can take a wait-and-see attitude. There may be no challenge 

to the statutes, and there may be no constitutional problems. Ho;.;ever , 

this is unlikely. 

Second, it could dramatically change our state policy by repealing the 

slurry statute, thereby creating a sluny option. (The Legislature \<lOuld 

still have to approve export of water for out-of-state slurry use. 

HCMever, if intrastate slurry was prorroted and interstate slurry was 

prohibited, constitutional problems \<lOuld alrrost assuredly arise.) 

Third, the Legislature could take steps to continue present policy by 

strengthening the ~tatutes to bring them in line with Sporhase dicta. 

(lv'bre detailed language could be added to the existing language clearly 

relating the slurry prohibition and legislative review to the need to 

conserve a scarce resource.) 

I believe M:lntana will gain the mJst by taking the third choice. A 

cx:xrprehensive legislative study should precede any changes in present 

policy. Sporhase makes it clear that sone state restrictions on water 

exports can be justified. with additional language, lv'bntana' s slurry 

provision could probably withstand a court challenge. 

Key considerations include the following: 

(1) r-bst slurry pipelines in the country are in serre form of 

stagnation. 'IWo of the five partners of ETSI want out. AReO expressed 

hope to have sold its 25 percent share prior to the end of 1982, and 

failed. This appears to be a bad tine to conterrplate crnmitrrents of water 

to a financially questionable industry. 

(2) A hasty nove to put large quantibes of water into a previously 

prohibited beneficial use may well canpel do.vnstream states and interests 
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to sue, as Missouri did following the South Dakota-ETSI sale. It would be 

preferable to have these issues deliberated and settled by state 

legislatures rather than in court. 

(3) Sizable water sales and ntnrerous lawsuits could spur Congress to 

pass slurry im:inent danain legislation, or to attenpt catprehensive 

resolution of the Sporhase issues. Sporhase clarified Congress' ability to 

do this, within limits. \'rule Congressional action nay ultirrately be 

appropriate, it should only be \ll1dertaken after consultation and agreerrent 

with concerned states. r.bntana should avoid agitating downstream states 

which could pressure Congress to act rapidly and \ll1ilaterally. 

(4) Simply repealing the slurry statute would leave Montana wide open 

for slurry pipelines. SUch action would create a strong tenptation to sell 

the maximum arrount of water to the highest bidder. Before such a 

temptation is created, a nurrber of questions should be asked and answered. 

IX> we have enough water? How ruch will be left for other uses -

especially in a dry year? can we withhold slurry water in a drought 

without violating interstate commerce requirements? What is the fair value 

of the water? ~Vho will benefit fran f\ll1ds created by slurry sales? 

For the last 10 years r.bntanans have been nearly \ll1anirrous in their 

agreerrent that water intensive rrethods of transporting coal have no 

priority arrong our rrany water needs. Montanans deserve a thorough, careful 

public debate before that policy is changed. But infonration has not 

previously been available, and, to date, discussion has been largely out of 

the public eye. The coal slurry question is too serious to be resolved 

hastily. 



.. 

.. 

.. 

... ..-~n ................. -,OH 

"OV'~ .. "'00_( 

GAIIt£lD r ''''fO 

""'O'LfS.; t .. c ...... s 
CEO_Gt: C. C ..... 'T .... CI1 P 

"AvID 1.. • .,IC>oIN!!;,ON v.C- QAt.4'''&.Z 

.( .... *ILSON 

-'0.£"" (00 L([ 

STu ... • '0'\< :::- ..... r • 

.... ( .. ':'!("'~ I, J"' t..~C(, m 

ll~OWT..EY, HAUGHEY, JL"~~ON. )()()LE 8: DIETIHel1 
AT 'r:""t~C"",, AT LAW 

500 TPI\NSwl':';TlRN I'Ll,;" II 

490 NC~H< 31ST SlRlL 1 

po 0 He)f Z~Z9 

BILLINGS, MO,<,IINA 59103 ·2529 

March 1, 1983 

, 
E~ /{,L 

Al LAN l .... Rt" l.L 

L. """",nolo, I. • "'- .... 0~ 

!;.1 ( ... "" J L!:>-· ....... ... 

T. Co. s~t: .... 

lALI"" ••. ~ 1 ~ ,.f:"'L 

5·~(r=Q'" .J . ..,..', (vet" 

.... ' ..... 0;1.. t "'[f'l50T[ lit 

D,I...r.,(\... .... """Lr:.a.N 

\.1 ... 0- S ... Cl ....... ""I:Jlo 

~ TO ALL CONCERNED: 

Re: United States and Indian Tribes 
v:- T-heS'Ca teofMOn-tana-a nd 
Thousands of- IndTv:Cdu-iiT -~Tontana 
~~~i den t s, ~_o_n c e r I~i- n 9~}j al.~ r~~_I~J.~11.. t S. 

We are now advised that the above-captioned waler litigation 
in which you are interested is now set for argument before the Supreme 

III' Court of the Uni ted States on f'lcdnesday, t-1arch 23, 1983. The court 
combjned the argum0.nt involving Indian water rights in the State of 
Arizona, as well as those within Montana. 

• 

.. 

.. 

Mike Greely, Attorney General for Montana, will be arguing 
on behalf of all the Montana defendants. We do not yet know who will 
argue on behalf of Arizona . 

The time allotted by the Supreme Court for tlrgllment is really 
ratller short, and it would be foolish for any other counsel to try to 
intrude upon the limited time that Mike Greely will ha~e . 

Accordingly, we shall not incur the expense of a trip to 
_ Washington to simply sit and listen to the arguments. 

We shall, of course, advise you promptly of what the decision 
• of the Supreme Court of the United States may be. It normally takes 

1he court at least three months in which to arrive at a published 
decision. 

.. Best personal regards, 

• 

CC:ll 



FOR YOUR EDIFICATION 

By the Treaty of Sept. 17, 1851, a reservation was established for 

the Blackfeet Tribe of Inidans encompassing land which is now known as 

the Blackfeet Indian Reservation. 

1. Stat 675, Executive order 

2. Aug. 19, 1874 

3. Executive order, April 13, 1875 

4. Act of Congress, April 15, 1874 

5. Act of Congress, May 1, 1888. Stat. 354, 1895 

6. When the reservation was formed in 1851, the Indians had rights to 

all water necessary for the present and future needs of the 

Indians. 

7. Also, the Sioux and Assinibone of the Fort Peck Reservation; 

the Gross Ventre at Fort Belknap and Rocky Boy reservations have 

similar water rights under those treaties. 
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BEFORE 
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STATEMENT OF JAMES T. MULAR, STATE LEGISLATIVE DIRECTOR, BROTHERHOOD OF RAILWAY 
& AIRLINE CLERKS, REPRESENTING THE BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYEES, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS, UNITED TRANSPORTATION UNION, AND 17 OTHER 
STANDARD RAIL LABOR ORGANIZATIONS COMPRISING THE RAILWAY LABOR EXECUTIVE 
ASSOCIATION. (RLEA) 

Mr. Chairman, members of the Committee. For the record, my name is 
James T. Mular. My address is 440 Roosevelt Drive, Butte, Montana. I am 
appearing on behalf of the above cited organizations. We oppose all three Bills, 
House Bill 893, House Bill 894, and House Bill 908. The first two Bills are 
designed to slaughter railroad jobs in Montana, while House Bill 908 merely 
opens the door for future coal slurry pipelines. Even though it retains the 
present ban on coal slurry, I am submitting ~fO petitions from hundreds of 
communities in Montana, opposing any out of state sale of water. 

The Congressional Office of Technology Assessment, and the vast weight 
of Congressional testimony before committees prove: 

NO NEED SHOWN FOR COAL SLURRY PIPELINES: 
All present and future coal transport requirements can be 

readily handled by existing modes of transportation. 

NO SAVINGS TO CONSUMERS CLAIMED: 
The ultimate consumer of coal is the user of electric power, and 

viewed from strictly an economic aspect (without regard for "regulatory 
distortions and social impacts") pipelines MAY, depending upon certain 
circumstances, be less costly than railroads-rn transport of coal. But 
any such savings realized thereby, would go to coal mine operators and 
the electric utilities with no indication of the amount of savinqs, if any, 
which might be passed through to the consumer of electricity. . 

FORECLOSURE OF OTHER FUTURE USES OF REMAINING WESTERN WATER SUPPLIES: 
"Pipeline proposals present a choice between slurry and other forms 

of future water use which may be more or less desirable~" (Congressional 
Office Technology Assessment OTA testimon~age 4), especially once the 
state of Montana gets into water marketing contracts. Slurry pipeline 
entities would have senior rights to Montana's agricultural development 
of water, because of the full faith and credit clause of the U. S. 
Constitution. 
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CONTAMINATED WASTE WATER MUST BE DISPOSED OF: 
In Arkansas alone, over 2 billion gallons of contaminated waste 

water would be discharged into streams, or held in specially constructed 
reservorrs. Ground water pollution resulting from saline seepage and air 
pollution, resulting from evaporation are very serious and present very 
great risks. 

RAILROADS WOULD CLOSE BUSINESSES AT A TIME WHEN CONGRESS IS SPENDING MILLIONS 
TO SAVE RURAL BRANCH LINES: 

Future rail expansion would be impeded. OTA estimates between 1985 
and 2000, some 12,000 to 18,000 railroad jobs would be lost~ while 12,800 
individual persons would be unemployed. 

In Montana there are approximately 6,000 railroad employees. Over 
1~400 are presently unemployed, due to economic conditions. Coal slurry 
lines would reduce unit train movements drastically~ affecting over 600 
employees to begin with. It would result in an additional 10% reduction within 
a five year period when the pipeline goes into service, which would amount 
to over 22 million dollars lost to ~1ontana's economy. 

JOBS INCREASED BY PIPELINE CONSTRUCTION WOULD BE TEMPORARY, WHILE JOBS 
INCREASED BY RAIL TRANSPORT WOULD BE PERMANENT (AS COAL PRODUCTION INCREASES): 

The coal production would contribute continually to the economy 
of communities where they live in Montana. 

I served during the 1977 Legislature. As a member of the Judiciary 
Sub-Committee on Water, Representative Scully and myself introduced House Bill 797. 
This legislation addressed any surplus waters that Montana may have. The Bill 
provided a minimum reservation or appropriation of 4 acre feet per year on all state 
lands held in trust. Any marketing would be directed to future agricultural 
expansion, and domestic in-state use. 

At a time when this state is looking for revenues for our University and 
School Foundation, we feel that House Bill 908 should be amended to conform to the 
1977 legislation, found in MCA, Section 85-2-316. Revenues derived from this program 
would certainly enhance future funding for our schools, not to mention the economic 
gains realized by agriculture. 

Moreover we would submit to the Committee that House Bill 908 be amended to 
ensure effective utilization of state lands in trust to obtain funds for education 
by reserving limited amounts of water necessary for their continued development and 
appropriating funding for these purposes. 

It is only appropriate that we get the most royalty for our water used within 
the borders of the state. In other words, use it or lose it! 

In conclusion, I am submitting separate documents to the Secretary of the 
Committee, which address the following problems: 

1. Environmental problems resulting from emergency shutdown of coal slurry 
pipelines. 

2. Association of American Railroads questions and answers about coal 
slurry pipelines. 
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3. Technical feasibility of the proposed Energy Transportation Systems Inc. 
(ETSI) in reference to well field, Niobara County, Wyoming. That study 
concluded that the Madison Acquifer underlying the ETSI unit, west of 
the Old Woman Anticline, was infeasible as desiqned and located. 

4. Our organization (BRAC) attached a fact sheet addressed to Congress 
and the states, regarding Coal Slurry Pipeline Issues and supportive 
facts. 

5. And the final text of Senator Max Baucus' opposition to National Coal 
Slurry Legislation. 

I am sorry that we were not able to reproduce these documents for each 
Committee member. 

Another matter regarding the current Congressional Legislation contained 
in House Resolution 1207 by Congressman Regula of Ohio addresses the problems 
arising from the Sporehase and New Mexico water cases. 

Mr. Chairman, members of the Committee, we hope that you will consider the 
merits of our testimony, and also our offered amendments, durin0 your executive 
deliberations on House Bill 893, House Bill 894 and House Bill 908. 

Thank you. 

JAMES T. MULAR 
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To authorize the States to regulate the interstate transfer of water to insure that 
Federal regulation pursuant to the commerce clause does not impair or 
impede the efforts of the States to protect and control this resource. 

IN THE HOUSE OF REPRESENTATIVES 

FEBRUARY 2, 1983 

Mr. REGULA introduced the following bill; which was referred jointly to the 
Committees on Interior and Insular Affairs and Public Works and Transportation 

A BILL 
To authorize the States to regulate the interstate transfer of 

water to insure that Federal r.egulation pursuant to the 

commerce clause does not impair or impede the efforts of 

the States to protect and control this resource. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That for purposes of this Act, the term "water" means sur-

4 face or ground water located in and belonging to the States. 

5 SEC. 2. The regulation of the interstate transfer of 

6 water shall be subject to the laws of the several States which 

7 relate to the regulation of the interstate transfer of water. 

11~' 
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1 SEC. 3. No Act of Congress pursuant to the commerce 

2 clause of the United States Constitution shall be construed to 

3 invalidate, impair, or supersede any law enacted by any State 

4 for the purposes of regulating the interstate transfer of water. 

o 

IIH 1207 III 



ENVIRONMENTAL PROBLEMS RESULTING FROM 
EMERGENCY SHUTDOWN OF COAL SLURRY PIPELINE 

When coal slurry pipelines are shutdown to deal with occasional 
erne rgency situations, provision must be made to deal with the settling of the 
coal out of the water which, if allowed to occur, will block the line. The 
powdered coal, under such situations, will settle within about 36 hours. 

The Energy T ranspo rtation Systems, Inco rpo rated (ETSI) pro
posed pipeline from Wyoming to Arkansas is engineered to permit the empty
ing of the pipeline into dump ponds in the event of an erne rgency. The wate r 
component of the slurry is then allowed to evaporate or percolate into the 
groundwater. No provision has been made to prevent the resulting coal dust 
from being blown about the territory. 

It is estimated that the settling basins or dump ponds (located at 
the pumping stations) for the ETSI pipeline will be no less than 3,660, 000 
cubic feet, or the equivalent of seven football fields ten feet deep. 

Each pumping station must also have access to large reservoirs 
of water to flush the segments of the pipeline before settling occurs in the 
event of a shutdown. The se re se rvoirs must each ha ve a capacity of about 
2-1/2 million cubic feet or 18,700, 000 gallons. (The pumping of underground 
water at the needed volume and speed offers problems which may be insoluble.) 
In the cold, arid country of the proposed route, the re se rvoirs will be difficult 
to maintain. 

Both the emptying of the pipeline into dump ponds and the mainten
ance of large reservoirs present critical environmental problems which have 
not been adequately considered. 

Association of Arne rican Railroads 
July 3, 1975 



ASSOCIATION OF AMERICAN RAILROADS 

SOME QUESTIONS ANI> ANSWERS ABOUT COAL SLURRY PIPELINES 

1. Why should not railroads how! competition in handling coal if the consumer will 

benefit? 

The kind of "competition" coal slu(TY pipeline operators propose is unfair 
competition. Pipeline operators want to compete only for the "cream" of the 
coal traffic leaving to railroads and others the entire responsibility for handling 
the remainder. Pipeline operators want to compete, substantially free of 
government regulation, against railroads regulated (by both federal and state 
laws and age'ndes) in virtually every aspect of their operations. 

Further, the claims of pipeline operators as to the economic aJvantage to 
consumers are greatly exaggerated. And jf railroads do not haul coal (because it 
is moved in a pipeline), the very same consumers are going to pay more for the 
cost of the transportation of everything else they buy that continues to move 
by railroad. That includes bread. made from grain moved by rail: fruit and 
vegetables, moveu by rail: household appliances. moved by rail; and almost 
everything cislo' the same consumers buy. 

2. Why shollld lIot ('001 slllrry pipelines hape federal emille.'ll dumain puwer which 

railroads and other pipelil/es "ai'e? 

Railroads do not now have federal eminent domain power. Neither do most 
other kinus of pipelines. But the real point is that COJI ~Iurry piPl'lir1l''> will not 
be true common ~arriers required by law to provide service to the publiC. They 
will instead be priv3te oper3tors providing wh:lt is l'sscnliJlly J prr\'Jle service 
to a very few, very large coal prouucers anu coal consurnas. Till' right to 

.condemn your property or mine shoulu not bl.! given such private operators: 
and coal slurry propon~nts oppose legislation that gives them elllinl.!nt domain 
power coupled with provisions making them hecome trlle, full regulated 
common c3rrrers. 

I 
3. Why should I/Ot the Departmelll of Interior regll/ale fl!dcral ell/inellt {Jower for 

coal s/lIrr)' pipelines' 

Transportation of C031. however done. is still tr;]llsportation. How it sh311 
he done is a tr:lI1~portJtion issue: and any dccisions Il1JJl' 3hout It Jt'i'l.!ct the 
NJtiol131 Tr;rn"port3tiol1 Policy. Til~ Ikp;,Iltllll'llt of InlL'rior ilas nl.!\l'r had any 
experience in aJrninistering thl.! !'!Jtiol1JI Transportallon Policy. On thl.! other 
hand. the Interstate Commerce Commi<;<;ion hJS 8S year:, of experil.!nce in that 
field. Moreover. tile hills proposcJ hy coal slurry proponents would impose 
different ground rules than those applicable to railroaJs and ot her true 

'1~ 
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common carriers. It is entirely obvious that complete r~gulatioll of railroaJs 
and other" common carriers. under one set of ground" rules. hy on~ cxpl.·ril.·I1I.·~J 
regulatory agency, with substantially no regulation of co;!1 pipl'lin~s. unJl'r a 
different set of ground ruks, by an agency with no transportation ~xpl'ficlH:e 
or expertise, cannot produce consistent application of the National 
Transportation Policy. Fair and consistent applk;!tion of th~ Polky is the 
lifeblood of our entire public transportation systems and our entire economy 
depends on those public systems . 

4. Can railroads "aI/dIe all future coal mOl'emellts or will we hare allother "gram car 
problem"? 

No one can be sure just how great the increase in coul traffic will turn out 
to be. Some estimates are too high to be reJlistic. How~ver. to th~ extent and 
for the future time period that rCJsonahle ~stimatcs may h~ maJe. th~ railrouds 
are confident they can and will be Jblc to handle th~ truffk cffkkntly unless 
coal slurry operators are helped by federal laws to skim the creJm of the coul 
traffic and thereby destroy the ability of the railroads to obtain ami mJke the 
capital investment in cars and other equipment needed. 

There are important differences between rail transportation of grain and 
rail transportation of coal. The first is very seasonal. It is also heavily affected 
by the availability of space in grain elevators or ships which r~dlll"C the 
effidency of use of cars. Coal trjffic to power generating plJnts does not 
fluctuate heavily by seasons and is not greatly affected hy lack of a pluce to put 
the product at dcstination. RJilroad investment in cars neel.kd for increased 
coal traffic is cconomically practical and will bc made if the traffic c;!n he 
counted on to be avuilahlc to the railroads. 

5. In light oflhe trclllelld(JII.I" deferred /lWilliC/WI/CC II/ Ille rai/mad illd/lstry. holV call 

we be Slire tlte railruads call d() the job? 

The real reason for the deferred main tcnanee on some railroads is that 
they have not had the revenues and return on investment which permitted 
expenditures for proper maintenance. Those railroaJs with adequate revenues 
are quite well maintJined. Fortunately most mJjor western railroJds operating 
where incrl'aseJ coal mining will occur are in reason:lhly good conJition. 
Expect"bk increas~s in coal traffic revenues should help all railroads to 
improve maintenance of their operating pbnts. With those rcvenues. they 
should and will be ahle to do the job. \Vithout them. Ill.my would not be able 
to maintain their properties !n condition to handle what other traffic" pipelines"' 
cannot transport. The real issue is not whether deferred maintt:nance will 
prcv~nt railroads "from hanJling co:d - it is. instead. "whdher r;!"ilroads will he 

pamittcd to obtain the inl'reas~d coal traffic nt:ccssary to prest:rve their ability 
to handle all the traffic for which the n:ltion needs them. 

-2-
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Testimony of Morris Gullickson on House Bills S93, S94, and 90S, before 
the House Committee on Natural Resources, March 16, 1983 

I am Morris Gullickson, legislative representative for United 

Transportation Union, AFL-CIO. We oppose House Bills 893, 894, and 908. 

We are against these bills because selling water poses a serious 

Ill<.;())(~ 
A5St State Director 

R. West 

threat to railroad workers' jobs and to one of Montana's most valuable resources. 

We do not believe coal slurry pipelines are necessary, and we 

are gravely concerned about the jobs which would be lost as the result of 

.. 4l1li' their construction. For everyone job created by a pipeline, railroad.:: 

lose six jobs. That has an adverse impact on workers, on mainstreet nerchants .. and the tax bases of state and local government. Our state cannot afford 

higher unemployment, more business bankruptcies and lower revenues fJr governments. 

The United Transportation Union and the Montana State AFL-CIO 

.. have a long-standing position against coal slurry pipelines, adopted in 

convention action. The United Transportation Union submitted the following 

resolution to the 1978 Montana State AFL-CIO annual convention, and the 

convention voted concurrence. The resolution reads: 

"WHEREAS, legislation now pending in Congress and before the 

'- legislatures of several states vlould permit and encourage the construction 

of coal slurry pipelines from MO'ltana, Wyoliling and the Dakotas; and 

WHEREAS, water for use in the said slurry lines would be produced 

from the Madison Formation in Wyoming extending into southeastern Montan~ 

and the Dakotas and also from reservoirs, rivers and streams in these states; and 
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'vJHEREAS, it should be the policy of the United States government 

., and the states to promote and encourage the beneficial use and development 

of all water for the preservation of agriculture, domestic use and industry 

in the state wherein the water is found. 

RESOLVED, that the Montana AFL-CIO opposes any legislation aimed 

at utilizing water from any source for the transportation of coal to other 

states; and 

IT IS FURTHER RESOLVED, that the Montana AFL-CIO encourages 

the national AFL-CIO to support this resolution; and 

BE IT FURTHER RESOLVED, that the member states in this region 

be informed of this action, as well as the Montana Congressional Committee." 

Please vote against House Bills 893, 894 and 908. Thank you. 

t· 
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UNITED CEMENT, LIME AND GYPSUM WORKERS 

LOCAL UNION NO. 239 AFL-CIO 
THREE FORKS, MONTANA 

Wyatt Frost 
NArv'lE OF \VR 'TER 

Box 804 
ADDRESS 

Three Forks, Mt 59752 
CITY, STATE AI'...;D ZIP 

TESTIMONY OF WYATT FROST BEFORE THE HOUSE COMMITTEE ON NATURAL 

RESOURSES --MARCH 16, 1983 

Mr. Chairman, members of the committee, I am Wyatt Frost and I am 

here representing Cement Workers Local 239, Three Forks. 

We are here in opposition to House Bills 893, 894 and 908. 

Most of our members use streams and rivers for recreation. Many of 

us have close family and neighborhood ties to agriculture. 

Montana is more than a place on the map, it is a way of life. Water 

is very important to life in Montana. 

Montana's water is too precious to sell. Water is vital to our 

state's prime industries, agriculture and tourism. 



Testimony of Wyatt Frost before the House Committee on Natural Resources 
March 16, 1983----page two 

Shipping coal by train helps to keep railroad transportation 

available to Montana's farmers and industries. 

The Montana Legislature has a history and tradition opposing 

coal slurry pipelines and selling Montana's precious water out of 

state. We see no reason to change. 

THANK YOU 

Wyatt Frost 



TO: REP. HAL HARPER, CHAIR,· & MEW3ERS 
HOUSE NATURAL RESOURCES COV:MITTEE 

RE: HB 893 and HB 894, TO MARKEl' 
MONTANA WATER THROUGH DNRC 

The thrust of House bills 893 and 894 is found in amendments to MCA 

Sections 85-1-101, which sets state policy to protect Montana's waters, 

85-1-121, which prohibits out-of-state water sales, and 85-1-204, which 

defines DNRC's powers over state waters. 

Rasically, policy is amended so that marketing water can be included 

as a beneficial, protective, conservati?n use; sales prohibitions are lifted 

with DNRC approval; and DNRC is given o~t-of-state water marketing authority. 

The questions are numerous--but a few important ones might be (~) Do 

we really want the state to have water rights and exclusive out-of-state 

marketing authority? (2) What environmental consequences could we expect 

if 893/4 were rassed? 0) Are the problems we're told would be solved by 

passage of these bills really so crucial and immediate? and (4) would passage 

of bills of this sort alleviate whatever proQlerr.s may exist a~ efficiently 

and fairly as some other alternative? In no particular order, I'll try to 

address these questions. 

Recent court rulings have held that state interference with interstate 

water sales, as currently provided in Section 85-1-121, is illegal because 

it acts as a barrier to interstate commerce. It fails to provide a "dUe 

process" mechanism for obtaining remission to market water. Add to this a 

desperate search for revenue by state government, and the old excuse that 

"everyone else is doing it", and we have a recipe for damming, piping, and 

pumping our water resources somewhere before someone else does--reminiscent 

of the "kill it to save it" logic that worked such wonders in Viet Nam. 

Fxperiences in other states should give us considerable cause for pause. 

Once water resources are politicized, the door to special-interest control is 

opened. ~th of these bills give tremendous power over Montana's water 

to DNRC and, after the Water Rights Act and its implications for defining 



surr-luses, I am duly suspicious already of our' own state's motives. 

Fnvironmentally, these bills will provide for state seizure of land 

for storage of water for sale, jeopardizing what few free-flowing waters 

we still have, in the name of "protection". DNRC could also give permits for 

needed accesses and conv€yances--which means trespassing and rights-of-way 

for pipelines and powerlines, again in the name of safeguarding our water. 

On at least these two counts--politicaLand environmental irnpacts--the 

bills would prooably cause as many problems as they could ever solve. Is 

there a way to protect our resources without taking such risks? I think 

so--and in presenting an alternative I hope also to deflate arguments for 

hurrying into state control and state marketing. 

Starting with MeA Section 85-1-101, a fundamental change in state 

"policy considerations" would help imrr!ensely: Instead of making water use, 

storage, conservation, and now marketing a state responsibility, complete 

wi th a "state water plan", l10ntana could go the opposite direction and limit 

its role as a state to keeping records of claims and protecting the rights 

of private users. This could well include a corr~itment to defend those 

claims against all comers, including federal or other out-of-state rlanners. 

The original purpose of government in ~erica was to protect individual 

rights, and such a function should be perfectly appropriate here. 

Section 85-1-204, which already spells out (and through either of these 

bills would enormously expand) DNRC's control over Montana water, could be 

eliminated al together--since with the Tolicy ,lust mentioned, the state .;ould 

exert no control at allover water use, and would have no need for powers 

of condemnation to facilitate water projects. Section 85-1-121, the legally 

weak prohibition against out-of-state Hater sales, could likewise be deleted. 

Now, what I've just outlined are the conditions necessary for what I 

see as the only real long-range solution to proolems of water use and allo

cation: a free market in water. In a free market, all water rights are 



privately held and completely transferrable. They are esta91ished by means 

of prior arpropriation--which means whoever mixes his/her la~or with it first-

and may be recorded with or without bF.nefit of a central state agency. What

ever organization records the water rights can charge for services, much like 

a copyright or title recording operation. 

Conflicting claims, damage actions, and other problems can be handled 

by court action on a case-by-case basis, obviating any need for water legis

lation or planning. No one wields the power of eminent domain, and no one 

operates in terms of such abusable concepts as the "public interest." And no 

problems of "due process" can arise in a free market, either, since any pri

vate developer who could assemble or purchase all the necessary water rights, 

equipment and facilities, and rights of way in a free market would have the 

right to do SO--no matter where the destination of the water might be. 

True, the odds of anyone being able to accomplish all that would be slim, 

but for precisely that reason, all worries about conserving or allocating 

water for future generations, the efficiency and impacts and appropriateness 

of current allocations, etc., would be minimized by the natural workings of 

supply, demand, and price in a free market. Y:eanwhile, Yontana's constitutional 

mandate for a clean and healthful environment, including water quality, would 

be handled by litigation, in either public or private courts. 

A free market Hould also spell doom for water politics. Private interests 

would have to make ends rr.eet without subsidy or pOVlers of condemantion granted 

them "in the fublic interest", and the state itself would not be in the y,ater 

~usiness, either. 

None of this would sto~ the f~deral governrr.ent from using its rower of 

eminent domain, of course--~ut then, neither will HE 893 or 89u. ~ut a state 

which corr.mits itself to rrotection of individual water rights, inst,ad of to 

bureaucratic control, is taking a stand which the federal government would be 

obliged to respect, first because doing so is as constitutionally correct as 



the prohibition against interference with interstate co~merce, second because 

state defense of individual rights would obviously enjoy popular support among 

those affected. state policies of control ove~ water are routinely overridden 

by;.;f"ederal courts, so a: policy .of protecting private rights would hardly seem 

riskier. And besides, if such a policy were to prove satisfactory, it could 

mean that Montana, instead of following other states down the path to ruin 

over water issues, could provide an inspiring model for them to copy. 

Larry Dodge 
Sox 60, HeL"nville 
}~ontana 59843 



TO: REF. HAL HARPER, CHAIR, & MEMBERS 
HOUSE NATURAL RESOURCES COO-:ITTEE 

RE: HB 893 AND 894, TO MARKEl' 
MONTANA WATER THROUGH DNRC 

One of the assumptions underlying HB 893 and 894 is that the state would 

make money selling water, so that a variety of public programs and projects 

now in financial jeopardy could perhaps be funded without more taxation. 

I think that assumption is faulty, because it will cost a bundle to 

keep water from flowing out of state, in terms of constructing facilities 

to store it and ship it, the bureaucracy it will take to administer stock-

piling and selling it, and the land and property taxes lest to rights-of-way_ 

Even if selling water eventually were to pay for all of the above, pro-

fits are a long way dow~ the road. 

~eanwhile, since DNRC would end up acting "in the public interest", there 

is even reason to expect that water projects and slurries might be given ac-

cess to underpriced electricity for pumping purposes, with all other ratepay-

ers stuck with the rest of the bill--kind of like the way ~A handles its 

marketing. 

In California, for example, urban water users have ended up paying heavy 

property taxes, exhorbitant water bills, and high administrative costs, all 

to subsidize incredibly wasteful usage by corporate agribusiness interests. 

This has been accomplished in ~ust 24 years, since the passage of the Burns-

porter Act, authorizing state water pro~ects. 

Fontana can do better. I'ontana can resolve to maintain maximum separa-

tion of water and state, and to engage in ruthless pursuit of state spending 

cuts instead of such dangerous, countErproductive revenue-raising efforts as 

the politicization and ~ales of our wat~r. 

l-iary B. Hamil ton 
u.ox 50, Helmville 

?-: ontana 59843 
Varch 16. 1983 
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Chris Johansen 
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joe Delong 
.. PO Box 154 
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857·3352 

Donna Horel 
... Soufr1 Route. 90.53 

Fu,j"arc. Mor.:GI~,o 59540 
35: .. 4427 

D,-.~·;;:as J(J~\i150n 

~ ,t Route, S·':j}' 159 
~ey Mor.tan;; 59270 

:983606 

Kennef~ Siroky 
Roy, Montana 59471 
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J2"T:es Sit-; .. hens 
~ ~:: VJ;lja Lane 

;~ S::"zo:'-:,ar:, Mon~a:-'d ::S715 
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TESTIMONY OF TERRY MURPHY , PRESIDENT OF MONTANA FARMERS UNION 
ON HOUSE BILU'893+1&,'I' 

Mr. Chairman and Committee members: 
MY NAME IS TERRY MURPHY. I SPEAK AS PRESIDENT OF MONTANA FARMERS 
UNOON, A STATEWIDE FARM ORGANIZATION OF 6,300 FAMILIES. BY A SPLIT 
VOTE OF OUR EXECUTIVE BOARD \.JE SPEAK AS PROPONENTS OF HOUSE BILL 893. 
"SPLIT VOTE" INDICATES THE A~GUISH ALL NONTA..~A WATER USERS FEEL AT 
FACING THIS SUBJECT. OLTR Nt.::!1Bt.:RSHIP IS ALSO SPLIT ON THE ISSUE, BUT 

- THE MAJORITY OF THE BOARD A.\'D MYSELF, FEEL THE ISSlJE MUST BE FACED AT 
THIS TIME. 

THE ISSUE OF WATER BEING USED FOR E~ERGY INDUSTRIAL USE HAS BEEN KEPT 
ON THE BACK BUP8ER IN }10~TANA FOR A LO:-JG TIME. THE STATE OF SOUTH D}LTZOTA 
PLUS RECENT FEDERAL COURT RULINGS HAVE }lOVED ·IT TO THE FRONT BURNER IN 
SPITE OF THE DREAD MAh~ MONTN\A~S FEEL. I FEEL CONFIDENT THAT THE BEST 
LONG TERM INTERESTS OF THE }LtWORITY OF FARHERS UNION HEl'lBERS WILL BE 
SERVED BY GETTING STARTED LAYING THE GROL~DWORK, LEGALLY, FOR MEETING 
FUTURE WATER DE1'fA."iDS ON 11OMTA\'AS RESOURCES IN A WAY THAT DEFINITELY 
PROTECTS OUR PRESENTLY RECOG:\IZED USERS PLUS ALLOWING STATE GOVEPu\HE\I 
FLEXIBILITY IN FURTHER DEV~LOPING A~D APPORTIONING THE USE OF THESE 
PRECIOUS WATERS. 

THE !lUSE IT OR LOSE IT" DOCTRINE IS STILL IN EFFECT. \olE ARE }1AKING 
GOOD PROGRESS IN RECORDING A."'JD ADJUDICATING OUR IN-STATE USES. BUT, WE 
MUST NOT TRY TO HOLD BACK FOREVER, OR SOMEONE IS SURE TO PROVE A NEED, FOR 
THE GOOD OF HL'YlAN BEINGS THAT \-JILL TAKE .t;XAY SOME, OR ALL, OF OtR CC\T?r,T_. 

A STUDY IS PROVIDED FOR IN THE BILL, A\'D THAT 1S GOOD. HOVE:-~NT IS .t"LSO 
NEEDED. NEH l~ATER PROJECTS ARE SOR.ELY NEEDED IN HONT.;"l'\A PSD 111E BILL 
PROVIDES POTENTIAL FlJNDING THAT ~E DON'T PRESENny HAVE. hlATER IS L~~:rI D 
GOLp. WE HAVE LOTS OF IT. I BELIEVE \~E SHOULD WORK WITH S TATE GOVir:':\:-~\I 

TO ~INTAIN THE MA ... '\(Unm CONTROL CONSISTENT WITH HL11A,"l' !\EED A,"l'D YET BE 
READY TO FACE FUTURE DE!'fAc"l'DS. 

MY TESTI~10~1 IS IN NO \·:AY A.~ ENDORSEHENT OF EMINENT DOl'f..UN FOR COAL 
SLURRY PIPELgES. THAT IS NOT PART OF THIS B~LL. BUT, WE ARE ENDOR-
SING THE EFFORTS OF REPRESENTATIVESNEU?'Lll",,\,-<TOe. tREATE THIS SYSTEM OF LEGAL 

\.JTLL. 

THA.\'K YOU • 

P.O, Box 2447 Great Falls, Montana 59403 405-452-5406 

750 6th Street, S.W. Toll-free 1-800-332-5903 
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(Taken from the tape of the March 16, 1983 hearing.) 

REPRESENTATIVE DAN KEMMIS: 

I appreciate the opportunity to speak. I apologize 
for having arrived late. Maybe I will address some of what 
has been said before but will try to avoid that. 

I have had a long-standing interest in the issue of water. 
In particular a long-standing interest in ~he Montana coal 
slurry ban. As some of you know I worked in the 1979 session 
and introduced a bill to strengthen the coal slurry ban to over
come some of the constitutional difficulties that existed. 
Early in the session I was seriously considering establishing 
a water marketing bill that would establish a water marketing 
system, but the closer I got to it ahd the more I looked at it 
the more totally convinced I became that we were not in a 
position at this time to put in place a water marketing system 
and do it safely. It is out of that conviction that I speak 
to you this evening. You know by now that we have in Montana 
two bans that are at issue here. One is the export ban and 
the other is the slurry ban. 

I absolutely concur that there are serious flaws in the 
export ban. There are. They are the same types of flaws that 
existed in the slurry ban in 1979. The court case most directly 
applicable, as far as I'm concerned, to the export ban is the 
case of Altus v. Karr. That was the case that concerned both 
me and other people in 1979. I want to make sure you under
stand what that difficulty is. It is easy to get led "off in 
the wrong direction. What was wrong under Altras v. Karr -
what was wrong with the slurry ban - what is wrong now with 
the export ban is that that export ban flatly discriminates 
against interstate commerce. It treats the export of water 
in a different way than it treats the intrastate movement 
of water. That is discrimination against interstate commerce 
and it is forbidden under the united States Constitution. 
What HB 908 does is remove the problem with the export ban. 
The way it does this is to say any large appropriation or 
large diversion of water would be treated in the same way 
whether used interstate or intrastate and it puts them all under 
exactly the same heading. In that way you get away from the 
problem of Altras v. Karr. Whatever we do here we ought to 
address ourselves to the problem of the export ban. 

The problem with the slurry ban is different. The pro
blem with the slurry ban doesn't have anything to do with 
discrimin~r.ion against interstate commerce. We corrected that 
problem in 1979. IJ?he"waY :the ban used to be you couldn't 
slurry coal across the Montana border. In 1979 we changed that 
to say ¥ou:..can't slurry water period. That removed the'difficulty 
with interstate commerce discrimination. I still have some concern 
about the slurry ban based in particular on'the Sporhas decision 
and the District Court decision in New Mexico. I am concerned 
about the Sporhas decision but there is a whole lot of difference 
between concern and panic. I characterize more what we are 
being asked to do here as panic more than honest concern. 
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I am )convinced that under the two bills being discussed here, 
if you think we have difficulties with the slurry ban now with 
Sporhas, the difficulties would be many times as great under 
those two bills as under the current law. We need to look at 
problems that the slurry ban may have under Sporhas. Take our 
time about addressing and address them properly. I am con
vinced we cannot do that this session. We have not got a good 
session and we will not be able to do it. 

893 and 894 - we would be in worse shape if we passed 
them then if we stayed where we are. The biggest flaw is that 
both of these bills try to do (good faith effort, good idea) 
is try to guarantee that som- energy company won't come simply 
in and appropriate a large amount of Montana's water and use 
it for slurry purposes. How do you guarantee that they won't 
do that. How do you guarantee that instead of appropriating 
they buy the water from the state of Montana. There's a neat 
little trick in both bills. What it does is if you come in 
as an energy company to 'appropriate the water you won't get 
it because you are not going to meet the public interest criteria. 
But 10 and behold! The state of Montana, coming in with exactly 
the same appropriation, gets the appropriation and sells the 
water. I would like each of you to be in the position of a fed
eral judge. This is a rare-opportunity. I'm going to be a lawyer 
for an energy company. My client has applied for 50,000 acre 
feet of Montana water for a permit to appropriate that water. We 
want to use it for coal slurry. We want to slurry the coal to 
Oklahoma. The DNRC denies the permit. The DNRC says we don't 
meet the public interest criteria. The DNRC files an application 
for the same amount of water. The Board of Natural Resources 
found they did meet the public interest criteria. They meet 
the public interest critera because the state of Montana was 
going to make-a whole lot of money if they got fhe permit, 
otherwise it would just be the company making a whole lot of 
money. Let me read from Sporhas "For commerce clause purposes 
we have long recognized the difference between economic 
protectionism on one hand and health and safety regulations 
on the other." Sporhas recognizes the legitimacy of states 
protecting their water in a large variety of ways except 
in one case and that is if it is pure, raw economic 
protection. That is exactly and precisely what is at stake 
under 893 and 894. It is only because of economic protectionism 
that the state of Montana would be able to force applicants 
out of the appropriation stream and into the marketing stream. 
That is the only way those bills work. So the lawyer before 
the federal judge is going to say "My client has been denied 
equal protection of the law. Not just by chance as it was 
written into the law that we would be denied equal protection." 
Now I ask you to think about whether under Sporhas, is better 
where it is now or better with a bill that is structured to 
discriminate against one applicant in favor of the state of Montana. 
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What we have here is simply this. We have what I-think 
are sincere efforts to do something about a possible problem. 
But they are not workable efforts. They are in the long run 
seriously wrong, much more seriously wrong than what we have 
now. And that is simply the result of too much haste. We 
just cannot in the course of a few weeks address this serious 
problem. We can't do it. We can do it I'm convinced if we 
give ourselves time to do it properly. What it calls for 
here is cool heads. This problem is too important to rush 
into. We need cool heads. I have had I don't know how many 
calls from the state of Wyoming, from legislative leadership 
there asking me what is Montana going to do. We keep hearing 
that Montana is going to rush into this. And the argument 
is being made here that if Montana is going to do it, we 
have to do it. This kind of pellmell competition among upper 
basin states is deadly. We must not be talked into it. If 
the lower basin states sees this happening then the threat to 
the 1944 Flood Protection Act is going to be a grave one. We 
cannot allow ourselves to get sucked into competition with 
the upper basin states in such a way that we precipitate a 
water war along the length of the Missouri. And that is what 
we are being asked to do here. I am appealing to the cool heads 
of the committee not to let that happen. I am appealing to you 
in a bipartisan manner because it will take bipartisan opposition 
to stop this from happening. Now I know that I am appealing to 
the minority members and have put you in a difficult position 
as it is not easy to oppose the minority leader. In fact there 
was a time when I would have said that noone should every oppose 
the minority leader. I would say that if I can oppose the 
governor, you can oppose the minority leader and this is the 
time to do it. 
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March 16, 1983 

HOUSE NATURAL RESOURS3S COMHITTEE: 
REP. EAL HABP::';R, CHAIRMAN. 

Mr. Chairman and Members of the comittee, I am Vernon Westlake 

representing the Gallatin County Agricultural Preservation Association, 

the Park County Legislative Association, and 
--r; 

Pre~ervetion AS30eie~n. 

For the record, our groups oppose rtouse Bills 893 and 894 and 

are here to-night requesting this 48th Legislature to not at this 

time enact legislation authorizing the Stateof Montana to appropriate 

water for out-of-state sale and to authorize Coal Slurry to be 

designated a beneficial use of water. 

The ~embership in our groups feel that enacting legislation 

giving the State t~is authority is premature. One member in our 

group remarked the Vontana would be getting the cart in front of the 

horse and opening the gate so the horse could get out, leaving the 

people with only a cart. Our concern is, the" Water Adjudication 

Process 11 must be completed first. If this is not done, many 

questions will arise, for instance, how much water does i"lontana have 

to sell, how much water is needed for existing claims, how much 

water might be available for future in-state needs and development, 

how mucD water will be needed to satisfy the Indian claims, and 

there are still other questions to be answered. 

We are not saying that at a point in time, Montana should not 

consider appropriating water for sale, both for in-state and for 

out-of-state, we believe this might have future possibilities. 

There are some positive things in the bills that we want to submit 

for your consideration. We recommend the 48th Legislature establish 

a "vIater Oversight Coromi ttee" and you authorize this coromi ttee to 
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develop a water marketinp plan including necessary statutory changes, 

consideration of future needs and development. Namely, domestic, 

agricultural, industrial, recreational, instream flow, in-state and 

out-of-statewater sale. The plan must defir.5~~;ly stipulate that it 

be reviewed and approved by the Legislature and only after the 

conclusion of the "\'Jater Adjudication Process" could Hontana 

appropriate water for sale, again only with Legislative approval o 

I VJant to conclud by urging this cornmi ttee and the entire 

Lepislative Body, do not panic, do not rush the people of Eontana 

into a situation that could have a drastic effect on the future 

in-state water needs and development by opening the gate before a 

long range water marketing plan is developed and before the 

"Water Adjudication Process" has been completed. 

Vernon L. Westlake 
3186 Love Lane 
Bozeman, Montana 59715 
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TESTIMONY or BOB VIRTS, PRESIDENT or THE HELENA CHAPTER or THE MONTANA SENIOr? 

CITIZ~NS ASSOCIATION, IN OPPOSITION TO HOUSE BILLS 893 AND 894. 

Mr. Chairman and Members of the Committee, 

ror the record, my name is Bob Virts. I'm from Helena and I represent the 

Montana Senior Citizens Association. Our association is opposed to HB 893 and 

HB 894. 

We feel the sale of Montana water and the construction of coal-slurry pipe 

lines will have a serious and detrimental effect on the railroad employment and 

on the future of the retired railroad employees. Nationwide, railroad employment 

has fallen from 500,000 to 400,000 in the last year and a half. It is projected 

that the building of coal-slurry pipe lines will create the loss of between 

16,000 and 41,600 railroad jobs between now and the year 2000, depending on the number 

of coal-slurry pipe lines built. It is estimated that the Railroad Retirement 

fund will be facing a $532 million deficit by the end of 1984. Our economy can't 

stand the cr~tin~~~~ of j~bs. 

· -Coal slurry proponents 
launch bold, new attack 

Coal
ld 

hslurrieds.- a proposal that Insular Affairs Committee on 
cou ave lsastrous conse- Mar. 2. 
quences for the rail industry, rail 
nmployees and their retirement To insure quick movement 
system - is again before of the coal slurry proposal, 
Congress. sponsors of the bill have inserted 

And the proponents of coal a provision that would require 
the House Public Works and 

slurries - entrepreneurs that 'fransportation Committee to act 
would skim the cream of rail within 30 days after the Interl'or 
hauls regardless of its effect on I f 
the nation's rail system or the pane ites its report in the House. 

environment - have come out Rail labor's opposition to coal 
wi~h ~ns blazing, hoping for a slurry pipelines - which would 
qUJck VIctory after being beatfo" carry pulverized coal mixed with 
back year after year. water - has centered on the 

The threat is serious and imme- potential loss of railroad jobs the 
dia~, assW'!s Jim Snyder, UTU effects the jobs loss would have 
natlonalleglslative director and on the Railroad Retiremen t 
chairman of the RLEA Legis- System and the harm that would 
Jative Committee. come to the nation's rail system 

through diversion of coal traffic. 
Snyder is urging members to 

be~ a letter-writing campaign It is estimated that 16000 
agamst coal slurries "NOWr" railroad jobs would l>e lost b; the 

Two coal slurry bills have been year 2000 if five of the pipelines 
introducod - S. 267 by Sen. J. being considered were built. If all 
Bennett Johnston (D-La.) and 11 13 coal slurry pipelines on the 
cosponsors, and H.R. 1010 by drawing boards were built. it 
Cong. Manis K. Udall (D-Ariz.) would result in 8 direct loss of 
and 28 cOsponsors. The Jegisla. 41,600 railroad jobs by the year 
tion would empower the Sccre- 2000. 
tary of Interior to grant a right- Members are urged to write to 
of-way over Federal lands. their congressmen and senators 

1b underseo th f in opposition to H.R. 10lD and 
S ~7i"' .. ·e;:"">,"~ •• ~ e urgency 0 S. 267. Do l't NOW.' 

nY"Rf,1 appeal for letters, hear-
ing('pJj S."267 were scheduled for 
[.lb. 15·16 anqFeb. 23·24 before 
the Senate En .. ,"" .,,14 1\1 ...... 1 



Hr. R1ck Bondy 
DepartMnt ot Natural Reaourc .. 
32 S. iM.ng 
Helena. Montana 59601 

Dear R1cke 

. Dece.her 1). 19RO 

The Board at Director. of Tongue R1wr Water U .... Aaeoc1aticn at 
on Dece.ber 10, 1980 and the following 1. our PM1Uoil stateaent. 

1. Nuber One priority 1. to ~ and. continue use of 
water ... at preMIlt which 1JlcludH tlood control a.a well 
as irrigation, 

2. Should the 1ec1al&ture &C1mo1d~e the need tor 400,000 efa 
ou tt'lOlf capac1 ty, the.e are our l"eOOllJDenda. t1ona. Cur 
preference 18 to ltnLu'ge ..n.Ull6 Re .. rvolr &ltd to 1ncru.ae 
capacity to 130,000 AF •• ton«8. 

J. It at all poHlble, III'.Jn 1.xT1.gaUon water ahould be turn1 ... d 
the Tonpe River 'later Uaera Aaaooiatlon for .&1e to agriculture. 

4. If 1nduatr1&l _ter UN 1. oona1dered, we prefer a coal alurry 
pipe 11M wnu. a una .outh generaUnR; plant or synthetic 
ruel plant.. 

5. AN! 1Ildu.tr1al UHr .hould return _ter to ~lcu.lture upon 
oo.piet1on ot project. 

6. A water .~ plan ualng coal alne pit open.t1ons adjacent 
to the preMnt reael..",,,,tr should be pl.&ced into eff&ct to increD.&fIt 
storage. Rec1a.tlOn la ... would han to be cha.rlP,ed tc accollpl1eh 
above. 

Sincerely, 

LJ3~RS AS:;' '-l 

..... 
A, ;..~', 

··l~ . ~ .. ": 
r • 



Willa Hall 
League of Women Voters of Montana 

House Natural Resource COIIIIIlittee hearing 
March 16, 1983 

HB 908, HB 893 and lIB 894 

fq'5 
We support lIB 908 and oppose lIBl""and lIB 894. The League, like the state 

of Montana" currently has a position opposing coal slurry. We arrived at 

this position atter a two year energy study acknow'ledging that water was the 

key factor in energy production. Both to conserve water and in opposition to 

energy conversion plants, our position states a preference of coal transporta-

tion by railroad rather than by slurry. We IIl83 be reviewing this position 

during the coming year" but if' we do it w111 be a thorough study of the issues 

surrounding water market:il1g and coal slurry. HE 893 and HE 894 both establish 

the procedure for marketing water and then requests the Department of Natural 

Resource to study the marketing issue. This isn't exactly putt:il1g the cart 

before the horse, it I S more like the cart and horse are going down the road 

side-by-side. W111 you be able to get the horse before the cart at the end 

of the road? If you are convinced that slurry and water marketing is the 

direction for Mmtana to proceed, then there is no point in a study. If you 

are not certain, then a study should proceed any drafting of a water marketing 

plan. 

If, as often stated, "our natural resources are a major industry and income 

to the statell, then marketing water ~ be a viable use of this resource. 

Montana does have the right to use some of the water that presently flows out 

of our eastern borders and water that is stored in reservoirs, and industry is 

entitled to a portion. However, water marketing and coal slurry are very com-

plex issues and many questions need to be answered. Considering the recent 
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HB 908, lIB 893 and HB 894 

League ot Women Voters ot Mmtana 

Federal Court cases, w1ll the removal ot our slurry ban improve Montana's 

position to control the amount ot water e:xported or will we simply lose the 

right to detemine the use ot Montana water? How would this decision effect 

our relationship with downstream basin states? The difterences among the 

basin states should be resolved among the states themselves, avoiding liti

gation or congressional action it possible. How will slurry fit into our 

State Water Plan? Qno State Water Plan and Laws should reflect the needs and 

desires of the people of Montana, and should be in such order that, hope.fully 

..", we will not be constantly reacting to other states and national decisions. 

Again, addressing HB 908, we support adding water transportation pipelines 

to the Facility Siting Act. We also support setting criteria for issuing 

water permits frQll water reservoirs but have not had adequate time to properly 

review this section of the bill. We support the study of water marketing as 

outlined. In addition to the study, we believe the state should develop an 

energy policy which would serve as a guideline for levels of coal production, 

coal conversion and coal transportation. 

We urge your careful consideration of this very important issue. Thank 

you for this opportunity to testify. 



., 

(Taken from the tape of the March 16, 1983 hearing.) 

BILL FOGARTY: 

I would Just like to set forth for you the recent 
recommendations of the Governor's Transportation Advisory 
Council pertaining to the bills being discussed here tonight. 
As you know in 1981 Governor Schwinden created by Executive 
Order the Governor1s Transportation and Advisory Council. 
The council was composed of twenty members representing the 
grain shippers and producers, highway contractors, trans
portation unions, legislators, motor carriers, railroads, 
forest product industries, automobile association and the 
aviation industry. After doing extensive research and 
evaluation during a year long of deliberations they made 
these recommendations to the governor on transportation and 
energy issues. Recommendations were in the area of aviation, 
energy transportation, highways, bus and passenger transporta-
tion, motor carriers, railroads and. (unclear) . 

The recommendation for entailing water pipelines are 
"Montana water is growing in importance as a production 
resource for all Montana agricultural industry. Decisions 
on future water appropriations should be made only after 
thorough analysis and public view. The committee recommends 
that the commitment of water for slurry pipelines should be 
judiciously and cautiously undertaken. 

Recommendation #2: The council recommends the repeal 
of the prohibition of the use of state water for coal slurry 
pipelines, and in the place thereof provide for the prioritization 
of such use as subservient to agriculture and domestic consumption. 

Recommendation #3: The council recommends the sale of 
state waters~hat are prioritized below domestic consumption 
that are available after requirements of downstream minimum 
flow are met. The council recognizes that the state's water 
like its timber and grains is a valuable renewable resource 
for which markets should be developed." 



DON SK!~A n. 

TESTD':O?'!Y IN OPPOSIT IOl; TO HB 873,874 

TESTI~m;y I~l SUPPO l1T OF ::m ')08 

}:OlITA!;A CHAFTEH SIE~nA CLUB 

l':y name is Don Skaar' and I repr'esent 1200 S lerra Club members 

in ~ontana. I am here to voice our opposition to House bills 81 3 

and 874, and our support for House bill lOR. With reeard to bills 

A'13 and R74, we oppose the provisions to market water from stol'age 

rese I'vo i rs and to rerr,cve the ban on coal 31 urry pip'el Ine s. ~ .. Te 

reject tte apGurr,ent that lIontana must hastily enact leGislation 

to perrnit tr...e rnaI'1~etinc of water on the grounds that, if ~:ontana 

does not sell tho water first, Nortt or South ~akota will do so~ 

• 
This r~sh to sell water could have ~ecatlve leca1 ramIfications, 

af: wi t:r:.essed by South Dakota, whj ch has a1 ready tried to sell its 

water and is now facing the ire of downstream states in the courts. 

Furthermore) the irrrned:iate benefits derived fr'om revenues eer:f'Y'ated 

hy a coal slurry pipe13.ne rr:ay in the lone run be GH8..rfed by the 

detr~menta1 aspects of such action. Environmental, eeono~lc and 

land use issues need to be resolved before water is marketed for 

coal slurry. We also believe that the extent of potential cnvlron-

reental jamaGe at upstream locations iue to the market inc of water 

is ell. r'r~::n tly un1-:n0' . .,;r:. ,!here has neve r been an u:Jequa t e study cf the 

water needs of the various seGments of the ~issourl liver basin, 

and to da te, the re has no t boen an adeq :'If>. te as 5e ssmen t of the 

avaIlable surply. The state's ~ater adjudication program is ~any 

yeaI's fron: cOllJp1etlon and we fall to unJerstnnd ho\v tho D:J'~C an:i 

the sponsor's of EJ ~?J nne. ~71t can justify the assertion tr.at ther'e 

is a sUl'p1u3 thnt Is aV9.~lablc for sale. To p'oeoc:i with such 



precedent setting d1versions of water before these relationships 

and consequences are fully understood would be both short-s1ehted 

and irresponsible. 

Howevcl', we do support the provisjons -in bills R'l3 and R')l 

wh:.ch set up a leclslative oversIGht cornrntttee and a ::m:1C comI'lIttee 

to look at the effects of water mal'ketin£ on these various issues. 

But let these studies be dono now, and at some later time consider 

the establishment of a water marketinc plan. 

liTe feel that the approach of Rouse bill ,OR to water' mar·ketin[:; 

ar.d coo.l sl urry is much more appro:pr ia te 0 He support the main 

features of the bill, particularly those calline for: 

1) the establishment of a leGislative comInittoe to lool: at the 

pros and cons of water mar'ketins without pT'cviding pro

vIsions for selling water, 

2) placing coal slurry under the Major Facilities Sitinc Act, 

3) expanding the criteria the D!J'1C must consider bofor'c issuine 

a water use pcrmit, and 

4) making legislative approval necessay for all laY'go apl;l'o-

rriations. 

':'0 Sll.'T;'.i'Yiar1ze, the use and. allocat':'on of '.-Js.ter are very impor'tant 

Issues an::. shoul1 r.ot be used merely as expedients to ra~.se revenues. 

A water polIcy driven by financial considerations 1s a dangerous 

one at best. :lather, prioritIes f01' water use should be estah1.ished 

to protect Daslc hur~lar. and env:lronr:~ental needs, and establishinc 

such pr'ior:.ties \Olill require thorouch St.'.lCy of ava1.lable suprlies, 

needs to be met, and the complex consequences of vartous allocatIon 

c1ecjslons o As such, the Sierra Club u!'[;t~S a do pass foT' EJ 1'JP and 

a do not pass for ~3 813 and R~4. 
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TESTP10~:r'! 01";' 

l>. BILL FOR N1 ".C~ Et1TI":'LSD: "AN ACT ATJnn}G C'SRTAH: PIPSLPT8S TO 
THB DEFI~lITIO~' 01";' "FACILITY" T.P1DSR T:-iE n0r:':'.Z\I1A r1AJOR FACILI,},Y 
SITING ACT; PROHIBITING THE ISSUANCE OF PER~ITS POR CERTA!N 
Ar~OmJTS OF '>TATER ,HTHOUT LEGISLATIVE APPROVAL; PPOVIDInG FOR A 
STUDY BY A SELECm co~mITTES OF HATER l'1AREETI':JGi PROVIDInG An 
APPROPRIATIm1 ; NlEt1Dlm; SECTIons 7 t:;-2 0-1 0 ~, 7 5-? r)-~ 1" , 
75-20-218, 75-20-303, 7~-20-304, 75-7.0-1202, 85-1-205, ,1\~!T) 
85-2-311, ['1C1'-.; REPEALP1G SSCTIOF P5-1-1~1, nc.;;; ,l';PD PROVIDInG 7\11 
IMNEDIATE E?FFCTIVS DATE." 

House Bill 908 contains a number of provisions that the 

Department supports: 

1. It attempts to cure the constitutionality problems in our 

water export statute. 

~. It allows the Department to market water from feaeral and 

state reservoirs. 

3. It places coal slurry pipelines ~"ithin the nrSA. 

Powever, it"also includes items that do not encourage sound 

water management practices. 

First, the bill provides for an interim water marketing 

stuay that would atternct to evaluate the following issues. 

1. The economic, ta~, administr~tive, lesal, social, anJ 

environmental advantages and disadvantages of watP[ 

marketing. 



A generic study of these isssues will be, at best, 

disappointing. The effects that marketing of water will 

have on these concerns depends on geographic location of the 

project, size of the project, amount of water marketed, the 

water source, and other factors that define a specific water 

marketing proposal. On the other hand, HE 893 would provide 

for evaluation of each individual water marketing proposal 

before a gallon of water could be sold. 

~. The present and future in-state demands for water for 

domestic, municipal, agricultural, industrial, recreational, 

in-stream flow, and other beneficial uses. 

Again, a general study of these concerns will do nothing to 

resolve them. Specific studies of s?eci:ic proposals are 

provided in RB 893 will provide answers to suestions that 

must be answered before a project could receive approval. 

3. Row best to encourage a negotiated resolution of the 

conflicting demands of water users within the ~issouri River 

basin and to discourage litigation ann congressional action 

initiated by lower basin states. 

mhe DeD2rtment was instructed by the la3t legislature to 

study this issue. The result was a reDort that e~c~ 

legislator has receiv2d. ~he recom~cn~ations contained In 



that report address precisely the interstate concern voiced 

in HS 908 and the Department is currently taking actions to 

resolve that concern. 

4. The potential effects of a coal slurry pipeline on coal 

production and the economic and environmental effects of 

increased coal production. 

It's impossible to assess the impacts of slurry pipelines or 

coal production without addressing specific proDosals. 

5. The effects of a coal slurry pipeline on the railroae 

industry and rail rates for noncoal shippers. 

without addressing the specific geographic location and 

financial arrangements associated with a slurry proposal 

these imoacts cannot be meaningfully assessee. 

6. The potential ecological effects of the installation and 

operation of coal slurry pipelines. 

The generic ecological impacts of slurry pipelines have 

already been addressed; but only specific ~rojects impacts 

are relevant in makina decisions regarding slurrv project~. 



Second, the bill requires that all water right applications 

larger than 5,000 acre-feet or 7 cubic feet per second would go 

through a rigorous screening process by the departnent and would 

require approval by the legislature. 

~his provision would require that the Department, at a cost 

of about SlOO,OOO per year to the general fund, evaluate an 

average of 50 water right applications for agricultural, 

municipal and small hydropower uses each year. Un~er Hq nOR 

this evaluation would include the following factors: 

1. the benefits to the applicant and the state; 

2. the economic feasibility of the project; 

3. the effects on the quantity, quality, and potability of 

water of existing beneficial uses in the source of supply; 

4. the effects on private property rights by any creation of or 

contribution to saline seep; anG 

5. the environmental impacts of the proposed use of water. 

The Department does not believe that government should be 

making these kinds of determinations on the many agricultural 

projects that would be included in this provision. 

In adcition, cn average of }.OO v12ter c"1eveloDment Droj(~cts 

~oula he force~ to wait up to 2 years between legisl2tiv~ 

sessions for a?nroval before construction could hegln. 



Third, HR 908 does not cure the possible constitutional 

problem of our coal slurry ban. 

Fourth, H3 908 would include irrigation projects, 

municipality water supply systems and sewege plants, and small 

hydropower projects under the ~IFSA if the associated pipelines 

are over 20" in diameter or greater than 30 miles in length. 

Such non-industrial projects should not be inlcuded in '1FSA. 

I would encourage the co~mittee to consider the advantages 

of u: 893 in respect to controlling our water future. 
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IF Women Involved In Form Economici 
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SUPPORT ____ ~.'_H_'--~'-i _________ OPPIII_p __________ ~AM!ND. ______ ~ 

COMt.~TS. 

Itlr. Chairman, the Women Involved in FarrnEConomics organization has a 

policy within our organization opposing the sale and slurry of ~ontan 

water, other than our own needs and while we realize that the time is 

upon us that we must re consider our poSition." we are unable to do so 

with out due process. 
we have, however, studied and discussed the bills Rep. ;,1arks and Ne.am n 

propose here tonight and wish to express our views, approval of,or 

concern with, portions of those bills. 

Overall, we find ourselves more in agreement with Representative 

Neumans bill. ·v-ve are concerned however with the dilimna we find the 

state in where the adjudication process is concerned and we would 

suggest that early monies derived from any sale of water in the futur 

might fund the completion of the process, as stated in Rep. lVIarks bil , 

realizing that any sale would be several years down the road and that 

certain limitations should be placed on such expenditures. W2 B2L~IV~ 

THA T THe ADJUDICATIOf-J PROCESS :>'TIJST Bi:: COi'ftPLETED!! 

It is our concern that in the years to come, agriculture might be 

expected to compete with other industry for our water needs andwe rea ize 

that it is an impossibility for agriculture, in our state, to pay 
several hundred dollars per acre ft for water. 
We would expect that any sale contracts would take the water priorities 
already recognized wi thin [Ilontana into consideration and that any leg s

lation written would emphatically proclaim it so, such as these bills do, 

We recognize the necessity of a thorough study of the sales of our wa er, 

but we do not beleive that we can go on studying and studying. As 

water chairman for our National organization I have ceased to be surp 

rised by the plans for the water running out of Montana and the attit e 

that if it is running out, unused, we have more than enough, and we 

wasting it. And in the back of my mind, I keep r~membering the 
"-___________ "Hell has no fury like a womal1 scorned" ------------
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I F ........-.W_o_m_e_n_l_n_v_o_lv_e_d_'_n_FQ_(_m_E_C_o_n_o_m_i--...c I 
HB 893/894 

the plan the New 1'.1exico women tell us thier congressional 

delegation has had drafted that will show that New Mexico can 

grow more food per acre than Montana can, and thus should have 

the water needed for that production. 

We believe that consideration of any sale of stored water should be f r 

a length of time conducive to bringing such contracts into being--we 

recognize that industry will not invest without adequate protection 

for their investments.We believe that such contracts should build the 

storage facilities for our state use, both on and off stream, whichev r 

is the most beneficial to the immediate proposals, and we beleive tha 

such facilities must be multiple use---and that multiple use must 

ensure agriculture the continuous supply needed. 

We do reoognize that agriculture has existing priorities and reserv

ations, but we also recognize that in other states similair prioritie 
havemangedj in Arizona for instance where agriculture priorities may 

be overridden for the ~rowing municipalities need, 

W.I.F.2. does not at this time consider changing our opposition to 

coal slurry. 

We do recognize that--as weoften say--if you are forced into a ball 

game, you had better help make the rules of that game. 

1'·1r. Chairman, Pat Underwood, who was unable to be here tonigh tasked 

this testimony be recorded for the Farm Bureau also. 

Thank you. 

'-___________ "Hell has no fury like a woman scorned" __________ _ 
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TEST Ir10NY OF TON I KELLEY) CHAI Rf1AN OF THE ~ORTHERN PLA H!~ R[~OURCE 
COUNCIL 

NPRC ACKNm~LEDGES TilE PREf'lI SE OF \'!ESTERN HATER LAt-!: THE BEST 
HAY TO PROTECT ~!ATER RIGHTS IE' TO FIRMLY ESTABLIS~1 THE~l BY 
PUTTING HATER TO BENEFICIAL USE. 

HOWEVER., HE FEEL IT I S SHORT -S I GHTED TO F I NACE \-tATER DEVELOpr1ENT 
BY MARKETING ~/'ATER. IN MANY HAYS HE 893 & 89L} ATTEMPT TO PROTECT 
OUR EXISTING WATER USERS AND FUTURE USES; BUT THE SELLING OF 
HATER TO OUT OF BASIN CONSU~1PTIVE USERS HILL ONLY NEGATE T/:E 
PROTECTIVE BENEFITS. 

MOST t'10NTANANS HANT WATER TO BE PUT TO EENEFICIP.L USE IN OUR STATE) 
BUT THE PRINIPLE OF DEPENDING ON INDUSTRY TO PAY MOST OF THE TAR 
SEEMS DANGEROUS TO ME. 

THERE ARE MANY POLICY ISSUES RAISED BY THE ESTABLISHf"ENT OF A WATER 
MARKETING PROGRAM. THESE SHOULD BE ANSWERED EEFORE WE TAKE 
SUCH A BOLD STEP. 

THE FIRST AND MOST FRIGHTENING IS HOW WILL DOWNSTREAM STATES REACT? 
THEY HAVE SUED OVER THE ETSI/SOUTH DAKOTA HATER SALE. TI:EY FEEL 
THREATENED AND ARE ~EEKING LEGAL RELIEF. EVEN MORE FRIGHTENING IS 
THE THOUGHT OF A CONGRESSIONAL SOLUTION, CONGRESS' ABILITY TO 
OVERRIDE HESTERN HATER LA\·! OR TO ALTER LAt',/S FAVORABLE TO UPSTREA~1 

STATES SUCH AS THE 1944 FLOOD CONTROL ACT IS VERY REAL. 

WE MUST TAKE A REASONED APPROACH TO THE MARKETING AND DEVELOPMENT OF 
, ~JATERJOR DOWNSTREAM STATES l\~ILL CONTINUE TO SEEK A LEGAL SETTLEMENT, 

THE MISSOURI RIVER BASIN CONFLICTS ~'ILL NOT GO AWAY, BUT WILL ONLY 
INTENSIFY AS DEVELOPMENT AND DEMAND INCREASE. DOWNSTREAM STATES RECOGNIZE 

-

THE DESIRES OF UPSTRE,llJ1 STATES TO DEVELOP THEIR HATER. AN ACCEL~ATED 
PROGRAM FINANCED BY WATER SALES FOR CONSUMPTIVE USES WILL DEFINITELY 
CAUSE INCREASED ALARM. 



· OUR CONGRESSIONAL DELEGATION HAS FOUGHT H!E GRANTING OF EMINENT 
DOMAIN FOR COAL SLURRY PIPELINES FOR YEARS. THEY QUESTION WHETHER 
A PRIVATE COMPANY SHOULD BE ABLE TO CONDEMN FARr1ERS AND RANCHERS 
WHEN THERE ARE TRANSPORTATION ALTERNATIVES. THEY ,~RE AFRAID 
THAT SUCH A GRANT OF POWER WILL BE INTERPRETTED AS A DETERMINATION 
THAT COAL SLURRY PIPELINES ARE IN THE NATIONAL INTEREST AND THERE_ 
FORE ENABLE THEM TO CONDEMN FOR HATER. 

IT IS PUZZLING TO US TO SEE BILLS THAT LEGALIZE COAL SLURRY 
PIPELINES NOW~ THAT ALSO INCLUDE LA~GUAGE TO STUDY THEM. IT IS 
LIKE GOING INTO A DARK ROOM AND LOCKING THE DOOR BEHIND YOU 
BEFORE YOU TURN ON THE LIGHTS TO SEE WHAT I~ AHEAD. 

COAL SLURRY PIPELINES RAISE NUMEROUS QUE~TIONS OF H1EIR OHN. ~!HP.T 

WILL HAPPEN TO OTHER SHIPPERS IF RAILROADS LOSE PART OF THEIR MOST 
PROFITABLE HAULAGE? WILL AGRICULTURAL RATES GO UP? WILL MORE 
BRANCH LINES BE ABANDONED? WILL SERVICE GET WORSE? 

WE ARE ALSO CONCERNED TO SEE THAT THE DEPARH1ENT OF NATURAL RESOURCES 
AND CONSERVATION HAS EXPRESSED THE NEED TO PROTECT OUR WATER) BUT 

" 

NOW THEY ARE SUPPORTING THE SALE OF IT IN HOUSE BILL 393. 

IN TESTI~10NY BEFORE A SENATE Cor1MITTE[ O~ E~T.~BLISHrr~G A HATER 
RESERVATION SYSTEM ON TPE MISSOURL DNRC TESTIFIED THAT (0UOTE) 
IMPLEMENTING A FULL SCALE RESERVATION PROCESS IN THE BASIN MAY BE 
PERCIEVED BY DOWN STREAM INTERESTS AS AN IMMEDIATE THREAT TO BE RESISTED~
A REACTION TO WHICH MONTANA MAY NOT FE PREPARED TO ADEQUATELY RESPOND. 
THE SUGGESTED APPROACH) THEN IS TO FIRST ACQUIRE THE INFOR~1ATION 

NEEDED TO DEFINE AND DEFEND A FUTURE WATER ALLOCATION. THIS 
IMPORTANT STUDY WOULD ENTAIL A DETAILED AND ACCURATE WATER AVAIL 
ABILITY ANALYSIS WHICH DETERMINES THE AMOUNT AND LOCATION OF WATER 
AVAILABLE FOR APPROPRIATION. (END QUOTE) 

IT APPEARS TO US THAT DNRC IS ADMITTING HE DO NOT KNOv! HOI,J MUCH 
HATER IS AVAILABLE AND \~E MAY NOT BE READY TO GO TO COURT TO 
DEFEND OUR ACTIONS. THE PROPOSED BILLS OR A HATER SALE HILL PUT 
US IN THIS SITUATIONJ 

MANY OF QtJR MEMBERS ARE DOHNSTREAM GRAVITY IRRIGATORS) HHO ARE 
CONCERN~h:TU~l.IN DROUGHT YEARS Y!,~TER MAY NOT REACH THEIR DIVERSIONS. 



RIVER AND STREAM ELEVATION IS NOT GUARANTEED IN I'/ESTERN HATER LM', 
~ IN THIS INSTANCE CAN WE TELL AN INDUSTRIAL USER HHO HAS INVESTED 

MILLIONS r~AYBE BILLIONS TO SHUT DOIi!N? THE COlJRT~ HAve DEEi'1 
HESITANT TO CLOSE DOWN PROJECTS ENTAILING LARGE INVESTMENTS IN 
WATER CASES. 

, 

I DON"T BELIEVE WE WANT TO GET INTO THAT POSITION, WHAT ADOUT 
THOSE IRRIGATORS WITH PRIOR RIGHTS? DO WE SEND OUR REGRETS? 

I URGE A "DO PASS" ON HOUSE BILL 903, 

THANKYOU. 
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(Taken from the tape of the March 16, 1983 hearing.) 

DON SNOW: 

I'll skip over the things mentioned and just talk 
about a few that weren't covered. There is a number of 
issues surrounding the water marketing debate. Some have 
become quite clear but some haven't surfaced so far. First 
there is apparently some dissatisfaction with the rate of 
coal flow out of Montana to its coal markets today. Other
wise why would we even consider legislating to enable the 
construction of a new and largely untested coal transport 
technology. There was an allusion to Wyoming's currently 
high coal production as if that should be the model for 
Montana. Should it? 

Secondly, coal slurry proponents in Montana are apparently 
confident that coal slurry lines can be built to compete with 
railroads shipping coal. Confident enough to make rather 
precise predictions about slurry line economics. I would 
remind the committee of two facts: 1500 mile coal slurry 
pipelines are a future and not an existing technology. 
Lines built formerly, just a few, are short and captive. 
Second, we heard the confident assertion of expected costs 
before from the energy industry. Rate payers who are serviced 
by nuclear auxiliaries such.as Wilkes remember them quite 
well as do proponents of shale oil fuels. Third, why are we 
even discussing the issue of coal slurry in light of the 
depressed market and likely the future depressed market for 
northern great plains coal. A single slurry line that is 
15 to 20,000 annual acre feet of water would move almost as 
much coal as Montana produced in 1982. With the electicity 
growth rate actually falling nationally to a negative two 
percent in 1982, the first year of ,a negative growth rate 
since World War II, and most anergy forecasters predicting 
growth levels at less than 1/2 the average levels for the 
past three decades, where will all this slurried coal be 
consumed. 

Finally, if what we are really hoping for today is the 
receipt of a future sum of cash from some coal slurry arrange
ment to be spent on worthy water development projects for 
Montana, a question we would ask is how many of our revenue 
wagons in Montana do we want to hitch to coal development 
or to activities directly related to coal development. This 
is a question that hasn't been asked seriously for several 
years in the state. It seems to me that studying the issue 
more carefully than we have and at the same time amending our 
out of state marketing· ban into clear constitutionality is 
really the best choice that we have. HB 908 allows for 
both of these wise moves. 

When all the heat and smoke disappears from this debate, 
I think that there really are just two issues. Can we protect 
our water law against constitutional attacks by amending the 
out-of-state transport ban but leaving the coal slurry ban intact 

and secondly does Montana really want to enter into a contract 
wi th the first coal slurry company since St~arrhase to show up in 

4-h_ t""".f-~+-_ 
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WITH AFFILIATED CHAPTERS THROU(,HUUT THE STATE 

P.O. BOX 423 . HELENA. MONTANA 59624 

1406) 443-5341 16 March 1983 

TESTIMONY OF LLOYD ANDERSON, HELENA CHAPTER, MONTANA SENIOR CITIZENS 

ASSOCIATION, ON HOUSE BILL 89~ rr fj/(t77f 

For the record, my name is Lloyd Anderson, and I am a member of the 
/ 

Helena Chapter of The Montana Senior Citizens Association. The Helena 

Chapter of M.S.C.A. is opposed to HB 893 for the following reasons. 

We believe everyone residing in this great state has an equal right 

to the use of Montana water for general purposes, such as drinking, 

washing, irrigating, agriculture and livestock and municipal uses, as 

well as recreation and fish and game. 

South Dakota, we understand, has sold water for a slurry pioeline 

and also irrigation and municipal water uses. The Montana Senior Citizens 

Association, at its Annual Meeting in October of 1982, adopted a resolu-

tion opposing coal slurry pipelines that would use Montana's water. 

If we have a series of dry yedrs, we could be forced into open impound-

ments of our water on the Missouri, Big Horn, and Powder rivers and all 

other rivers and streams to supply these down-stream users. Then what 

can we do but stand on the bank and watch our water go down-stream? We 

also could be sued for water for our own use. 

Also, the State of Montana has not processed all the water right 

claims from 2 years ago. 

We are opposed to any slurry or pipelines taking water out-oF-state 

because before any of these lines are built, we will have to let them 

appropriate enough water to guarantee enough water to operate the facil-

ities. 



Finally, Montana Seniors fear the effect of establishing pipelines 

will have on the rate base for our state's utility consumers. Because 

large amounts of energy would be necessary for the pumping of water for 

these pipelines, the cost of this will be included in the rate base. 

Thus, Montana consumers would be adversely affected financially, and 

our association has already protested current rate hikes. Asking for 

them to pay even more because of pipeline use is enti~ely unfair. 



March 16, 1983 

TESTIMONY OF JOHN BYRD ON HOUSE BILL 894 

For the record, my name is John Byrd and I live in Helena. I ~)m 

opposed to House Bill 894 for several reasons. '?? J y. r 11 ? r d f 
First, every man, woman and child in this state has an equal L'ight 

to Montana's water and I don't believe that a handful of legislators and 

a governor have the right to dispose of any of it through the hanky panky 

of the legislature. Arizona lost their rights to their supply of water 

in the Colorado River which they had been using for years. Los Anljeles 
'. 

water power takes it now. 

Secondly, South Dakota is currently belng sued by down-stream 

states over water use. 

Thirdly, if you sold surplus water for a slurry, they would not pul 

in a pipdi,ne without a designated amount of acre feet. For the last 

many years, we have not had a real dry ye~r, but it could happen again. 

When I wus 11 years old, I and several other children waded the Missouri 

River just above the 15th street Bridge in Great Falls. Over half the 

width of the river was dry. 

Finally, we are still years away from completing our adjudication 

to det.ermine the amount of water actually claimed. 



(Taken from the tape of the March 16, 1983 hearing.) 

BILL BRASHER: 

I am here to express Burlington Northern's concerns about 
the potential use of water for coal slurry purposes. Briefly, 
I must reply to some of the justifications presented for selling 
the water. One reason being advanced by the supporters of coal 
slurry is that it will expand the market for Hontana's coal. 
Now it should be recognized that the construction of a slurry 
pipeline will not be an increase in coal production. Produc
tion of coal will depend largely upon the price of competing 
sources of energy. If the price of oil continues to fall as 
it has done very rapidly in the past few days, we "can unfortu
nately continue to see a slower growth in the development of 
the production and marketing of " coal. 

And looking at the history of slurry pipelines constructed 
in the history of the United States. The one in Ohio was 
shutdown because it could not compete with the railroad that 
was operating in that area. The second one still operates in 
Arizona. However, that·particular pipeline uses coal at a 
higher rate than any . . . . (unclear) 

Coal remains one of Burlington Northerns leading commodities. 
Last year alone we originated nearly 118 million tons of coal. 
We have standard methods for moving coal in Montana and are 
now interested in developing export markets for the coal. Pro
moters of slurry pipelines have said that they are a less costly 
and more efficient way of moving coal. However, Mr. Chairman, 
I would note that the Congressional Budget Office in 1982 found 
that unit train operations are 43 percent more energy efficient 
than slurry pipelines. That is not a Burlington Northern state
ment but a Congressional Budget Office study that found that 
a slurry pipeline uses an estimated,1300 Btus per ton mile in 
moving coal while a unit train uses approximately 900 Btus. The 
net result, therefore, is that coal slurry pipelines are not 
nearly as efficient as railroads in unit trains when it comes 
to moving coal. 

As a railroad, a great deal of our business in Montana is 
related to agricultural production. Naturally, these things 
may have an adverse impact on agricultural production in Montana. 
It would also have an adverse impact on the railroad industry. 

I don't know how anyon~ in this room can tell us if there 
is any excess water for coal slurry 20, 30, 40 years down the 
line. It has been suggested that the railroad does not have 
the capacity or capability to move all the coal that may be 
produced in the next two or three decades. These suggestions 
are erroneous. On the Northern Burlington alone we have tre
mendous excess of equipment at this time. We have millions 
of dollars worth of equipment idle, thousands of employees laid 
off. However, the demand for that coal is not there at this 
present time. 
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BILL BRASHER continued (page 2) 

There has been some confusion about whether the slurry 
pipeline would have the right of eminent domain under some 
of the bills proposed here. This should be resolved immediately 
with amendments if any of the bills are· seriously considered, 
that would clarify that a slurry pipeline would not have the 
right of eminent domain in the state-of Montana. The right of 
eminent domain should only be afforded to those companies or 
organizations that have an obligation to serve the public 
generally, not to a public pipeline which is only for one 
utility or a limited area. 

. . . . (unclear) that we are concerned about reaching 
on current regulation, either on the state or federal level, 
is the effect the use of water for agriculture or could harm 
agricultural development in the future. Control slurry 
pipelines - unquestionably they use a tremendous amount of 
water, and we are not convinced that there is or would be a 
sufficient availability of water now or in the future for 
coal slurry. 

We are all concerned about the loss of railroad jobs. 
We are concerned about the long term commitments of 40 to 45 
years for water that will have a constant impact on agricultural 
users. 

Burlington Northern has no plan to build a coal slurry 
pipeline of its own. We do not oppose, however, the building 
of a coal slurry pipeline simply because they would be an 
expedient mode of transportation. Fact is many a time . 
(unclear). However, we do oppose a big jump in the slurry 
pond until the water has been thoroughly sampled. If selling 
water is detrimental to Montana farmers and ranchers and 
numbers of Burlington Northern employees, then we must oppose 
the selling of such water. 
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TESTIMONY OF WALTER ARCHER BEFORE THE HOUSE NATURAL RESOURCES 
COMMITTEE: House Bills 893, 894, and 908 

Mr. Chairman, Members of the Committee, I am Walter Archer, Olive, 

Montana, President of the Powder River Protective Association 

and Vice Chairman of the Northern Plains Resource Council. I'm 

also on the Board of the Powder River Conservation District. 

I operate a farm and ranch. I'm here to support House Bill 908 

and oppose House Bills 893 and 894. 

People have said that this is an emotional issue. It certainly 

is - but not for sentimental reasons. Water is vital to our 

economic, social and political well-being. Western historians 

point time and again to the frequent and disastrous consequences 

of overestimating or misunderstanding the availability and nature 

of water. You are presented with the single, most important 

question to come before this legislative session. Shall we, 

right now, set up a program to sell our water out-of-state and 

out-of-basin and legalize coal slurry? or --- Shall we 

take the time , in a broad public forum, to study and debate the 

question. 

I have some concern that we haven't nearly come close to analyzing 

the situation. As much talk as we have all heard about being an 

upstream state, it may surprise some to learn we're also a downstream 

state. In particular in the Yellowstone Basin, including where 

I come from on the Powder River. If Wyoming takes the attitude 

that water flowing out of its boundaries is somehow wasted, we 



I 
could be in real trouble. If Wyoming bottles up its share of the 

Powder River under the Yellowstone Compact, we're very likely 

out of business downstream in Montana~ Not even because of the 

quantity of water, so much, as because of the quality of water 

remaining. 

One of the reasons I strongly support House Bill 908 is that 

it recognizes the importance of having viable water. In other 

words, we may retain access to our water rights, but have water 

that is too bad to be used in irrigation. 

When you're talking about selling water out of the state, it 

bothers me because I believe that rivers were meant to have 

water in them. There has to be a certain quantity of water 

to assure its quality. I know the rivers run dry in the 

southwestern United States - I don't think that happened 

overnight, but it happened bit by bit in small pieces, and 

it started somewhere. I know people have said that water 

sales are a renewable industry. I would have to make the 

observation that water is nevertheless a finite resource, 

sometimes extremely finite. 

I'd like to talk a little bit about coal slurry. I do not 

believe coal slurry is a beneficial use of water. for these 

reasons: 

First: It not only takes water out of the river, but out of 

the basin. That water is forever lost to that water system. 
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Second: It is a potentially consumptive use of water. Although 

theoretically, water might be treatable at the opposite end of 

the line, slurry economics appear to preclude this. 

Third: \~ater is not essential as a medium to transport coal. 

We have a viable, flexible rail transportation network which 

no one can say is incapable of moving as much coal as can be 

marketed. 

There are other problems with slurrying coal: 

1) It is energy intensive. On the average, it will require nearly 

three times the BTU energy per ton-mile as does a unit train. 

2) It won't prevent mine-mouth power plants. With such high 

energy demands, it will require its own mine-mouth plant. (And 

that, in itself, will use more water.) 
r ... 

3) Coal slurry would open one permanent job for every seven that 

the railroad providing the same service at approximately the 

same cost would provide. This state is trying to promote jobs, 

not discourage them. 

4) The Burlington Northern has made a significant capital invest-

ment in its rails and rolling stock, banking on the coal traffic. 

If coal slurry steals that traffic, other commodoties will pick 

up the tab - A bill that agricultural shippers can ill-afford 

to pay. 

5) Electric consumers at the other end should be scared to death 

of a cost-plus pipeline project that could go into their rate 

base, regardless if the coal is a dually delivered! 
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Both 893 and 894 legalize coal slurry. Don't be fooled by a 

1987 sunset and an EIS window dressing in 893. 

HB 908, on the other hand, protects us by putting water 

pipelines under the Siting Act without repealing our slurry 

law. 

Both 893 and 894 put the state in the water sales business, and 

then set up a two-year study. 

HB 908 gives two years to study the issues and then gives 

the Legislature the chance to vote on water sales. 

the horse before the cart.) 

(It puts 

HB 908 g~ves us two more years to quantify available water and 

analyze where it is available through our adjudications and 

tribal compact negotiations. 

HB 908 is the only bill of the three that recognizes the 

importance of seeking negotiated settlement of Missouri Basin 

conflicts as preferable to congressional or judicial solutions. 

I strongly urge your support of House Bill 908. 
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March 16, 1983 

MR. CHAIRMAN AND MEMBERS OF THE HOUSE NATURAL RESOURCES 
COMMITTEE: 

I am Cathy Campbell, representing the Montana 
Association of Churches, and speaking in support of 
House Bill 908. 

The Association of Churches recognizes that 
Montana's land and water are finite resources which face 
increasing demands for a variety of often conflicting 
uses. Our faith ·see·s the role of human beings in the 
world as that of a steward. Water is therefore not 
simply a commodity to be bought and sold. It is essential 
to all life and is a trust to be used wisely so that 
everyone, including future generations, can enjoy its 
rich benefits. 

Legislation is appropriate to resolve growing 
conflicts surrounding use of water. 

The nine denominatiororepresented by the Association 
of Churches have unanimously adopted a position on 
Energy and the Environment in which we urge the 
legislature to prohibit coal slurry pipelines until a 
determination is made that such pipelines will not be 
detrimental to the long-term quality and quantity of 
Montana's water resources. 

I therefore ask your support of HB 908. 
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