
MINUTES OF THE JUDICIARY COMMITTEE 
March 14, 1983 

The meeting of the House Judiciary Committee was called to 
order by Chairman Dave Brown in room 224A of the capitol build
ing, Helena, t,1ontana at 8:32 a.m. All members were present 
as was Brenda Desmond, Staff Attorney for the Legislative 
Council. 

SENATE BILL 391 

SENATOR ECK, District 39, explained that this bill was suggest
ed by a local attorney, Mr. Anderson; and that, in the amended 
form, it merely extends what is considered a felony from a mis
demeanor from $150.00 to $500.00, which means cases involving 
criminal misuse, theft, failure to return rented or leased 
property and issuances of bad checks and a few other things, 
if the amount involved is less thatn $500.00 would be considered 
a misdemeanor and tried in justice court. She stated that this 
could make a significant impact on our court system as they 
felt that half or more of the cases would be tried in justice 
court rather than district court. 

She indicated that there are several provisions that she would 
like them to consider reinserting that the Senate Judiciary 
had struck out when they intended to strike the restitution 
language. She thought that the major one is the provision 
that in a case of a deferred imposition of sentence, the judge 
could assign a person to the county jail up to 180 days rather 
than the 90-day limitation now. She commented that this would 
provide a little flexibility at the early end of sentencing; 
and the judge could have someone stay in jail nights and week
ends, while still maintaining his job. She thought that a 
180-day sentence is a significant sentence and is the kind of 
sentence that might replace a prison sentence; whereas a judge 
might think that 90 days is not sufficient. 

She stated that she was concerned about the costs to the coun
ties and felt that the person should be allowed to work and pay 
for the costs of his confinement. She noted, at the present 
time, the cost of confinement is not one of the things that 
is considered eligible for restitution. She suggested that 
the committee hold this bill until they hear Senator Halligan's 
bill on restitution next Monday. 

She offered a statement from John Maynard, Staff Attorney 
General, who was not able to appear before the committee. See 
EXHIBIT A. 
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She indicated that Representative Addy will handle the bill 
on the House floor. 

There were no further proponents and no opponents. SENATOR 
ECK closed. 

REPRESENTATIVE EUDAILY noted that the effective date was on 
pass'age and approval and wondered about this. SENATOR ECK 
replied that it was just drafted that way and she did not know 
what difference it made. She said that knowing that this is 
one that would effect a lot of attorneys around the state and 
knowing how late we usually are in getting the additions to 
the codes printed, that it should be left as July. 

REPRESENTATIVE BERGENE said that there was a bill about fraudu
lent checks: that they are going to try to reinsert the language 
in that bill in conference committee to say "shall not exceed 
$500.00". She wondered if there would be an conflict with this 
bill.- SENATOR ECK replied that she did not think so. 

There were no further questions and the hearing on this bill 
was closed. 

SENATE BILL 388 

SENATOR BLAYLOCK, District 35, said that this bill is a follow
up on SB 326, which is now on its way to the ballot; this 
will give the judicial canons 0f ~thics as a criteria on which 
the judge judges. He said the way tzhe bill was drafted was 
that the commission could act on its own motion and the Senate 
JUdiciary Committee struck that and put in "upon the filing of 
a written complaint"; he accepted that and felt it was a good 
addition. 

STEVE BROWN, representing the Montana Judges Association, stated 
that the language in the bill was recommended by Judge Martin, 
who is the chairman of the Judicial Standards Commission. He 
thought an interesting feature was the language on page 2, 
lines 14 through 17, which was the commission's recommenda
tion ·that if there is an indication there might be a problem, 
that the judicial officer may file with the commission a letter 
stating that there will be corrective action taken~ and that 
will end it. 
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There were no further proponents and no opponents. 

SENATOR BLAYLOCK closed. 

REPRESENTATIVE SPAETH noted on page 1, lines 14 and 15, the 
language, "may, upon good cause shown," wa s str iken and he 
wondered why this was striken. MR. BROWN replied that the 
biggest problem is that when you get a letter in, you do not 
know if there is good cause or not; the problem with Shea 
was that they could not even conduct an investigation to 
determine if there was any basis for pursuing that: this clari
fies that section to allow them at least to call up a judge arid 
say that they have received a complaint about their action and 
if it turns out that it is a frivolous complaint, that is 
the end of it right there. He said that in the Shea case, 
it indicated that they couldn't even do that. 

REPRESENTATIVE EUDAILY referred to the corrective action on 
page 2, line 17 and wondered if a person was in trouble with 
some action and said that he was going to correct it, but no 
one tells him how much they want him to correct it or what 
they want him to correct, if this was not a little open be
cause it is his discretion what the corrective action is rather 
than the commission's. MR. BRO~m responded that the way he 
felt that that reads is if the corrective action was consider
ed suitable by the commission, that would be all, but the 
commission would have the opportunity to come back and say 
that that does not-go far enough and he felt that they would 
have to judge each case on its own facts. 

REPRESENTATIVE EUDAILY questioned if he thought it would be 
necessary to say that he would take corrective action sub
ject to the approval of the commission. MR. BROWN replied that 
he thought it was understood. 

REPRESENTATIVE KEYSER said that he thought that the person 
should do more than just say that he will take corrective 
action, he should say what that action is - that he will do 
this, this and this. He felt that if he stated in his letter 
what that corrective action would be, the commission could 
come back and say that this is not what we had in mind - this 
is what we mean. MR. BROWN said that if they wanted to clari
fy this, then he would think they could take the language 
suggested by Representative Eudaily. 

There were no further questions and the hearing on this bill 
was closed. Representative Addy will carry the bill in the House. 
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EXECUTIVE SESSION 

SENATE BILL 388 

REPRESENTATIVE KEYSER moved that this bill BE CONCURRED IN. 
REPRESENTATIVE BERGENE seconded the motion. 

REPRESENTATIVE EUDAILY moved that the bill be amended on 
page 2, line 17, following "action" by inserting "satisfac
tory to the commission". REPRESENTATIVE SPAETH seconde.d the 
motion. The motion carried unanimously. 

REPRESENTATIVE KEYSER moved that the bill BE CONCURRED IN AS 
AMENDED. REPRESENTATIVE BERGENE seconded the motion. The 
motion carried unanimously. 

SENATE BILL 391 

The hearing on this bill was reopened. 

MAC ANDERSON, an attorney from Bozeman, who served as a part
time public defender, testified that two years ago, Senator 
Eck introduced something like this bill because of the infla
tionary pressures. He indicated that in 1907 or thereabouts 
the difference between a misdemeanor and a felony was $25.00; 
in 1973, this was raised to $150.00; and he thought that raising 
this to $500.00 will help the problem in district court. He 
said that in the last two weeks he had a case where a boy had 
stolen a car that was worth $200.00- it was his first offense 
and he was designated as a felon. 

In connection with raising the time in which a judge could 
sentence from 90 to 180 days in the county jail, he commented 
that this would give the judge the same sentencing authority 
that the justice of peace has, as they can sentence to 6 months 
in jail. 

He noted that the other thing that was amended out was resti
tution and he testified that he was involved in a case, State 
vs. Morgan, where the judge required a man to pay $75.00 a 
month to the survivors of an automobile accident; and the 
Supreme Court found that restitution was proper in this case. 

REPRESENTATIVE IVERSON said that last session when they were 
dealing with Keedy's mandatory sentencing bill, this problem 
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came up' and he wondered when was the last time they raised 
this. REPRESENTATIVE SPAETH replied that he said in 1973. 

MR. ANDERSON said that the original bill he drafted did not 
have anything about restitution in it; and he thought that 
when Senator Eck had this drafted by the attorney general's 
office, the restitution provisions were put in. 

REPRESENTATIVE EUDAILY wondered what the sections were that 
were being repealed. MS. DESMOND replied that 46-8-114 is 
entitled: Time and method of payment of costs, and says 
when a defendant is sentenced to pay the costs of court-ap
pointed counsel, the court may order payment to be made with
in a specified period of time or in specified installments. 
She said that 46-8-115 is entitled: Effects of nonpayment 
of costs, which provides for what will happen when a defen
dant fails to pay the costs that the court ordered him to 
pay. 

REPRESENTATIVE HANNAH asked why the last half of the b~ll 
was taken out. CHAIRMAN BROWN replied that the Senate did 
not like it. REPRESENTATIVE HANNAH wondered why they did 
not like it. CHAIRMAN BROWN replied that Senator Halligan 
has a bill coming over Monday that is similar on restitu
tions and they should be worked on together. 

There were no further questions and the hearing on this bill 
was closed. 

SENATE BILL 371 

SENATOR FULLER, District 15, Helena, said that this was a 
bill modifying the child custody law and gives another con
sideration for modifications when the child reaches 14 years 
of age. 

SENATOR MAZUREK, District 16, Helena, said that the title of 
this bill is a little misleading and this applies only to 
a modification of an existing decree. He indicated that 
the court must find (1) that facts have arisen since the ori
ginal decree was entered and (2) a change has occurred in the 
circumstances of the child or his ~ustodian and as a result 
of tha4 modification of the prior decree is necessary to 
serve the best interests of the child. 
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CHUCK SMITH, representing himself, gave testimony in favor 
of this bill. See EXHIBIT Band C. 

FRED EASY, representing himself, offered a statement in sup
port of this bill. See EXHIBITS D and E. 

There were no further proponents and no opponents. 

SENATOR FULLER closed by saying that he spoke to four dif
ferent lawyers in Helena that handle divorce cases; and they 
felt that this was a reasonable thing to do. 

REPRESENTATIVE CURTISS wondered how they arrived at the magic 
age of 14. SENATOR FULLER responded that several statutes 
use the age of 14. MS. DESMOND thought that age 12 was 
chosen, as she remembered, because it had some religious sig
nificance: but there was a feeling that perhaps with some 
children that this was too young and age 14 is a commonly 
used age to break off between young children and youth. 
REPRESENTATIVE ADDY said that historically it has been divided 
in multiples of 7 - at the age of 7, they are no longer a 
child; at the age of 14, they are adolescent; and at the 
age of 21, they are an adult - that is how they came up with 
the 21-year-old drinking age. 

REPRESENTATIVE SPAETH questioned if the judge has any dis
cretiion, as on line 18, it says, "In applying these standards, 
the court shall retain the custodian appointed pursuant to 
the prior decree unless:". SENATOR MAZUREK replied that you 
have to meet the initial requirements (1) the facts have 
changed, and (2) it is in the best interest of the child. 

REPRESENTATIVE SPAETH said, that if that is the case, why 
is (d) needed then. SENATOR MAZUREK answered that if you have 
an existing custodian, you first have to prove (c). If the 
custodian won't agree and the child has not been integrated, 
they would still have to prove serious physical, mental, 
moral or emotional endangerment to his health. He indicated 
that the intention was not to allow the child to chose as 
a matter of right - that the idea was that this was some
thing that the judge could take into consideration once the 
child reaches that age. 

REPRESENTATIVE HANNAH commented that he had a friend who 
was involved in a similar situation; he had a daughter who 
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had reached the age of 12 or 13; he had tried to get a change 
in the decree; the judge called her in and talked to her 
for a while and then changed custody. He wondered if he 
has the option to do that now. SENATOR MAZUREK re~lied that 
he does, but he has to meet one of these tests - a, b, or c. 

REPRESENTATIVE HAN~AH said that he was obviously stretching 
(c) in order to do that; and wondered if these were the 
only criteria to do that. SENATOR MAZUREK responded that 
in terms of modification, yes. 

RE'PRESENTATIVE EUDAILY said that under (d), the rest of these 
standards are true but if the child does not desire modifica
tion, what would happen then. SENATOR ~ffiZUREK responded that 
he supposed that you would have to look at the other standards; 
if the court found that the child's environment endangered 
his physical, mental, moral or emotional health, the court 
could do it. He explained that if the existing custodian 
is letting the child run free to do whatever he wants and 
the other parent comes in and says that this child must be 
disciplined, even if the child does not want a change, he 
felt that the court could come in and make a change. 

REPRESENTATIVE EUDAILY asked if it was necessary to have 
the language, "desires the modification" in there if they 
can change anyway. SENATOR MAZUREK replied that in the 
situation where a child legitimately desires a change and 
has !very good reasons for wanting the change, he does not 
think that this would happen unless the child's environment 
endangers his physical, mental, moral or emotional health. 
He said that all they are trying to do is get around (c), 
once the child has reached age 14 and to at least allow 
the court to consider this. 

CHAIRMAN BROWN stated that he thought the language was good 
the way it is. He contended that it basically says that 
the court shall not modify a prior custody hearing unless 
it finds (1) that a change has occurred in the circumstances 
of the child or his custodian and (2) that the modification 
is necessary to serve the best interest of the child. He 
continued that the bill then lists the four exceptions; and 
he wondered if this did not give the court sufficient cri
teria. SENATOR l'1AZUREK replied that, when you go throuqh 
it like that, he thought that maybe Representative Spaeth 
may be correct. 



Judiciary committee 
March 14, 1983 
Page Eight 

REPRESENTATIVE SPAETH commented that it is kind of screwy 
the way it is written and he was not sure who was right or 
wrong. 

There were no further questions and the hearing was closed. 

SENATE BILL 354 

SENATOR CHRISTAENS said that this bill would extend the time 
an agister will have to file a lien from ten days to thirty 
days. He explained that, as it stands right now, if a wreck
ing yard receives a wrecked vehicle·, they only have ten days 
to file the agisters' lien. He also stated that the consumer 
has an additional twenty days to take care of this payment. 

BILL ROMINE, representing the Montana Automobile Dismantling 
and Recycling Association, informed the committee that this 
bill came up as he was doing some research and found that 
the agisters have a very short period of time in which to 
notify the lienholders of a lien. He explained that if you 
take your automobile down to a mechanic, who performs the 
work on it, he has a lien now depending upon his possession; 
he is not required to give it to you until you pay the bill; 
this is an old, old lien and came about from dealing with 
horses and cattle. He indicated that the problem with exist
ing law is that if they need to order a part, it may take 
ten days or two weeks to find a part; and, in the meantime, 
under present law, the mechanic needs to notify the bank 
that they are going to claim a lien, which will cut off the 
bank's lien. He said that before the Senate amended it, 
it would have provided that you had the time from when the 
bill was presented, but the Senate felt that was too long 
a period of time. He emphasized that all this does is 
extend the time. 

There were no further proponents and no opponents. 

SENATOR CHRISTAENS closed. 

REPRESENTATIVE KEYSER thought we had a lien statute before 
the legislature this year and he wondered if this was in 
conflict. SENATOR CHRISTAENS responded that it was not -
that was an artisan lien and this is an agisters' lien. 
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REPRESENTATIVE ADDY questioned if the garageman complies 
with sUbsection 1, does that lien take priority over per
fected security interests. MR. ROMINE replied that it would 
under existing law and this is similar to a mechanics' lien, 
wherein you have performed work on a vehicle where it will 
improve its value, you are entitled to the return of your 
money. 

REPRESENTATIVE EUDAILY asked what does it mean on line 13, 
wherein it states, "The lien hereby created shall not take 
precedence over perfected security interests". MR. ROMI~E 
said to read on down to line 15, wherein it reads, "unless 
within 10 days from the time of receiving the pro~erty, the 
person desiring to assert a lien thereon shall give notice 
in writing to said secured party or other lienholder". He 
contended that that was the problem - if he does not protect 
his lien by giving notice to the bank, he has a lien that 
is second; but if he gives notice to the bank, he does 
have a lien and if they do not redeem the property, then 
he can have the property sold at a sheriff's sale and from 
the proceeds of that sale, he would get his money first p 

and the bank second. 

REPRESENTATIVE ADDY asked if he knew of any supreme court 
case under this statute. MR. ROMINE replied that he was 
not aware of any. 

There were no further questions and the hearing on this 
bill was closed. 

SENATOR CHRISTAENS indicated that REPRESENTATIVE WALLIN 
would carry this on the floor of the House. 

EXECUTIVE SESSION 

SENATE BILL 354 

REPRESENTA~IVE DARKO moved that this bill BE CONCURRED IN. 
The motion was seconded by REPRESENTATIVE JAN BRm-m. 

REPRESENTATIVE HANNAH declared that he was not sure there 
was a problem here and he said on line 14, there was refer
ence to the Uniform Commercial Code and he wondered what 
would happen if he takes his car in and the bill is $700.00 
and they did not call me and say they were qoinq to do the 
work. REPRESENTATIVE ADDY replied that this deals with the 
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relationship between the car dealer and the bank - who has 
the first right to the lien; and it does not affect the situa
tion that he is talking about. He explained that previously 
the car dealer had to give notice to the bank within ten days, 
and this would only extend that to thirty days. He advised 
that you would have to have possession of the object in order 
to claim a lien. 

REPRESENTATIVE HANNAH asked if he could get his hands on 
the car, could he get this lien. REPRESENTATIVE ADDY re
lied that if he has possession of the car, yes, but this 
deals with giving notice to the bank. 

REPRESENTATIVE CURTISS wondered if this would apply if some
one fed an animal for several days for"someone else. REPRE~ 
SENATIVE ADDY answered that that is an agisters' lien and 
that it was used for horses before it was used for cars. 

REPRESENTATIVE JENSEN wondered about a stray being impounded 
and maintained if that would come under this statute. REPRE
SENTATIVE ADDY said that it has to be expressed or implied 
contract. 

REPRESENTATIVE EUDAILY asked where was the protection for 
the consumer in this case if he goes in and gets an estimate 
from the garageman that the bill is going to be $300.00; he 
goes back to pick up the car and the bill comes to $1,000.00. 
REPRESENTATIVE ADDY replied that there is another statute that 
states when you get a written estimate from the garageman 
that it can only be varied by 10 per cent without the consumer's 
prior approval. He noted that as a practical matter you will 
be fighting with the garageman who still has your car, so 
a compromise must be worked out. REPRESENTATIVE JENSEN com
mented that you can go to small claims court. 

CHAIRMAN BROWN said that this bill would not affect this 
anyway. 

The motion carried unanimously. 

SENATE BILL 371 

REPRESENTATIVE JAN BROWN moved that this bill BE CONCURRED 
IN. REPRESENTATIVE HANNAH seconded the motion. 
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REPRESENTATIVE RAMIREZ moved to amend the bill by chang
ing on line 11, "shall not" to "may, in its discretion" 
and on line 12, change "unless" to "if" and on lines 18 
and 19, strike that sentence; strike the period after "child" 
and insert: "and if further finds that". REPRESENTATIVE 
SPAETH seconded the motion, and said that this makes the 
language much more understanable. 

REPRESENTATIVE RMlIREZ indicated that if this changes any
thing, it makes it totally discretionary; the way it reads 
now the court has to keep it in the current custodian unless 
these things happen; and he thought it was much more clear. 

REPRESENTATIVE ADDY said that in the statute now there is 
a good strong presumption that the decree will not be modi
fied and the only kind of social policy that would aupport 
that kind of language would be the interest of stability 
for the child. 

REPRESENTATIVE RM1IREZ thought that he had really hit on 
the question - have we emphasized this enough that you keep 
it with the present custodian - that is the arrangement of 
choice and he wondered if that was the danger of this amend
ment. 

REPRESENTATIVE SPAETH commented that he thought the bottom 
line is that you still have to prove what you had to prove 
previously~ that it is in the best interest of the child 
and that one of the four following would have to be met; 
that we just changed the burden here from one emphasis 
to another~ and, as far as the evidence as presented 
and the findings the court has to make, he did not feel they 
were changing anything. 

REPRESENTATIVE ADDY contended that there may be a level of 
difference, as they may be changing the requirements to 
show this by clear and convincing evidence to requirements 
showing this by preponderance and might make out a less 
clear case. 

REPRESENTATIVE SPAETH said he did not think they were chang
ing the burden of proof at all; they are telling the court 

• 
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that it can go ahead and modify if they find the following; 
whereas before they said you can't modify unless you find 
the following. He felt it was a semaritic<"1.1 di fference that 
the court would probably overstep anyway. 

CHAIRMAN BROWN indicated that he was concerned because it 
may change the policy emphasis that the appointed custodian 
should be retained, and it makes it easier for the court to 
find otherwise. 

REPRESENTATIVE RAMIREZ stated that it is still the same, 
because he has to find that the custodian has agreed to 
it or one of the four things; if he does not find that, 
it automatically stays with the custodian: what it adds, 
he felt! was it favored the custodian on (d), because even 
if the child desired the modification, the court would not 
have to make that change. 

REPRESENTATIVE KEYSER felt that the way the language is, 
that you have to find all four. REPRESENTATIVE RAMIREZ 
replied that it is connected with an "or". 

REPRESENTATIVE EUDAILY said that the title is misleading. 

REPRESENTATIVE FARRIS mentioned that she thought this amend
ment increases the chance for mischief; that there are enough 
problems in cases of custody and divorce where the child 
reaches 14 :years of age, they often say they are going to 
run away to dad anyway. 

REPRESENTATIVE SPAETH said that he seriously felt that, if 
the bill was not amended, this would raise that more:;so. 

The motion carried with REPRESENTATIVE FARRIS and REPRE
SENTATIVE ADDY voting no. 

REPRESENTATIVE EUDAILY moved that the bill BE CONCURRED IN 
AS AMENDED, seconded by REPRESENTATIVE FARRIS. The motion 
carried unanimously. 

The committee recessed at 10:04 a.m. and reconvened at 10:15 
a.m. 
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SENATE BILL 373 

SENATOR VAN VALKENBURG, District 50, said that this bill was 
introduced at the request of one of the title companies in 
Missoula; that section 2 of the bill has been introduced in 
every session of the legislature that he can look back on 
and that this validates any improperly executed conveyance 
for real property for which there is no legal action pending 
as of October 1, 1983, when this bill will go into effect. 
He explained that sometimes a person will sign a conveyance 
and not put their initial in there or there may be some tech
nical defect and for purposes of avoiding any future litiga
tion over that, this legislation has always been introduced. 

He continued that in section 1 of the bill that this essential
ly does the same thing to unacknowledged deeds and that this 
would also apply only to deeds that were not the subject of . 
any litigation as of October 1, 1983. 

There were no proponents and no opponents. 

SENATOR VAN VALKENBURG closed. 

REPRESENTATIVE SPAETH asked why they do not just make this 
a blanket thing and not have to keep coming in to keep this 
updated. SENATOR VAN VALKENBURG replied that you need to 
look at this on a periodic basis because there may well be 
individual problems that arise, there may be reasons for 
opponents to come-in and oppose the bill, plus, he felt, 
that you need that cut-off in there in respect to litiga
tion. 

REPRESENTATIVE JENSEN asked what is the cost per bill in the 
legislature. P~PRESENTATlVE KEYSER responded around $1300.00 
per bill. 

There were no further questions and the hearing on this bill 
was closed. 

EXECUTIVE SESSION 

SENATE BILL 373 

REPRESENTATIVE RA~IREZ moved that this bill BE CONCURRED IN. 
The motion was seconded by REPRESENTATIVE BERGENE. 
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REPRESENTATIVE SPAETH indicated that he has some problems 
with bills like this coming in very often. 

REPRESENTATIVE RAMIREZ stated that title examiners can real
lybe nit-pickers about these things; they f.ind these de
fects and they create a whol~ lot of problems that are tech
nical defects and this bill corrects this. 

The motion carried with all voting aye with the exception 
of REPRESENTATIVE JENSEN. 

SENATE BILL 114 

CHAIRMAN BROWN said that he wanted to go over these amend
ments before they take action on the bill. 

SENATE BILL 170 

REPRESENTATIVE BERGENE moved that this bill BE TAKEN OFF 
THE TABLE. REPRESENTATIVE KEYSER seconded the motion. The 
motion carried unanimously. 

REPRESENTATIVE BERGENE moved that this bill BE CONCU~RED IN. 
REPRESENTATIVE KEYSER seconded the motion. 

CHAIRMAN BROWN moved that they reinsert the repealer clause 
and retain new section 3. REPRESENTATIVE CURTISS seconded 
the motion. 

REPRESENTATIVE HANNAH askedif what he is saying is that if 
someone comes in and through the power of eminent domain, 
take a right-of-way and if they are not using it, it reverts 
back to the owner exclusively and free of charge. 

CHAI~~N BROWN replied that it does what section 3 says, 
"When an interest other than a fee simple interest in proper
ty, which has been acquired for a public purpose by right of 
eminent domain, is abandoned or the purpose for which it 
was acquired is terminated, the property reverts to the origi
nal owner or his successor in interest." 

REPRESENTATIVE RAMIREZ said that he would have to speak in 
opposition to the amendment as he did not think it would make 
it through the Senate if we put it back into its original 
form; it would go into conference committee or be killed; 
and he felt that they had an opportunity to clarify the law. 
He made a SUbstitute motion to amend by adding a subsection 
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4, which says, "This law will be prospective only and applies 
to any property acquired here after." He felt that this 
would meet the objections of Mr. Morrow, who was the at
torney who came in and testified on it, as he was concerned 
that this kind of bill would affect the reversion of proper
ty that was already condemned, primarily by the railroad. 
He explained that this property was acquired by condemna
tion years ago, it has since been abandoned; there may be 
lawsuits over it; and he did not want a law on the books that 
might affect what he thinks are the rules that might apply 
to that, which Representative Ramirez felt was already fixed 
by what the supreme court says the common law is. He con
tended that by making this in the future, we solve that 
problem, but yet we put some definite guidelines that he 
thought was very fair as to what people are acquiring in 
the future when they condemn for a public purpose. 

CHAIRMAN BROWN asked if the language MS. DESMOND had worked 
out would be O.K: "Standarcil savings clause. This act does 
not affect rights and duties that matured, penalties that 
were incurred, or proceedings that were begun before the 
effective date of this act." 

REPRESENTATIVE RAMIREZ replied that was alright with one 
exception as he thought they should say, "property that was 
acquired" as that is what they are talking about - property 
acquired prior to the effective date. He said that if you 
added that, he felt it would be alright. 

The motion was seconded by REPRESENTATIVE IVERSON, who said 
that he agreed with this and explained that this bill came 
up last session primarily because of the Milwaukee abandon
ment; they did a lot of work on it last session trying to 
decide if there was a possibility of putting it together 
and one of the problems they ran into is that there is no 
clear way to identify it; sometimes they automatically re
verted; sometimes the original owner of the land was very 
poorly identified and he thought this would create a multi
tude of la,.,suits as it is too unclear - the original owner
ship and who it may have originally belonged to. 

REPRESENTATIVE ADDY said that he would like to offer a com
promise by amending on page 2, section 2, line 12, by saying, 
"the landowner shall have the option to purchase the interest 
by offering therefor an amount of money equal to the highest 
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bid received for the interest at a sale provided for in 
70-30-321, or an amount equal to the price paid by the 
condemnor." He said that this way you would not really 
have a windfall to the landowner whose property was acquired 
or to the condemnor who is exercising eminent domain. He 
thought this would be a middle position between the two 
and one that would give the landowner safeguards that who
ever comes in and condemns isn't just taking the property 
for limited period of time and it would encourage them to 
take less than fee simple interest. 

REPRESENTATIVE SPAETH indicated that he would like to speak 
against this idea as he thought they had three options -
(1) to go back to the bill in its original state, although 
he did not think the Senate would buy that; (2) they can 
leave it in its present state and make it prospective; and 
(3) the third option is Representative Addy's option and 
he did not think that this option would have any viability 
at all as he felt the Senate would reject it outright. 
He commented that their fourth option was to kill the bill. 
He continued that he thought there~ some good parts to 
the bill - the amendment making it prospective and he would 
like to see it prospective rather than retroactive, but he 
would hate to see it repealed because it does give the land
owner, at least in the future, the right of first refusal, 
which the present law does not and he felt that they should 
be happy with what they are getting here. 

REPRESENTATIVE ADDY thought that this was being stated en
tirely in political and procedural terms; he felt that this 
was a fairer way to divide the baby and takes into considera
tion both the initial negative impact that the landowner 
suffers, the negative impact while this property has been 
under use and takes into consideration the investment that 
the condemnor has made in the property and he thought this 
would be fairer than what the committee is looking at now, 

REPRESENTATIVE RAMIREZ requested that he state again what 
this does. 

REPRESENTATIVE ADDY replied that the landowner has to buy 
the property back at fair market value and has to pay the 
same amount that a would-be buyer is willing to pay. He 
explained that he could buy it for that price or he could 
buy it for the price that it was bought from them for, which
ever is less. 
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REPRESENTATIVE RAMIREZ stated that he did not think this 
was in any way reasonable because there is no time limit. 
He continued that the landowner has had the money and the 
use of that money for all those years; and i tdoes not take 
into account any improvement that might be on there or the 
fact that the landowner has had the use of the money. He 
suggested that if he gets $10,000.00 for that property and 
with that money goes out and gets some other property and 
holds it for ten, twenty or thirty years, he has had the 
benefit of the appreciation that that money has given him. 
He declared that he is going to get this other property 
back for the original price and he did not feel that it was 
fair. 

REPRESENTATIVE KEYSER exclaimed that, first of all, the 
guy did not want to sell his property to start with - he 
had no intention of selling and did not want to sell and 
the sale was forced upon him: the only way they thought they 
could do this in the name of justice was to put a price 
on it that they were going to give that landowner for his 
property: and if he gets it back at the same price, he felt 
that that was good and the guy who had it deserves it that 
way. 

CHAI~~~ BROWN noted that this land is typically undervalued. 

REPRESENTATIVE CURTISS commented that she supported Repre
sentative Addy's proposal; whatever amount the person gets 
in exchange for his property is not going to compensate in 
an instance where a landowner has to drive a mile down to 
be able to get across a track and then go back another mile 
to what may be the only spring on his property; and she 
felt that it did not seem fair to have to outbid the highest 
bidder to be able to get that back. 

REPRESENTATIVE ADDY moved that the amendment be amended 
on page 2, line 13, following "to" insert, "either the amount 
of money for which the real property interest was originally 
acquired or". REPRESENTATT'iJE CURTISS seconded the motion. 

REPRESENTATIVE HANNAH questioned if current language says 
that the landowner shall have the option to purchase the 
interest that he had. 



Judiciary Committee 
!1arch 14, 1983 
Page Eighteen 

REPRESENTATIVE RAMIREZ said that he knew that people are 
concerned about the power of condemnation, but, he believes 
that, in this state, if you think that you have an anti
development climate in this state right now, you are add
ing to it; the public reaction to these things is that is 
the way it is in Montana; there would never be any of these 
things built; there would never be a transmission line; 
there would never be anything in the way of development', 
of your natural resources if you did not have the power of 
condemnation. He felt that you substantially alter that 
power when you put on something like this. He contended 
that the Senate will never buy this, but he felt that they 
are creating tremendous problems for any kind of develop
ment of natural resources. 

CHAIRMAN BROWN declared that he totally agreed with him in 
terms of eminent domain statutes and he felt it was impera
tive to maintain some reasonable semblance of the eminent 
domain statute, but here he does not see where this really 
affects that. He felt that all they are saying is that 
that landowner who was abused to begin with can get that 
property back at the same price as he had it before. He 
thought that there are going to be a few cases where it is 
going to amount to a windfall to the landowner but he felt 
that the bulk of the cases will be a return to the normal 
situation that existed prior to the eminent domain acquisi
tion; and, in most cases, those acquisitions are a pain-in
the-neck; and he did not see where this was changing eminent 
domain. 

REPRESENTATIVE SPAETH said they were adding a new factor 
and that is how long is that public use going to be in ex
istence. He felt that this opens the court up to a whole 
new realm and he explained that most of the time when he 
is sitting there representing the landowner, he tried to 
get as much as he can get; when on the other side, he is 
trying to pay as little as can pay; and he felt that this 
was going to give him a little more ammunition when he is 
sitting on the other side of the table and dealing with the 
landowner, as he can give him a little less than he proba
bly wants, because you may be giving this up in twenty or 
thirty years and many of those landowners are not going to 
be around twenty or thirty years from now, so the people 
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that you are going to hurt more are the people sitting at 
that condemnation table and the one you will be helping 
is the person in the future that comes along and is a 
successor in interest generally through purchase. He said 
that is the reason he opposes it as it does not help the 
person whose property is being condemned. 

REPRESENTATIVE CURTISS noted that the people who are wil
ling to litigate and more knowledgable are going to get a 
better deal, but she just watched a procedure whereby 36,000 
acres were condemned; these individuals lacked the knowledge 
of legal process and were the ones who were hurt. She said 
that their families have the same regard for that land that 
was condemned as they do; and they actuallY' watch people 
having to come in and stand on one foot and then another 
while they dealt with the Corp of Engineers concerning their 
lifetime accumulation. She felt this was a real injustice. 

REPRESENTATIVE KEYSER moved to divide the amendments. 
CHAIRMAN BROWN responded that this is the amendment to the 
substitute. REPRESENTATIVE ADDY withdrew his amendment. 

REPRESENTATIVE RAMIREZ withdrew his amendment because he 
would rather vote on Representative Addy's amendment. 

REPP~SENTATIVE ADDY made a substitute motion to consider 
his amendment. 

REPRESENTATIVE IVERSON replied that he can't vote on this 
unless something like Representative Ramirez's amendment 
is on there that makes it prospective. 

REPRESENTATIVE ADDY withdrew his amendment and offer'ed 
Representative Ramirez's amendment. REPRESENTATIVE JENSEN 
seconded the motion. A vote was taken and all were in favor 
with the exception of REPRESENTATIVE KEYSER, who voted no. 

REPRESENTATIVE ADDY moved that the previous amendment 
with the language "reverts back to the original owner at 
the price that was paid or to the highest bidder, whichever 
was lower." be adopted. REPRESENTATIVE CURTISS seconded 
the motion. The motion carried with REPRESENTATIVE RAMIREZ, 
REPRESENTATIVE EUDAILY, REPRESENTATIVE H&~NAH, REPRESENTATIVE 
SPAETH, REPRESENTATIVE BERGENE and REPRESENTATIVE DAVE BRmrm 
voting no. 
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REPRESENTATIVE JENSEN moved that the bill BE CO~CURRED IN 
AS AMENDED. The motion was seconded by REPRESENTATIVE 
FARRIS. 

REPRESENTATIVE RAMIREZ made a substitute motion that every
thing be striken after line 15 and lines 13 and 14 be re
inserted. He said this would put it back in the form that 
the sponsor wanted, which was to insert the repealer and 
add section 3. REPRESENTATIVE SPAETH seconded the motion. 

REPRESENTATIVE SCHYE asked if putting back in the repealer 
and putting in section 3, is this like Senator Boylan wanted 
it. REPRESE~TATIVE KEYSER said just like the white bill 
with section 3 added. 

REPRESENTATIVE RAMIREZ stated that this is a great way to 
try and please Senator Boylan and put it back as the sponsor 
intended. 

REPRESENTATIVE ADDY said that he thought this was a good 
way to kill the bill. REPRESENTATIVE SPAETH said that he 
did not think Representative Ramirez made this motion to 
kill the bill and did not think this was in order. 

REPRESENTATIVE KEYSER commented that in Senator Boylan's 
testimony and in Senator Boylan's attorney's testimony 
that that was what they wanted to do and he affirmed that 
if that could not be done, Senator Boylan would rather that 
the bill be killed - that is exactly what his testimony was. 
He felt that this is probably a very reasonable approach. 

REPRESENTATIVE ~~IREZ indicated that this was his second 
choice and his third choice is how the bill is presently 
written and he just cannot support it. He stated that he 
can support it this way, but he would prefer it another way. 

CHAIRMAN BROWN asked if they pass the bill in the form of 
my amendment and your amendment, won't it apply prospective
ly. REPRESENTATIVE RAl'UREZ replied that he thought it would, 
but he would not mind adding a prospective clause on section 
3. 

REPRESENTATIVE JENSEN wondered if this was part of Senator 
Boylan's interest. CHAIRMAN BROT~ replied that he did not 
think it was mentioned. 
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REPRESENTATIVE CURTISS questioned that as amended, it will 
apply only to easements and not deeded property. REPRE
SENATIVE JENSEN responded that that is what new section 3 
does; it will not affect the taking of real property. 

A vote was taken and the motion carried with 13 voting yes 
and 5 voting no. See ROLL CALL VOTE. 

REPRESENTATIVE KEYSER moved that the bill BE CONCURRED IN 
AS AMENDED. The motion was seconded by REPRESENTATIVE HAN
NAH. The motion carried with REPRESENTATIVE JENSEN and 
REPRESENTATIVE FARRIS voting no. 

SENATE BILL 347 

MS. DESMOND handed out copies of HB 888 and copies of the 
case Oates vs. Knutson. See EXHIBIT F. She stated that 
in section 6 of SB 347, the reference to prescriptive ease
ment was deleted and they felt that it wasn't necessary to 
define it as it is already defined in case law; then in HB 888, 
they have inserted!. in subsection 2, line 18, language,. s.tating 
"for navigation upon a stream, river, or lake". She said 
that she did not think that was in conflict with SB 347, 
but just more restrictive. She indicated that they added 
on page 5, line 22, the language, "or occurred without ob
jection but with the knowledge of the landowner or his agent." 
and she said this is to cover the situations where people 
are using the landowner's land; but he has not given them 
express permission to do this. 

REPRESENTATIVE SPAETH moved that SB 347 BE CONCURRED IN. 
The motion was seconded by REPRESENTATIVE ADDY. 

REPRESENTATIVE RAMIREZ said that he thought HB 888 is in 
trouble; he did not think it is likely to pass; and he felt 
this was important as to how we handle this bill. He also 
felt that the change in HB 888 does give away a little of 
something by the sportsman to the landowner, but he said 
they were in an area where he does not know if the courts 
have even considered a prescriptive easement for floating 
a stream. He contended that if the sportsman gets something 
in HB 888, he gets the right to float that stream. He said 
he would hate to see them pass one side of the compromise 
and not the other. He also felt that this bill is giving 
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up more than the law provides. He noted in the case that 
was just passed out, you will see that it doesn't say that 
you can't get an easement by prescription - what it says 
is that it doesn't raise a presumption - not sufficient 
to raise the presumption of adverse use or a claim of right. 
He explained that those are just two of the elements of 
prescriptive use, but it is a factor that could be consideren 
in establishing some of the other elements of prescriptive 
use. He felt that they should not amend SB 347 to make 
it the same as HB 888 and then pass it out, because they 
would be giving up something for one side without something 
in return. He also felt that they should not pass SB 347 
as written, because they would be doing the same thing and 
he would like them to amend SB 347 so it accurately states 
the law and then table it. 

REPRESENTATIVE IVERSON said that he completely agreed with 
that; he did not know if they needed to amend it first; 
HB 888 is in a very sensitive state in the Senate right 
now; hopefully they will pass this to prevent some lawsuits 
and possibly a shooting or two; and if it is going to pass, 
it is going to be subject to several more days of negotia
tion. He continued because that negotiation could be sensi
tive, he felt it was ill-advised to muddy the waters by 
passing this bill right now and he would certainly support 
a motion to table. 

REPRESENTATIVE RAMIREZ said that he thought they should 
amend this, because it should be in the form, if someone 
blasted it out of here, that they could live with. 

REPRESENTATIVE RAMIREZ moved that the bill be amended on 
page 1, lines 18 through 20, by inserting, "Use of or entry 
upon land or water for recreational purposes is not suffi
cent, in itself, to raise the presumption of adverse use 
or a claim of right for the purpose of establishing a pre
scriptive easement." 

REPRESENTATIVE JENSEN questioned what does it mean "or water". 
REPRESENTATIVE IVERSON replied that one application of that 
would be if water were not included, a guy could find a 
tributary and go down the middle of a stream, even if it 
were not navigable. 
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REPRESENTATIVE RAMIREZ noted that they should change the 
title - it should be something to the effect that it 
should say, "Effect of recreational use on establishment 
of prescriptive easement." and the subtitle on lines 13 
and 14 should be something similar. 

REPRESENTATIVE SCHYE stated that this is a pretty important 
bill and if we are going to table it anyway, couldn't they 
wait a day and get the amendments all written out. 

REPRESENTATIVE RAMIREZ asserted that the only thing he wanted 
to avoid was someone taking a run on this bill on the floor 
and getting it out on the floor in the form it is in now 
and he would like to have it in the amended form. 

REPRESENTATIVE BROWN suggested that they go ahead and pass 
the amendments, table the bill and Ms Desmond can work on 
the amendments and ~irculate them tomorrow. He reassured 
them that if there were any problems, they could take it 
off the table and discuss them. 

REPRESENTATIVE CURTISS seconded the motion to amend. 

REPRESENTATIVE KEYSER said that we have talked about the 
court decisions that are here before us, but there are previ
ous court decisions on prescriptive easements that we do 
not have before us - there have been all kinds of them that 
have been taken to courtp even those that cross different 
lands. He contended that it was his understanding that in 
at least three cases, where they have been using this road 
for a period of five years to get into a hunting area and 
the right to use that road to get in there is legal. He 
wondered if this basically changes what the courts have al
ready said. 

REPRESENTATIVE RAMIREZ said that no, it does not and what 
it is trying to do is say exactly what the courts have said 
as opposed to saying something that they have never said -
they have never said that you cannot acquire a prescriptive 
easement for recreational purposes. He thouqht that if they 
have a bill at all, they should have one that says what the 
supreme court says and not make it broader than what the 
supreme court says. 
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A vote was taken on Representative Ramirez's amendment and 
it was adopted unanimously. 

REPRESENTATIVE RAMIREZ moved that the bill be TABLED. REP
RESENTATIVE IVERSON seconded the motion. 

REPRESENTATIVE SPAETH asked if the reason for tabling this 
was not to hold HB 888 hostage in the Senate, because if 
it is, he is very much opposed to HB 888 and he did like 
some of the aspects of SB 347 and he did not want to have 
SB 347 held in hostage. 

CHAIRMAN BROWN said that this is not the intent. 

REPRESENTATIVE IVERSON commented that the way the politics 
are over there now, that they couldn't hold it hostage with· 
this - that there are other forces and bigger chips being 
played. 

REPRESENTATIVE SPAETH stated that he was very much in sup
port of SB 347, and he thought that they have to do some
thing to reassure the landowners out there not to lock their 
places up. He said that HB 888 is a navagability question 
and unrelated to prescriptive easements. He emphasized that 
he would like to see this one go and HB 888 die. 

The motion carried unanimously. 

REPRESENTATIVE KEYSER moved that the meeting be adjourned. 
The meeting adjourned at 11:18 a.m. 

DAVE BROWN, Chairman 
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WARREN MERCER OATES, PLAI:-;TIFF AND RESPONDENT, v. 

ROGERICK KNUTSON ET AL.. DEFE~DAi':TS AND ApPELLANTS. 

No. 14159. 
Submitted on Briefs Oct. 3. 19i8. 

Decided June 5. 1979. 
595 P.2d 1181. 

EVIDENCE - HIGHWA YS 
I. Evidence 

Recommendation of "viewers," persons appointed to view and mark out roads, 
that laving out of road be postponed to designated date in the future did not 
gIve rise to official dutv, within statutory presumption that official duty has 
IWt'n regularlv performed; thus court, in quiet title action, could not assume on 
basis of the recommendation that the road had been viewed and marked out at 
later date. R.C.:-'1.l94i. § 93-1301-7(15). 

2. Evidence 
Even if statutory presumption that official duty has been regularly performed 
had. applied to rt'commendation of viewers that laving out of part of road be 
postponed until stated later date. absence of any record that recommendation 
was followed clearly rebutt('d the presumption. R.C.M.1947. § 93-130 1-7( 15). 

3. Highways 
Seasonal use of road bv hunters, fishermen and campers, either on foot, 
horseback or, if possible, by four-wheel drive vehicles did not raise presump
tion of adverse use sufficient for public prescriptive easement to be acquired 
over the road. 

4. Highways 
Countv records to effect that road was countv road were not sufficient to in-
itiate acquisition of prescriptive rights. . 

Appeal from the District Court of Park County. 

Sixth Judicial District. 

Hon. C.B. Sande. Judge presiding. 

Set' C.J.S., Highways, § 23. 

Quiet title action was brought to clarify status of unimproved 
road which passed over plaintiff's property. The District Court 
decreed that public road had not been established and the county 
and its Board of County Commissioners appealed. The Supreme 
Court, Shea, J., held that (l) even if statutory presumption that of

ficial duties have been regularly performed applied to recommen
dation of viewers that laying out ot part of road be postponed until 
stated later date, absence of anv record that recommendation was 
followed clearly rebutted the presumption, and (2) that seasonal 
use ot road by hunters. fishermen, and campers, either on foot, 
horseback or, if possible, by four-wheel drive vehicles did not raise 

Ex I1-F 
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presumption of adverse usp sufficient for public prescriptive 

easements to be acquired over the road. 

Affirmed. 

David W. Depuy. Livingston. for defendants and appdlants. 

Huppert & Swindlehurst. Livingston, for plaintiff and respon
dent. 

MR. JUSTICE SHEA delivered the opinion of the Court. 

Defendants. Park County and its Board of County Commis
sioners. appeal from judgment of the Park County District Court in 
a quiet title action. The judgment decreed that a public road had 
not been established over plaintiff's property either by statutory 
procedure or by prescription. 

Plaintiff Oates brought this quiet title action to clarify the status 
of an unimproved road which passes over his property in Six Mile 
Gulch. on Six Mile Creek. Park County. Montana. The road is ap

proximately three t6 four miles long. It begins on plaintiffs proper
ty. travels in a southeasterly direction up Six Mile Creek. traversing 
a narrow canyon. and terminates roughly at the end of plaintiff's 
property. 

The road was originally built in 1908 by plaintiff's predecessors 
in interest, the McGuires. Although the McGuires maintained the 
road in the past, it has fallen into a state of disrepair and is con
sidered by some to be too dangerous for travel. At the entrance of 
the road stands a metal gate which was erected in 1973 and which, 
on occasion, has been locked. Further along. there are at least h\"O 

wire gates which have been standing for a long time. Even so, the 
road has been used by hunters, fishermen and campers, primaril\ 
when the weather permitted. 

The dispute began in 1975 when an employee of the U.S. Forest 
Service, commissioned to research the county records, classified 
Six Mile Road as a public road. Shortly thereafter, the lock on the 
metal gate was shot off. and in 1976, members of a local sports
men's club, with authorization from the County Commissioners, 

, 
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drove a bulldozer over the road for repair work. Plaintiff then 
hrought this quiet title action to clarify the status of the road nam
ing the County and members of the Board of County Commis-

sioners as defendants. 

The action was tried on July 27, 1977, without a jury. The Coun
tv alleged that Six Mile Road was established as a public road in 
1888 by substantial compliance with the statute then governing the 
establishment of county roads. The County also contended that the 

public had acquired a prescriptive easement ovt'r Six Mile Road. 

At the outset of trial, county records of the statutory procedures 
conducted in 1888 were admitted by stipulation. The documents 
included copies of the original petition for a road which would 
"loop" around Emigrant Gulch and Six Mile Gulch. The proposed 
route was to begin at the old town of Chico, travel south along 
Emi,grant Creek about ten miles, then west across the mountains to 
Six Mile Gulch, then north along Six Mile Creek, and ultimately 
back to Chico. Also admitted into evidence was a copy of the 
report of the "viewers" (those persons appOinted to view and mark 
out the road) which read: 

"It raining all day we, after starting out, returned to Chico and 
proceeded from there the next day, May 22, 1888, up Emigrant as 
far as the east fork of said Emigrant but on account of snow on the 
ground, found it impracticable to layout a road further up 
Emigrant than the Great Eastern about four miles south of Chico, 

and we do recommend that the road as laid out by us and marked 
on the annexed map be accepted, as a county road ... " 

"On the follOWing day, Mav 23rd 1888. we started from Chico 
up Six Mile as far as the McGuire camp about twelve miles and 

found it equally impracticable on account of snow on the ground 

to dew out a road and we recommend to postpone the laying (Jut of 

this part of the prayed for road to the same date, viz. the 18th of 
August, 1888 .... " (Emphasis added.) 

Finallv, a copy of the County Commissioners' journal entry of 
June 5, 1888 stated: 

"Report of Viewers on Road Petitioned for bv w.o. Cameron, et 
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al, in Emigrant Gulch. was read and it was ordered that the road 
described in the report be and the same is hereby opened for 
travel." (Emphasis added.) 

As to use of the road. testimony was heard from a varietv of 
sources. Blakeslee, one of the County Commissioners who has lived 
adjacent to the road since the 1920's, testified that until the present 

controversy started, he did not know the road was a county road 
and that he had not observed "a great deal" of traffic on the road. 
Nelson, another adjacent landowner for about 50 years, testified 
that use was generally on horseback and that the road led "to 
nowhere". Counts, a local resident familiar with the road for the 

past 60 years, had not seen much activity on the road except for a 
few hunters. Several other witnesses stated that the road was used 
either by themselves or others for travel to remote hunting, fishing 
or camping areas. This traffic was concededly seasonal in nature 
and, in several cases, with the permission of the landowner. 

. There was also substantial testimony on maintenance of the 
road. Blakesle~ knew of only one time that the County had worked 
on the road-when it was graded to aid in transport of emergency 

equipment to where a plane crashed. McGuire, plaintiff's pred
ecessor in interest, testified that the County told him the roac) was 
private and therefore refused to do work on the road or to remove 

an abandoned vehicle from it. Receipts of payment for this bulldoz
ing and hauling work were admitted into evidence. Other witnesses 
believed that the road is probably unsafe and often impassible. 

The District Court determined that the statutory procedure for 
establishing Six Mile Road as a public road was not followed, and; 

further, that no public road was established by prescription. The 
County appeals and presents two issues for our consideration: 

(I) Whether the District Court erred in finding that applicable 
statutory procedures were not followed in establishing Six Mile 
Road as a public road. 

(2) Whther the District Court erred in finding that Six Mile Road 
is not a public road by prescription. 

The County contends there was substantial compliance with the 

, 
I 
I 
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applicable statutory procedures for establishing a county road on 
Six Mile Road. 

The statute, section 1809-1818, Compiled Statutes of Montana 
(5th Division-General Laws, 1887), prescribed the requirements 
for laying out and opening county roads for public use. In essence, 
there were three steps. First, local residents petitioned the Board of 
County Commissioners for the proposed road. Section 1809. Sec
ond, three "viewers" were appointed to "view and mark out" the 

road and report back to the Board with written recommendations. 
Section 1810-1815. Third, the Board either accepted or rejected 
the recommendation and, if accepted, ordered the road open for 
public travel. Sections 1816-1818. 

The county records indicate that a petition for a "loop" road was 
filed, and that viewers marked out at least part of the Emigrant 
Gulch portion of the loop. However, the viewers report specifically 

postponed marking out and recommending a county road in Six 
Mile Gulch due to inclement weather. When the Board of County 
Commissioners ruled on the petition, it ordered opening of the road 
"in Emigrant Gulch" as "described in the report". It appears the 
Board only approved opening a county road in Emigrant Gulch. 

[1,2] The County argues that we must "assume" the Six Mile 
Gulch road was viewed and marked out at a later date under the 
statutory presumption that official duties have been regularly per
formed. Section 93-1301-7(15), R.C.M.1947, now section 
26-1-602(15) MCA. The viewers' recommendation can hardly be 
viewed as giving rise to an official duty. Moreover, even if the 
disputable presumption embodied in section 93-130 1-7( 15) was ap
plicable, the absence of any record of such further proceedings as 

were recommended clearly rebuts the presumption. 
In construing the 1887 statute on establishing county roads, this 

Court stated: 
"While it may be true that, in such proceedings, technical strict

ness in complying with the statutes is not always reqUired, yet we 
think a substantial compliance with the law is and should be re
quired before private property is condemned for public use." PageL 

u. Fergus Co. Commr's. (1896), 1 i Mont. 586, 589, 44 P. 86, 87. 
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The Court held that uncl'rtaint: ..... concerning thl' precise locatior, 
and terminus of the road oruered opened by the County Comml~
sioners rendered the proceeuings void. See also. Statf' L Auchard 

(11:l98J. 22 Mont. 14, 15,55 P. 36l. 362; 39 Am.Jur.2d Highways. 

Strf'ets a1ld Bridges § 34. Here, the required statutory procedure 
simply was not undertaken with respect to Six Mile Road. The 
viewers expressly did not view and mark out Six Mile Road. and 
the County Commissioners only accepted the road they recom
mended for opening, namely, a road in Emigrant Gulch. 

[3J The County next contends that the evidence was insufficient 
to support the court's finding that no public prescriptive easement 
was acquired over Six Mile Road. This Court's standard of review 

. is to determine if substantial evidence supported the findings of the 
District Court. Hayden v. Snowden (1978), 176 Mont. 169, 576 
P.2d III 5, 1117. The evidence was that Six Mile Road was built 
and largely maintained by plaintiff's predecessor in interest, the 
McGuires. The road apparently provided limited access up Six 
Mile Creek and to remote parts of the National Forest. Public use 
was generally seasonal and enjoyed by hunters, fishermen and 
campers, either on foot, horseback or, (if possible), by four-wheel 
drive vehicles. Such recreational use is insufficient to raise the 
presumption of adverse use. Harland v. Anderson (1976), 169 
Mont. 447, 451-52, 548 P.2d 613, 615. As stated in Ewan v. 

Stenberg (1975), 168 Mont. 63, 68, 541 P.2d 60,63: "Occasional 
use by hunters, by sightseeing friends and by neighbors visiting 
neighbors falls short of the extent and type of usage necessary to 
result in the accrual of a public right." See also, Taylor L Petranek 

(I 977), 173 Mont. 433. 568, P.2d 120, 123. 

[4J The County argues that the fact of county records to the 
effect that Six Mile Road was a county road was sufficient to in
itiate acquisition of a prescriptive right. Prescriptive easements are 
acquired by adverse use, not by keeping records. If claimant's use 
was not of the requisite character, a prescriptive easement was not 
acquired. 

The judgment of the District Court is affirmed. 
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\1R. CHIEF JUSTICE HASWELL and JUSTICES DALY, HAR
RISON and SHEEHY concur. 




