
MINUTES OF THE JUDICIARY COMMITTEE 
March 10, 1983 

The meeting of the House Judiciary Committee was called 
to order by Chairman Dave Brown in room 224A of the capi­
tol building, Helena, Montana at 8:02 a.m. All members 
were present except Representative Seifert. Brenda Des­
mond, Staff Attorney for the Legislative Council, was also 
present. 

SENATE BILL 4 

SENATO~ ~1AZUREK, District 16, Helena, Montana, stated that 
this bill was a product of the interim Judiciary Subcommit­
tee, which was trying to do something about appellate delays, 
and there was a great deal of discussion about transcripts. 
He indicated that one of the things they heard was that they 
would not order transcripts promptly; this bill would re­
quire the appellant in a criminal appeal to order a tran­
script in writing and a notice of this order be sent to the 
clerk of the supreme court. He noted that the subcommittee 
had placed in a penalty if the transcript had not been 
ordered within ten days after filing the notice of appeal, 
then the attorney representing the defendant would be assessed 
the cost of transcript preparation: the Senate took this 
out as the Senator from Deer Lodge thought this would make 
this a "Mickey Mouse" bill. 

There were no proponents and no opponents. 

SENATOR MAZUREK closed. 

There were no questions and the hearing on this bill closed. 

SENATE BILLS 26 AND 52 

SENATOR MAZUREK, District 16, Helena, noted that these bills 
could be considered together and, knowing that the committee 
had heard this previously, he pointed out the changes that 
were made in the Senate. Senate Bill 52 is an act to provide 
for a third district court judge in the First Judicial 
District, and Senate Bill 26 alters certain judicial boun­
daries and changes the number of judges in certain judicial 
districts. He said that Ms. Desmond has provided maps 
showing these changes. See EXHIBITS A, B, and C. He ex­
plained that in the First Judicial District and in the Seventh 
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Judicial District, there were proposals made for additional 
judges during the last session. These bills did not pass 
and instead a resolution was passed, which called for an 
interim study, which was to look at the entire state before 
adopting additional judgeships. He indicated that the first 
change that was made in the Senate was in the Fourth Judi­
cial District, which currently is Sanders County, Lake County, 
Mineral County, Missoula County and Ravalli County. He 
said that in the interim study, they had taken Ravalli 
County out and made it a separate judicial district; 
Senator Brown had suggested that instead of taking Ravalli 
County out, they should take Sanders and Lake Counties out 
and the Senate adopted that primarily because there is about 
150 caseload-per-year difference and the amount of travel 
is significant - the road to Hamilton is better than the 
road to Polson or Mineral County. He commented that there 

-was some concern over this by Judge Green, but they felt 
that this was a better move. 

He explained the other change, which is in Yellowstone Coun­
ty, that the subcommittee felt that they should separate. 
Stillwater County, Carbon County and Treasure from the 
Thirteenth Judicial District; but based on a letter they 
received from Neil Keefer and testimony from other witnesses 
from Yellowstone, the Senate Judiciary Committee put Still­
water and Carbon Counties back with the Thirteen Judicial 
District and the judge who had been added carne back to Billings 
with those two counties, so there will be a fifth judge in 
Yellowstone County. He mentioned that one thing they con­
sidered was leaving Stillwater County in Big Timber, be-
cause it is close and this would relieve the caseload in 
Yellowstone County even more. 

He continued that the other change was on line 9, page 2, 
wherein the Tenth Judicial District and the Fourteenth Judi­
cial District were combined under the subcommittee's pro­
posal to have a two-judge district. He explained that both 
of the judges from that district testified that it really 
would not help them that much and the problem is that Lewis­
town is the only city of any size there; so they will have 
two judges in Lewistown and the districts are left as they 
are currently. 

He explained that Sections 3 and 5, which was in the bill 
formerly became unnecessary because the committee deleted 
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the provision eliminating a judge in Silver Bow because 
it was shown that those judges had traveled substantially 
and, in addition, it was felt that since this would not 
be effective until 1989, then if the caseload drops way 
down, they can take action on Silver Bow then. 

He also said there was some concern with the effective date, 
but they felt that it was O.K. and that this is how it was 
done in the past. 

He indicated that he told proponents from out-of-town, 
since this bill was heard in the Senate, he did not think 
that it was necessary for them to come; and Steve Brown, 
representing the Montana Judges Association, wanted to be 
here in support of the bill but he was out of town, b1:~t 
wanted to be recorded as in support of this bill. 

J. C. WEINGARTNER, representing the State Bar of Montana, 
stated that they support this bill. 

PAT HOOKS, a practicing attorney in Broadwater County, 
testified that the chief justice has called out of retire­
ment, former Judge Meloy to handle Broadwater County. He 
felt this was a bandaid approach to the problem. 

CHAD SMITH, an attorney in Helena, informed the committee 
of a situation last year where one judge was conducting 
hearings as early as 7:00 a.m. and another judge conducting 
trials past 6:00 p.m. He said that there was so much pres­
sure on the judges that they could not be expected to. deliber­
ate fully. 

MARGARET DAVIS, representing the League of Women Voters, 
gave testimony in favor of the bill. See EXHIBIT D. 

PAUL KELLER, an attorney in Helena, pointed out in Helena, 
they handle all the state cases and they need a third judge 
to handle just the state business. 

RICK PARISH, an attorney in Helena, stated that he supported 
this bill and it is badly needed. 

REPRESENTATIVE CURTISS said that she approved of this plan 
and that it is long overdue. 
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There were no further proponents. 

NICK MURNION, the County Attorney of Garfield County, stated 
that he was not going to speak against the bill but only 
a portion of it. See EXHIBIT E. 

There were no further opponents. 

SENATOR MAZUREK noted that the situation in Garfield County 
sounded like a legitimate one and he said that he had re­
ceived a letter from Judge Martin, in which he did allude 
to this problem. He indicated that they tried to make their 
decisions in regard to trade areas, etc. and he would have 
no problem with taking Garfield County out of the Seventh 
Judicial District and putting it back in the Sixteenth Judi­
cial District. 

REPRESENTATIVE KEYSER questioned MR. MURNION asking if 
he understood him to say that he had only two or four dis­
trict court cases. MR. MURNION responded that in 1982, 
they had two criminal actions - two felonies. 

There were no further questions and the hearing on this bill 
was closed. 

SENATE BILL 409 

SENATOR BERG, District 21 in Great Falls, said that this 
was introduced at the request of the Department of Justice 
and is a bill that clarifies the law regarding the revoca­
tion of a deferred or suspended sentence, requiring that 
a petition to revoke a deferred or suspended sentence be 
filed during the period of deferral or suspension. 

MARGARET JOHNSON, Assistant Attorney General, said that 
the immediate cause of this bill was a case that was decided 
by the Supreme Court in 1981. See EXHIBIT E. 

There were no further proponents and no opponents. 

SENATOR BERG closed. 

There were no questions and the hearing on this bill closed. 
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SENATE BILL 352 

SENATOR REGAN, District 32, stated that this bill was being 
introduced at the request of some foster parents; two 
years ago, they established a Foster Care Review Committee 
so that kids that were placed in foster care would not 
just be forgotten about, but that permanent plans would be 
made for them so that they would not find themselves just 
shifted from one foster home to another. She testified 
that the committee consisted of anywhere from four to seven 
members - a representative of the SRS, a representative of 
the youth court and anybne who was familiar with the needs 
of children. She felt that it was somewhat surprising to 
see that the foster parent was not included on this commit­
tee; so this bill does nothing more than say that when a 
particular child is under review, that foster parent shall 
sit as a temporary member of the committee. 

There were no proponents and no opponents. 

SENATOR REGAN closed. 

REPRESENTATIVE HANNAH asked what the committee was review­
ing. SENATOR REGfu~ replied they review what permanent plans 
shall be made for this child; kids who often are bumped 
and kicked from one [oster home to another and they end up 
very much disturbed and probably in trouble with the law. 
She explained that-this committee tries to make some order­
ly plans for what is going to happen to this kid. 

REPRESENTATIVE HANNAH wondered what would happen if the 
foster parents decide they want to adopt the child. SENATOR 
REGAN responded that that does happen and someone from the 
department could probably tell you how often this happens. 

NORMA VESTRE, Administrator of the Community Services Division, 
said that she did not know the statistics. 

REPRESENTATIVE H&~NAH wondered if the foster parent could 
become so attached to the child that they might not be able 
to inject good common sense. SENATOR REGAN answered that 
this could be a problem - there is always a risk, but when 
you have seven memembers on the committee, the other six 
have a disinterested view. 
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SENATOR REGAN requested that Senator Jensen tote this bill 
on the House floor. 

REPRESENTATIVE CURTISS asked what was the policy of the 
department as to foster parents opposed to adoptive parents. 
MS. VESTRE replied that if a child is placed in a foster 
home and is free for an adoption, and if the child has been 
there for any length of time, very often the foster home 
will be looked at as the first resource for adoption, 
but it depends on each individual case. 

REPRESENTATIVE CURTISS wondered if it was the policy of 
the department to leave that child in the foster home rath­
er than move him to another strange circumstance. MS. 
VESTRE replied that it is not an overall policy - it really 
depends on the circumstances of the child and of the fos­
ter parents. She continued that very often the child is 
left in a foster home because he is not free for adoption: 
sometimes the child is moved from a foster home into an 
adoptive home and they very often look at the foster par­
ents as a resource for adoption. 

REPRESENTATIVE CURTISS questioned who would have the prefer­
ence if a person other than the foster parent had approached 
for an adoption before the foster parents. MS. VESTRE 
replied that the preference is not with either one; the 
decision is made on what is the best interest of the child 
and it may not be a foster parent and it may not be an 
adoptive parent. She explained that when t:hey have a child 
who is free and ready for adoption they look at all the 
resources that are available for that child and they decide 
on what is the best interest for that child. 

REPRESENTATIVE EUDAILY noted that on page 2, lines 17 and 
18, ,it states, "The department shall adopt rules" and he 
wondered if there was a statement of intent. SENATOR REGk~ 
replied that the bill you have before you is the law and 
the rules have already been adopted. 

REPRESENTATIVE EUDAILY questioned if this would cover all 
the changes in this section. SENATOR REGAN responded that 
was correct. 
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There were no further questions and the hearing on this 
bill was closed. 

EXECUTIVE SESSION 

SENATE BILL 352 

REPRESENTATIVE KEYSER said that he questioned that there 
was a statement of intent made when this bill was passed 
that .covered this rule, because this rule was just now 
being proposed. 

REPRESENTATIVE ADDY replied that he could not see the need 
for a rule. CHAI~~ BROWN clarified by saying that all 
they are adding is another member to sit on that committee 
and if they were adding something that the committee should 
consider, then there might be a different intent. 

REPRESENTATIVE FARRIS moved that the bill BE CONCURRED IN. 
REPRESENTATIVE JENSEN seconded the motion. The motion car­
ried unanimously. 

SENATE BILL 409 

REPRESENTATIVE KEYSER moved that this bill BE CONCURRED IN. 
The motion was seconded by REPRESENTATIVE JENSEN. 

The motion carried unanimously. 

SENATE BILL 4 

REPRESENTATIVE ADDY moved that this bill BE CONCURRED I~, 
seconded by REPRESENTATIVE JENSEN. 

REPRESENTATIVE EUDAILY wanted to know why the material they 
deleted on page 3 would not be a good addition to the bill. 
REPRESENTATIVE ADDY replied that he did not know. 

REPRESENTATIVE JENSEN moved to amend the bill by reinserting 
the language on page 3, lines 3 through 9, renumber section 
and amend the title appropriately. REPRESENTATIVE CURTISS 
seconded the motion. 
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REPRESENTATIVE Rru1IREZ said that he has a little problem 
with this bill as the transcript will be assessed against 
counsel representing the defendant and he wondered what 
is the reasoning behind that. REPRESENTATIVE CURTISS 
responded that it was the thinking of the committee that 
they would do this more expeditiously if there were a pen­
alty in there. 

REPRESENTATIVE RM1IREZ said that he knew that everyone 
wants to speed up these appeals but the problem is. there 
are sanctions that can be imposed, but they are not imposed. 
He said that the filing of the appeal is the most critical element 
and there are sanctions that the court can impose by dis-
missing or whatever and he felt that they were really sing-
ling out the lawyer who may not be the one who is dilitory 
and may not have gotten instructions from his client. 

REPRESENTATIVE JENSEN said that he withdrew his motion. 

REPRESENTATIVE SPAETH said that he saw a contradiction 
between paragraph (b) on page 3 and the first part of the 
bill. 

REPRESENTATIVE HANNAH made a motion to amend the bill by 
reinserting the language on page 3, lines 3 through 9, re­
number the section and amend the title, seconded by REPRE­
SENTATIVE EUDAILY. 

REPRESENTATIVE HANNAH said we should address this problem; 
there are sanctions on the books now that the court may 
impose but the court has chosen not to do that and he felt 
that was the history of our legal process. He contended 
that it is the responsibility of the members of the legis­
lature as elected representatives of the people who are 
upset by the long delays in the court process to (1) speed 
up these cases and (2) this will send a message to the 
courts that maybe they should start imposing the sanctions 
that they have a right to do. He thought that it would not 
hurt anyone, they have to make a decision and send a note 
and he thought it was a step in the right direction. 

REPRESENTATIVE RAMIREZ asserted that you are punishing the 
lawyers for something that the judge is responsible for and 
that you are going to encourage, especially indigents, to 
go ahead and order that transcript right now, because they 
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are not going to want to have the cost assessed against 
them. He stated that the delays in Hontana are probably 
minimal compared to other states but he did not feel that 
the delays were caused by things of this kind, but the fact 
that we permit multiple appeals - appeals to the supreme 
court, through all the federal court system and there are 
a lot of abuses. 

REPRESENTATIVE KEYSER said that in looking at the language 
in the part that was striken, he feels that all the work 
has been done; the client and the attorney have discussed 
this; they have decided that they want to appeal and he 
has surely talked to his client about that and he could see 
nothing wrong with reinstating the language. 

REPRESENTATIVE CURTISS said that after listening to lots 
of testimony, the committee identified this and found that 
this is something that is used by defense attorneys to 
prolong the process. 

REPRESENTATIVE SCHYE wondered if the 
going to care if the costs come back 
will just charge this to the Glient 
ly come back to the state. He asked 
not make his bill to the client that 

lawyers are really 
on them or not -.they 
or it will ultimate­
if the lawyer can just 
much bigger. 

REPRESENTATIVE KEYSER responded that it says that it may 
not be charged to the person appealing or to the county. 

REPRESENTATIVE ADDY said that if an 
an hourly rate as a public defender, 
find extra hours in the library and 
this would ever happen. 

attorney is paid on 
it is sure easy to 

he said he was not sure 

REPRESENTATIVE KEYSER exclaimed wouldn't that be unethical. 

REPRESENTATIVE JENSEN indicated that that was why he with­
drew his amendment and he felt that the attorneys are just 
going to pass this cost on one way or the other to somebody. 

REPRESENTATIVE EUDAILY wondered if under the deleted language, 
would they have to produce the whole transcript or could 
they just request a part of it. 
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MS. DESMOND replied that it seemed to her that they would 
access the cost of whatever parts of the transcript that 
they determined were necessary for the appeal and she did 
not feel that there was a conflict. 

REPRESENTATIVE EUDAILY noted that they would not have to 
d(l:.the whole transcript. MS. DESMOND responded that she did 
not think so. 

REPRESENTATIVE RAMIREZ said that he thought we should go 
ahead and vote; if we do adopt the amendment, it will have 
to go to conference committee and he did not think they 
would accept it. 

A vote was taken on the amendement and it failed with 6 voting 
aye and 12 voting no. See ROLL CALL VOTE. 

A vote was taken on the motion to BE CONCURRED IN. The 
vot was unanimous in favor of the bill. 

SENATE BILL 26 

REPRESENTATIVE ADDY moved that this bill BE CONCURRED IN. 
The motion was seconded by REPRESENTATIVE CURTISS. 

RePRESENTATIVE CURTISS mentioned that John Ryan expressed 
his concerns about the matter in Garfield County - they 
came in late and were not able to participate. 

REPRESENTATIVE KEYSER moved that "Garfield" be deleted on 
page 2, line 4 and inserted on page 2, line 23. The motion 
was seconded by REPRESENTATIVE Hh~NAH. 

CHAIRMAN BROWN indicated that he hated to amend this bill, 
but that this was justice. 

The motion carried unanimously. 

REPRESENTATIVE KEYSER moved that the bill BE CONCURRED IN, 
AS AMENDED. REPRESENTATIVE HANNAH seconded the motion. 

REPRESENTATIVE HANNAH moved that they take Stillwater County 
and put it over with Sweetgrass, taking it out of Judicial 
District 13 and move it into Judicial District 6. REPRESENTA­
TIVE RAMIREZ seconded the motion. 
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REPRESENTATIVE H&~lAH explained that there is a mountain 
range there; there is also a continuity in the area of Big 
Timber, Livingston and Stillwater area, plus this is the 
largest growing area in the state. He then withdrew his 
motion. 

REPRESENTATIVE SPAETH said that this could have been a good 
amendment or a bad amendment; this was the first time it 
came up this morning, when the sponsor suggested it; they 
are trying to get in touch with the legal folks in Still­
water County; and it may be something that they may serious­
ly want to take a look at. He wondered if the committee 
would allow them the discretion of making that amendment 
on the floor, if the bill goes out without it. He felt, 
that as far as the caseload is concerned, it would not great­
ly burden the judge in the Sixth Judicial District, so it 
makes sense there; and it would take a little burden off the 
Thirteenth Judicial District, but not a burden in either dis­
trict. He thought that Stillwater County should be allowed 
to gravitate too; and that is essentially what he is trying 
to find out right now. 

REPRESENTATIVE ADDY informed the committee that he received 
a letter from Judge Wilson a few days ago; he has done a 
lot of coordinating on who wanted to be where; and he in­
dicated that the people in Columbus were very happy remain­
ing in the Billings trade area for political purposes. He 
stated that the letter they got from Park County earlier in­
dicated that they did not want their judge on the road all 
that much. 

REPRESENTATIVE SPAETH said that all these statements were 
made previously; and he thought that they want the bill the 
way it is now, but he wanted to make sure. He continued that 
he was contacted by the county commissioners in Lewis and 
Clark County (they probably have the same concern in Yellow­
stone County) because we are going to pass this bill; they 
need a third judge in Lewi.s and Clark County (they need a 
fifth judge in Yellowstone County) and the county commissioners 
have looked at the cost of remodeling the courthouse to come 
up with a new courtroom. He noted that judges do not like 
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to share courtrooms; and if they are going to be husy, like 
we think they are, they will have to have their own courtroom. 
He explained that here in Lewis and Clark County, it is esti­
mated that it will cost $150,000.00; and this is at a time 
of extreme economic hardship, particularly on our county govern­
ments. He commented that we are imposing not only a new judge 
on them, but they have to come up with a new courtroom. He 
declared that he did not have any solutions other than going 
ahead with this bill. 

REPRESENTATIVE DAILY noted, in response to that, that we just 
built that $7 million building a couple of blocks over here 
and it seems to him that there is a lot of empty space in that 
building and maybe they could move one of the judges over there. 

REPRESENTATIVE KEYSER emphasized that this committee has heard 
very extensive arguments and presentations on this proposal 
and he would hope that the members of this committee that 
are for this bill and who vote to pass this bill out of here, 
that in the House they would oppose any amendments that start 
coming from the House floor other than perhaps what they were 
speaking of. 

CHAIRMAN BROWN said that he has talked to all the major dele­
gations represented on the House floor from all the areas that 
are particularly affected by this bill and they have not had 
any-objections. He explained that Representative Thoft from 
Ravalli County spent one weekend calming the people down in 
that area. He feels that the support is fai1y strong, but 
he would hope that the committee will stand firm on the House 
floor. 

REPRESENTATIVE RAl'lIREZ exclaimed that he agreed 100 per cent; 
but he wanted to get together with Representative Addy and 
Representative Spaeth on the question of how a courtroom is 
going to be provided in the Thirteenth Judicial District, 
which is a serious problem and he felt there was only one 
place. He thought that a conceivable solution might be to 
have'a judge headquartered out of one of these other counties 
and that this would be the only kind of amendment that he would 
support, something that would help solve the housing problem, 
because the only alternative is to try to schedule the judges 
or to kick the county attorney out of the courthouse and use 
his quarters for building a new courtroom. 
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REPRESENTATIVE ADDY said that he was sorry that he left Judge 
Wilson's letter upstairs, because he did address that point. 
He explained that the county attorney's office was originally 
designed so that it could be remodeled into a courtroom and 
this would entail moving the county attorney some place else; 
the commissioners want to expand the county jail from the 
eighth floor down to the seventh floor which means they won't 
have offices on the seventh floor and to put another court­
room on the fifth floor will create some pressure. He thought 
they would have to look at the expansion plans. 

He commented that Judge Wilson said that that is what the 
judge would be doing is spending all his time roving; he would 
be in Billings three or four days a week or spend his time 
getting there; so they might as well staff him in Billings 
and have him go out one day a week. 

REPRESENTATIVE RAMIREZ said that he knew there were problems 
and that the judges simply want the county commissioners to 
handle it; but if there was some way to help without giving 
them money, he would support it. He noted that the election 
would not be held until 1984 so this should give them some time. 

REPRESENTATIVE SCHYE wanted to know if they had to act on 
this today - could they hold it and find out about the amend­
ments. 

CHAIRMkl\l' BROWN replied that he would just as soon act on i1:. 
but he would hold it for a day to give Representative Spaeth 
a chance to check it out. 

REPRESENTATIVE EUDAILY asked how many of these judges will 
take office on the 1st Monday of January, 1984. REPRESENTA­
TIVE ADDY replied that he thought all the new judges; in sub­
section 2 on page 4, it says it is up to the county commission­
ers - it would either be a county-wide election in 1983, or 
a general election in 1984. 

REPRESENTATIVE EUDAILY wondered if this was only multicounty 
districts. REPRESENTATIVE ADDY said that it is a difficult 
question as you would have to have the county commissioners 
in each county agreeing to create a judgeship a year earlier. 

REPRESENTATIVE EUDAILY said that this would help take care of 
the space problem because if they don't have the space, they 
are not going to ask for that judgeship. 
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CHAIRMAN BROWN explained that the language in terms of the 
effective date is exactly as done in the past so there is 
no problem with that. 

A vote was taken on the motion to BE CONCCURRED IN AS AMEND­
ED. The motion carried unanimously. 

SENATE BILL 114 

REPRESENTATIVE SPAETH explained that they did come up with 
an amendment that he is reworking and it should be ready 
tomorrow. 

REPRESENTATIVE RAMIREZ indicated that they had found three 
articles concerning immunity if anyone was interested. 

REPRESENTATIVE KEYSER moved that the meeting be adjourned. 
The time was 9:28 a.m. 
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TESTH10NY OF MARGARET M. JOYCE ,JOHNSON 

ASSISTANT ATTORNEY GENERAL 

REGARDING SENATE BILL 409 

Section 46-18-203 of the Montana Code Annotated in its 

present form permits a judge to revoke a suspended or 

deferred sentence "during the period of the suspended 

sentence or deferred imposition of sentence." That 

phrase was interpreted by the Montana Supreme Court in 

the 1981 case of FELIX v. MOHLER, 636 P.2d 830 (copy 

attched). The Court held that the filing of a petition 

to revoke the sentence during the period of the 

suspension or deferral was insufficient to vest the 

sentencing court with jurisdiction to revoke if the 

court was unable to act and hold a hearing before ute 

sentence had run. 

Although that interpretation of the statute 

certRinly accords with the literal wording of the 

statute, brief analysis shows that it could not reflect 

the true intent of the legislature In enacting that 

provision. Such an interpretation effectively gives 

prohationers serving a susp(;nded senlcriCC or for vllv:JE, 

impo~;i tion of sentence was deferred, a .0arte blanche to 

violate the coditions of their probation at any time 

during the final days of their probation because the 

court will be unable to hold a hearing on the petition 
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even if a petition to revoke is filed during the period 

of suspension or deferral. 

To rectify that situation, the Department of Justice has 

requested that Senate Bill 409 be introduced to amend 

Section 46-18-203 and remove from the statute the phrase 

"during the period of the suspended sentence or deferred 

imposition of sentence" which the Court interpreted in 

FELIX v MOHLER. The bill also adds a new subsection (2) 

to the statute specifically permitting a sentencing 

court to act upon a petition to revoke either a 

suspended sentence or a deferred imposition of sentence 

even after the period of suspension or deferral has run 

as long as the petition is filed within the period of 

suspension or deferral. 

The a ct is entitled, 11 AN ACT TO CLARIFY THE LAI'J 

REGARDING THE REVOCATION OF A DEFERRED OR SUSPENDED 

SENTENCE etc.," to reflect that this bill is 

intended to clarify what has always been the only 

reasonable intent of the legislature regarding 

revocation of a deferred or suspended sentence, i. e. , 

(1) that anvtir::C' (} probatio'1cr "iolat(':~ the c()ndit~or:s 

of his probation 

suspension, he is 

during the period of deferral or 

subject to having that sentence 

revoked, whether or not the court in question is able to 

hold a hearing on the petition to revoke during the 
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period of suspension or probation and (2) that a 

probationer cannot with impunity violate the conditions 

of his probation in its final days simply because the 

sentencing court's calendar and the requirements of due 

process do not permit the holding of a hearing on the 

peti tion during the remaining days of the period of 

suspension or deferral. Failure to comply with the 

conditions of probation and prompt action by the State 

in petitioning the sentencing court to revoke the 

suspension or deferred impostion of sentence should 

suffice to permit the sentencing court to act on the 

merits of that petition and revoke the sentence if the 

claimed violations of probation are found to have 

occurred. 
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Habeas corpus proceeding was brought 
to secure release of petitioner from re­
straint under district court order revoking a 
three-year deferred sentence and imposing 
a three and one-half-year sentence. The 
Supreme Court, Morrison, J., held that stat· 
ute governing revocation of suspended or 
deferred sentence grants jurisdiction to 
courts to revoke suspended or deferred sen­
tences only during the period of such sen­
tcnccs. 

Writ granted. 

1. Criminal Law e::.982.9(2) 

Action by judge, magistrate, or justice 
of the peace to revoke suspended or de­
ferred sentence outside the provisions of 
statute governing revocation of suspended 
or deferred sentence is without jurisdiction. 
MCA 46-18-203. 

2. Statutes = 190 

If statute i~ plain, unamhiguous. direct 
and certain, st.atute speaks for itself and 
thcre is nothing left for court to construe. 

3. Criminal' Law e::.982.9(2) 

Statute governing revocation of SlIS­

pended or deferred sentence grants jurisuic­
tion to judges, magistrates, or justices of 
the peace to revoke suspended sentences or 
impose sentences following deferred sen­
tences only during pl'riod of su~p'~l1d\'d or 
deferred sentenees, regardle~s of 1I'f:,·ther 
petition for revocation has been filed pt'iur 
to termination of such sentence. MeA 4().-· 
18-203. 

Patterson, Marsillo, Tornabene & Schuy­
ler, Missoula, for petitioner. 

Mike Greely, Atty. Gen., Helena, F:dward 
P. McLean, Deputy County Atty., Missoula, 
for respondent. 

MORRISON, Justice. 

Petitioner, Aaron Felix, applies for a writ 
of habeas corpus stemming from an order 
of the Fourth Judicial District Court en­
tered on May 27, 1981. This order revoked 
a three year deferred sentence given peti­
tioner on May 22, 1978 and imposed a three 
and one-half year sentence at the Montana 
State Prison upon petitioner. 

Petitioner was convicted of theft, a felo­
ny, in the District Court of the Fourth 
Judicial District, Missoula County. On May 
22,1978, he was given a three year deferred 
imposition of sentence on the condition that 
restitution be made. 

On August 20, 1979, this deferred sen­
tence was continued and petitioner was or­
dered to complete restitution by November 
5 1980. Petitioner failed to comply with 
this order by November 5, 1980, and a peti­
tion to revoke petitioner's deferred sentence 
was filed on January 16, 1981. A hearing 
on this petition was held May 27, 19d1, 
three years and five days after the initial 
deferral. 

At this hearing, petitioner moved to dis­
miss the proceeding on the grounds that the 
District Court wa:; without jurisdiction. 
The District Court overruled petitioner's ob­
jection concluding that the ~u.rt :et~ins 
" ... jurisdiction (when) the petitIOn IS fil(~d 

within the (deferral) time." 

The District Court t'oCntenced petitioner to 
three and one-half years in the Montana 
State Prison. Petitioner has been incan:('r­
ated since, either at the Montana SLate 
Prison or the Swan River Youth Forest 
Camp. 

Petitioner raises the following issue: 

1) Whether a District Court retains juris­
diction to revoke a deferred imposition of 
sentence beyond the time period of deferral 
if a petition to revoke is timely filed? 

In Slale v. Por/A.'/' (1964), 14:l Mont. .')28, 
;;40, ;;41, :l91 P.2d 7IJ4, 711, this Court statd 
that: 

"[ (]hi.; ,elate i.~ comlIlitted to (he d()ctrin~ 

that Oll,'e a valid scnkn,:" has I,cu) !,f(}­

!lo\lrl<:~d, the court imposing' the sallie is 
lat'king- in jurisdiction to vacate or modify 
the sentcnce, l'Xl'lpt as uLhenl·j,.;e IJ/'(wi<l­

ed iJy statute (Emphasis add(:d) 

[1] Section 46-1d--203, MeA, is a specif-
ic procedural st~ltlJte g-ranting- jUr!g-l'S, Illa;~· 

i,lrates, or justic('s of the peacc authority l" 

revoke a suspended sentence or impose t'oCn-



tence following a deferred imposition of 
se n"te nee. &'Ction 46-18--203, MCA, pro­
vides: 

"Revocation of suspended or deferred 
sentence. A judge, magistrate, or justice 
of the peace who has suspended the exe­
cution of a sentence or deferred the impo­
sition of a sentence of imprisonment un­
der 46-18--201 or his successor is authoriz­
ed, during the period of the suspended 
sentence or dcfern. .. d imposition of sen­
tence, in his discretion, to revoke the sus­
pension or impose sentence and order the 
person committed. He may also, in his 
discretion, order the prisoner placed un­
der the jurisdiction of the board of par­
dons as provided by law or retain such 
jurisdiction with his court. Prior to the 
revocation of an order suspending or de­
ferring the imposition of sentence, the 
person affected shall be given a hearing." 
(Emphasis added.) 

This authority must be exercised in accord­
ance with the precise provisions of this sec­
tion; action by a judge, magistrate, or jus­
tice of the peace outside the provisions of 

Section 4S--18--203, MCA, is without juris­
diction. State v. Porter, supra. 

The controlling language in Section 46-
18-20~, MCA, is " ... during the period of 
such suspended sentence or deferred imposi­
tion of sentence ... " Determining the 
meaning of this phrase disposes of this peti­
tion. 

[2, 3] It is well settled that if a " ... 
statute is plain, unambiguous, direct and 
certain, the statute speaks for itself and 
there is nothing left for the court to con­
strue." Shannon v. Kdlcr (1980), ~lont., 

612 P.2<1 1293, 12<),1, 37 St.Rep. 1079, 1081. 
Such is the case before this Court. The 
woros "durirlg the period" arc extremely 
plain and unambiguous. The clear import 
is that a court is vested with juri"diction to 
revoke a slJspended or deferred sentence 
only during the running of the suspended or 
deferred sentence. On('e such time has ex­
pired a court is without jurisdiction to de­
cide petitions for n·.\'ocalion filt'c1 by LlH' 
State. 

The State requt·sts this Court to construe 
Section 46-18--203, MCA, to mean that a 
timely filed petition for revocation vests 
jurisdiction in the Court, regardless wheth­
er the hearing on such pdilion is held after 
the suspended or deferred sentence has ('x-

pired. The State relies on decisions fro/ll 
Nevada and Oklahoma in support of this 
contention. &-e Sherman v. Warden, NCV;I­

da State Prison (1978), Nev., 581 P.2d 1278; 
Degraffenreid v. St.1te (1979), OkI.Cr., 599 
P.2d 1107. 

These authorities are not in point. Neva­
da and Oklaholl)a have statutory provisions 
which vest jurisdiction in the courts for 
purposes of revocation of suspended or de­
ferred sentences upon the filing of a peti­
tion for revocation. Therefore a timely 
filed petition of revocation in these states 
vests jurh,diction in courts when the time of 
the suspend(..,(} or deferred sentence has run. 

Montana's statute pertaining to revoca­
tions of suspended or deferred sentences 
&·ction 4&-18-203, MCA, contains no lan~ 
gllage sUtting that a timely filed petition 
for revocation invokes a court's jurisdiction 
over these matters. It is axiomatic that 

this Court cannot insert' what the legisla­
ture has not s·tatutorily included. Sectioli 
1-2-101, MCA. 

[n conclusion, we hold that Section 46 

1820a, MeA, grants juri~diction to judg-!'s. 
magistrates, or justices of the peace to re­
voke suspended sentences or impose St'll­

t('ncl'S foilowing deferred sentences on/\' 

during the period of the suspended or d~. 
ferred sentences. This jurisdiction extend, 
only through the running of the suspended 
or deferred sentence. regardless of whether 
a pditinn for revocation has heen filed pri,)r 
to the termination of the suspended or de­
ferred sentence, 

Therefurc, petitioner's request for a Writ 
of Habeas Corpw; is granted. II is herein' 
ordered that such ..... rit issue immediatcl~' 
and that petitioner be discharged from th~ 
custody of the Swan RiveI' Youth Forest 
Camp. 

H."ISWELL. C. J., and DALY, HArmI­
SO:---; and SHEA, JJ., concur. 
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