
HOUSE NATURAL RESOURCES COMMITTEE MINUTES 
February 18, 1983 

The House Natural Resources Committee convened at 
12 p.m., February 18, 1983, in Room 224K of the State Capitol, 
with Chairman Harper presiding and all members present except 
Reps. Neuman and Quilici, who were excused. Chairman Harper 
opened the meeting to a hearing on SJR 8. 

SENATE JOINT RESOLUTION 8 

REPRESENTATIVE GLENN MUELLER, District 21, introduced the bill 
for Senator Severson as he is also a member of the Western 
States Legislative Forestry Task Force. He said this is 
a bill to send delegates to this task force. He said we have 
been doing this for a number of years. He said it has been 
indicated to him that the forest service listens to the concerns 
of the involved people as relayed by the delegates. 

ROBERT HELDING, Montana Wood Products Association, said he 
is one of the industry liaison people on the committee. He 
said they meet approximately four times a year and it is ~one of 
the best committees he has been associated with. 

Since there were no other proponents and no opponents, Rep. 
Mueller closed by thanking the committee for their time. 

Chairman Harper closed the hearing on this bill and opened 
the hearing on HB 825. 

HOUSE BILL 825 

REPRESENTATIVE GLENN JACOBSEN, District 1, chief sponsor, 
handed to the members a series of amendments (copy is Exhibit 1). 
He said this bill is to generally revise the eminent domain laws. 
He recommended the bill be put in a subcommittee to work with 
the various groups and corne up with a law that we can live with. 

TONI KELLEY, Northern Plains Resource Council, spoke in support 
and a copy of her testimony is Exhibit 2 of the minutes. 

TERRY MURPHY, Montana Farmer's Union, said the suggestion for 
a subcommittee is a good one as the bill needs considerable 
cleanup. He said "highest and best use" and "good faith effort" 
are both difficult phrases to define. On page 8, line 21, he 
questioned the open notice before going to court as it might 
restrict' someone's access to the courts. He said the bill 
does have some good points one of which is to redefine public 
needs. 

JEfu~NE CHARTER, Shepherd, Charter Ranch Inc., said they have 
had experience with the condemnation proceedings as they have 
been awaiting a settlement for eight years. She said going to 
court is the only way to get a fair settlement, but they were 
one of the very few on the Colstrip line that did go to court. 
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She said most landowners are in a no-win situation and opt 
to take what is offered. She said the present law invites 
abuses as any Tom, Dick or Harry can use this law for anything 
they dream up that is not an agricultural use. She said under 
the present law the landowner has the burden of proving by a 
preponderance of the evidenc& and why should this be when they 
are the contented ones to leave things as they are. 

WILLIE DAY, Farmers Union, said he is a reluctant supporter of 
the bill as he said it is a poorly worded bill. He said he 
supports putting it into a subcommittee. He said a definition 
is needed for the highest and best use and the good faith 
effort. He said something overlooked is repealing some of the 
left-out sections. He said the bill does not protect the 
irrigation projects. He questioned why on page 12 county 
commissioners are used for a town that is incorporated. 
He questioned the time limits of having to answer within 15 
days on a survey that may have been done without his knowledge, 
and 5 days from then may be required to be in court. 

JO BRUNNER, WIFE, said she appreciated the remarks of Terry 
Murphy. 

PATRICK R. UNDERWOOD, Montana Farm Bureau Federation, spoke 
in support and a copy of his testimony is Exhibit 3 . 

FRANCES CLINCH, Montana Senior Citizens, spoke in support and 
a copy of his testimony is Exhibit 4 • 

RICHARD BERG, Martinsdale, representing self, spoke in support. 
He said help is needed as the corridors can go any way any time. 
He said his family has been on the land for 100 years. He felt 
he should at least have the right to say where the route goes. 
He said 825 is a step in the right direction and he hoped some­
thing could be done. 

LY.LE JONES, rancher outside of Big Timber, said they have two 
power and one oil transmission line going through their place. 
He said they are in favor of the bill - needs some work but he 
felt it could be a good bill. 

PAT SMITH, representing himself and NPRC, said these laws are 
long overdue for a major revision. He said the bill narrows 
the definition of public use. He said it also gives landowners 
a better beginning position - not an equal one but better than 
under existing law. He said the effect of this will be to avoid 
litigation by encouraging settlements. He said under present law 
it is often a quick take scenario - there is a quick complaint 
summons and the landowner must respond as to why the land should 
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not be condemned and set a reasonable value. He said this is 
often done unreasonably in advance of the filing. Also, within 
90 days of the actual notice to the landowner he has to make 
a reasonable good faith effort to purchase the property. 
This bill allows for annual payments on leases and easements 
which is a benefit to the landowner. He also said the bill 
must be consistent with public uses that are recognized in the 
Montana consitution. 

BILL GILLEN, Forsyth, NPRC, spoke in support. He said the 
revisions are long overdue and we are far behind all the other 
states. He said most of our law was passed 100 years ago when 
the miners needed to get water to their claims and time was of 
the essence. He said this is not true anymore. He mentioned a 
Colstrip project that came before the Board of DNRC in 1976 
and 14 months later went to 'court to condemn the lan~ but was 
not built until 1981-82. He said the annual lease will not be 
anything new as it is being used by the federal and some state 
governments now. He said the bill will make the law better 
in that they will know where the lines will go. He said ,it 
has taken years to file on water rights but a man has orily 
15 days to'o'respond to a claim on his land and can be in court 
in 20 days to protect it. 

BILL BROOKE, Montana Stockgrowers, said he agreed with Terry 
Murphy's testimony. He said he had problems with the bill and 
was willing to work with the subcommittee. 

REPRESENTATIVE BOB REAM, District 85, said he was a co-sponsor 
of the bill and would like to voice his support. He said the 
federal government has a uniform eminent domain code if anyone 
wished to see it. He said he represents a district which includes 
many ranchers and there are five power lines crossing the district. 
He said his people are upset about the eminent domain laws. 

REPRESENTATIVE TOM ASAY, District 50, said he would like to go 
on record as supporting the bill. 

OPPONENTS 

JIM BECK, Department of Highways, said the bill is a mess. 
It's purpose j:s. ,t-~o c;:::hang~. tP.~ .reoulal:- procedure whereby property 
is condemned. Y(;;)&d:lilV&Ja,::~"13hor:t 'firune to work out a very complex 
problem and he felt it would be a waste of everybody,'s time. 
He said he had always supported the full scale legislature in their 
review of the laws, but he said the uniform eminent domain laws took 
years and how can we wxpect to do this and address all the pro­
blems in two to three days. He didn't think the expertise was 
in this building or in Helena. He said he was willing to work 
with the subcommittee and help them see some of the problems. 
He said there are many inconsistencies in the bill that are 
unconstitutional. 
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WARD SHANAHAN, Northern Tier Pipeline Company, said they had 
filed an application with the PSC in 1976 as a common carrier 
of crude oil. He said there is a serious legal question as to 
whether we are covered by this bill. He said they have spent 
55 million dollars in getting the necessary permits, etc., 
through the states affected. He said Cenex Refinery in 
Billings is quite interested in their bringing this crude 
oil into Montana. He said they have approval for the general 
route of their line. He said they will be taking easements on 
the land they pass through so in a number of years the farmer 
will get his land back. He was afraid this bill just could 
stop their company in their tracks. 

TOM DOWLING, Montana Railroad Association, spoke in opposition. 

MIKE FITZGERALD, President, Montana Trade Commission, spoke in 
opposition and a copy of his testimony is Exhibit 5 • 

TOM EBZERY, Billings, Tongue River Railroad, spoke in opposition. 
He said they have spenti several million dollars on feasibility 
studies to develop an application and their Draft EIS is coming 
out soon. He said they have identified 42 or 43 landowners 
that will be affected. He said they will use eminent domain 
only as a last resort because if just one landowner says no 
the whole project would be jeopardized. He said a railiroad-
is different from a power line as it is almost impossible to 
go around a landowner. He said the idea of collecting less 
than fee interest in the property could cause them financing 
problems. He asked in regard to returning the land to its 
original owner, what if the landowner had sold and doesn't live 
near the ppoperty. He said the bill as a whole needs a lot of 
study. He said he'd be happy to work with any subcommittee. 

DON ALLEN, Montana Petroleum Association, opposed the bill 
and said ROBERT HELDING, Montana Woodproducts Association, 
had asked him to enter his name as an opponent. He said 
Mr.- Helding opposed the bill because logging roads were 
eliminated from the eminent domain law. He said to. ~pass such 
swee·ping. legislation without fully reviewing the full effects 
is not wise. He said he supports the idea of an interim committee 
to study all aspects. He felt the bill would have a negative 
economic impact if it became l~w. 

BOB GANNON, Montana Power Company, said they oppose the bill 
not because they have been eliminated from public use, but 
because of the procedural changes in the bill. He said this 
just clouds what is already provided in the law. He felt 
the bill would encourange long litigation. 

BONNIE TIPPY, Montana Coal Council, said this bill would elimi­
nate some important services to our coal mines and one of these 
is the railnoads. Coal is shipped out by railroad spurs and not 
b-y truck. With this bill you would not see any new coal mines. 
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She said the Legislature has been busy carving up the coal tax 
pie, with this bill the pie would not grow larger but would 
likely shrink. 

REPRESENTATIVE JACOBSEN in closing said last session a resolu­
tion to study the eminent domain laws almost made it to the 
funding stage. He said he agreed to sponsor an eminent domain 
bill. He said it is unfortunate there are problems that still 
remain and he requested the bill be put in a subcommittee to 
see if some of the problems could be worked out. He said the 
present eminent domain laws are a detrim,ent to agriculture 
but at the same tlime they don't want to be a detriment to 
economic development. He felt with the cooperation of the 
industries and agriculture the bill could be worked out and 
transmitted to the Senate where it would be worked on some 
more. 

Questions were asked by the committee. 

Chairman Harper said there really wasn't enough time to con­
sider a bill of this magnitude. He said he would appoint a 
subcommittee and the time it would be meeting would be posted 
so all would have a chance to have input into the bill. Chair­
man Harper closed the hearing on this bill and opened the 
hearing on HB 762. 

HOUSE BILL 762 

REPRESENTATIVE EARL LORY, District 99, chief sponsor, said 
this is an old friend using a different name. It was HB 79 
in 1979, HB 715 in 1981 and now its HB 762. He said each time 
it was amended and approved by the House. He said in 1977 
was the main change as it was the revision of the entire sub­
division law. That set up review for all parcels under 10 
acres. Most sales were of 10 acre or greater plots. Then 
the Legislature raised it to 20 acres and then all divisions 
went to that amount. Then they would use the occasional sale 
and the family split. He said 83 percent of the subdivisions 
have never been subject to a review. Rep. Lory went through 
the bill pointing out the changes. He said the bill closes 
the loopholes so there will be no 20 acre splits, family splits 
and occasional sales. A family split can only be made to one 
and from then on it would be reviewed. and would need to be held 
by one individual for three years. The occasional sale can only 
be done once each 12 months and if further subdivided it must 
be reviewed. Rep. Lory said this bill has been refined through 
three legislative sessions and is a good bill. 
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CHARLES LANDMAN, MEIC, spoke next in support and a copy of 
his testimony is Exhibit 6 • 

JEAN WILCOX, Missoula County Commissioners, spoke in support 
of the bill. She said the exemptions were very much of a 
concern to them. She said a large ranch uses the 20 acre 
exemption to divide. Each 20 acre parcel divides into 4 or 
5 parcels, spacing it out so they can claim occasional sales; 
then each of the smaller one do the same. Then the people who 
settle in this residential area come to the local government 
for. services. She felt the people selling and purchasing these 
lots should be paying their fair share to provide these services. 

JIM RICHARDS, Montana Association of Planners, spoke in 
support. He felt the use of exemptions should'::be set out in 
the statutes rather than left to local control. He said 
in 1975-76 there was a state-wide inventory of the land records 
and it indicated 93 percent of the land was being divided and 
skipping review of any kind. He said the vagueness of the 
language is causing the abuses. He mentioned a subdivision .. 
of HUD 235 houses which had a full blown review process, to 
show that this review can be done without creating expensive 
lots. 

ROBERT S. CUSTER, Montana Association of Registered Land 
Surveyors, spoke in support with a wish to amend. A copy 
of his suggested amendments is Exhibit 7 • 

FRANK CROWLEY, Montana Department of Health, spoke next in 
support but with a wish to amend. He said his amendment was 
to avoid confrontations with the court which-orders a split 
of land which must go through subdivision approval. A copy 
of his suggested amendment is Exhibit 8, • 

OPPONENTS 

DENNIS REHBERG, Montana Association of Realtors, spoke in 
opposition. He said the exemptions are in the law for a 
reason. He felt it was a great system. He said there is a 
need for five acre subdivisions and all other sizes. He 
said land planners seem to think all people want to live in 
row houses. He said if the counties are not taking the 
responsibility of seeing the intent of the subdivision law 
is enforced, perhaps there is something wrong and perhaps 
i~ could be addressed in the bill. 

BILL MORSE, attorney from Absarokee, said he represents mostly 
ranchers. He said a problem that sometimes surfaces is a 
fourth generation rancher gets financially strapped and 
sells a couple of parcels of his land. He said no way could 
he afford to put any improvements on them. 
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REPRESENTATIVE LORY ~losed. He said nothing in the bill says 
you can't have a 5, 10, 15 or 20 acre plot; and if a ranch 
wants to sell a 40 acre plot, there is no review. 

Questions were asked by the committee. 

Rep. Hand asked Mr. Rehberg who is to pay for the problems. 
Mr. Rehberg said the wrong act is being addressed. If a person 
wants the services, a special improvement district could be 
formed to provide it. 

HOUSE BILL 770 

REPRESENTATIVE STELLA JEAN HANSEN, District 96, chief sponsor, 
said this bill is to exempt certain condominiums from the 
Montana Subdivision and Platting Act and to include all condo­
miniums under the Sanitation in Subdivisions Act. She said 
there were some suggested amendments and a copy of them is 
Exhibit 9 • 

JEfu~ WILCOX, Missoula County Commissioners, spoke next in 
support and a copy of her testimony is ExhibitlO. 

FRANK CROWLEY, Department of Health, said they support the 
bill with bhe amendments which are exhibit 8. 

JIM RICHARDS, Montana Association of Planners, spoke in support. 
He entered into the records a letter from NICHOLAS P. KAUFMAN, 
President of the Montana Association of Planners (Exhibit 11). 

DENNIS REHBERG, Montana Association of Realtors, said the 
amendments have taken care of their concerns so they are in 
support of the bill with the amendments incorporated. 

REPRESENTATIVE HANSEN closed. She said the passage of this 
bill would clear up a lot of their problems in Missoula where 
this kind of conversion is going on. 

Ques.tions were asked by the committee. 

Chairman Harper closed the hearing on this bill and opened 
the meeting to executive session as the chief sponsor for HB 806 
was not present. 

EXECUTIVE SESSION 

HOUSE BILL 770 Rep. Metcalf moved the amendments which are 
exhibit 8 of these minutes. The motion carried 
unanimously with those present. Rep. Metcalf 

moved the bill AS AMENDED DO PASS. This motion carried unanimously 
with those present (absent were Reps. Mueller, Bergene, Quilici, 
Jensen, Nord tvedt and Neuman) • 
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HOUSE BILL 825 

HOUSE BILL 762 

Chairman Harper appointed the following sub­
committee to work on this bill: Rep. Ream, 
Chairman; Rep. AddYi Rep. Bertelsen. 

Rep. Fagg moved the amendment, exhibit 7 of 
the minutes. The motion carried unanimously 
with those present (same absent as previously 

mentioned) . 
also carried 

Rep. Fagg moved AS AMENDED DO PASS. This motion 
unanimously with those present (same absent) • 

SENATE JOINT RESOLUTION 8 Rep. Fagg moved that the bill 
BE CONCURRED IN. This motion 
carried unanimously with all present. 

Rep. Mueller had left a request to have his vote cast for this 
bill. 

HOUSE JOINT RESOLUTION 20 Rep. Metcalf said we are not to 
direct in a resolution but to 
request. Also it; 3hould be referring 

to the Sanitation in Subdivisions Act rather than the Subdivision 
and Platting Act. Also Rep. Marks had requested changing the 
date to 1984 from 1983. Rep. Metcalf moved that all these 
amendments be adopted, that the researcher go through the bill 
and change all the requireds to requested:; and all the musts 
to shoulds and have the right act be referred to. This motion 
carried unanimously with all present (absent now were Mueller, 
Bergene and Nordtvedt) • 

Rep. Fagg moved the bill AS AMENDED DO PASS. This motion carried 
unanimously with all present (same absent as previous paragraph) • 

Chairman Harper closed the executive session and opened 
the hearing on HB 806. 

HOUSE BILL 806 

REPRESENTATIVE STEVE WALDRON, District 97, said in a nutshell 
this bill was the decision of the audit committee. They 
thought the emphasis should be on protecting the water resources 
rather than on protecting the water well drillers. He handed 
to the committee a comparison sheet between this bill and HB 373. 
A copy of this comparison is Exhibit 12. Rep. Waldron went 
through the bill discussing each part. 

BILL MORSE, Absarokee, Counsel of State Drillers, spoke in 
opposition. He said this was kind of a redo of the hearing 
on HB 373, whilch has already received a do pass. He said their 
biggest reason to oppose the bill is that it gives power to 
some bureaucratic authority to say that a job was performed 
incorrectly and requires the job to be done again and charged 
against the driller. He said he can't see where the due process 
would be there. He said that would be asking somebody in the 
Natural Resources organization to assume quasi judicial authority. 
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He said in all cases in any industry providing a public service 
costs funnel down to the consumer. He said you fail to 
recognize the structure of the board (3 public officials 
and only two drillers) if you feel the board is protective 
of the drillers at the expense of the public. He said the 
drillers would be out voted on the board. He said they 
don't see the need to be transferred to the Deparment of 
Natural Resources as they have been under the Commerce 
Department and this has worked well. He said the complaint 
system is functional now. Any consumer has the right to come 
forward and air a complaint before the board. He said they 
get a maximum of 5 or 6 a year. He said one of the main 
reasons for letting them conduct their own business is the 
cost. The budget proposed by DNRC wou]d be an increase of 
as high as 1000%. He said they now support their own 
board at a cost of $10,000-$12,000 a year. If the switch 
were made it would have to go onto the taxpayer or the driller 
would go out of business. 

On bonding - he said he was hesitant to get into that. He 
said the bond as they have it today is virtually of no value. 
He said the consumer has no right to proceed against the bond 
as it is today. The bond is payable only to the administrative 
board and there has never been anyone that has moved against 
that bond. He said there is one in Great Falls now but he has 
no direct knowledge of that. He said the amount of bond is 
$4,000 and that is above the normal for household and domestic 
wells. 

Disclosure - he said there is no way they could look through 
an eight inch hole and peer into the bowels of the earth. 
He said all holes can differ. He said it is impossible to 
give a completion date as they don't know what is below that 
particular spot. 

He said they were a little concerned that the DNRC didn't 
come to the hearing on February 7. He said they are back 
again on exactly the same argument and this bill was in 
the mill before. He said it cost them roughly $5000 to all 
come again to Helena. " 

Chairman Harper assured him that the Department was present 
and sitting behind them today. 

REPRESENTATIVE BOB MARKS, District 80, spoke as an opponent. 
He said he was the sponsor of the other bill HB 373. He said 
at the time HB. 373 was heard there was no mention ~that there 
was another bill dealing with this same subject. He said 
this is a burden on all these people who have come a distance 
to testify twice. He said this bill as an audit committee bill 
should have been in the makings early as a predraft bill. 
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Rep. Marks said the bill talks about protecting the public. 
He said the board is made up a member from the Department of 
Health and two from the Department of Natural Resources and 
two drillers- so 60 percent of the board is other than the 
trade people. He felt this should be a good protection 
to the public and tee aquifers. He said as far as complaints 
were concerned - there were 58 from 1974-81 and these resulted 
in 3 licenses being revoked and 3 more were not renewed. 
He said why screw up a good thing that is working and get 
more bureaucrats invoved. These are individuals trying to 
make an honest living and we have a board that is protecting 
the public. 

Chairman Harper asked all to stand who were opponents of 
the bill. About 20 to 25 people stood. 

WES LINDSAY, President of the Water Well Board, spoke in 
opposition. He said they do protect the underground water 
and license contractors. He said they have handled each 
and every complaint they have received. He said they would 
like to see the Water Well Board where it is. 

REPRESENTATIVE WALDRON closed. He said this is an audit committee 
bill. He said the committee should have been aware there was 
another bill but must have decided not to hear the two bills 
together. He said that was to set the record straight. He 
said the Water Well contpactors number about 153 and this 
group represents about 26 .percent 6f the drillers of the state 
and that doesn't necessarily represent a majority, but they do have a 
right to be heard. He said he was sorry about the two trips. 
He said he would like to make one point on the complaints and 
that is under current regulations you have to appear in person 
before the board to ensure your complaint is heard. He said 
he hoped that would be changed. He said as far as the cost 
goes it would be $50,000 under HB 806 and that would be doing 
something they aren't doing now and that is to ensure there 
are inspections. He said they don't have the money to have 
qualified people do·inspections. It would also pay for an 
apprenticeship program and there is no established apprentice-
ship program now. He said under the disclosure form you don't 
have to look into the bowels of the earth. If you are going to 
drill a well you should be able to tell them what it will cost. 
He said he didn't think it would be a hardship to have what they 
intend to charge in writing. He said it would also state a 
starting date and that should not be too difficult to tell. 
He said neither of these requfrements should be too burdensome 
to the driller. He said the bill requires it be put in writing 
rather than word of mouth. 

Questions were asked by the committee. 
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Rep. McBride asked what does the public get from a licensed 
well driller versus the unlicensed driller. Mr. Lindsay 
replied that the unlicensed are drilling without superv1s10n. 
To get a license they have to work .one year under a licensed 
driller, take an exam so you know he knows ,water well construc­
tion and wa1l:.er well laws. Rep. \1cBride said based on board 
minutes and board interviews the board knows there are unlicensed 
drillers operating, why aren't they enforcing the law.'tha.t all 
are to be licensed? Mr. Lindsay said this was true 5 to 8 years 
ago but today the only unlicensed they are aware of are the ones 
working under supervision of a licensed driller. 

Rep. Iverson asked for an example of how the board was not 
protecting the resources. Rep. Waldron said unlicensed drillers 
around punching holes and not paying attention to pollution 
requirements, perforated pipe. Rep. IVerson asked what the board 
has not done. Rep. Waldron said one thing is to have the com­
plain~appear in person instead of taking action against the 
driller which appears to be protecting the driller rather than 
the complaintant. 

Chairman Harper closed the hearing on this bill and opened 
the meeting to a further executive session. 

EXECUTIVE SESSION 

HOUSE BILL 806 Rep. Fagg moved to TABLE the bill. The motion 
carried with Rep. Hand voting no and absent 
was Rep. Mueller (left a negative vote on bill) . 

HOUSE BILL 228 Rep. Quilici discussed the amendments which 
are Exhibit 13 of the minutes. 
Rep. Metcalf moved to strike on page 2, lines 

16 to 20. He said the whole thing is just a statement of public 
policy so this language is not needed. Rep. Quilici said he 
had no objection to this. Rep. r-ietcalf moved also to accept 
the amendments No.1, 2 and 4 on exhibit 13. This motion 
carried unanimously with those present (absent were Reps. 
Mueller and McBride) . 

Rep. Addy moved the bill AS AMENDED DO PASS. This motion 
carried unanimously with those present (absent now were Reps. 
Mueller and Nordtvedt) • 

Meeting adjourned at 3 p.m. 

Emelia A. Satre, Sec. 

Respectfully submitted, 

HALHA~rman 
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TO: 

FROM: 

RE: 

HB_ 762 
LORY 

HB 770 

HOUSE NATURAL RESOURCES COMMITTEE l'1EMBERS 

JOHN CARTER 

BILL SUMMARIES ON HBs 762, 770, 825 and SJR 8 

~his bill seeks to generally revise the Subdivision 
and Platting Act and other land-use statutes. Among 
other things, the bill would: 

- prescribe certain elements that a city or county 
master plan must contain; 

- redefine the term "subdivision"; 

- revise the existing exemption provisions for certain 
types of land divisions; 

require the governing body responsible for reviewing 
a preliminary plat to do so within 60 days - if not, 
the subdivision is automatically approved; 

- revise the provision for summary review of minor 
subdivisions; 

- create a requirement that the cumulative impact result­
ing from several minor subdivisions be assessed under 
the review provisions for major subdivisions. 

S.J. HANSEN This bill seeks to expand on exemption from coverage 
of the Subdivision and Platting Act that now exists 
for certain types of condominiums. The bill would 
also eliminate an existing exemption for condominiums 
under the Sanitation in 'Subdivisions Act. 

HB 806 
WALDROi~ 

HB 825 
JACOBSON 

SJR 8 
SEVE RSEN 

This bill seeks to abolish the Board of Water Well Con­
tractors, transferring its authority to DNRC 

This bill seeks to generally and substantially revise 
Montana's eminent domain laws. 

This resolution seeks to direct the Committee on 
Committees to appoint two representatives and two 
senators to represent Montana on the Western State 
Legislative Forestry Task Force. 
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1. Page 2 line 19, folla.ring "chapter" STRIKE the period and INSERT 
a ocmna ~mi! the following: "except as provided in Article IX, Section 
3 of the M:xltana Calstitution". 

2. ~ 3 line 2, ~ollowing the period INSERT: "'Mi.n.i.nun Estate' 
neans"'tlle i'eaSt prcp3rty interest in or to land or other real property 
necessary in m:der to effectuate the plblic use to which OOI'd:m1ation 
isacught, including rut not by wa¥ of limitation, leaseholds, 
easements, licences, and fee sinple." 

3. Page 7, line 7, following the word "lands" STRIKE the perIod and 
INSERT a sanioolen and the following: " (4) the uses a1lCMed under 
Article IX, Section 3 of the fb'ltana Coostitutioo." 

4. P~Jtls line 1, following the word "by" STRIKE the word "law" and 
INSERT ' dlaPf,er" • 

5. P?- 13, line 7·, foll.owi.t.g the period msEJll1: "'Good faith 
effort neans the CXiidesmor does the following: 

(a) offers by actual notice to the condesmee the fair market 
value of theminimlm estate sought to be condemned~ 

(b) waits 90 days after making such offer before filing a 
. cmplaint as provided in this chapter~ and 

(c) refrains fran ooercive action to cc:.npel a sale, a particular 
sales price, or any oondition or clause of a sale agrearent." 

6. Page 14, line. 1, following section 10 INSERl' A NFli SEX:TICN: 
"70-30-207 Prel~ Coodermation Order - Trial by Jury 

~l. (1) 'lbe court shall not issue any oroers granting the 
coodermor any rights of possession prior to the entry of a preliminary 
coodelmati.al onier, excepting, however the right of the OC>I'lde!mor as 
set forth in 70-30-110. 

(2) Before a preliminary oondermation order may be entered and 
an estate may be taken, the oondeJmor nust establish by a 
pz:epa1der~ of evidenoe: 

(a) that the use to which it is to be applied is a (Xlblic use 
authorized by this chapter~ 

(b) that the taking is necessary to such use; 
(c) that the oondeJmor is aut:h:>x-ized to exercise the right of 

eminent ckmrln by this chapter~ 
(d) that the estate oondermed is the mini.rrt.un estat..e; 
(e) if already apprq>riated to sane plb1ic use, that the public 

use to which it is to be aw1ied is a nnre necessary public use; 
(f) that a good faith effort to purchase the minimum estate 

required at a valuation equal to the highest and best use has been 
J1Bde and failed, and 

(g) that thE! oondeJmor will, or will not, be required to acquire 
00 uneoalCJn.i.c resmant. 

(3) 'Ihe court may enter a preliminary condemnation order only 
after all the determinaticns required herein have been made. 

(4) Either party may denBnd and be entitled to a trial by jury 
00 any displted factual issue. 

(5). My party may aw.ea1 the preliminary oondamation order to 
the Ibltana .SUpresie Coort as in other cases. 
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7. ~~ 14, lines 4, STRIKE the \\lOrds "filing of the last answer" and 
INSERl' entJ:y of the preliminary condeImation order". 

8. Page 17, lines 8 through 16, STRII<E IN THEIR ENl'IRm'Y, AND 
RENtM3ER ~ PAru\GRAPlJS. Note change needed on page 18, line 
19 and 22. 

9. Pa<J; 19fh!ineS 16 ~ 20, STRIKE IN 'llIEIR Fl-trIRRI'Y and INSERl': 
"Fol.l.owing entJ:y a the preliminary condeImation order ·pursuant to 
Section 70-30-207, the coort may enter an order allowing the condermor 
to take possessioo of the estate granted by the court." 

10. P~ 19, line 21, following "(7)" Sl'RI1<E the \feOrd "Costs" and 
INSERl' Litigation Expenses". 

11. Page 20, line 6, following "'l1le", STRIKE the \\lOrds "service of 
the sunm::ns" and INSERT "entJ:y of the preliminary cordermation order". 

12. Page 20, line 18, following "'l1le" STRIKE the \\lOrds "service of 
the surmalS" and INSERT "entJ:y of the preliJTrl.nary condemnation order". 

13. Page 22, line 21, following "'l1le" STRIKE the \\lOrds "judge' 5 

detennination of the estate granted" and INSERl' "preliminary 
condeImation order". 

14. Page 24, line 9, STRIKE the \\lOrd "judge" and INSERl.' "court". 

15. Page 24, line 10, STRIKE the word "judge" and nlSERT "court". 

16. Page 24, line 11, STRIKE the \\lOrd "judge" arid INSERI' "court". 

17. Page 25, line 15, STRII<F. the \\lOrd "judge' 5" ;md INSF.RT "court' sIt • 
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18. PaQe 1 line 11 Strike "and 82-)0-301 through" 

19. PaQe 1 line 12 Strike "82-10-305" 

20. Page 12 line 11 through page 13 line 4 should not be 
eliminated. 

21. PaQe 6 line 18-19 should not be eliminated. 

! • 



. TEST INONY OF TONI KELLEY ~ CHA I HPEr<SOiJ OF II T ;HH~TH[i<~J Pll' I I~S 

RESOURCE COU;K I L .. o;~ ·HE 3iS ~ rUT-ORE TIlE IIOU~.[ ,'lATURAL t{[~OURCES 

COi·~HTTEE ... FEBRUARY 18 .. l~(r> 

[.1R. CtiAR IMAN AND MEf\1isERS OF THE COM~lI TTFE I I AM TON I KELLEY .. 

CUAIRMAN OF THE ;~ORTUERN P1AIIIS ;([SOIlRCr (OLJrKlI., AU (JlH~AfIlZI\TION . 
THAT HAS SOUGHT TO PROTECT LAI'WOWflEH HI Cltr'; ~iI NCl I T~~ IflC[PTl OH 

IN THE EARLY 1970's. 

I A~1 HERE TO TESTIFY IN SUPPORT OF I:P, ~7:~J WHICH PROPOSES 

REFORM OF' r-lONTANA'S EMINENT DOMAIN LM~. LI'lltlUn (JonAlfl IS 

A NECESSARY POWER FOR PUbliC f~ECESSITIESI bUT A~ IT STANDS NOW~ 

i'lONTANA I SLAW 1 S SO BROAD TIiAT I TIS A l Fr.Al L I CEtlSE TO STEAlj 

AI~YONE CAN CONDEMN FOR AU10ST AIIYTH I NG. 

OTHER WESTERN STATES TIiAT HAVE ANTlWATED LAWS SIMILAR TO I'klHANA'S 

~ I~PROVING MM. FEW STATES Al..l.1l'4 PRIVATE C()IIOCt1~TI~ AT ALL .. AND 

f'IOST HAVE NEVER ~ IT. 

T HE POWER OF EM I NENT Dm1A I U "lUS T BE Wi EO CARE FULLY AND 

PRUDENTLY. WHILE WE FULLY UU[)[RSTAND TIlE ra:crSSITY OF [NINENT 

DOMAIN FOR TRULY PUBLIC USES~ WE FEEL lANDOWNERS NEED TO bE 

TREATED FAIRLY. IT IS DISAPPOIIHItIG AND i IW:;TI~ATIlIr. TO bE 

THREATENED WITH CONDEMNATION~ JUST BECAU~l I r IS lASIER OR 

CHEAPER FOR A-PRIVATE COMPANY TO DO so, RATtlcr·! HIMI TO GO TO 



'THE REALTOR OR NEGOTIATE IN GOOD FAITH WITH LANDOWNERS. 

THIS BILL I-S AN EFFORT TO PROTECT PRIVATE PROPERTY RIGHTS. 

SINCE AGRICULTURE IS MONTANA'S NUMbER ONE BUSINESS} IT ONLY 

SEEMS REASONABLE TO PROTECT THIS VITAL ELEMENT OF OUR ECONOMY. 

AN EMINENT DOMAIN LAW THAT PROTECTS LANDOWNERS IS NOT ANTI-BUSINESS 

OR ANTI-GROWTH~ IT IS GOOD ~NO FAIR PUBLIC POLICY. THANK YOU. 



-- ... _ .. __ ._- ·-tx I~ 
.,·~:;,:;;(.ili'jIiJf[!~,'jl.Mllfi.ali~·;·t~'jji1iIA'iO:':· 
" ~)IS\~,~~'» ::~'t:i/ t (~~~·~·~;~J;t~.;¥%~~4~:.~"~;:~· :~*~ ~:K~l,lJ~l'?!&ll'ftftt~~tm:~~~~~H~A:i.·r~:~:~}.It~ 

502 SOUTH 19th Dial 587-3153 BOZEMAN, MONTANA 59715 

BILL NUMBER._HB~....;§~2f=2~ ____ _ DATE Feb 18, 1983 

SUPPORT __ . ..JC. __ 

NAME Patri ck R. Underwood 
COMMENTS: 

The MFEF supports HB 825. Much of the language of this bill is 

taken from both the Montana Farm Bureau and the American Farm Bureau 

Policy books .• 

We do realize this is a complex bill ••• and it may well address 

some things which effect other groups which must be addressed by 

your committee. 

The concept that w;ll limit the use of eminent domain to those 

uses that are truly pu"J:)lic, not private are the ma:~'r items of 

interest to us. 

-==== FARMERS AND RANCHERS UNITED =====--
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_montana ~tl1inr QIttilPU5 1\55n._ lint. 
,t t __ ~:._,~ . 

WITH AFFILIATED CHAPTERS THROUGHOUT THE STATE 

P.o. BOX 423 • HELENA, MONTANA !59624 ..... 
18 february 1983 

Testimony of The Montana Senior Citizens Association on House Bill 825 

{, 

Mr. Chairman and Members of the Committee, 

for the record, my name is francis Clinch and I represent The Montana 

Senior Citizens Association, for which I work. I am here to testify on 

behalf of our associations members in favor or House Bill 825. 

A large ~roportion of MSCA is composed of citizens with backgrounds in 

agriculture. Because of their longevity, Montana's elderly have a good 

perspective on the workings of state law throughout the past years, es­

pecially as that law affects landowners. At our Annual Meeting in 

October of 1982, members voiced their concern that the Eminent Domain 

law of Montana was too lax in granting and administering that right. 

MSCA believes that the passage of 825 would remedy this situation and 

create a more equitable balance in _~he law. I will, for the sake of 

brevity, mention two provisions of this legislation which most concern 

us. 

The most common complaint our members voiced was the broad definition 

of "public usage" found in the current code. This can be seen in its 

repeated inclusion of "mines, mills and smelters", which assumes that 

these economic interests will always coincide with the usage of property 

of the public good. We don't believe this assumption is always correct. 

This legislation provides a more accurate appraisal of usages which are 

definitely related to all of Montana's public. 

Beyond this primary concern, MSCA approves of the provisions of HB 825 

which ensure that the affects of eminent domain on landowners and their 

land will be as minimal as poossible. Close reading of the current code 

demonstrates that too much leeway is given in allowing properties to be 

condemned, a situation remedied by the wording of House Bill 825. 

(over) 



The Eminent Domain Law must provide a crit~cal balance between the 

necessary usage of our state's lands by all Montanans and the right 

of the individual landowner to the usage of his or her property. 

This balance has never been easy, but senior citizens, especially those 

with close ties to the land, recognize the needs of both sides. Our 

association believes that House Bill 825 provides for a better balance 

between the two sides. The provisions mentioned in this testimony and 

others too numerous to delineate will make Montana's Eminent Domain Law 

one which will more justly serve all the citizens of the state. 

( 



TESTIMONY 

IN OPPOSITION TO HB 825 

FROM 
MIKE FITZGERALD 

PRESIDENT 
MONTANA TRADE COMMISSION 

SUITE 612 - POWER BUILDING 
HELENA, MONTANA 

Before the House Natural Resources Committee 
February 18, 1983 
Helena, Montana 
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Whether it is intended to or not HB 825, which would overhaul 

Montana's Eminent Domain law, would immeasurably confound 

further energy, mineral and timber development in Montana. 

In addressing ·the issues of HB 825, the basic question I 

believe we need to ask is, "Is further resource development 

in Montana in. the public interest?" 

If it is, then I believe HB 825 should not pass. Today 

in Montana there are over.40,000 Montanans unemployed. Since 

January, 1980 we have permanently lost over 5,000 primary 

jobs in Montana which is almost 5% of our primary job base of 

110,000 - lost in just two years time. The State Department of 

Labor announced in Novembe'r that. unemployment checks had 

become the largest payroll in.Montana. They also estimate 

that 50,000 people may be unemployed in Montana by 

Spring. The SBA estimates that Montana business bank­

rupticiesare averaging 15 per month, up from an average 

of 3 per month two years ago. This does not include 

individual bankruptcies and agricultural foreclosures which 

have also escalated. Two primary industries in Montana, 

copper and timber may be in permanent decline. The ene~gy 

boom predicted in the 70s has never.materialized. Coal pro­

duction has leveled off at less than 35 MM/tons/yr. The 

energy boom never materialed in Montana and' is not likely to, 
at least, not anywhere close to. 1970' s predictions •. ' Coal 

development may be 100 MM/tons/yr. by the year 2000, that's 

adjusted down from mid 70s projections of 270-MM/tons/yr. 

by the year 2000. Industrial applications for water have 

disappeared. 

According to. the July, 1982 Montana Poll, sponsored by the 

Great Falls Tribune and the Bureau of Business and Economic 

-1-
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Research, 90% of the Montanans interviewed said they supported 

economic growth. 

In order to provide employment to maintain .6 percent 

growth and reduce unemployment to 5% we must create, at a 

minimum, 23,000 new primary jobs in Montana by the year 2000. 

Many of these new primary jobs wi1i have to be in· processing 

and manufacturing; likely from our resource base. Right now 

the average new manufacturing job in the United States 

requires a $40,000 investment. So you can see we have a 

substantial job before us in Montana just.tomaintain a 

modest growth rate to provide jobs for Montanans. 

According to the Bureau of Businesses and Economic Research, 

1t ••• Our best hope in the 1980's is the mining industry: 

energy (coal, oil and gas), metallic and non-metallic mining .•. 

Average annual earnings in mining are higher than in other 

industry, and increased mineral production usually means 

more processing or manufacturing activity as well as a demand 

for more railroad and other transportation services. The 

jobs in manufacturing and transportation also are high paying 

jobs. If Montana .is to reverse· .recent losses and maintain 

or increase the level of economic welfare of its' citizens, 

then we must_rely on_natural resource development." 

In my judgement·· HB .825 would seriouslY jeopardize further 

resource development in Montana. If you believe that the· 

present Eminent. Domain law needs revising, then I respectfully· 

reco.nunend that you tab;Le HB 825 and appoint an interim study 

committee that can comprehensivery review the present law and 

analyze the economic impacts on Montana's economy. 

-2-
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he Montana Environmental Information Center 

• P.O. Box 1184, Helena, Montana 59624 
• Flathead Office 433 S. Main, Kalispell 59901 

-Fe~ 18,'1983 

TestinDny _ in Support of HB 762 

(406) 443-2520 
(406) 755-7763 

Mr •. Cl1ainnan and members of the ccmni ttee, my nmoos is auLrles Landnan. 

I am representing MEIC, a citizens organization with 1300 mmi>ers. I am here 

in suppOrt of lIB 762. 

'!be existing Subdivision and Platting Act calls for the ~ew of certain 

subdivisions and the mere recording of others. Under the law, t\\O inst:n.m:mts 

of record are used to file subdivisions with local governments. They are the 

pf-at and the certificate of survey. Parcels of land no1; qualifying for exanptions 

in the S & PA must be surveyed, reviewed, and approved according to the law's 

requiraoonts. If approved, the subdivision is recorded as a plat. Parcels 

qualifying for exeuptions in the law must be surveyed and often are informally 

reviewed by county' attorneys and planners, but are not subject to the provisions 

in the law. 

It is now CCIIIID1l knowledge that IOOSt subdivision activity is occurring 

through the certificate of survey process as unreviewed developoont. MEIC's 

1979/1980 canprehensive land-use inventory in Missoula, Ravalli, Gallatin and 

Flathead Counties shows that over 90% of subdivided land in those counties has 

been 'Split w!tboutregard to the public interest criteria or the impacts to 
~ -

local taxatl011, schools~' roads, wildlife, or- even ~he safety~of'new buyers. 

How did this occur? I t occurred legally by using exanptions in the Act. 

The exarptions 'were intended to allow flexibility for people who are not 

developers but wish to make an occasional sale or pass land on to their family. 

However, the exI;!IlPtions have been used increaSingly in ways that tIDre reSEmble 

subdivisions intended to be reviewed than .for the indiVidual needs .defined by the 

exeoptions. '!be simple fact is that because of the loopholes that exist in the 

SUbdivision and Platting Act relatively few subdivisions that are created to 

(' Printed on 100'4 recyded paper­
- to help procect the environment 



; , 

.- ..... _ ............... --_ .......... 

Background on the Subdivision & Platting Act 

'Use of Exemptions 

l" J' t· 
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In 1980, the Montana Environmental Information Center conducted a subdivision 
inventory, assessing the implementation of the Subdivision & Platting Act and 
the use of exemptions during the period 1974-1979. The final report provided 
the following information: 

Subdivided Acreage 
Not Reviewed 

Total Unreviewed Acres 

Total Subdivided Acres 

During the period 1974-1979, the 
to create the unreviewed acreage 

20-acre Exemption 

Occasional Sale 

Family Conveyance 

Other 

Missoula Co. Ravalli Co. 

91.3% 92.7% 

38,923.113 34.455.56 

42,623.02 37,181.94 

following exemptions were used 
reported above: 

Missoula Co. Ravalli Co. 

44% 40% 

23% 21% 

14% 8.5% 

19% 30% 

Gallatin Co. 

90.1% 

35,469.06 

39.351.06 

most frequently 

l~ 

''l. 
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PROPOSED AMENDMENT TO HB 762 
By: Department of Health and Environmental Sciences 

Add another section to the bill as follows: 

section . Section 76-4-125, MeA, is amended by the 
addition of the following new paragraph (3): 

"76-4-125(3) Any division of land 
otherwise subject to this part which is 
ordered by a court of record in this 
state or which is created by operation 
of law shall be subject to the 
requirements of this part. 

, ,.- ~ .. --. 



76-4-124 LAND RESOURCES AND USE 

76-4-124. Type ot review and approval required within 
planning areas. (1) Within master planning areas adopted 
chapter I, a subdivision is not subject to sanitary restrictions when 
governing body certifies that municipal facilities for the supply of 
disposal of sewage and solid waste will be provideaTor the Ill1tvti,ui.' 

provided in 76-4-127. In this case, department approval is not nec:essarY; 
(2) To the extent that municipal facilities for the supply of water 

posal of sewage or solid waste are not to be provided for a 11I11ht11vlAlnn 

tified to by the governing body, the person wishing to subdivide 
department approval as provided in 76-4-122(2)(a}. 

History: Ell. Sec. ISO, CIL 197, L 1967; .meL Sec. 4, CIa. 509, L 1973; ..... Sec. 
L 1975; .meL Sec. 11, CIa. 140, L 1977; ..... Sec. I, CIa. 554, L 1977; R.c.M. 1947, 
(31. . 

76-4-125. Review ot subdivisions excluded from all or 
the provisions of the subdivision and platting act. (1) When 
division as defined in this part is ,excluded from the provisions of 
and 76-3-401 through 76-3-403, but not 76-3-201, and the .... ~""' •• ' .... '" 
otherwise subject to the provisions of this part, plans and specilfialtiOj!D 
the subdivision as defined in this part shall be submitted to the 
and 'the department shall indicate by certificm-tbAl;- it hai aPI>rmred.1I 
plans and specifications and that the subdivision is not subject to a 
restriction. The plan review by the department shall be as follows: 

(a) At any time after the developer has submitted an application 
the Montana Subdivision and Platting Act, the developer shall present 
department a preliminary plan of the proposed development, whatever 
mation the developer feels necessary for its subsequent review, and 
tion required by the department. 

(b) The department must give fmal action of the proposed plan 
days unless an environmental impact statement is required, at 
this deadline may be increased to 120 days. 

(2) A subdivision excluded from the provisions of chapter 3 shall 
mitted for review by the department according to the provisions of -:....11.0_ 
except that the following divisions are not subject to review by the 
ment: 

(a) the exclusions cited in 76-3-201 and 76-3-204; 
(b) divisions made for the purpose of acquiring additional land to 

part of an approved parcel, provided that no dwelling or structure 
water or sewage disposal is to be erected on the additional acquired 
and 

(c) divisions made for purposes other than the construction oL 
supply or sewage and solid waste disposal facilities as the department 
fles by rule. 
'H"ntory: Ea. Sec. ISO, CIL 197, L 1967; amcI. Sec. 4, CIa. 589, L 1973; UIId. Sec. 1, Q. 

L 1975; ..... Sec. 11, CIa. 140, L 1977; .1IId. Sec. I, CIa. 554, L 1977; R.C.M. 1947, ].. : 
(10). ;, 

76-4-126. Right to hearing. Upon denial of approval of subdi ", 
plans and specifications relating to environmental health facilities, the ~~ 
who is aggrieved by such denial may request a hearing before the .. . ~ 



PROPOSED AMENDMENT TO liB 770 

By: Department of Health and Environmental Sciences 

Amend section 3 of the proposed bill to read: 

"76-4-111. Applicability to condominiums. 

(1) Except as provided in subsections (2 ) and (3), 

condomin~ums, including those to be constructed on parcels 

of land that are exempted from review under the provisions 
... ~. •• ••• tI ... 

of Title 76, Chapter 3, and including conversion of existing 

structures into condominiums, are subject to the 

requirements of this part. " 

(2) Conversions of existing structures into 

condominiums are not subject to this part where the 

converted units are to be served by existing municipal water 

and sewer facilities in a Class I or II city as defined in 

7-1-4111. 

(3) Where the water or sewage disposal system in an 

existing building to be converted into condominiums has 

already been approved under either department requirements 

or has been approved by the local health department under 

local requirements, such water or sewage disposal system is 

not subject to this part. 
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TO: 
FROM: 
DATE: 

RE: 

ISSOULA COUNT 
BOARD OF COUNTY COMMISSIONERS 

• Missoula County Courthouse • Missoula, Montana 59802 
(406) 721·5700 

Rep. Hal Harper, Chairman House Natural Resources Committee 
Missoula County Commissioners 
February, 1983 

H.B •. 770, to clarify reviewability of condominiums under 
the Montana Subdivision and Platting Act and the Montana 
Sanitation in Subdivisions Act 

Members of the Committee: 

We strongly support H.B. 770, to clarify the reviewability 
of condominiums under the Montana Subdivision and Platting Act 
and the Sanitation in Subdivisions Act and urge your favorable 
consideration. 

Numerous: amendments and interpretations of the Subdivision 
Act and the Sanitation Act have resulted in confusion for both 
developers and local governments. The 'existing statutes define 
a "subdivision" to include "any condominium". MeA 76-3-103(15) 
and 76-4-102(7). Subsequent provisions in the same chapters 
appear to exempt certain types of condominiums: 

76-3-202. Exemption for structures on comply­
ing subdivided lands. Where required by this 
chapter, when the land upon which an improve­
ment is situation has been su1idivided in com­
pliance with this chapter, the sale, rent, 
lease, or other conveyance of one or more parts 
of a building, structure, or other improve­
ment situated on one or-more parcels of land 
is not a division of land and is not subject 
to the terms of this chapter. 

76-3-203. Exemption for certain condominiums. 
Condominiums constructed on land divided in 
compliance with this chapter are exempt from 
the provisions of this chapter. 

76-3-204. Exemption for conveyances of one 
or more parts of a structure or improvement. 
The sale, rent, lease, or other conveyance-of 
one or more parts of a building, structure, or 
other improvement situated on one or more 
parcels of land is not a division of land, as 
that term is defined in this chapter, and is 
not subject to the requirements of the chapter. 
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MCA 76-3-203 presents an additional question. We do not 
know whether this refers to condominium projects which have gone 
through subdivision review and approval or if it also refers to 
condominiums constructed on land divided by using exemptions to 
the Subdivision and Platting Act. Because there is no definition 
for a ';' condominium" in the Subdivision Act, the COlIDIlOn meaning 
suggests that the term may also include the sale or other 
conveyance of one or more parts of a building, which is specifi­
cally exempted from ~eview and approval under MCA-76-3~204. 

Thus the Subdivision Act appea.rs to include·~ondominiums 
as reviewable subdivisions under the definition section, but 
then appears to exempt condominiums from review and approval 
in later sections. 

In the last year, the Montana Attorney General has issued 
three opinions relative to condominiums. These interpretations, 
which are regarded as law until otherwise overruled by a court 
of record, conclude: . 

1. Condominiums are "subdivisions" and are therefore 
subject to review for sanitation requirements by the 
Department of Health and Environmental Sciences. 
39 A.G. Ope 29. 

2. Even condominiums constructed on land divided by 
using exemptions or divided prior to the enactment 
of the Sanitation in Subdivision Act are subject to 
review by the Health Department. 39 A.G. Ope 29. 

3. The definition of a "subdivision" in MCA 76-3-103. 
includes "any condominium"as a separate class of 
divisions of land. 39 A.G. Op. 14. 

4. MCA 76-3-204 which exempts the sale, rent, lease, or 
other conveyance of one or more parts of a building or 
structure, does not apply to condominiums. 
39 A.G. Ope 28. 

5. Conversion of existing rental occupancy apartment house 
or office buildings to individual condominium owner­
ship are exempted from the requirements of the Sub­
division and Platting act by section MCA 76-3~204. 

We have no quarrel with these interpretations. New condo­
minium developments' 'should be subject to subdiv:i.sion review and 
approval under the Platting Act and should certaih-ly be required 
to comply with sanitation requirements. However, the statutes 
need to be clarified. 
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Special consideration needs to be given to the conversion 
of existing structures into condominium units. Typically, 
structures which are converted to condominiums are apartment 
houses and office buildings. Conversion of the ownership 
status is not likely to create a new impact, as would a new 
development. As a result, there does not appear to be the same 
need to review and approve these types of developments. Any 
specific design standards could be addressed through zoning. 
In other words, if the project can comply with the existing 
zoning, then it should be exempt from review and approval. 

All condominium projects must comply with the Unit Owner­
ship Act, MCA 70-23-101 et seq. Under that act, it is possible 
to convert groups of buildings and provided a separate parcel 
land with each unit. Title to the parcel is actually owned 
in CODmon by a.homeowners association, but the use of the parcel 
is limited to the owner of the unit. Even though this design 
separates or divides land into a different form of "ownership" 
(in the sense of use rights), the unity of title still falls 
outside the definition of a subdivision of land. Again, it 
seems appropriate to exempt these types of conversions from 
review and approval, but to require that development of such 
a project comply with applicable zoning requirements so that 
any design impacts can be addressed. 

~ 

We do not believe H.B. 770 is a radical change from the way 
in which the law is now being interpreted. However, to determine 
what the state of the law is; several sources have to be read. To 
simplify matters, it is in everyone's best interest to incorporate 
these interpretations into one statute. 
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)NTANA ASSOCIATION 0' PLANNERS 

Hal Harper, Chairman 
Natural Resources Committee 
Montana House of Representatives 

RE: H.B. 770, Clarification of subdivision and sanitation review 
of condominium projects 

Members of the Committee: 

We view H.B. 770 as an important bill and request your favorable 
vote for the following reasons: 

The law is confusing for p~anners in 
private sector because we forced 
amendments and Attorney 
if a particular project 
board and governing b 
organization do not 
and we must therefore 
in interpretations. 
status of the subdi 
condominium projects 
in assisting devel 

as well as the 
a series of 

der to find out 
d by a planning 

"'~JLCL.J..S in our 
General's opinions 

ty in the changes 
on the current 
respect to 

sional planners 

As planners, we s new condominium 
projects to be reviewed and subject to subdivision and sanitation 
requirements. New multi-unit structures have the potential to 
cause as much adverse impact as a new single-family residential 
development comprised of individually owned lots. 

However, where an existing structure or group of structures is 
converted into condominium form of ownership, we see little, if 
any, new impact being created. Where the community has enacted 
zoning, the structures would have had to comply with those standards 
before being built. Zoning can address site design factors in 
much the same way that subdivision regulations can. The advantage 
in using zoning criteria is that the community has already made 
the determination that certain types of development (e.g. apartment 
houses, businesses etc.) would be in the public interest in that 
particular area. Therefore, there does not appear to be any 
advantage in subjecting condominium conversions to additional 
review and approval by the governing body. 

not 
We do believe, though, that any project which is~or will not be 
connected to a public sewer and water system , whether a new 
structure or conversion of an existing structure, should meet 
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current sanitation requirements. Because sanitation conditions 
are a critical part of public health and safety and because 
sanitation requirements must be adapted to meet changing physical 
environmental conditions, we do not find it unreasonable to require 
conversions not connected to public sewer and water systems to 
comply with current sanitation standards. 

For these reasons, we urge your favorable recommendation on 
H.B. 770. 

On behalf of the Montana Association of Planners, 

7J~~f.~~ 
Nicho1asP. Kaufman 
President 
Montana Association of Planners 
Post Office Box 4531 
Missoula, Montana 59806 
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COMPARISON OF HB 373 WITH AUDIT COMMITTEE BILL 
- WATER WELL CONTRACTORS -

House Bill 373 

--Reestablishes the Board of Water Well Contractors, as is, 
within the Department of Commerce under existing authority. 

(Audit Committee bill would transfer the board to the Depart­
ment of Natural Resources and would make the board advisory to 
the department and would add a public member.) 

--Allows the board to set fees commensurate with cost. 

(Audit Committee bill would allow the department to set fees 
commensurate with cost.) 

--Reduces the disqualification time for retaking the licensing 
examination from six months to three months. 

(Audit Committee bill would totally delete the six-month 
waiting period.) 

--Increases the bond requirement for contractors from $1,000 to 
$4,000. 

(Audit Committee bill would increase the bond from $1,000 to 
$10,000.) 

--Changes the requirement that a person bringing a complaint 
before the board appear in person to one where appearance 
before the board is at the discretion of the board. 

(Audit Committee bill would totally eliminate the requirement 
that a person bringing a complaint appear in person.) 

--Allows for licensing by reciprocity. 

(Audit Committee bill would also provide for licensing by 
reciprocity. ) 

Additional items covered under Audit Committee Bill not in HB 373. 

1. Requires the contractor to pay for redrilling or repair 
of a well when it is found that the action was required 
because of substandard work. 

2. Requires the use of a disclosure form before a contractor 
constructs a water well. The information made available 
to the customer must include: 
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--starting and completion dates; 

--price for drilling, including time for moving and setting 
up equipment; 

--method and time of payment; 

--diameter and thickness of well casing; 

--procedure for developing the well and cost; 

--test discharge and draw-down procedure and cost; 

--price if any changes are made; and 

~-well record, showing an accurate log of material encoun­
tered, static water level, draw-down, discharge, depth. 

3. Require separate licenses for water well contractors and 
drill operators. The contractor maintains the authority 
to drill a well. The driller is designated an employee 
of the contractor and is to be supervised by the contractor. 
Under current law the driller is exempt from licensing as 
long as he is personally supervised by the contractor. 
During the audit and at the public hearing, it was appar­
ent that the board has difficulty in enforcing personal 
supervision. Unlicensed individuals were drilling without 
personal supervision. 

4. Removes the requirement that suspensions of a license may 
not be for more than one year. 

5. Gives the department a wider range of disciplinary author­
ity including revocation, suspension, probation, censure, 
and reprimand. 

2 



Proposed Amendments to House Bill 228 
(Governor's Office) 

1. Page 2, line 9. 
Rollo_illg le:rul~ 
Strike: "and o:Y.l~r government regulations" 

~ .~~ ........ ~~." ...... __ ..-..._ ••• C';c" 

2. Page 2, lines 13 and 14. 
F-eU~,"I#!···-.-""rule~" 
Strike: "and other g:~~~Z:J'!!!l!'~~£~9~~~~9.~~." 

3. 

4. Page 2, line 23. 
~~ 
StriKe: "this part" 
Insert: "90-1-102 through 90-1-109" 

fx,l~ 
--~"--
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