Minutes of the Judiciary Committee
February 2, 1983

The meeting of the House Judiciary Committee was called to order
by Chariman Dave Brown. All members were present except REPRE-
SENTATIVE FARRIS who was excused. Brenda Desmond, Legislative
Council, was present.

HOUSE BILL 417

This bill updates the list of controlled substances contained

in the state law to conform with the list of controlled sub-
stances under federal law, explained the sponsor, REPRESENTATIVE
METCALF. The Board of Pharmacists has requested the bill. The
federal list is published yearly, but it is felt the law should
also be updated.

WARREN AMOLE, Board of Pharmacists supported the bill with EX-
HIBIT A. AMOLE recommended the committee adopt the amendments
as proposed in his testimony to change the clerical typing er-
rors of two of the drugs.

There were no further proponents.
There were no opponents.

REPRESENTATIVE METCALF, in closing, recommended the amendments
be adopted.

REPRESENTATIVE ADDY asked how the list is developed. AMOLE re-
plied it is taken from the Code of Federal Regulations. The
Federal Food and Drug Administration sets up the schedule on
the basis of the -potential for abuse of the drug.

1

The hearing on the bill closed.

HOUSE BILL 357

REPRESENTATIVE DONALDSON, sponsor, stated House Bill 357 would
revise the laws relating to immunization and indemnification of
~governmental employees. There is an ever increasing number of
civil rights actions brought under federal law against employees
of the state and local governments.

REPRESENTATIVE DONALDSON read EXHIBIT B, a letter from Mike Young
Administrator of the Insurance and Legal Division of the Depart-
ment of Administration. ’

SENATOR JOE MAZUREK, Senate District 16, was in favor of the pro-
posed legislation. SENATOR MAZUREK stated he worked on the bill
with the sponsor and the Department of Administration. He felt
there are some mechanical problems with the bill; however, with
the amendments that will be proposed, particularly those to be
proposed by the City of Missoula and the Department of Administr-
tion, some of these problems will be worked out.
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MIKE YOUNG, Department of Administration, stated his division's
purpose is to defend all state officers and employees. The bill
is a combined effort of the state and other agencies and local :
governments. L

In the post civil war years after the 1l4th amendment was amended
to the constitution the United States, Congress enacted a number of
civil rights statutes and then enacted nine in the 1960's. 28
U.S.C. 1983 was originally designed by Congress to be used to

go after the typical southern sheriff who used his office to deny ﬁ
people their civil rights. The federal civil rights statutes

were rarely used for many years. But then a number of claims .
were filed in the 1960's. &

YOUNG stated his office must go through all the complaints. All
officers and employees are provided to defense for the civil rights
actions because the department does not know where the litigation
will end up. Today almost half of the claims filed against gov-
ernment employees contain some sort of civil rights claim.

As a consequence, a number of people have received warning letters b
at the outset of litigation that state if the defendant is found

guilty of the civil rights violation, the state will not be liablegg.
and the guilty party will have to assume the responsibility.

There was a survey taken in the summer of 1982. The state agenciessg
were asked to submit a summary of civil rights claims for the past
five years. Approximately 142 claims have been filed during that
time. Since then, a number of others have been filed. The Depart-
ment of Institutions was recently sued in Missoula concerning the
group home there. YOUNG stated he has also been sued.

This type of action is a harrassment to the state employees. The [
basic idea of the bill is to require government entities to pro- %
vide a defense for employees except when the employees' actions

fall within the exclusions of subsection (6). The bill also re-
quires the government entity to indemnify the employee. Subsec- %
tion (6) attempts to take away the indeminity right. There were

a number of problems with this. This would exclude any defense .
for conduct that is also a criminal offense. YOUNG stated he was %
not entirely satisfied with that approach because it requires try-
ing to prove a criminal burden in a civil case.

YOUNG offered EXHIBIT C, amendments to the bill. Line 2 of the
bill on page 2 should be struck because a state is not a person.
If this were kept in the bill it would be a violation to the 11lth
amendment of the U.S. Constitution.

YOUNG stated there is a morale problem with state employees be- ‘is
cause of the lengthy litigation process. This bill would give
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the state more control of the conduct and settlement of the lit-
igation. The bill would be financed through the state fund.

YOUNG stated in attempting to balance the act between the rights
of the employee and the rights of the employer sometimes intended
actions have unintended results.

CHUCK O'REILLY, Montana Sheriffs & Peace Officers, was in favor
of the bill. He has been involved in jail liability suits a
number of times. He has been sued for from $20,000 up to 1 1/2
million dollars. His jailors, who earn $850 a month gross, have
also been sued. They could not afford payment if a judgement
were entered against them.

BILL WARE, Montana Chiefs of Police Association, supported the
bill. Many civil suits have been filed against him and the pol-
ice officers. Some officers that have been sued have had to
hire an attorney because the alleged act was within the scope

of their employment.

NICK ROTERING, Department of Institutions, stated he has tried
over 100 of this type of lawsuit. Prior to June 20, 1982, he had
not lost such a case. However, that situation has changed since
then. Attorneys are now getting involved for the inmates because
if the attorneys can obtain any relief for the inmates they are
entitled to attorneys fees. It is up to the Department whether
to defend the state in these amtters.

JIM GLOSSER, Administrator of the Animal Health Division of the
Department of Livestock, showed support of the bill by reading
testimony from EXHIBIT D.

GLENN DRAKE, representing the Montana Public Employees Association
and the American Insurance Association, was in favor of the bill.
Since insurance companies often insure counties, this bill will
make it clarify issues should the counties get sued.

MARY FAY, Montana Correctional Association, was in favor of the
bill. The Association includes all correctional employees, juven-
ile and adult probation officers, the Board of Pardons, Board of
Crime Control among others.

The Association supports the proposal because people in the cor-
rectional field are vulnerable to these types of lawsuits.

JEREMIAH JOHNSON, Montana Probation Officers Association, supported
the bill. JOHNSON read a letter from the Missoula City Attorney,
Jim Nugent supporting the bill. Amendments were also included as
part of EXHIBIT E.

MARC RACICOT supported the bill.
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EXHIBIT F, a letter from Robert L. Deschamps, III, was submitted
in favor of the bill.

There were no further proponents.

There were no opponents.

In closing, REPRESENTATIVE DONALDSON stated that the Department of
Administrations is threatened by lawsuits almost on a weekly basis.
He stated he was in favor of the amendments proposed. %

REPRESENTATIVE KEYSER noted $215,000 would come out of the state's
insurance fund. What year will the different agencies be billed

for this and when will the fund no longer cover this? YOUNG stated ﬁ
the actuary feels the fund is solid for the next five years.

REPRESENTATIVE JENSEN asked GLOSSER if a judgement was ruled against §

him. GLOSSER replied yes, a judgement of $275,000 was ruled in fav-
or of the other party. That case is currently being appealed. The
flurry of threats of lawsuits has increased since that time.

REPRESENTATIVE ADDY was concerned with the wording "for damages".
SENATOR MAZUREK replied damages include civil actions for personalt.mi
injury and for property damage.

ROTERING noted a decision from the United States Supreme Court :

states that under present federal law a person cannot file property i
damage c<laims against state officials. Instead, an action under
the state tort claims act must be filed. ,

REPRESENTATIVE ADDY thought the bill as amended would shift the L
burden from the employer to the plaintiff. JOHNSON responded that
if an action is filed because an employee has disobeyed a definite
departmental policy, the amendments would make sure that type of
person would be excluded from coverage. It would only take one
bad employee to put the government office into a position that
they would have to defend his actions when in reality they were
opposed to his actions.

The hearing on the bill closed.

HOUSE BILL 415

REPRESENTATIVE DAILY, sponsor, stated this bill will allow a muni-
cipal court judge and his law partners to practice law before any
court of this state except the court of that municipal judge.

L:
g
REPRESENTATIVE DAILY noted the bill is being sponsored at the re- ‘é
quest of one of his constituents. 5
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Current statutes do not allow a district court or municipal court
judge to practice law in any court. This amendment would simply
allow a municipal court judge to practice in other courts. This
would comply with justice courts' current procedures.

WILLIAM GEAGAN, Attorney and Police Judge in Butte, stated he re-

quested REPRESENTATIVE DAILY to sponsor the legislation. It would
allow a judge of the municipal court, a court of record, to prac-

tice law in all other courts except his own. It would also allow

his law partners to practice in any other courts.

GEAGAN noted the municipal judge's salary is not a generous one
so, this bill will permit those judges to add to their income.
There is only one municipal judge in the state, Judge Wallace
Hart in Missoula. The judge cannot practice law because he is
currently prohibited by statute. In speaking with JUDGE HART,
GEAGAN noted he was in favor of the legislation.

There were no further proponents.
There were no opponents.

In closing, REPRESENTATIVE DAILY stated a municipal court judge
receilves the same type of training and must have the same quali-
fications as a district court judge. The only difference is the
municipal judge must be a practicing attorney for two years and
the district judge must be a practicing attorney for five years.

REPRESENTATIVE ADDY asked if there would be an adverse effect if
an attorney faced a municipal court judge acting as a attorney,
and was later to face the judge in his court in another matter.
GEAGAN replied he did not think so. He felt both parties would
act as professionals.

There were no further questions.
The hearing on House Bill 415 closed.

HOUSE BILL 429

REPRESENTATIVE HANNAH, sponsor, stated this bill will increase
the penalties for discharging firearms within the limits of a
city or town. ’

The fine is increased from $25 to $500 or imprisonment in the
county jail not exceeding six months or both fine and imprison-
ment.

REPRESENTATIVE HANNAH felt that the present fine of $25 is not a
deterrent for this type of action. There have been various prob-
lems concerning damaged property and injured people.
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MARCEL TURCOTT, Montana Magistrates Association, stated the pre-
sent fine is not high enough. A $25 fine is not adequate for a
code violation that could cause widespread damages to an indivi-
dual or property. The present fine does not give judges the abil-
ity to work with second, third, or fourth offenders. Most of the
misdemeanors have an automatic $500 fine or 6 months inprisonment
if a penalty is not stated. There are abuses with some of the
laws. There are over 600 judges and they are all individuals,
TURCOTT stated. There is a very simple appeal process with city
court judgements. Within ten days of the judgement the person
can appeal to district court, however, there is language in the
code that would prevent this from becoming abusive.

BILL WARE, Montana Chiefs of Police Association, supported the
proposed legislation.

RALPH KNAUSS, Montana Rifle & Pistol Association, also supported
the bill.

REPRESENTATIVE KELLY ADDY, District 62, supported the bill. He
stated if is a serious crime and warrents more than a $25 fine.
He noted there is no mandatory minimum.

There were no further proponents.
There were no opponents.
REPRESENTATIVE HANNAH closed his remarks on the bill.

CHAIRMAN BROWN noted that REPRESENTATIVE SAUNDERS has a bill that
would amend the definition of firearms to include BB guns and
pellets.

REPRESENTATIVE HANNAH noted REPRESENTATIVE SAUNDERS did discuss
this with him. He would not object to the bill being amended as
such if it would not result in a negative action by the committee.

TURCOTT added pellet guns have quite a bit of velocity behind
them. The argument against including them in the definition of
firearms is that juveniles use pellet guns. However, they often
use them destructively, for example, shooting out street lights.
Juveniles charges with this would go to youth court and be fined
up to $50.

The hearing on the bill closed.

HOUSE BILL 355

REPRESENTATIVE SANDS, sponsor, stated the bill would generally \
revise the laws relating to evidence. The bill was requested by
the Supreme Court. The sponsor noted that 80% of the bill is
stylistic and grammer changes. The existing evidence law was
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originally written in 1895 and is now out-of-date in parts. For
example, the law makes references to positions that no longer ex-
ist, such as the Secretary of War. The Montana Rules of Evidence
were adopted in 1977.

SAM HAMMOND, representative of the Supreme Court Commission on
the Rules of Evidence, was in favor of the bill. A joint resol-
ution last session mandated the Supreme Court to study the evi-
dence statutes. The purpose of the resolution was to give some
consideration to the statutes that were left over after the adop-
tion of the Rules of Evidence in 1977. The commission did three
things: (1) considered whether there were any conflicts between
the statutes and the Rules of Evidence, (2) considered whether
each statute was really needed, (3) examined the specific lan-
guage of each statute to make appropriate changes.

The Commission met in December and reviewed the statutes and the
Rules of Evidence to comply with the three objectives listed
above. The proposed bill is the result of the meeting.

MARC RACICOT was in favor of the bill. RACICOT noted on page 7,
lines 6 through 10 and on page 10, lines 9 through 12 states "if
weaker and less satisfactory evidence is offered and it is within
the power of the party to offer more satisfactory evidence."
Typically in criminal cases, someone would try to offer that in-
struction. When that instruction is used and the person does

not testify, his 5th amendment right would be violated. RACICOT,
therefore, stated that the bill should be amended in those areas
to say "except in. criminal cases".

J.C. WEINGARTNER, State Bar of Montana, was in favor of the bill.

MICHAEL ABLEY of the Supreme Court, supported the proposed legis-
lation.

There were no further proponents.
There were no opponents.
REPRESENTATIVE SANDS closed the bill.

REPRESENTATIVE EUDAILY asked if the Commission agreed with RACICOT's
amendments.- '

HAMMOND replied there was some discussion to see if this would be
a conflict. There was some uncertainty as to whether it was lim-
ited to civil cases. Rather than create confusion the Commission
suggested the language as proposed in the bill. HAMMOND stated
he would not object if it was limited to civil cases.
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REPRESENTATIVE ADDY asked why the age of the document was elim-
inated. It was replied that section is currently in the Rules
of Evidence.

The hearing on the bill closed.

HOQUSE BILL 389

REPRESENTATIVE MENAHAN, sponsor, stated House Bill 389 will pro-
vide for motor vehicle liability coverage of persons without re-
gard to the motor vehicles owned or operated by the insured.

The sponsor stated the laws concerning buying insurance are written
in favor of the insurance industry rather than the consumer. REP-
RESENTATIVE MENAHAN stated he recently tried to buy insurance on
himself as a driver. Instead the insurance companies insisted he
could only buy insurance on his car. What if a person doesn't own
a car? The sponsor believes insurance should follow the person to
whatever vehicle he drives, whether it is his or not.

There is a discrepancy in rates depending upon where an individual
lives. The premium for nonoperator insurance would cost $124 be-
cause the person does not own a car. If the person owned a car
the same type of coverage would only cost $60. "What if a person
drives a company car and only wants to insure himself and not his
family?" the sponsor questioned. He was informed that if he does
not insure his family and they drive someone else's car, that
person could sue him.

The sponsor was also told by the insurance companies that if a
motorist only has liability insurance, <¢overage occurs only when
another car runs into your car. Liability would not cover the
passengers or the driver of the car. The sponsor stated, how-
ever, that is why most people have health insurance.

REPRESENTATIVE MENAHAN stated he has written to the NCSL asking

about insurance laws in Montana and other states. The reply was
that no state has a drivers insurance because this would reduce

premiums.

A driver can only drive one car at a time, yet he must pay insur-
ance on all his vehicles. The insurance follows the car, yet it
should follow the driver. ’

MORRIS GULLICKSON, United Transportation Union, was in support of
the bill. He submitted EXHIBIT G as his testimony.

DOUG OLSON was also in favor of the bill. OLSON stated he has a
hobby cf fixing up cars. In order to comply with the law he must
carry liability insurance on every vehicle. Since he is the only



Minutes of the Judiciary Committee
February 2, 1983
Page nine

one who drives the cars he should be able to have insurance on
only himself.

OLSON felt the bill would apply to farmers who drive grain trucks
also.

REPRESENTATIVE JENSEN was also in favor of the bill. He stated
he has an antique car collection. As a result, he has had to buy
policies on a number of cars. It does not make sense to insure
the cars and not the driver. Some of the cars he only drives
once a month. :

There were no further proponents.

GLENN L. DRAKE, representing the American Insurance Association,
was opposed to the bill. DRAKE submitted EXHIBIT G as his test-
imony.

ROGER McGLENN, Independent Insurance Agents' Association of Montana,
was against the bill. McGLENN submitted EXHIBIT I as his testimony.
The testimony also includes "Insure the Driver - A Study" by the
Research Board, Society of C.P.C.U..

ROBERT LADLOW, Northwest National Insurance Company opposed the
bill. The insurance company is a complex industry. LADLOW stated
the cost to implement this bill would be passed on to the insurance
consumer.

NORMA SEIFFERT, representing the Insurance Department, was opposed
to the bill. All insurance forms must be filed with the state.
SEIFFERT did not know how much the bill would cost if implemented.
It would also take time to implement the procedure.

SEIFFERT felt the bill could "dry-up the market in Montana and be
an actuarial nightmare."

There were no further opponents.

In closing, the sponsor noted that the whole concept of insurance

is complicated because the insurance industry wants to make it

that way. Instead of hassling with insurance companies, why can't
the consumer tell the insurance company how much his car is worth?
Instead the consumer has to take the price that the blue book quotes.

REPRESENTATIVE MENAHAN also noted that if a policy is dropped for
a few months and then picked up again the consumer pays more.
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During the question period, REPRESENTATIVE SPAETH asked why the
consumer is charged additional costs if he has failed to insure
his car for 3 to 4 months. SEIFERT responded that insurance
companies are not allowed to do that. Insurance companies have
a theory that a person is not a good risk if he has dropped his
insurance. However, her office realizes that the consumer often ‘
has a valid reason for dropping insurance for a short period of i
time.

REPRESENTATIVE CURTISS stated that some federal employees are not
covered when they drive federal cars. Is there any way they can
be covered? SEIFERT responded they can be covered by a business

rate. Various insurance companies do have that type of coverage
available.

REPRESENTATIVE MENAHAN stated that the law does not have driver's
policies. SEIFERT responded that some companies have rates for [
employees under the business rates. Two statutes address the re-
placement costs - Title 33 and Title 27. Title 27 refers to Civil -
Liability, Remedies and Limitations. Title 33 refers to Insurance
and Insurance Companies.

REPRESENTATIVE DAILY asked if the insurance companies could chal- .
lenge a person if they did not inform the company of their change
in status (i.e. where they lived, or who drove their car, etc.)

McGLENN stated no. The insurance company cannot deny consideration!

[
The hearing on the bill closed.

EXECUTIVE SESSION

HOUSE BILL 398

REPRESENTATIVE CURTISS moved DO PASS, seconded by REPRESENTATIVE \
IVERSON.

REPRESENTATIVE JENSEN stated the amendment proposed in testimony [
is required tomake the bill constitutional. It eliminates the
distinction between voluntary and involuntary intoxication. REP-
RESENTATIVE JENSEN moved the committee adopt the amendment. (see
EXHIBIT K) . |

REPRESENTATIVE KEYSER did not agree feeling the current language :
in the bill is better. REPRESENTATIVE KEYSER agreed with the i
new language of "such condition deprives the person of the ability
to have a particular state of mind that is an element of the of-

fense charged." He thought that leaving lines 17 and 18 "conduct
unless condition is involuntarily produced" would perhaps contra- .
dict with the new language. ‘i

REPRESENTATIVE JENSEN stated there is not a conflict with the added!
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language. In a trial the jury is instructed to raise questions of
voluntary or involuntary behavior. A juror might feel that no one
voluntarily ingests alcohol. The consideration should be whether
or not the person on trial actually committed the crime. Whether
he can remember it or not is not the issue.

BRENDA DESMOND stated this statute would be in line with the in-
sanity defense. Leaving the proposed bill without amendments might
shift to the defense the burden of proving lack of the required men-
tal state. Further, the trial might be bogged down as to whether
the incident was voluntary or involuntary.

REPRESENTATIVE RAMIREZ felt the committee was getting confused on
what is a criminal defense.

REPRESENTATIVE SPAETH noted that testimony showed that "our hands
are somewhat tied under present case law." He asked if the pre-
sent bill creates a problem or if the amendments to the bill create
a problem. REPRESENTATIVE RAMIREZ replied the problem with the
present statute is the language they are trying to strike. They
want to make the law in compliance with the abolition of the in-
sanity defense. The problem with the bill as proposed is on line
24, "a voluntarily induced intoxicated or drugged condition is

not a defense to any offense..." It is felt that cannot be done.
It must be stated that even with a voluntarily induced intoxicated
condition it can be a defense if that condition deprives the per-
son of the ability to have a particular state of mind that is an
element of the defense charged.

The new amendment will eliminate the problem on line 24. The
language that is being stricken to make the present law consis-
tent with the insanity defense confused REPRESENTATIVE RAMIREZ.
He asked why should it be consistent? He had not been in favor
of elimination of the insanity defense. With the insanity de-
fense the language in this bill should be stricken. If a person
was convicted of a crime it would be determined if he would go
to prison or a mental hospital, and other factors would be taken
into account. A person who was intoxicated during a crime was
only in that state of mind during the crime. When the person is
tried he is no longer in that same state of mind. A person can-
not be sent to a mental institution in that situation. Involun-
tary intoxication on one occasion is totally different from men-
tal disease. '

BRENDA DESMOND stated in 1981 the Supreme Court ruled that the
language being stricken was essentially using a defense of men-
tal desease or defect which was the insanity defense before it
was changed.

REPRESENTATIVE HANNAH asked if a person got drunk and shot an-
other person, could he plead that he was drunk and would not do
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that under normal circumstances. It was replied that the courts
decide whether a person was voluntarily or involuntarily intox-
icated. Voluntary intoxication is not a defense to criminal
charges except a specific intent crime committed like conspri-
acy to commit murder. Involuntary intoxication can be a defense
to just about any crime.

REPRESENTATIVE RAMIREZ asked if involuntary intoxication was
treated differently than voluntary intoxication. Yes, because
voluntary intoxication is the defense to a specific intent crime;
involuntary intoxication is a defense that no crime was committed.
The bill would eliminate the distiction between voluntary and in-
voluntary intoxication. BRENDA DESMOND stated the statute as
presently written states that under certain circumstances that

is, involuntary intoxication, the person was not criminally re-
sponsible for the action, in other words there was no crime.

REPRESENTATIVE JENSEN noted the Attorney General's office worked
out the language for the amendment. They consider it to be con-
cise. The only proponent that supported the bill as originally
drafted was JOHN MATSKO.

REPRESENTATIVE JENSEN withdrew his motions in order for the com-
mittee to research the bill further.

HOUSE BILL 362

The motion of DO PASS was made by REPRESENTATIVE IVERSON. REPRE-
SENTATIVE ADDY seconded it.

REPRESENTATIVE RAMIREZ was opposed to the bill. He stated he
introduced the firstmandatory sentencing bill in the 1977 session.

He felt there are still problems with that law. It is an injustice .
to young people who might get drunk and commit a crime for the firsti

time.

REPRESENTATIVE SPAETH made a substitute motion of DO NOT PASS.
REPRESENTATIVE SEIFERT seconded the motion.

REPRESENTATIVE JENSEN was opposed to the motion. Intoxication
should not be an excuse for criminal behavior. The court needs
direction. e

REPRESENTATIVE SPAETH disagreed. A judge may take other factors
into consideration. He would still have flexibility.

REPRESENTATIVE ADDY stated he was opposed to mandatory minimum
sentencing but not as addressed by this bill.

[
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A roll call vote was taken on the motion DO NOT PASS. Those
voting yes were: D. BROWN, EUDAILY, KENNERLY, RAMIREZ, SCHYE,
SEIFERT, SPAETH, and VELEBER. Those voting no were: ADDY,
BERGENE, J. BROWN, CURTISS, DAILY, DARKO, HANNAH, IVERSON,
JENSEN, and KEYSER. The motion failed 10 to 8. The vote was
then reversed to a motion of DO PASS. The motion carried with
a vote of 10 to 8. Those voting no above voted yes on this
motion; those voting yes on the motion above voted no on this
motion. House Bill 362 left the committee on a DO PASS motion.

HOUSE BILL 415

REPRESENTATIVE SEIFERT moved DO PASS, seconded by REPRESENTATIVE
J. BROWN.

REPRESENTATIVE HANNAH asked if judges would go from district to
district if the workload was too high. It was replied WALLACE
CLARK is the only municipal judge in the state.

REPRESENTATIVE JENSEN stated that municipal courts are not set
up in small rural areas. He felt that a judge should focus on
being just a judge and not an attorney.

The motion of DO PASS carried with REPRESENTATIVE ADDY and JENSEN
voting against the motion.

HOUSE BILL 417

REPRESENTATIVE J. BROWN moved DO PASS, seconded by REPRESENTATIVE
EUDAILY. :

REPRESENTATIVE CURTISS moved the committee change the mispelled
words of "clonazepan" to "clonazepam" and "flurazepan" to "flur-
azepam". All were in favor of the motion.

REPRESENTATIVE J. BROWN moved DO PASS AS AMENDED, seconded by
REPRESENTATIVE EUDAILY.

All were in favor of the motion. House Bill 417 left the com-
mittee on a DO PASS AS AMENDED recommendation.

OTHER MATTERS

BRENDA DESMOND presented the committee with EXHIBIT J, a propocsed
draft of a bill that would define the term "general election" for
the purpose ©f submission to the people of laws or constitutional
amendments by the legislature.

The draft was requested by the Committee Chairman hecause of un-
certainty concerning the effect of 1979 changes in the election
law on the law governing the submission of ballot issues by the
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legislature to the people. Article III, Section 6 of the Montana
Constitution requires that referenda submitted to the people by
the legislature be submitted at the "general election." Article
XIV, Section 8 requires that constitutional amendments submitted
to the people by the legislature be submitted at the "next general
election.”

From 1889 until 1979 "general election" was defined to mean elec-

tions held in even numbered years. Therefore, constitutional amend- :

ments and referendums have traditionally been brought to the people
in even numbered election years.

In 1979 the election law was amended slightly. Section 13-1-104
is entitled "Time for Holding General Elections". Under that
section, there is now a "general election" in even numbered years
for the election of federal officers and statewide officers and
there is a "general election" in odd-numbered years for the elec-

tion of "municipal officers and officers of political subdivisions."

The question was raised that if the constitution requires an amend-
ment be submitted to the people during a "general election", what
exactly is meant by "general election". It was felt that "general
election" means elections in both even and odd-numbered years but
that it should still mean an election that takes place in even

g

I

numbered years because that is when the most voters turn out be- -

cause that is when most state and federal offices are filled.

REPRESENTATIVE CURTISS asked if a person does not vote during one
of the elections between presidential elections, will his name
be eliminated from the list of registered voters. BRENDA DESMOND
did not think do. Cancellation of registered voters occurs every
four years after the presidential election.

If a person did not vote during the presidential election, his
name is eliminated from the list of registered voters.

REPRESENTATIVE KEYSER moved the committee adopt the draft as a
committee bill. .

REPRESENTATIVE BERGENE seconded the motion. All were in favor of
the motion except REPRESENTATIVE HANNAH.

HOUSE BILL 471

REPRESENTATIVE ADDY moved DO PASS, seconded by REPRESENTATIVE
JENSEN. REPRESENTATIVE ADDY felt the bill would be cost saving.

REPRESENTATIVE RAMIREZ stated if members of the committee feel we
need additional court judges, this bill is a cheaper way to go.

He was in favor of the bill. Yellowstone County definitely needs -

more help.
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There is no possible way the district judges can handle their

workload. The county, if this bill passes, would not have to

hire additional staff as the current staff would be available

for the referee's use. This would also help avoid electing a

new judge in the 6th judicial district; which the people there
do not want in the first place.

REPRESENTATIVE CURTISS moved the amendment, as proposed in the
hearing, that the position need not be full time.

The motion was seconded by REPRESENTATIVE KEYSER.
REPRESENTATIVE SPAETH felt the amendment would open it up to
more than one referee. The idea of the bill is to not pay for

more than one.

REPRESENTATIVE ADDY stated one or more people could serve as
referee with a total time equivalent to one full time position.

REPRESENTATIVE CURTISS withdrew the amendment until further in-
vestigation could be made. REPRESENTATIVE ADDY withdrew his mo-
tion on the bill.

The committee adjourned at 12:10.
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DAVE BROWN, Chairman Maureen Richakdson, Secretary
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BOARD OF PHARMACISTS EYJ\\‘OH': A
2/2-(33

1424 9TH AVENUE
HELENA.MONTANA 59620
TED SCHWINDEN. GOVERNOR (406)449-3737
; SIATE OF MONTANA
SRR
WARREN AMOLE, EXECUTIVE SECRETARY SIOIST AveE, MO SUITE 10O GREATFALLS MM T 39408 (4051751-3131
Date: February 2, 1983
To: Representative Dave Brown, Chairman, Judiciary Committee, and Members

From: Warren R. Amole, jr., R.Ph., )
Executive Secretary
Re: House Bill 417

This bill is an act updating the list of controlled substances. There are
two main reasons why the Board of Pharmacists is requesting the passage of this
bill. '

Number 6ne is to have the drugs listed in the various schedules to conform
with the listing in the Code of Federal Regulations. In the present statutues
(referred to on page 1 of the Bill) most drugs are listed consecutively in
paragraphs. This makes it difficult to locate a specific drug. You will notice
that the format in this Bill names the drugs in list form. This will be helpful
to anyone who has need to use the list. |t will also make it easier to add,
delete, or change drugs in the future.

Number two is that although the Board is given the authority to schedule,
reschedule or delete a ''controlled substance' (50-32-203 MCA), it has been
recommended by the Attorney General's office and others that the Board support
a bill in each session of the Legislature that reflects any revisions that may
have occurred in the two year interval between legislative sessicns. This Bill
will help to eliminate any discrepancy between the statutory schedules of con-
trolled substances and administrative rules.

In addition, whenever a drug possession case goes to court that involves a

drug that has been scheduled by the Board but not by the Legislature, the

AN EQUAL OPPARTUNITY EMPLOYEX
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defendant uses the defense that the Board has delegated its authority to
schedule drugs to the Federal Government. So far the judges have not allowed
this defense ploy but this Bill would eliminate this possibility.

| have included an amendment to this Bill that corrects two misspelled

words.

The Board of Pharmacists recommends the passage of this bill.



AMENDMENT TO HOUSE BILL 417

Page 16, line 24, change '"{f}-ctonazepan'' to '"(f) clonazepam'

Page 17, line 4, change '{k}-flurazepan'' to " (k) flurazepam"




STATE OF MONTANA

DEPARTMENT OF ADMINISTRATION TED SCHWINDEN

(/I/(smo vandum {_\606367

TO: REPRESENTATIVE GENWE DOWALOSON, DrstrIicT 29 Eth't 8

32 f63

FROM: MIKE YOUNG, ADMINISTRATOR
INSURANCE AND LEGAL LIVISIO

DATE: JANUARY 28, 1385

SUBJECT: H.B. 357 - LiaBILITY OF GOVERNMENT EMPLOYEES

THE FOLLOWING IS A SUMMARY OF H.B. 357 INCLUDING BOTH PRO’'S AND

CON'S:

THE PRIMARY IMPETUS FOR THIS BILL IS THE EVER INCREASING NUMBER

OF CIVIL RIGHTS ACTIONS BROUGHT UNDER FEDERAL LAW AGAINST EMPLOYEES

OF STATE AND LOCAL GOVERNMENTS. ALTHOUGH MANY OF THESE ACTIOWS

COULD BE PRESENTED AS NEGLIGENT OR WRONGFUL CONDUCT UNDER THE

STATE TORT CLAIMS ACT, SUCH CLAIMS ARE FILED UNDER FEDERAL LAW TO IMPOSE
PERSOWAL LIABILITY UPON OFFICERS AND EMPLOYEES. INDEED, MANY

CLAIMS ALLEGE BOTH TORTIGUS AND CIVIL RIGHTS VIOLATIONS IN ORDER

TO IMPOSE LIABILITY UPON BOTH THE GOVERNMENT AND THZ INDIVIDUAL.,

UNDER CURRENT STATE LAW, SECTION 2-9-30G5, ICA, EMPLOYEES ARE
IMMUNIZED AND INDEMNIFIED FOR ACTIONS THAT ARE NOT INTENTIONAL

OR FELONIOUS, AND TAKEN WITHIN THE COURSE AND SCOPE OF EMPLOYMENT.
THIS INDEMWITY PROVISION DOES NOT APPLY TO FEDERAL CIVIL RIGHTS
LAWS, IN ADDITION, VIOLATIONS OF SUCH LAWS ARE DEEMED INTENTIONAL
OR WILLFUL AND IN CERTAIN INSTANCES CAN BE CRIMINALLY PROSECUTED
BY THE U,S. JusTice DEPARTMENT AND WOULD THEREFORE BE EXCLUDED
FROM INDEMNITY UNDER STATE LAW.
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AGAINST THIS BACKGROUND, YOU SHOULD NOTE THAT CIVIL RIGHTS
ACTIONS UNDER FEDERAL LAW WERE RELATIVELY RARE UNTIL RECENT

TIMES. HOWEVER, A SURVEY OF STATE AGENCIES IN JUNE OF LAST YEAR
REQUESTING CLAIM AND SETTLEMENT DATES ON ALL CASES BROUGHT

UNDER 42 USC 1933 DURING THE PAST FIVE YEARS INDICATED AN ALARMING
TREND, OveR 142 CIVIL RIGHTS CLAIMS HAVE BEEN FILED AGAINST
STATE OFFICERS AND EMPLOYEES IN THIS PERIOD WITH TOTAL SETTLEMENTS
AND JUDGMENTS IN THE AMOUNT OF $3Z8,641, THIS AMOUNT DOES NOT
INCLUDE ANCILLARY ITEMS SUCH AS DEFENSE COSTS AND ATTORNEYS FEES
TO CLAIMANTS WHICH MAY BE AWARDED UNDER FEDERAL LAW. [1OREOVER,
SINCE THE RESULTS OF THE SURVEY WERE COMPILED, [ AM AWARE OF TWO
RECENT CIVIL RIGHTS CASES FILED AGAINST STATE OFFICIALS:

(1> L.R. 3ReTz v, DEPARTMENTS_ OF JUSTICE, INSTITUTIONS AND
ADMINISTRATION, THIRTEENTH JUDICIAL DISTRICT (AMOUNT UNKNOWN);

(2) Roe amp [oe v, KelTH ColBO, JoHN |AFAVER, CARROLL SOUTH.

ET AL., No. 56421, FourTs JubiciAL visTRICT (SEEKING 1.5 MILLION).

SINCE ONLY FOUR OF THE 147 CLAIMS HAVE RESULTED IN PAYMENTS OF
ANY KIND, IT CAN BE ASSUMED THAT THE BALANCE OF THESE CLAIMS
ARE LARGELY UNFOUNDED.

H.B. 357 ATTEMPTS TO AMELIORATE BOTH EMPLOYEE AND AGENCY CONCERWS

OVER THESE ISSUES IN TWO WAYS:

(1) THE STANDARD OF INTENTIONAL BEHAVIOR QUALIFYING FOR INDEMNI-

FICATION HAS BEEN BROADEWED FROM INTENTIONAL AND FELONIOUS CONDUCT
TO ACTIONS CONSTITUTING AN OFFENSE UNDER THE CRIMINAL CODE; AND
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(2) THE STATE MUST PROVIDE A DEFENSE FOR ALL CLAIMS INCLUDING
CIVIL RIGHTS CLAIMS AGAINST EMPLOYEES UNLESS THE ACT CONSTITUTES
AN OFFENSE UNDER THE CRIMINAL CODE,
UNDER BOTH CIRCUMSTANCES OUTLINED ABOVE, NOTHING IN THE BILL
CHANGES THE BASIC REQUIREMENT IN EXISTING LAW THAT THE EMPLOYEE
MUST BE ACTING IN THE COURSE AND SCOPE OF EMPLOYMENT TO BE

DEFENDED OR INDEMNIFIED.
THE ANTICIPATED BENEFITS OF THIS LEGISLATION ARE AS FOLLOWS:

(1) EMPLOYEE - EMPLOYER CONFLICTS PENDING LITIGATION WOULD BE
MINIMIZED, THUS ALLEVIATING MORALE PROBLEMS IN THE WORKPLACE.

(2) [NDEMNITY BY THE STATE FOR DOUBLE DEFENSE COSTS AND ATTORNEYS
FEES WOULD BE ELIMIWATED IN MOST CASES EXCEPT FOR CLEAR CONFLICTS
OF INTEREST BETWEEN THE AGENCIES AND THE EMPLOYEES.

(3) By PROVIDING A JOINT DEFENSE IN ALL CASES FOR THE AGENCY
AND THE EMPLOYEE, THE STATE CAN MAINTAIN BETTER CONTROL OVER THE
LITIGATION AND SETTLEMENT OF CLAIMS WHICH SHOULD REDUCE DEFENSE

COSTS.

(4) ALL INDEMNITY CLAIMS BY EMPLOYEES WILL BECOME COVERED BY

THE UEPARTMENT OF ADMINISTRATION'S SELF-INSURANCE PLAN WHICH WILL
DEFEND AND PAY ALL SUCH CLAIMS FROM THE SELF-INSURANCE FUND.

THIS WILL AVOID SUPPLEMENTAL APPROPRIATION REQUESTS TO THE
LEGISLATURE BY AGENCIES TO PAY JUDGMENTS ON BEHALF OF EMPLOYEES
FOR CIVIL RIGHTS CLAIMS.
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(5) OFFICERS, DIRECTORS AND EMPLOYEES OF STATE AND LOCAL
GOVERNMENT WILL BE ABLE TO MAKE DeCISIONS ON CONTROVERSIAL
ISSUES WITHOUT FEAR OF PERSONAL REPRISAL IN THE CIVIL COURTS.
THIS RATIONALE 1S USED EXTENSIVELY BY THE COURTS TO JUSTIFY
BOTH JUDICIAL IMMUNITY AND PROSECUTORIAL IMMUNITY FROM CIVIL

LIABILITY.

(6) No EMPLOYEE WILL BE INDEMNIFIED FOR ACTS OUTSIDE THE COURSE
AND SCOPE OF THEIR EMPLOYMENT OR FOR ANY ACTION THAT CONSTITUTES
AN OFFENSE UNDER THE MoNTANA CRIMINAL CODE.

THE ARGUMENTS AGAINST H.B. 357 WILL BE AS FOLLOWS:

(1) CONGRESS AND THE FEDERAL COURTS HAVE IMPOSED PERSONAL
LIABILITY Oil PERSONS ACTING UNDER “COLOR OF LAW” IN THE VIOLATION
OF CIVIL RIGHTS AS A MATTER OF PUBLIC POLICY WHICH SHOULD NOT

BE DISTURBED BY THE STATE.

(2) CERTAIN PERSONS COMMITTING VIOLATIONS OF PERSONNEL REGULATIONS
OR INSTRUCTIONS OF AN EMPLOYER IiN CARRYING OUT THE DUTIES OF
EMPLOYMENT MUST BE INDEMNIFIED BY THE STATE OR POLITICAL SUB-
DIVISION BECAUSE SUCH AN ACT DOES NOT CONSTITUTE A VIOLATION OF

THE CRIMINAL CODE.

IN SUMMARY, THE POLICY QUESTION TO BE ANSWERED IS WHETHER THE

RISK OF INDEMNIFYING A FEW EMPLOYEES ENGAGED IN NONCRIMINAL,
WRONGFUL CONDUCT IS OUTWEIGHED BY THE BENEFIT OF DEFENDING NUMEROUS
OFFICERS AND EMPLOYEES INDIVIDUALLY NAMED IN LITIGATION THAT IS



-5-
WITHOUT MERIT, AND WHICH INHIBITS THE ABILITY OF SUCH PERSONS
TO EFFECTIVELY PERFORM THEIR DUTIES. [HE LATTER APPEARS TO BE
A MORE PRUDEWNT CHOICE.

[F YOU HAVE ANY QUESTIONS, PLEASE CALL.

IMY/cE
cC: SENATOR JoE FMAzurek, DisTricT No. 16



Amendments to H.B. 357 (introduced).

1. Page 2,
Strike:
2. Page 2,
Strike:
3. Page 2,
Strike:

4., Page 2,

line 1.
ll:"

line 2.
line 2 in its entirety

line 3.
n (E) "

line 4.

Following: "employee"

Insert:

"as provided in subsection

\A

(4)"
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TESTIMONY - James w.3gl7_OSSER, D.V.M. Emb‘b.b
H. B.

SUPPORT OF BILL ‘9‘/3 1%3

My name is Jim Glosser. I am the Administrator of the Animal Health
Division, Department of Livestock.

My testimony is based on experience as I am an administrator of the
Department of Livestock and the State Veterinarian. It is a position
of responsibility unlike some other administrator positions, as the
Board of Livestock is unavailable to make decisions on a day-to-day
basis. I am hired specifically to make decisions and am responsible
for supervising licensed professionals. I also have full
responsibility for some shared federal programs which deal daily with
the granting of licenses and permits and the revocation of them. My
decisions are many times of an emergency nature and of such importance
that a firm decision must be made quickly in order to maintain
position of control over program or people involved.

At present, I am a defendant in a case under appeal to the Federal
Circuit Court. I was sued in Federal District Court for action taken
in revocation of a permit and found 1iable in District Court for those
actions and I am individually liable under Civil Rights law, subject
to judgment in the sum of over $275,000. The jury found that I acted
beyond my scope of authority. Whether that is true or not, I acted in
a manner compatible with predecessors in the same position, which I
learned, in working for predecessors. I was taught to act in this
manner, under similar circumstances and situations. Moreover I
received no objections from counsel and ratifications of acts by

superiors.

Point of Testimony

1.

State employees are hired to make decisions and in some cases must
make them in order to control a program or people under supervision or
people under licensing program. This is especially true in
administrative positions.

Sometimes these decisions must be made either immediately or in a
short time frame to protect the public.

If employees must worry constantly of being individually 1iable for
actions, taken within the scope of their authority, the time will come
when few people will be willing to make a decision. These are not
criminal actions, they are simply decisions which must be made quick-
ly. 1If the problem is not taken care of, soon all decisions will be
made either at a hearing or by the director of each department, if he
is willing.

I urge the committee to render a do pass on HB 357,
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TO: HOUSE JUDICIARY COMMITTEE ¢
MONTANA STATE HOUSE OF REPPESENTATIVES . . o Vo
' MONTANA STATE CAPITOL E - C
HELENA, MONTAMA 59620 | G
FROM: JIM NUGENT, MISSOULA CITY ATTORNEY : gt ,{
ey ).
RE: HOUSE BILL 357 - TO REVISE THE LAWS RELATING TO a . b
IMMUNIZATION AND INDEMNIFICATION OF GOVERNMENT EXMPLOYEES ' 1
DATE:  FEBRUARY 1, 1983 ;
1
Dear House Judiciary Members: had
I am writing to you to express my support for House Bill 357 i

and the amendments proposed for House Bill 357 by Jerry Johnson,
Chief Probation Officer with the Fourth Judicial District,
Missoula County Courthouse, Missoula, lontana. House Bill 357

is an Act to revise the laws relating to irmunization and indemni-
fication of governmental employees, The objectives of this bill
are commendable as they will help give governmental employees in
Montana some peace of mind with respect to threats of lawsuit and
actual lawsuits filed against them as governmental employees.

-y ;,W&_*—msuo At iy

Some justifications for the enactment of a bill such as
HB 357 are as follows:

1) It would be an injustice to the governnmental officer
or emploiee. particularly in the absense of bad faith,
to be subjected to personal liability as a result of
the exercise of his/her discretion in performing
the legal obligations of his/her position.

LA

2) The bill helps eliminate the danger that, the threat
of personal liability would deter the governmental - !
officer or employee in his/her willingness to execute
his/her office with the decisiveness and the judgment
required for the public good.

3) The bill helps eliminate the fear that the threat
of personal liability might deter citizens from
holding public office or being employed as a-governmental
employee, - :

“Mr. Johnson's proposed amendments are to' (1) section 3,
page 3, lines 3 and 4, elimination of the words "or is unable"
(defendant employees would still be provided legal counsel);
(2) adding two subsections to subsection (6) to identify two
additional areas of employee conduct that should be identified
as inappropriate conduct by the employee or officer; and
(3) to add a new section that would allow the court to award
attorney's fees to defendant governments and/or employees if a
court finds that the plaintiff brought.a frivolous suit or brought
the suit with a maliclous purpose or in bad faith.

I would urge your support for HB 357 and further urge your
support for the amendments proposed by Mr. Johnson. Thank
you for considering my comments.

Yogra truly,
-

——

AL 0 m
Jim Nugent, City Attotney
JIN/3d /

cc: Senator Joe Mazurek; Representative Gene Donaldson;
Representative Jerry Metcalf; Representative Gene Ernst;
Alec Hansen, Executive Director of the Montana League
of Cities and Towns.
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RECOMMENDED CHANGES TO H.B. 357

Page 3, Lines 3 and 4, Delete or is unable
Page 4, Line 19, Change (b) to (c) and insert a new

(b) the conduct upon which the claim is based does arise out

of the course and scope of the employees' employment, but

fails to conform with established written rules, policies, or

standards of conduct of the employer; or

Page 4, Line 21, Change (c) to (4d)

Page 4, Line 23, Insert (e) the employee compromised or

settled the claim without the consent of the government entity

employer.

Page 5, Line 7, Insert (8) If the plaintiff fails to prove

actionable conduct by the employer or employee and the Court

determines the allegations are frivolous, malicious or made in

bad faith, the Court may award attorney fees against the plain-

tiff and in favor of the defendant




/NISSOULA COUNTY
orrce o e arromey 1B 357

' MISSOULA, MONTANA 59802
TELEPHONE: (406) 721-5700 &}\’brt ‘
ROBERT L. DESCHAMPS Ili \
COUNTY ATTORNEY 4
February 1, 1983 /83

Dave Brown

Chairman

House Judiciary Committee
State Capitol Bldg.
Helena, MT 59601

Re: House Bill 357
Dear Representative Brown and members of the Committee:

I offer this letter in support of HB 357 which revises the
present statutes regarding the indemnification of governmental
employees sued for acts arising from the performance of their
duties.

The existing law appears to allow for employees to be indemni-
fied for misdemeanors they commit while acting within the scope
of their employment. This has caused some considerable diffi-
culty in Missoula County. HB 357 removes this problem and
makes it clear that employees are only to be indemnified when
they are civilly sued, and that government employers are not
required to defend or pay fines in criminal charges brought
against their employees.

In addition, the bill clarifies that employees are protected
when civil rights suits are filed against them in Federal
Court. There is some question whether the existing law
adequately does this, and again, in Missoula County, this
has been a problem as we have been getting civil rights
actions filed against employees at a rate of one every other
week. To date, not a single case has been successful, but
the costs of defending them are substantial and could easily




Dave Brown
Page 2

bankrupt individual employees if they had to pay for these
defenses out of their own pocket.

Finally, the bill would change existing law by indemnifing
employees for intentional torts. Some objections have been
raised to this, and these objections are legitimate to the ex-
tent that a governmental employer should not be reponsible for
the ultra vires intentional torts of its employees, any more
than it should be responsible for an employee's criminal acts.
On the other hand, many lawsuits falsely allege intentional
torts, and employees deserve protection against false claims
of intentional torts every bit as much as against unfounded
claims of negligence. The costs of defense will be the same,
and it will be a hollow victory for any employee who goes
broke successfully defending himself against an intentional
tort claim for acts arising out of his employment.

I think that subsection (6) (a) (Page 4, lines 16-18), may cover
the objections raised, in that unauthorized acts may not arise
out of the course and scope of the employee's employment.
However, some more positive language might be appropriate.

I hope that an acceptable solution can be accomplished, as

it is a badly needed a thwhile piece of legislation.

RLD:hr
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WITNESS STATEMENT

Name Hoghss (. Gostscnsod Committee On JypicifhY
Address _L/ymwesrzal 277 Date 2/
Representing As. Arernir}icons Support (~
Bill No. K4 3759 Oppose

Amend

AFTER TESTIFYING, PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
Comments: . .
1. 7 storn's Goicrcnsen, KEpRESERTING  TI1E UmiTes
UNiox)  THE BReJTHERHCOD A WTARNEE g EmPILeyv FES , A0
s
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Itemize the main argument or points of your testimony. This will
assist the committee secretary with her minutes.

FORM CS-34
1-83
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HB-389
STATEMENT OF GLEN L. DRAKE ON BEHALF OF THE
AMERICAN INSURANCE ASSOCIATION

The American Insurance Association 1s a trade group of
approximately 150 casualty insurers.

HB 389 purports to change the method of insuring for auto
liability idinsurance from a method of insuring both the named
insured and other persons, such as the named insured and members
of higs family and spouse while driving owned vehicles, to a
method based solely upon insuring the '"'named insured persons."

The bill's problems are many. First, it fails, as written

to achieve its objective.

1. Page 2, line 1, refers to "owner's or operator's
policy."
2. Line 8 through 15, page 2, provides that the "owner's"

policy shall insure the person named and any other person using

any vehicle with the permission of the "owner."

3. Page 5, lines 3 and 4, refers again to "or operator."

4, Page 7, line 2, again refers to "owners."

Thus, the bill as written gives coverage for anyone using a
vehicle with the owner's permission - contrary to the stated
purpose of the bill.

However, assuming that the bill could be cleaned up to
achieve its stated purpcse, the question ari.ses, "Is such under-
writing change desirable?" I believe that a minimal review will
show that it is not. 1

Section 1, page 1, 1lines 11 through 16, requires that
liability ' insurer shall issue policy '"without regard to the
motor vehicles owned or operated by the insured.” Thus, the
person with ten vehicles pays the same rate as a person with one.

I have ng particular problem with writing insurance for a

"named insured" and excluding all others, It would be a very

simple underwriting procedure. That would mean, however, that a

family with four drivers in it would all have to be named



insureds 1in order to have coverage. If no consideration can be
given to the motor vehicles owned, then a family of four drivers
that owns only one vehicle would have to pay the same rate as a
family of four drivers that owns four autos. That does not seem
desirable.

The problems get worse though as you analyze them.

Under present underwriting procedures, a policy normally

insures a named insured - his or her spouse and members of the
family - and anyone driving the owned vehicle with the permis-
sion of the insured. Under the proposed bill, that would not be
true. If you loaned one of your vehicles to a friend and the

friend had no insurance of his own, the friend would not be
covered when driving your vehicle.

Another example of problems comes in the Uninsured Motorist
area.

Under present law, if an insured automobile is struck by an
uninsured motorist and injury occurs to the occupants of the
insured auto, all of ‘the injured occupants of the insured auto
will have coverage and be able to collect from the uninsured
motorist coverage.

Under this bill, 1if Daddy is the only named insured (the
only driver), and he, his wife and four kids are all injured by
an uninsured motorist, only Daddy would be able to recover from
the uninsured motorist coverage.

Think also of the business that owns many vehicles with
many employees driving. A separate policy would have to be
written on each driver - a very cumbersome procedure.

Although the problems created by this type of underwriting
are many, I won't go further into them other than to say that if
this bill becomes law, that it will, I believe, be unique in the
50 states. To my knowledge, no other state has such a law.
That alone will cause many problems to the people of this state
including extra costs caused by necessary special handling.

I recommend that you give HB 389 a do not pass recommen-

dation. -
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REGARDING HOUSE BILL NO. 389 -EX"U'bl't T

To: The House Judiciary Committee ‘ 1 g

From: Independent Insurance Agents' Association of Montana
Date: February 2, 1983
Re: Opposition to House Bill No. 389

We understand the intent of this bill as being one of the
insuring public's objectives, to obtain the greatest possible
protection at the lowest possible cost. However, we are concerned
that this bill may cause problems for the insuring public in both
the areas of cost and protection.

Attached to this statement is a copy of a study performed by
the Research board of the Society of Chartered Property and Casualty
Underwriters on insuring the driver. This report shows that the
concept of insuring the driver is not a new idea in the insurance
industry. The history of insuring the driver coverage is reported
on page 121 of this report. The report also points out many of
the questions that effect coverage and cost when this method is
employed.

Todays insurance contracts have not been written solely by
the insurance companies. Many of today's insurance coverages have
been dictated by court decisions. With this proposed legislation,
several questions are raised as to the insuring publics protection.
Many of these questions are asked in this report.

Because a certain dollar amount of loses can be predicted, a
certain amount of premium dollars must be generated. Currently a
charge per vehicle is the method used. Under this bill it would
appear that charges would be assesed‘on persons who operate motor

vehicles. If there are more drivers in a family than vehicles, is

(1)



this system of fating motor vehicle liability more equitable?
After reviewing this report and considering the questions
raised, the Independent Insurance Agents' Association of Montana
can not support this bill.
We urge the House Judiciary Committee to consider these
questions raised and the effect on the Montana insuring public

before taking action on this bill.

Respectfully submitted by:
Roger McGlenn
Independent Insurance Agents' Association of Montana



- INSURE THE DRIVER-A STUDY

Researcn Boarp, Sociery or C.P.C.U.

INTRODUCTION

~ Statement of Problem
The securing of adequate automobile liability: insurance protection at
a2 reasonable price is becoming increasingly difficult for the insuring
public, as evidenced by concern over mounting loss ratios and continuous
agitation for rate relief reporred in insurance trade journals for the past
several vears.! While there are various problems involved, two subjects
w continually recur. These are:

(1) Restrictions of coverage.
(2) Individual rating of risks.

Tis paper was presented ar the 1966 Awunual Seminars in St. Louis, Missouri, by
:%: Seciety’s Research Board. Assisting the editors <were Donald L. Anderson,
CP.CU.; James W. Hamilton, C.P.C.U; Ronald H. Ranlall, CP.C.U.; and Dr.
Rupert H Strain, C.P.C.U., CL.U.

Biographical Data of Editors

iries R. Buchbeit—Secretary, IHome Insurance Company and Home Indemnity
:pany, New York, in charge of Casualty Claim Division; B.A. degree, 1950,
2:na cum laude, Duquesne University; C.P.C.U. 1961.

J. Wesiey Qouis—Manager, Commercial Lines Division, Multi-Line Insurance Rating
- Bureau, New York; BS. degree in Fire Protection and Safety Enginecring, 1951,
& | :inois Tnstitute of Technology; CP.C.U. 1959,
Arikur E. Parry—Secretary, Home Insurance Company, New York, in charge of
Sates, Research and Adverusing; AB. degree, 1953, Boston University; C.P.C.U. 1957.
47 :hony P. Sinisgalli-Senior Underwriter, Mutual Insurance Rating Burcau, New
- L, BS. degree in Education, 1948, Fordham University; C.P.C.U. 1964.

' Wkile the list of specific articles would be endless, representative reports and articles spanning
i - Lis area include the following:
u Farce, Kenncth O., “Balance Sheet Shows Realities Are Grim but Not Unendurable,” The
veiional Underioriter, May 29, 1959,
*Stock Companies Have $217 Million Premium Gain; Loss Ratio Improves,” The National
Swlerwriter, May 29, 1959, )
Force, Kenneth O., “Auto Is More Complex, Competitive,”” The National Underwriter, June
HO' 1260,
Nelson, Robert A., “Safe Driver Insurance Plun: The Case For,” and
Kelley, Robb B., “Safe Driver Insurance Tlan: The Case Against,” The Anvnals of the Society
? Chartered Property and Casualty Usderwritcrs, Volume 13, No. 3, pp. 207220 (Winter,
“50).
h Force, Kenneth O., “Business Deals More Energetically with Auto Insurance Situation,”
e Natiornal Underwriter, May 26, 1961,

(Continued on next page)

i‘h € The Society of Chartered Property and Casualty Underwriters, 1968. All Rights Reserved
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136 The Annals of the Society of CP.C.U,

be so difficult to administer and, further, because of certain discrimina-
tions to many who are occasional drivers today.

That the present system appears to have shortcomings with respect to
reimburscment for the injured public is both readily evident and carefully
documented. In one of the most publicized treatises* on the subject,
certain such shortcomings of the present system are spelled out:

1. Some injured persons receive no compensation and others receive
far less than their cconomic losses, This is due partly to the role of fault
in the system: the injured party must show both that another was at fault
and that he himself was blameless. Even though such may be proved
conclusively, the person legally responsible may be financially irrespon-
sible, cither through lack of insurance (for any reason) or lack of suffi-
cient financial assets to satisfy the claim.

2. The system rarcly provides prompt compensation for personal
injurics, and usually final payment is several years after the incident. In
part, this is due to the increasing backlog of cases but the result is some-
times a scttlement for less to obtain some much-needed remuneration.

3. Converscly to 1 above, some claimants obtain an excessive award
or scttlement, cspecially with regard to minor injurics. Companies, to
avoid the expenses and risks of litigations, will ofter a gencrous amount
for a small, though proper, claim. It is quite true that the higher the claim,
the more apt the company is to resist the requested settlement.

4. Costs of the present system are reflective of both losses and adrmin-
istration operation. Because of the role of fault in the system, intricate
details of accidents are routinely contested after claborate preparations.
In some cases, the expense of the contest may exceed the amount claimed.

5. The system suffers not only from the toll of physical injury but
also the tol] of psychological and moral injury which results from pressures
for cxaggeration to improve the case of the defense. This strikes ar the
integrity of both the insured and the injurced parties, and such tempration
may prove to be too great in many cases,

In retrospect, the substitution of a driver’s policy for the owner’s pol-
icy would not be designed or expected to alleviate any of these shortcom-
ings. It is submnitted that such a substitution is neither feasible nor warranted
because of the overwhelming difficulties presented, and because such a
substitution would not improve the lot of the injured public, even if all
the required legislation were passed and the expensive administrative pro-
cedurces were changed.

¢ Keeton, Robert E. and O’Connell, Jefrey Q. Basic Protection for tihe Trafe Victim.
Boston, Massachusetts: Little, Brown and Company, 1965.
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BILL NO.

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: " AN ACT TO DEFINE THE TERM "GENERAL
ELECTION" FOR THE PURPOSE OF SUBMISSION TO THE PEOPLE OF LAWS OR
CONSTITUTIONAL AMENDMENTS BY THE LEGISLATURE; AMENDING SECTIONS

13-1-101 AND 13-1-104, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 13-1-101, MCA, is amended to read:

"13-1-101. Definitions. As used in this title, unless the
context clearly indicates otherwise, the following
definitions apply:

(1) "Anything of value" means any goods that have a
certain utility to the recipient that is real and that is

ordinarily not given away free but is purchased.

(2) “Candidate" means:
(a) an individual who  has filed a declaration or
petition for nomination, acceptance of nomination or

appointment as a candidate for public office as required by law;

(b) for the purposes of chapters 35, 36, or 37, an
individual who has publicly announced his intention to seek
nomination or election to public office by write-in vote and who
has received a contribution or made an expenditure or has given

an authorization to another person to receive a contribution



or make an expenditure for the purpose of supporting his
nomination or election.

(3) (a) "Contribution" means:

(i) an advance, gift, loan, conveyance, deposit,
payment, or distribution of money or anything of value to
influence an election;

(ii) a transfer of funds between political committees;

(iii) the payment by a person other than a candidate or
political committee of compensation for the personal
services of another person that are rendered to a candidate or
political committee.

(b) "Contribution" does not mean:

(i) services provided without compensation by
individuals volunteering a portion or all of their time on
behalf of a candidate or political committee or meals and
lodging provided by individuals in their private residence for
a candidate or other individual;

(ii) the cost of any bona fide news story, commentary, or
editorial distributed through the facilities of any
broadcasting station, newspaper, magazine, or other
periodical publication of general circulation;

(iii) the cost of any communication by any membership
organizatioﬁ or corporation to its members or stockholders or
employees, so 1long as such organization 1is not a primary
political committee; or

(iv) filing fees paid by the candidate.



(4) "Election" means a general, special, or primary
election held pursuant to the requirements of state law,

regardless of the time and/or purpose.

(5) "Election administrator" means the county clerk and
recorder or the individual designated by a county
governing body to be responsible for all election

administration duties, except that with regard to school
elections, the term means the school district clerk.
- (6) "Elector" means an individual qualified and

registered to vote under state law.

(7) (a) "Expenditure" means a purchase, payment,
distribution, loan, advance, promise, pledge, or gift of
money or anything of value made for the purpose of

influencing the results of an election.

(b) "Expenditure" does not mean:

(i) services, food, or lodging provided in a manner that
they are not contributions under subsection (3);

(ii) payments by a candidate for his filing fee or for
personal travel expenses, food, clothing, lodging, or
personal necessities for himself and his family:

(iii) the cost of any bona fide news story, commentary, or
editorial distributed through the facilities of any
broadcasting station, newspaper, magazine, or other
periodical publication of general circulation; or

(iv) the cost of any communication by any membership

organization or corporation to its members or stockholders or

-
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club, wunion, or other organization or group of individuals or a
candidate as defined in subsection (2) of this section.

(12) "Political committee" means a combination of two or
more individuals or a person other than an individual who makes a
contribution or expenditure:

(a) to support or oppose a candidate or a committee
organized to support or oppose a candidate or a petition for
nomination; or

(b) to support or oppose a ballot issue or a committee
organized to support or oppose a ballot issue; or

(c) as an earmarked contribution.

(13) "Political subdivision" means a county,
consolidated municipal-county government, municipality,
special district, or any other unit of government, except
school districts, having authority to hold an election for
officers or on a ballot issue.

(14) "Primary" or "primary election" means an election held
throughout the state to nominate candidates for public office at
times specified by law, including nominations of candidates
for offices of political subdivisions when the time for such
nominations 1is set on the same date for all similar
subdivisions in the state.

(15) "Public office” means a state, county, municipal,
school, or other district office that is filled by the

people at an election.



(16) "Registrar" means the county election
administrator and any regularly appointed deputy or
assistant election administrator.

(17) "Special election" means an election other than a
statutorily scheduled primary or general election held at any
time for any purpose provided by law. It may be held in
conjunction with a statutorily scheduled election.

(18) "Voting machine or device" means any equipment used
to record, tabulate, or in any manner process the vote of an
elector.”

Section 2. Section 13-1-104, MCA, is amended to read:

"13~1-104. Times for holding general elections. (1) A
general election shall be- held throughout the state in every
even-numbered year on the first Tuesday after the first

Monday of November to vote on ballot issues required by Article

III, Section 6, or Article XIV, Section 8 of the Montana

constitution to be submitted by the legislature to the electors

at a general election unless an earlier date is provided in the

law authorizing the ballot issue, to elect federal officers,

state or multicounty district officers, members of the
legislature, judges of the district court, and county officers
when the terms of such offices will expire before the next
scheduled election for the offices or when one of the offices
must be filled for an unexpired term as provided by law.

(2) A general election shall be held throughout the
state in every odd-numbered year on the first Tuesday after the

first Monday in November to elect municipal officers, officers



of political subdivisions wholly within one county and not
required to hold annual elections, and any other officers
specified by law for election in odd-numbered years when the term
for the offices will expire before the next scheduled
election for the offices or when one of the offices must be
filled for an unexpired term as provided by law.

(3) The general election for any political subdivision
required to hold elections annually shall be held on school
election day, the first Tuesday of April of each year, and is
subject to the election procedures provided for in

13-1-401."

-End-

MISC3/13-1-101



l~‘

G3J2NQO0Y¥YLNI

" Ghibt o
/31

-pu3z-

10/%600 31

pobmn sneyje Mk go Frvere o 2 o)
M g0 s sgyron)xed o W)
50 viosied ). 5201Ad2p WeRIpR VT

o} o

aje3ys |(vjude f jJO BOUB

o3ju| usxey 2aq ALew

uy

S Y L14R3UN0AUY S

uvo 3t pPua

SS2|uUn 3I2npuod 4o} S(qisuodsas AQreUlEIid S|  ULOIIIDUOD

kWWMMMMM;v JO Ppajled>yxoluf ue u| s1 oym uosiad ¥ *uUO}3|pPUOD

pobbnip o pajedyxozul — A3yrigrsuodsay  °C0Z~Z-She
1peas o031 papusae S| $YIH 4g02-2-Sy UO1IDDS 1 UO13}I3S

2YNYINOW 40 31Y1S 3HI1 40 3¥NlvISI937 3HL A8 O31IVYN3 LI 38

w®YOW 4E02-2-S%
NCI1J3S ONIOGN3WY 203990¥0 YO0 O21VIIXOLNI AT URANTIONNT
3IHN NI 039YON3 1INONOJ ¥0d ALITIBISNDES2Y w03 1§31

3HL AJI¥YID 0l GN¥—35NFHH0-IX

£

IoH—80 At 01 13Y NYa 1031 INS  1IDY NY ¥WO0d4 VI8V

~ W \ \\\\Mdu
JV&

A9 03 OuiN]

81
L1
9t
st
41
€1
1

1

1079600 I asnleys 6531 yagy



VISITOR'S REGISTER

HOUSE JUDICIARY

COMMITTEE

BILL House Bill 355

SPONSOR Rep. Sands

DATE 2/2/83

NAME RESIDENCE REPRESENTING SUP- OP-
PORT | POSE
Tl it lvoper | Ahfoca or lome A Aue |

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.




VISITOR'S REGISTER

HOUSE JUDICIARY

COMMITTEE

BILL House Bill 357

SPONSOR Rep. Donaldson

pDATE 2/2/83

Helenn

i S T/T'UTJ anS

NAME RESIDENCE REPRESENTING sSUP~ oP-
PORT | POSE
DePrs o= L—

v

f?nf/ziﬁ7<42§%0%1

ALy
e Fatty

£ — -
7%f‘é227ééjifgzmde&ay

Nl

A gt

S _ ég“*lﬁgL" CZ;«e;a; s
] vl /é’—/‘—" /2 Lo oS j{;»j% L~
A

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.




VISITOR'S REGISTER

HOUSE JUDICIARY COMMITTEE
BILI, House Bill 417 DATE 2/2/83
SPONSOR Rep. Metcalf
-
NAME RESIDENCE REPRESENTING SUP- | OP-
PORT | POSE

i§0[4ﬂ;:5ﬁﬁ¥kg

(¥Q1Q¢\Ox

f{\r)nfﬁ/md\&ﬂgz‘{‘al Pﬁﬁﬂ X

4

Waren Aol £ fatlo

£ 7 [lrmicaly

X

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.



VISITOR'S REGISTER

HOUSE JUDICIARY COMMITTEE

BILL House Bill 415 DATE 2/2/83

SPONSOR RepP. Daily

NAME RESIDENCE REPRESENTING SUP- oP-
PORT | POSE

W"‘)Z'me /127 Q/MM v

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.




VISITOR'S REGISTER

HOUSE JUDICIARY COMMITTEE

BILL House Bill 429 DATE 2/2/83

SPONSOR Hannah

NAME RESIDENCE REPRESENTING SUP- OopP-
PORT | POSE

O//qgv [")/ /évs//fy'/éﬁﬁ’/szlg X
Yol Dl /M/%@@ v~
%M , /7/4/// v

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.



VISITOR'S REGISTER

JUDICIARY

HOUSE COMMITTEE
BILL, House Bill 389 DATE 2/2/83
SPONSOR Rep. Menahan
NAME RESIDENCE REPRESENTING SUP- 0]
\ i PORT | POSE

. /“;M

/(H/u/ésy/om

‘Lv(zln._.\L 7 L. /@J

et
CNTED [ RpUSPIRTA T & UM

e N

’Dbgf’O/S en Hefora Sc//é X
J(:f//( ,; CPCY @é.aw M —
Reo. Touw Tortseal iéuum’xo 4 Lerue V4

IF YOU CARE TO WRITE COMMENTS, ASR SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

FORM CS-33



