MINUTES OF THE JUDICIARY COMMITTEE
January 31, 1983

The meeting of the House Judiciary Committee was called to order

by Chairman Dave Brown in Room 224A of the Capitol. All members
were present except Representative Hannah, who was excused. Brenda
Desmond, Legislative Council, was present.

HOUSE BILL 403

REPRESENTATIVE HAND, sponsor, stated House Bill 403 would revise
the sentences for possession of dangerous drugs. REPRESENTATIVE
HAND asked the committee to table the bill as another bill that
has been introduced covers this area.

JOHN SCULLY, Montana Sheriffs and Peace Officers Association, was
in favor of the bill being tabled.

There were no other proponents. There were no opponents.
The committee did not ask any questions.
The hearing on the bill closed.

HOUSE BILL 453

REPRESENTATIVE STELLA HANSEN, sponsor, stated this bill would a-
ward litigation costs to a health care provider prevailing in a
civil malpractice action following a determination by the medical
malpractice panel that an injury was not caused by the malpractice
of the provider. REPRESENTATIVE HANSEN asked the committee to
table the bill because there are too many amendments that would
have to be added to solve all the bill's problems.

CHAD SMITH, Montana Hospital Association, was in favor of the bhill.
This bill will give some real support to the operation of the med-
ical malpractice panel. The medical malpractice panel is set up
to review malpractice claims or potential claims -against health
care providers before a claim is brought to court.

There were no further proponents.

KARLA GRAY, Montana Trial Lawyers Association, was opposed to the
bill. The panel is a screening panel. Claimants are required to
appear before the panel, who then decides if the claimant has &
valid case. The panel's decision is not -binding and they have no
real authority.

There were no further opponents.

In closing, the sponsor stated the reason the bill was introduced
was because a Missoula doctor who recently died, had 18 malprac-
tice suits filed against his estate. While practicing he was never
charged with malpractice. Ultimately, none of the claimants were
successful, although the estate had to pay the court costs.
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REPRESENTATIVE BERGENE was concerned with line 12 of the bill
"health care provider based upon a malpractice claim for which
the panel has determined".

The sponsor stated she did have some proposed amendments for that
section of the bill; however, she did not feel the amendments wogld
help the bill either. &

HOUSE BILL 471

REPRESENTATIVE ADDY, sponsor, stated House Bill 471 will estab- %
lish the position of a referee in certain judicial districts. The
bill would also provide for the appointment, qualifications, ter%i
and salary of the referee. The referee would be prohibited from

being a participant in the judges' retirement system. Implemen-

tation of a referee system would cut down on delay in the courtsm
because the referee would assume some of the judge's workload.

would work under the referee in this capacity. Many of the judigla.
districts in which a referee system would be instituted under th
bill do not have additional space for another judge and staff.
However, a referee can "float" from office space to office space
to do his work and thus, it would not be necessary for the local
governments to build a new courtroom for the referee. Y

The court reporter and clerical staff assigned to a particular ciie'

REPRESENTATIVE ADDY felt that this bill and Senate Bill 203, allji—
ing retired judges to assist in hearing cases, would both save t
taxpayers money.

SENATOR TOWE spoke as a proponent of the bill. He stated House
Bill 471 and Senate Bill 203 will benefit the people of Montana
more than the judicial redistricting bills. Senate Bill 203 is
a retired judge program. Under present law, a retired judge may
be called back into service on a case~by-case basis. This works
well. The problem is it is limited to those judges eligible for
retirement. If any of the present judges in the 13th Judicial %
District retire, he/she could not serve as a fill-in judge be-
cause none of the judges has either served for 12 years or has
reached the age of 65. This bill would allow a retired judge to ?
serve without having reached age 65. EXHIBIT A. This would re-
lieve some of the workload. The judges-would be paid 1/20 of

the monthly salary applicable to the judicial position in which a

the temporary service is rendered minus an amount equal to 1/20
of the monthly retirement allowance the retired judge is receiv-
ing. This amount would be paid for each day of service.

SENATOR TOWE stated House Bill 471 would provide additional as- &
sistance. both bills allow for additional judicial assistance -
without the extra cost of setting aside courtrooms, secretaries,
court reporters, et. If the judicial redistricting bill is ?
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passed, Yellowstone County will obtain another judge and addi-
tional space would have to be made available for the judge.
These bills would not require the allocation of additional
space as the referee would either work full or part-time in
presently available office space. Additional space would not
be needed for clerical help, as the help assigned to the judge
whose case it is would also be assigned to the referee.

SENATOR TOWE suggested the bill be amended on page 2, lines

12-14 striking "person to serve full time or two" and "to col-
lectively serve the equivalent of full time". On line 22, page

2, the bill would be amended to read: "If a referee is appoint-

ed to serve part-time, he is entitled to receive an annual salary
equal to that portion of 80% of the annual salary of a district
court judge that corresponds to the portion of full time he serves."”

The state of Ohio has a referee system that works well. The ref-
erees do the work on the case. The work is then subject to re-
view and approval by the judge after the findings and recommen-
dations are made.

The Federal Magistrate that has been appointed in Billings will
serve the same capacity as a referee. Iowa has a full-time,
Federal Magistrate.

SENATOR TOWE stated the wording "the supreme court shall order
the establishment" could be changed to "may order the establish-
ment"..

JUDGE WILSON of Billings was in favor of the bhill. JUDGE WILSON
submitted EXHIBITS B through F. The 13th Judicial District pre-
- sently has five counties. Since 1969 they have had the same
number of judges. EXHIBIT C reflects the population of Yellow-
stone County from 1954 up to the projection of 1990. The trend
is moving steadily upward. At the present time it is estimated
that three to four families move into Yellowstone County each
day. That is the basis for the continual increase in the dis-
trict court caseload.

JUDGE WILSON was disappointed in the redistricting bill because
it does not provide sufficiently for the 13th Judicial District's
present population.

EXHIBIT D indicates the caseload per judge from 1954 to 1981l.
The year before the chart began the caseload per judge reaches
approximately 900; an additional judge was then added dropping
the caseload to 600 per judge. In 1974 an additional judge was
requested but denied by the legislature by one vote. In 1976



Minutes of the Judiciary Committee
January 31, 1983
Page four

an additional judge was approved by the legislature. In 1978

the judge assumed his duties and the caseload, therefore, drop-
ped. Since 1978 there has been a very rapid growth in the case-
load. 1In 1981 the caseload per judge is shown by the line with
X's. The x's below the line represent the caseloads of all the
other judges within the state. Most of the x's are considerably
below what the caseloads are for judges in the 13th Judicial
District. The two x's close to the line represent judges in
Missoula and Glendive. The red x's represent the caseload per
judge in the various districts as they will be if the redistrict-
ing plan is passed. Most of the caseloads will be below present
laevels, but there is still a considerable discrepancy between the
loads from one district to another.

JUDGE WILSON referred to a letter from NEIL S. KEEFER, which in-
dicates support of this bill. EXHIBIT E.

JUDGE WILSON felt both House Bill 471 and Senate Bill 203 attempt
to address the problem of caseloads. He did not think more people
could be continually added to the courthouse in Billings. The
taxpayers could not support making additional space. Courtrooms
in Billings are always scheduled. However, often times the par-
ties settle before appearing in court. The referee could use ,
the courtroom that is available for his work. A retired judge .
would use the same procedure.

JUDGE WILSON was also in favor of Senate Bill 203. The present
policy of not allowing the use of judges until they are of age
65 would bhe amended. Scme of the present judges that are "up
in years" are not available for working an extensive period of
time, but would be able to work on & case-by-case basis. Some
of the retired judges would be able to move in and out of coun-
ties to where the worklecad is.

HAROLD HANSER, Yellowstone County Attorney, was in favor of the
bill. EXHIBIT F is an article from the Billings Gazette con-
cerning the court crisis. He really felt that the headline
"County attorney moves to county court 'crisis'" was an under-
statement. The redistricting plan does not approach a solution
to the problem. The legislature must de something more positive
to make court time available. The bill befeore the committee is
an effort to do this. Under the constitution, the public is en-
titled to a speedy trial. He did not know if the referee bill
would answer the need, but it has the opportunity. He felt it
would be better than to have a fifth judge. If the population
continues to exovand, then the state must supply service to neet
those needs. Yellcwstone County makes up 1/6 of the state's pop-
ulation. As Yellowstone County 1s in a total crisis from the
standpoint of available courtroom time, he asked the committec
to help the 13 judicial district.
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There were no further proponents.
There were no opponents.

In closing, REPRESENTATIVE ADDY stated there is a serious prob-
lem in Billings. This same problem might arise in other urban
areas of the state. It is a question of available court time.
Before redistricting the caseload is 1500, after redistricting
the caseload will still be 1400. Under the redistricting plan,
Carbon and Stillwater Counties will be taken out of the 13th
Judicial District and attached to Park County. This will re-
sult in a small reduction in the caseload. However, Carbon
County wants to stay in the 13th Judicial District. Columbus,
Stillwater County also want to stay in the Billings judicial
district. A letter REPRESENTATIVE ADDY received from the Park
County Attorney in Livingston indicates they do not want Carbon
or Stillwater counties in their district. Livingston wants a
judge in Livingston instead of one that will travel back and
forth to Red Lodge.

REPRESENTATIVE ADDY stated justice delayed is justice denied.
The little cases often take as much time as the larger cases.
These two proposals allow the judge to concentrate his talents
on the matters before him. The judge would be in charge of all
the criminal cases and all civil matters requiring a jury.

REPRESENTATIVE DAILY asked if each judge hears the same amount
of cases in that district, or if some judges carry the workload.
WILSON replied the caseload is distributed evenly. The cases
are filed on a random selection basis. The clerk of the court
draws a capsule which has one of the judge's names in it. That
judge is then assigned the case. The same procedure is used
when substituting a judge. There are an equal number of cap-

sules for each judge. WILSON stated that criminal cases take
precedence over civil cases.

REPRESENTATIVE EUDAILY asked if there was a fiscal note for the
bill. It was replied no. REPRESENTATIVE EUDAILY asked if under
the referee bill a retired judge could be hired. REPRESENTATIVE
ADDY stated no, these are two different bills. It would be silly
for the state to use a retired judge as a referee because the
retired judge's pay is much greater than the pay of a referee,
under this bill.

REPRESENTATIVE RAMIREZ asked if this bill were adopted would the
judges be willing to retain Carbon and Stillwater counties in the
13th Judicial District. JUDGE WILSON replied yes. The time span
of travel in Carbon and Stillwater counties is not so great com-
pared to the overall case load. The judges would be happy to keep
these two counties if the referee system were used.
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REPRESENTATIVE SPAETH asked if JUDGE WILSON would prefer another
judge or a referee if he had his choice. JUDGE WILSON replied

the use of a referee would be a cost saving mechanism. The court-
house does not have adequate room for another judge at the pre-
sent time. He would like to have the referee system tried in
Yellowstone County.

REPRESENTATIVE JENSEN asked if there has been consideration of
funding this program through the users. JUDGE WILSON replied
that has not been discussed. He did not know if that would be
feasible.

The hearing on House Bill 471 closed.

JIOUSE BILL 350

REPRESENTATIVE HAMMOND, sponsor, stated House Bill 350 would
change the time at which the Board of Pardons must investigate
a prisoner to determine his suitability for parole.

H.E. BURGESS, Board of Pardons, was in favor of the bill. The
nature of the bill is to change in the statute what has been
normally done by the board. BURGESS read to the committee, sec-
tion 46-23-202:

Investigation of prisoner by board. (1) Within 2 months
after his admission and at such intervals thereafter as it
determines, the board shall consider all pertinent infor-
mation regarding each prisoner, including the circumstances
of his offense, his previous social history, and criminal
record, his conduct, employment, and attitude in prison,
and the reports of any physical and mental examination
which have been made.

When this original language was written, there was a concern over
rehabilitation. Each inmate was to be looked at very carefully.
This was to better help the inmate at the time of parole. Over
the years, however, the board has not had the staff to do a com-
plete job of reviewing each inmate when he is brought to the pri-
son. It would be nice if the board did have the staff. To avoid
the problems, this law should be changed as the bill indicates.
An inmate should be given orientation before being paroled, which
the board tries to do. The board takes a whole day to meet with
the inmate and deal with any problems he might have upon being
paroled.

CURT CHISHOLM, Department of Institutions, was in favor of the
bill. The Board of Pardons is a division of the Department of
Institutions. The board is responsible and decides when an in-

mate may be paroled. This bill reflects their current policy
of reviewing an inmate.
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There were no further proponents.

There were no opponents.

The committee did not ask any questions.

The hearing on the bill closed.

HOUSE BILL 370

REPRESENTATIVE SANDS, sponsor, stated House Bill 370 is at the
request of the Task Force on Corrections. The purpose of the
bill is to declare a correctional policy for the state. The
basic changes are to protect the society by rehabilitating and
punishing the convicted. The bill indicates factors to con-
sider in the sentencing of the convicted that are not in the
current policy such as: the nature of the crime committed,
the circumstances under which the crime was committed, and the
individual's history. Dangerous offenders who habitually vio-
late the law and victimize the public will be removed from
society and treated in custody. Restitution will be provided
to the victims whenever possible. Educational programs aimed
at permanent rehabilitation of the offender will be offered.

REPRESENTATIVE SANDS recommended the committee amend the bill
to include "occur" after "offenses" on line 1, page 2; and after
"and" insert "that".

JOHN MATSKO, a member of the Corrections Task Force, was in fa-
vor of the bill. MATSKO stated there is little direction given
by the state to govern corrections in Montana. This bill is the
result of the Task Force's efforts. It was designed to give a
solid foundation to the sentencing process. The original lan-
guage that was proposed by the committee was later amended be-
cause it was felt that language was too vague.

There were no further proponents.
There were no opponents.
The sponsor closed.

REPRESENTATIVE RAMIREZ asked about subsection 4, concerning the
policy of the state to make available without discrimination a
diversivied range of treatment and educational programs to re-
habilitate the offender. The bill states the programs must be
voluntary. REPRESENTATIVE RAMIREZ asked if they should be vol-
untary in every case. MATSKO stated the state cannot force any-
one to be rehabilitated. 1If the offender is not interested in
becoming rehabilitated, nothing will happen. The original idea
was to provide a program that would be availakble. The offender
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should not be forced to sit through a program and then receive
good time benefits.

REPRESENTATIVE BERGENE asked if there might be times that an in-
mates' judgement would be poor and that he would choose not to

do something that would actually be beneficial to him. CHISHOLM
replied the Department of Institutions has work training programs
and work programs that they ask the inmates to participate in.
Inmates can refuse to participate. The Department can enforce
disciplinary measures.

REPRESENTATIVE DARKO indicated the statement in the bill that
there is a diversified range of treatment in the education of
inmates. She asked who makes the determination? She also
stated that the women's prison does not have a diversified pro-
gram. CHISHOLM replied the Department has a broad range of
programs when all the institutions are taken as a whole. The
women do not necessarily have every program because of the wide
range of programs available at the men's prison. He was not
sure of the .sponsor's intent concerning this.

The hearing on the bill ended.

HOUSE BILL 362

REPRESENTATIVE SANDS, sponsor, stated this bill was requested by
the Task Force on Corrections. The purpose of this bill is to
amend the statute to provide that a person who was voluntarily
intoxicated or drugged when he committed an offense may not claim
an impairment to mental capacity for  the purpose of obtaining a
deferral of a mandatory sentence. People who are voluntarily in-
toxicated should not be excused from the actions they take when
intoxicated.

A federal survey has indicated that 1/3 of all the inmates in
prison committed their crime while intoxicated or drugged.

RITA CABRIN, Wolf Creek, was in favor of the bill. CABRIN stated
last year her daughter was raped. The accused admitted his guilt
but the judge gave him a deferred sentence. He was sent to an
alcohol rehabilitation program. CABRIN felt any violent crime
should carry a mandatory sentence. We all know what happens when
we drink too much. That, however, should not excuse us from our
actions. The average person does not have a chance for equal
justice when he is a victim of a crime.

CHRIS PALMER, Wolf Creek, was also in favor of the bill. She
stated the girl that was raped is a member of her family. -Women
who are raped and assaulted will not report the crime if they
know nothing will be done. If rape cases are to be reported,
the judges must stop this type of action. If a person is too
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drunk to know what he is doing, he would probably be too drunk
to do the crime in the first place.

JOHN MATSKO, Task Force on Corrections, was in favor of the bill.
He felt the bill would £ill a loophole. He has seen many cases
where defendants have pleaded not guilty because their judge-
ment was impaired. This is not a legitimate defense. This type
of excuse could be stretched to the drunk driver who was too
drunk to know he was in the car. A person who intentionally goes
out and drinks should be responsible for his actions.

There were no further proponents.

LARRY ANDERSON spoke as an opponent of the bill. He stated he
has spent some of his time helping those accused of crimes. He
felt this bill is a modern prohibition statute. Prohibition did
not work in the 1930's and it will not work today. He thought
present law does what the criminal law is suppose to do. That
is, it individualizes the offense and the offender and requires
the offender to respond in an individual way to his conviction.
The present legislation is an effort to do that. This bill seems
to just punish the evil and not ingquire into the person's state
of mind. The bill is in conflict with Article 2, Section 8 of
the Constitution.

KARLA GRAY, Montana Trial Lawyers Association, was against the
bill. The Trial Lawyers are against mandatory sentencing, GRAY
stated..

There were no further opponents.

REPRESENTATIVE SANDS stated in closing, the issue is not mini-
mum mandatory sentencing but whether we should allow excuses
for voluntary intoxication. Montanans do not want intoxicated
people to go free.

REPRESENTATIVE SPAETH asked if the bill would take away some of
the discretion of the judges. Yes.

REPRESENTATIVE DAILY asked if a judge gave a defendant a deferred
sentence, would that defendant still serve time. It was replied

that the person could be sentenced to up to 90 days of jail time

as a condition of a deferred sentence.

REPRESENTATIVE BERGENE asked if there was such a thing as invol-
untary induced intoxication. REPRESENTATIVE SANDS replied yves,
if someone slipped drugs into your drink that would be involun-
tary. The burden of proof would be on the prosecution as to
whether the intoxication was voluntary or involuntary.
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REPRESENTATIVE FARRIS asked if the Task Force had reached an
opinion on whether alcoholism is a disease. REPRESENTATIVE
SANDS, although not on the Task Force, personally thought it
is a disease. REPRESENTATIVE FARRIS asked what about the al-
coholic who is in remission. REPRESENTATIVE SANDS would pre-
sume that would be determined on a case-by-case matter.

REPRESENTATIVE ADDY felt that DUI crimes are usually voluntary
intoxication. If someone crashes into another car while intox-
icated, he should be punished and be held liable for punitive
damages. ANDERSON replied the bill fails to take into consid-
eration a situation in which people have their mental state
disturbed because of their body chemistry due to the conse-
quences of the alcohol. What do you do in the case of a young
adult who has never had a drink, consumes alcohol and then suf-
fers from a breakdown or seizure? Under this bill the courts
would not look at him as an individual.

MATSKO stated the question of whether the Task Force felt al-
coholism is a disease never came up. Some members did consider
it a disease. That, however, does not give an alcoholic the
right to do anything and be excused for it. MATSKO stated many
of these people have gone into remission, for which he gave
them credit. Those who have not, however, should not be ab-
solved of the crime they committee while intoxicated.

REPRESENTATIVE FARRIS did not feel the bill addressed the prob-
lem. MATSKO replied the bill was designed to address the prob-
lem of ’using the defense of "I was too drunk to know what I was
doing"”. The person who continues to break the law should be
treated perhaps in the same way as a mentally incompetent per-
son is treated. Perhaps he should be placed in a state hospital
until he is able to cope and shows definite improvement. MATSKO
stated up to 10% of the people in the United States are alcohol-
ics. There is a difference between a person who is drunk and an
alcoholic.

The hearing on the bill closed.

HOUSE BILL 398

REPRESENTATIVE JENSEN, sponsor, stated this bill is to clarify
the test for responsibility for conduct engaged in while intox-
icated or drugged. The sponsor gave the committee EXHIBIT G,
the bill with his proposed amendments.

JOHN MAYNARD, Attorney General's Office, was in support of the
bill as amended. The 1973 legislature enacted a new criminal
code that states certain prescribed conduct is proscribed and
made criminal by virtue of an act committed either purposely or
knowingly. 1In 1979 the United State Supreme Court in Sandstrom
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v. Montana declared unconstitutional a jury instruction that
had been used in criminal prosecutions for 100 years. That
instruction was that the law presumes that a person intends
the ordinary consequences of his voluntary acts.

The insanity verdict was abolished in 1979. However, a person
who is suffering from a mental disease or defect may still be
found guilty when his illness prevents him from forming the re-
quired mental state. The Montana Supreme Court has ruled that
alcoholism does not prevent a person from taking voluntary action.

The distinction between voluntary and involuntary intoxication
really misses what is essential in terms of this area of the
law. We have suggested that language be struck and "state of
mind" be inserted. This law then would become similar to the
law on mental disease or defect insanity. MAYNARD would sug-
gest that with respect to the insanity defense, there are cer-
tain questions that our criminal courts cannot answer. The im-
portant part of the bill is that it eliminates the test as it
has been eliminated in the insanity area. A crime can be com-
mitted with the required mental state even though the offencder
may not remember committing the act.

MARC RACICOT was in favor of the bill. He read the underlined
material from EXHIBIT H. That material summarized RACICOT's
feelings. Unfortunately, that material was from a dissent of
the case. As the bill is written, it would probably be uncon-
stitutional. As the bill is amended, however, he felt it would
not be unconstitutional. A few states in the south have differ-
ent standards. Alcoholism is not considered as voluntarv intox-
ication. It is a valid consideration that comes into criminal
cases that it is a mental disease or defect.

KARLA GRAY, Montana Trial Lawyers Association, was in support
of the bill as amended.

LARRY ANDERSON was in favor of the bill as amended. He pointed

out that this is practically a diminished capacity defense. It

has been tried on a number of occasions but it is rarely success-
ful.

JOHN MATSKO stated he was in favor of the bill as it was origin-
ally proposed. After reviewing the proposed amendment, MATSKO

felt the bill was somewhat bettered with the amendment.

KAREN MIKOTA, League of Women Voters, supported the bill as amended.

There were no further proponents.

There were no opponents.
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REPRESENTATIVE ADDY asked what was the functional difference
between voluntary and involuntary intoxication as far as the
trial attorneys are concerned. GRAY stated she could not an-
swer that question.

REPRESENTATIVE DAILY asked if the original bill has any vali-
dation. RACICOT stated yes, Lines 18-20 is the old test of
insanity. It is inconsistent with present law.

REPRESENTATIVE ADDY asked why there is a distinction between
voluntary and involuntary intoxication. It was replied the
theory is that involuntary intoxication does not excuse the
crime but that the crime really did not exist. Voluntary is
the choice to commit the crime.

The hearing on the bill closed.

EXECUTIVE SESSION

HOUSE BILL 403

REPRESENTATIVE EUDAILY moved to TABLE the bill, seconded by
REPRESENTATIVE SEIFERT. All were in favor of the motion.

HOUSE BILL 453

REPRESENTATIVE BERGENE moved to TABLE the bill, seconded by
REPRESENTATIVE EUDAILY. All were in favor of the motion.

HOUSE BILL 332

REPRESENTATIVE KEYSER moved DO NOT PASS, seconded by REPRESEN-
TATIVE BERGENE.

REPRESENTATIVE KEYSER stated the Department indicated the prob-
lem rarely exists now. They can commit these people now if they
want to as long as it falls within the act. If judges begin to
abuse this and begin to send many people out of state, then the
legislature should look into it. REPRESENTATIVE KEYSER disa-
greed with the proposed amendments of the bill.

All were in favor of the motion DO NOT PASS.

HOUSE BILL 327

REPRESENTATIVE BERGENE moved DO PASS, seconded by REPRESENTATIVE
FARRIS. REPRESENTATIVE BERGENE gave the committee EXHIBIT I,
amendments to the bill. .
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REPRESENTATIVE BERGENE moved the adoption of the second amend-
ment that would strike "or has been concealed from full" on
line 25, and inserting "and is in full".

REPRESENTATIVE JENSEN asked if the bill meant that a person who
is shopping and picks up an item could be charged with shoplift-
ing while carrying the items around the store in full view. REP-
RESENTATIVE JENSEN stated he witnessed a shopper place a steak
inside his coat. He informed the manager who confronted the man.
When the man saw the manager approaching him he withdrew the mer-
chandise from his coat. The store had films that demonstrated
that the man had done the same thing 30 times in the last two
months. What would stop him from just walking out with merchan-
dise? REPRESENTATIVE JENSEN stated it seems the store must have
to find the merchandise on the person in order to arrest him.

REPRESENTATIVE ADDY stated he was not sure a crime is committed
until the person leaves the checkout counter and is outside of
the store.

REPRESENTATIVE FARRIS stated the bill as amended does not refer
to searching of the person. REPRESENTATIVE BERGENE stated the
store personnel could detain the person by a citizens arrest
until a police officer came and did the search.

REPRESENTATIVE KEYSER was against the amendment. He felt the
present law was working well. REPRESENTATIVE KEYSER stated
the merchant under present law can take possession of the item.
The suspect can only be detained for a reasonable period.

REPRESENTATIVE JENSEN stated what about merchandise that is apt
to spoil while the person is being detained such as ice cream.

REPRESEMTATIVE BERGENE withdrew the amendment.

CHAIRMAN BROWN moved to strike the new language on page 1, line
21 of the bill. REPRESENTATIVE KEYSER seconded the motion. All
were in favor of the amendment.

REPRESENTATIVE BERGENE moved DO PASS AS AMENDED, seconded by
REPRESENTATIVE ADDY.

REPRESENTATIVE KEYSER moved a severability clause and an immediate
effective date be amended to the bill. All were in favor.

REPRESENTATIVE BERGENE moved DO PASS AS AMENDED, seconded by
REPRESENTATIVE ADDY. All were in favor of the motion.
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HOUSE BILL 350

REPRESENTATIVE KEYSER moved DO PASS, seconded by REPRESENTATIVE
EUDAILY. All were in favor of the motion.

HOUSE BILL 370

REPRESENTATIVE KEYSER moved DO PASS, seconded by REPRESENTATIVE
SEIFERT.

REPRESENTATIVE KEYSER moved the adoption of the amendments pre-
sented by the sponsor. All were in favor of the motion.

REPRESENTATIVE RAMIREZ moved to amend the bill on page 2, lines
25, striking "a diversified range of treatment and"; and on page
3, line 2, striking "to further enhance the concept of indivi-
dual responsibility, participation in any such program must be
voluntary.” REPRESENTATIVE RAMIREZ stated it seems it is compli-
cated when the Department can force an inmate to attend classes
and when they cannot.

Therefore, this determiniation should not be in the policy state-
ment. This would not make it mandatory but available. The cor-
rections people would then be able to decide what they need to do.
If everything has to be on a voluntary basis that might not be
good.

REPRESENTATIVE ADDY stated he would like to leave some discre-
tion with the department.

REPRESENTATIVE CURTISS stated 85-90% of the problems are alcohol
related. Yeton June 23, 1981 only three people were taking ad-
vantage of the alcohol programs at the prison. There is peer
pressure at the prison to not attend classes.

All were in favor of the amendment.

REPRESENTATIVE ADDY moved DO PASS AS AMENDED, seconded by REP-
RESENTATIVE IVERSON.

All were in favor of the motion. REPRESENTATIVE KEYSER voted
yves by proxy.

HOUSE BILL 238

CHAIRMAN BROWN appointed REPRESENTATIVES ADDY, EUDAILY, and DARKO

as a subcommittee to research and come back to the committee with
recommendations on House Bill 238.

.
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The meeting adjourned at 11:40 a.m.

e G Y

DAVE BROWN, Chairman Maui

Se¢retary
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We, YOUr COMMITLEE ON.....ccccuveeecirrserseencancese W .............................................................................................
having had under consideration m Bilt No....... 332
First reading copy ( M)

color

A BILL FOR AH ACY RNTITLED: “AN ACTY YO BEMOVE THME BTATR'S
LIABILIZY FOR YRR COST OF A MENTAL EVALUATION OR CONMITMEST OF
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A BILL FOR AN ACT BNTITLED: °“AN ACT SPECIFYING TEE TIME
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PRISONER TO DETERMINR RIS SUITABILITY FPOR nm: ANEHDIHG
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Robert H. Wil 6(‘/\.!%!% &
O et sudge 4B 471

P.O. Box 35028

o~ Billings, Montana 59107 //3! / 3

TREASURE
YELLOWSTONE

THIRTEENTH JUDICIAL DISTRICT

* NOTE *

Gentlemen:

The graph showing the caseload per judge in
the Thirteenth District previously forwarded to you was
in error in respect to the 1981 figures. Attached is a
corrected graph and on this graph we have placed an 'x"

indicating the caseload per judge for the year 1981 in

each of the other judicial districts in the State.

RHW
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KEEFER. ROYBAIL, IIANSON. STACEY & JARUSSI

ATTORNEYS AT LAW

Exhibt £

SUITE 412 HART ALBIN BUILDING

BitLiNnGgs, MonTtasa 59103 “B q-) ,

T, V31 e

EARL J. HANGON ’ 3
CALVIN J. TACKY January lol 1983

GENE R. JARUSBSA!

AREZA CODL 408

Senate Judiciary Committee
Montana State Senate

State Capitol

Helena, Montana 59601

Gentlemen:

I am writing this letter in my capacity as Vice-
President of the Yellowstone County Bar Association. The
letter is written to set forth for the benefit of the Committee
the position of the Yellowstone County EBar Association upon
Senate Bill No. 26 entitled:

"An Act to Alter Certain Judicial District

Boundaries and to Change the Number of Judges

in Certain Judicial Districts; providing for

the Election of New Judges; providing Abbreviated
Terms of Office for Certain Judges; Amending

§§ 3-5-101, 3-5-102, and 3-5-203, MCA; and providing
a Termination Date and Lffective Dates."”

I have been advised that Senate Bill 26 has been set
for hearing on Friday, January 14, 1983, at 10:00 a.m. Please
file this letter with the Committee records as setting forth
the official position of the Yellowstone County Bar Association.

The Yellowstone County Bar Association opposes Senate
Bill No. 26 as presently constituted, for the reason that the
proposed Bill sinmply does not address the judicial case load
problem faced by the 13th Judicial District, principally Yellow-
stone County. I made the position of the Yellowstone County
Bar Association clear to the Legislative Council, by letter of
October 18, 1982, a copy of ‘which is enclosed.

The judicial case load problem in Yellowstzone County is
very bad and is getting worse each year. Last year there were
5,065 case filings in Yellowstone County. There were 362 case
filings in Big Horn County. This totals 5,427 case filings.
This means that each one of the four existing district judges
has a case load cf 1,356.75 cases.

The case load is becoming areater. The economic growth
of the Yellowstone County area means that case filings increase
each year. In addition, the type of case that economic growth
and population dgrowtih Generate, are cases that require an in-
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ordinate amount of judicial time. This is true for both Yellow-
stone and Big Horn Counties.

The proposal of the redistricting Bill to remove Stillwater
County (187 case filings) and Carbon County, (299 case filings)
and add these counties to the 6th Judicial District, and give
that district one additional judge, does not solve the case load
of 1,356 cases per judge that would be left in the 13th Judicial
District. It likewise does not address the problem of a rapidly
expanding case load over the next several vears in the 13th Judicial
District occasioned by economic activity and population growth.

This is a matter of great concern to the Yellowstone County
Bar Association. Our four district judges are working at capacity.
They are likewise faced with an expanding case load that will in-
evitably arise from expanding population and increased economic
activity. This is of great concern to the Yellowstone County
Bar Association as the Association is deeply concerned about
maintaining a viable district court system in the 13th Judicial
District.

The Yellowstone County Bar Association takes no position
on the removal of Treasure County from the 13th Judicial District,
because of the very low case lcad. Treasure County can no doubt
be handled much better from the 1l6th Judicial District. Stillwater
County and Carbon County do not have a large case load in any
event. There is considerable feeling that since these two counties
are in the Billings economic orbit, that thev could be served much
better by Billings judges, than by a judge living in Livingston.

The basic problem remains. Yellowstone County alone has
over 5,000 case filings per year and that is increasing. Like-
wise, Big Horn County currently has 362 case filings, and these
cases are of a nature that take considerable judicial time. The
recommendation of the Yellowstone County Bar Association is as
follows:

Retain Stillwater and Carbon Ccunties in District 13.
Delete the proposed extra judge in District 6. Do one of two
things in District 13 - either add an additional district judge
for this district as currently constituted, or make provision to
ease the case load. There are two Bills that have been prowvcsed
that would accomplish this. One Bill would add a referee to hear
family, youth and probatce court matters. This referee would be
under the supervision of the district court. A great deal of
judicial time would be saved. The seccond proposal is a bill for
greater utilizaticn of retired district judges. This Bill would
apply to retired judges or those who had voluntarily retired
after 12 years service. There are a number of these judges in
the area at this time and properly utilized they could handle
a large number o0f excess cases.

The basic problem is the larce judicial casc load per
judge in Yellowstone County. The soluticn is not to add a judge
in the 6th Judicial District and remcve two counties with relatively
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minor case loads from the 13th Judicial District and add those
counties to the 6th Judicial District. The most cost effective
interim solution would be to enact the referee Bill and enact
the Bill allowing greater utilization of retired judges. The
alternate solution would be simply to add an additicnal judge
to the existing 13th Judicial District.

I am certain that the Legislative Council gave this
matter considerable thought on a state wide basis. However,
it is the unanimous position of the Yellowstone County Bar
Association that the problems faced by the. judiciary in Yellow-
stone County were simply not addressed. The Yellowstone County
Bar Association accordingly opposes the judicial redistricting
plan as presently constituted, insofar as it affects the 13th
Judicial District. The Yellowstone County Bar Association
likewise will go on record as supporting the referee Bill and
the greater utilization of retired judges Bill. Both of these
Bills, if passed, will go a long way toward easing the judicial
time required with the current case load. It would likewise
seem that both of these proposals are cost effective and would
be much cheaper than the creation of an additional district
judge in the 6th Judicial District. It would be appreciated
if the Committee would take note of our position and give our
position consideration.

Very truly yours, /
AR ey
,/’;f;‘ Aﬂlj ;ﬁ

£ e

NEIL S. KEEFER

NSK/pw
cc: Yellowstone County District Judges
Yellowstone County Senators
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County attorney moves to counter court crisis::

By PATRICIA ELICH ‘ “ on only about 20 of the most crudal cases to  ing or prosecution. I "..in opposition 10 the prosecutor's goal of
Of The Gazette Stalf * cone into his office. This smight seem tike Inviting the trimming t! e fat off the court ealendar. But
With 10 lawyers (0 handle more than  enemy nto your camp. But public defenders . Ianser predicts the additional casel d will

* " The buslest prosecutor i the state has 1,600 felony and misdemeanor cases a year, “and prosecutors always consult on cases. By . be minimal and he maintains the plan will
: + Hanser’s office has a much larger caseload  heightening the cooperation, Hanser hopes ., put repeat offenders In prison instead out on

" declared an emergency. -
County Altomey Harold Hanser ssys his  per lawyer than any other firm ia Billings, w0 make a clogged court system flow more the streels to commit more crimes.
olfice is so overburdened he must apply & according to local lawyers. freely. : ’ Hanser hopes his new procedures will
priority system to his workload, even il it To streamline operations, Hanser has But Hanser has also instructed his stalf  alleviate crowding, not only in his olfice, but
means sacificing some cases In tavor of oth-  arranged bi-monthly meelings with the {0 avold plea bargaining for defendants who in Yellowstone County's court system a3 »
ers, .. county’s public defenders to discuss which havecommilted 3 prior felony. ~ whole. The district judges of :thls. gounty
n a memo earlier this year, Hanser in-* cases should go (o trial and which cases - Such a stance will probably force more : u% o1
formed his stall that he would concentrate  should be disposed of with deferred defendants to teial, which may seem to to_.J (More on Courts, Page10A). 3 °
*r R - ; Al s s
///:—\\\\\ g@&ﬂmmgp . .r . . sald. “He ls trying to organize the flow of n_-“u_ M_.:;:u_ cases and devole 90.&3.
O \\ Y i ou —.—. S cases, His office handles more ilngs than  ry fime and attention 1o more crucia
R \ f any office in town.” crimes. In retum, he said, he will demant
“ January 26, 1983 . According to Beck, If Hanser can im-  that his priority cases receive hard-and
O — From Page O . e the handling of criminal cases, the fastcourt dates. .
—— Billings, Montana ge One
P\O = gothY U No. 270 . - fits will extend beyond the world of In the past year or 50, many cases, in
ear, No. . lelons and defense attorneys. As Beck cluding rape and homidde trials, have .

/”. Single Copy 25¢ §

Z o + Conrright 1962, The Gilings Gesome have a higher caseload than those I any  cases are handled could im ;
prove the cur- motions and continuances. Again, Hanse:

\\\\\:_SV//./ - . otherdistrict in the state, he said. rent problems of the civil-case schedule. said, this places a sometimes impossibk
- At present, a judge may have as burden on witnesses, especially if they ar

With the counly’s population pro- many as slx or elght cases scheduled on a  reluctant to testify in the first place.

. ﬁﬂr—wﬁ“ﬂsasnzﬁnl-..g
o 2 “crists.” hearing will have to be delayed for one another earfler tn the proceedings, the
) 1._..“".3...5 attorney has also come reason or another. Criminal cases are ak* two sides will be able to predict tﬂ. del-

; "w ' 3 polentially controversial meas- ways given precedence, with civil cases aysmight develop inthecase.:”
] i_u.r 0 lessen crowding in the County Jall.  scheduled ahterwsrd. - Hanser said his plan is but the first
o any sentence exceeding 30 days, the U 3 lawyer has a Urial listed, 32y, 3step ln what he hopes will be a tow)
R “n.ﬂuahﬂg will recommend sending the . fourth on the calendar, he has little idea revamping of this county’s court system.
. to Montana State Prison. Up whether the trial will aclually take place Hanser proposes splitting criminal mat-

- . untll now, a convicted felon could serve  on that day or not. Include
; sentences of as mach as 90 cays In the ..g.-wnauotn.»nee..& - .mawu.ﬂnm:..ﬁuma..iz!“.
hall Beck asked. In civil matters such as acd-  suils. He said & district Judge should be

Despite some reservations, the public  dent clalms, he sald, technical experts appointed solely to handle this ares’s
.defenders who must contend with Hans-  from out-ol-state often haveto be called. criminal cases. Y
o'y soivnuﬁo.:mm .Tmo-.“e-iiﬁ. »_ms. . ..181%» _.ﬂ..z iw_o._aa ...._.. v.ne rﬂ:r But that takes money, and Hanser Is
\g - ! Al said, * ger not optimistic about. getting belp trom
-vo".a. the frustrations of the county’s the case Is delayed, the smaller the settle-  thisyear’s Legislature. gecting belp
cop ...—unas. . ment becomes, because people get des- “l wish for once the Legislature
. agree with what be is trying o do_ perate.” . would look beyond politis and do what
. ..coq much,” public &Sumnf Beck Hanser hopes he can dispose of mar- needstobedone,” hesaid. s ° %, .-

pointed out, a change Im how criminal dragzed on for months because of variou: |

Jected 10 climb higher in the next few ~ m-:.»—n.r_. r.rw. ses are scheduled In Hanser contends, and the defensc '
invariably a trisl or lawyers agree, that by consulting with on¢
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HB327/BCDII ‘*lﬁg 2551:7
Proposed Amendments to HB 327 l/g (/YS

1. Page 1, following line 22,
Insert: "(c) may make a search limited to a package,
briefcase, or other container carried by the person;"

Renumber subsequent subsections."

2. Page 1, line 25
Following: "person"
Strike: "or has been concealed from full"

Insert: "and is in full"
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HOUSE JUDICTARY

COMMITTEE

BILL House Bill 350

SPONSOR Rep. Hammond

DATE 1/31/83

NAME
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PORT | POSE
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.



VISITOR'S REGISTER

HOUSE JUDICIARY

COMMITTEE

BILL House Bill 362

SPONSOR Rep. Sands

DATE 1/31/83
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.




VISITOR'S REGISTER

HOUSE TUDTCIARY COMMITTEE
BILL House Bill 370 DATE 1/31/83
SPONSOR Rep. Sands
NAME RESIDENCE REPRESENTING SuP- | oOP-
2 PORT | POSE
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.




VISITOR'S REGISTER

e

HOUSE  JUDICIARY COMMITTEE

BILL  House Bill 398 DATE 1/31/83

SPONSOR Rep. J. Jensen

NAME RESIDENCE REPRESENTING suP- | OP-
PORT | POSE
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
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VISITOR'S REGISTER

HOUSE JUNTICIARY COMMITTEE
BILL _ House Bill 403 DATE__ 1/31/83
SPONSOR Rep. Hand
NAME RESIDENCE REPRESENTING SUP- OoP-
PORT | POSE
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IF YOU CARE TO WRITE COMMENTS, ASKR SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.




VISITOR'S REGISTER

HOUSE JUDICIARY COMMITTEE
BILL House Bill 453 DATE 1/31/83
SPONSOR Rep. Hansen
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PORT | POSE
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IF YOU CARE TO WRITE COMMENTS, ASR SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
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HOUSE JUDICIARY

COMMITTEE

BILI House Bill 471 DATE January 31, 1983
SPONSOR Rep. Addy

NAME RESIDENCE REPRESENTING SUP- OoP-

PORT | POSE
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.






