MINUTES OF THE MEETING OF THE LABOR AND EMPLOYMENT RELATIONS
COMMITTEE
January 28, 1983

The meeting was called to order at 7:00 p.m. by Chairman
Williams. Roll call was taken and all members were present
except Representatives Pavlovich, Smith and Thoft, who were
excused.

Testimony was heard on HB 378, HB 384, and HB 390 during
this meeting. Executive action was taken on HB 390.

HOUSE BILL 378

REPRESENTATIVE JOE BRAND, District 28, chief sponsor of HB 378,
said HB 378 is an act to extend the veterans' appointment and
employment preference to reappointment and continued employment.
Representative Brand said the Montana State Legislature created
veterans' preference for public employment in the year 1921.
This act accomplished the legislative purpose of honoring
veterans by giving them, their spouses and surviving spouses,
and the other dependents of disabled veterans a slight advantage
to compete for jobs in public employment. The law was further
amended in 1955 to include disabled civilians, their spouses
and dependents with the same preference.

The Federal Veterans' Preference Act of 1944 was passed by the
78th Congress. This law granted veterans certain job retention
rights over nonveterans with similar status and performance
records in the event of a reduction-in-force. House Bill 378
is being introduced for that purpose.

It might appear that the Civil Rights Act of 1964 would provide
an effective vehicle for establishing a prima facie case of
discrimination against women through the use of statistics.
This would shift the burden to the defendent (government) to
justify its practice of extending preference to veterans.
However, in enacting Section 712 of the Civil Rights Act of
1964, Congress specifically exempted veterans' preference from
attack under the act: "Nothing contained in this subchapter
shall be construed to repeal or modify any federal, state,
territorial, or local law creating special rights or preference
for veterans." As a result, the Civil Rights Act has generally
not been an avenue of approach for those who would challenge
veterans' preference.

REPRESENTATIVE BRAND said there is no sex discrimination in the
veterans' law act.
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Proponents

NADIEAN JENSEN, Executive Director of the American Federation

of State, County and Municipal Employees, AFL-CIO, testified

in support of veterans' preference. She asked that HB 378

be amended to provide for equal treatment of veterans, minorities,
and the handicapped. House Bill 378 should also be amended to
provide that its provisions would not impair or abridge the
obligations of employment relations contained in collective
bargaining contracts.

MS. JENSEN read a prepared statement to the committee. (See
EXHIBIT 1.)

BOB DURKEE, representing Veterans of Foreign Wars, testified in
favor of HB 378. He said there had been a former state attorney
general who said the retention part of veterans' preference is
alluded to in the law. He urged the committee to adopt HB 378
as written.

TONY CUMMING, State Adjutant of the American Legion, said the
group he represents supports HB 378.

DAN ANTONIETTE, State Director of the USDL-VES, said he

supports the bill as proposed because the bill is compatible
with the federal Veterans' Employment Act which was passed in
1942. He said Congress enacted a disabled veterans' outreach
program. The job service people must hire for positions accord-
ing to state guidelines but must also follow federal guidelines
which apply to disabled veterans.

ROBERT BOTTERBUSCH said he is a veteran and a state employvee.

Mr. Botterbusch said the Montana Codes specifically say veterans'
preference applies to qualified veterans. It is only logical

to apply veterans' preference to the retentions, layoffs, and
reductions in force.

DON GIES, a veteran of the Korean and Viet Nam Wars, asked the
committee to remember that veterans are not looking to receive
jobs simply because they are veterans.

ROBERT MILLER, a veteran of the Korean War, said he supports
HB 378.

Opponents

DENNIS TAYLOR, Administrator of the Personnel Division, Department
of Administration, testified in opposition to HB 378 as it
currently reads. He said the state has been administering the
Veterans' Preference Act as a tie-breaker between substantially
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equal applicants, but many public agencies do not apply the
act either because they are unaware of it or because the act
is too vague and difficult to interpret.

The act was passed in 1921 and amended to include handicapped
civilians in 1927. Because of the vagueness and lack of
definition, veterans and disabled people have (at least in
recent years) seldom received preference. The law talks about
"preference" but does not say what it is or how it will be
provided. It provides no procedure for applying preference.
It includes no definitions of the terms used in the act.

Last summer, the state worked with veterans' organizations,
handicapped advisory organizations, and other public employers
to determine what needed to be done with the act to make it
workable. The following areas were identified:

1. The nature of the preference needed to be clarified
as a tie-breaker rather than an absolute preference
or entitlement.

2. The procedures for applying the preference needed to
be clarified.

3. Rulemaking authority was needed to effectively
administer the preference.

4. Terms needed to be clearly defined.

MR. TAYLOR talked about SB 197 which would provide a law which
could be affirmatively, fairly and consistently administered

by public employees. He urged the committee to table HB 378

and to defer to the Senate until that body has a chance to fully
consider SB 197. If the committee feels a need to act on HB 378,
Mr. Taylor asked them to consider some amendments to the bill.
(Those amendments are included in EXHIBIT 2.)

MR. TAYLOR also submitted copies of drafted bills dealing with
clarification of the Veterans' Preference Act. He asked that

those copies be included in the minutes of this meeting. (See
EXHIBIT 3.)

GENE FENDERSON, business manager of Laborers Local 254, AFL-CIO,
testified in opposition to HB 378. He told the committee he was
not speaking against veterans' preference itself, but said there
are some distinctions which must be made when addressing this
issue. The concept of veterans' preference arose from a praise-
worthy effort to compensate in some way the time veterans had
lost from the job market because of their service during a war
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or armed conflict. Giving those veterans prefence has helped
make up for their loss of employment opportunity while they
defended their country. That concept is recognized in a resolu-
tion adopted by the Montana State AFL-CIO convention in 1982.
Mr. Fenderson said HB 378 expands employment opportunities for
veterans, which is not mentioned in the resolution adopted by
the AFL-CIO, and the resolution specifically mentions veterans
who served their country in "time of war". Veterans' preference
is supposed to equalize employment opportunities for veterans,
not to give them an added advantage at the expense of other
groups, such as women, minorities and the handicapped.

MR. FENDERSON said many veterans who enjoy veterans' preference
did not serve in time of war. They chose to serve in the armed
forces to learn a specific skill or to receive certain veterans'
benefits, such as the G.I. bill to further their education.

Others chose the service as a full time career. These individuals
were not deprived of any opportunity to gain employment. He

asked the committee to vote against HB 378 which expands veterans'
preference at the expense of other groups which have traditionally
been denied equal employment opportunities. (See EXHIBIT 4.)

JAN GILMAN, representing the Interdepartmental Coordinating
Committee for Women (ICCW), said the ICCW strongly opposes HB
378. She said the bill would provide preference in securing
and retaining employment for veterans at the expense of those
who have already been hindered in finding employment. She said
HB 378 would impede the efforts of the state of Montana to
provide equal employment opportunities for all applicants.

(See EXHIBIT 5.)

KYLE OLSON, Assistant City Manager of Great Falls, said he does
not feel HB 378 clarifies procedures for employment, reappoint-
ment or continued employment. He asked the committee to either
table HB 378 or amend it.

CELINDA LAKE, representing the Women's Lobbyist Fund, said the
Women's Lobbyist Fund does not oppose veterans' preference.
They feel HB 378, in its present form, is unworkable and

goes beyond the commitments that have been made and what would
be fair to all disadvantaged groups. Ms. Lake said HB 378, in
its current form, would make any type of affirmative action in
hiring and promotion impossible. We should not, in this state,
remedy one form of discrimination by de facto invoking another.
(See EXHIBIT 6.)

DEBI FLENTIE, representing the Deparment of Revenue, said the
Department of Revenue is vitally concerned with maintaining
fair hiring practices. Because of this, the current veterans
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and disabled civilians employment preference law has been a
stumbling block for hiring officials. House Bill 378 does
not offer substantial clarification on. the preference issue.
She said SB 197 offers new substance and clarification to the
problems that now exist. Senate Bill 197 reflects compromise
legislation reached by veterans' groups, handicapped groups
and representatives of state and local government. She asked
this committee's consideration of the provision of SB 197.
(See EXHIBIT 7.)

CLAUDIA CRONEN said she was testifying on behalf of her husband
because he was not able to attend the hearing. (See EXHIBIT 8.)

MARY LISA PRYNE, a veteran of the United States Navy, testified
in opposition to HB 378. Ms. Pryne said HB 378 proposes to
extend absolute veterans' preference beyond the scope of
initial hiring. This proposed bill would have the effect of
perpetuating discrimination on other minority groups. She

said she has experienced job discrimination first hand, not
because she is a veteran, but because she is a woman. House
Bill 378 would ensure that that discrimination continues. She
urged this committee to adopt an adverse committee report.

(See EXHIBIT 9.)

FRED EASY, an opponent to HB 378, asked the committee to consider
amending HB 378 giving a preference in appointments to be made
through establishment of a uniform point scale. All veterans
would be awarded ten points and veterans who have received a
disability determination or purple heart would be awarded an
additional ten points. He also said he supports the testimony
given by Dennis Taylor.

WES KRAWCZYK, chairman of the Legal Council for the University of
Montana, said the problem with the act is that the veterans'
preference is in a total state of confusion. While in this state
of confusion is not the proper time to extend the preference act
into areas where it doesn't now exist. Because of the confusion,
the ACLU of Montana has misgivings about this bill.

REPRESENTATIVE CAROIL FARRIS, District 41, asked to be listed as
an opponent to HB 378.

REPRESENTATIVE BRAND, in closing, said he, too, is a veteran.
He never took advantage of any acts provided for veterans but
he is trying to prove that veterans have to have preference.

REPRESENTATIVE BRAND said every opponent wants to water down
the Veterans' Preference Act. He said he is not against women or
positions they desire but he is opposed to the offered amendments.

REPRESENTATIVE BRAND said department heads are laying off people
and are picking and choosing the people to be laid off. If the
Veterans' Preference Act is watered down, there would be no



Minutes of the Meeting of the Labor and Employment Relations Page
Committee
January 28, 1983

preference on who could still be working after a layoff. He
said department heads know how to determine the act but just
do not want to. We are trying to retain what is in existance.
The hearing on HB 378 was closed.

HOUSE BILL 384

REPRESENTATIVE JOE HAMMOND, District 24, sponsor of HB 384, said
the bill provides protection for employees' wages will also
provide for a bond to be waived if the owner of the business has
complied with the provisions for three years.

REPRESENTATIVE HAMMOND said there will be some amendments offered.

Proponents

DAVE HUNTER, Commissioner of Labor and Industry, said HB 384 is
a bill that has been discussed before. The act was enacted by
the 1975 Legislature and attempts to repeal the act have been
put before the 1977, 79 and 81 Legislatures. This time, there
is a compromised legislation. He said the reason for the
bonding of restaurants, bars and taverns, and not all businesses,
came about is because the wage claims and high bankruptcy rate
among those three businesses are much higher than with other
businesses. The current act applies only to restaurant, bar

or tavern owners who operate on leased or rented property. If
an owner rents the property, there wouldn't be any tangible
property to be collected in cases of bankruptcy or wage claims.
If the owner of one of those businesses owns the property, the
bank gets the property, in bankruptcy cases, so the Department
of Labor and Industry still can't protect the workers.

MR. HUNTER said HB 384 broadens the bonding protection from people
in leased premises to owners of premises. The bill limits to
three years, the amount of time the bond would be required.

Mr! Hunter said 61% of all bars, restaurants and taverns in
Montana will fail in the first three years and that is why

the department wants the bond for the first three years of a
business's existance.

MR. HUNTER said the Commissioner of Labor and Industry will have
the option, if HB 384 passes, to go back and impose a second
bond when necessary. The intention of the bill would be to
require a bond for three years. After that, the bond will be
waived unless the employer becomes delinquent on payments or
starts having wage claims filed against him. Additional bonding
could be imposed in those cases.
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MR. HUNTER passed out copies of amendments proposed to HB 384.
(See EXHIBIT 10.) If HB 384 is passed with the amendments, it
will provide better compliance for workers who have not been
paid wages; it will be more fair to employers; and the staff

of the Department of Labor will be better used to target efforts
to make sure the bonds are received and to retrieve wages of
employees who have not been paid.

KATHY VAN HOOK said the Women's Lobbyist Fund supports HB 384
because it is a bill that protects restaurant employees, the
majority of whom are women.

SEYMOUR FLANAGAN, International Organizer for Hotel Employees
and Restaurant Employees, International Union AFL-CIO, read a pre-
pared statement to the committee. (See EXHIBIT 11.)

ROLAND D. PRATT, lobbyist for the Montana Restaurant Association,
said that association concurs with HB 384, as amended.

DON JUDGE, representing the Montana State AFL-CIO, said they
would not support any measure which would weaken this essential
wage protection, but since most failures occur in the first
three years of business, and the bonding requirement for that
period is now extended to all bar and restaurant employers, this
is a reasonable revision of the act. He asked this committee's
support of HB 384. (See EXHIBIT 12.)

MARGARET FLANAGAN, representing Hotel Employees and Restaurant
Employees Local 533, rose in support of HB 384.

FRANK SULLIVAN, representing Hotel Employees and Restaurant
Employees Local 457, said he supports HB 384. It is a law which
needs more "teeth" which is provided for in the bill.

There were no opponents testifying on this bill.

REPRESENTATIVE JONES asked Mr. Hunter if he would agree to an
amendment to bond all businesses that are on leased premises.
Mr. Hunter said he would have to look at the data but the reason
for only bonding restaurants and bars is because of the high
bankruptcy and wage claims involved with those businesses.

The hearing on HB 384 was closed.

HOUSE BILL 390

REPRESENTATIVE KELLY ADDY, District 62, sponsor of the bill,
said HB 390 is an act to define unfair labor practices by health
care facilities and labor organizations representing nurses; to
establish procedures for adjudicating unfair labor practices
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charges; and to resolve appropriate unit and representation
questlons consistent with the publlc employees collective bargain-
ing provisions.

Proponents

EILEEN ROBERTS, representing the Montana Nurses Association, rose
in support of HB 390.

CHAD SMITH, representing the Montana Hospital Association, said
they are the principal health care employers and they support the
bill. j

There were no opponents testifying on HB 390.

The hearing on HB 390 was closed.

CHAIRMAN WILLIAMS called the meeting into Executive Session.

EXECUTIVE SESSION

REPRESENTATIVE HARPER moved HB 390 DO PASS.

The motion was voted on and PASSED with all committee members
present voting yes. Representative Pavlovich left a proxy vote,
voting yes. Representative Seifert and Hannah were not present
during the vote.

REPRESENTATIVE DRISCOLL said, in fairness to the minority party,
this committee should not take any more executive action until
all committee members were present.

CHAIRMAN WILLIAMS said he would delay any more executive action
until next week because some of the bills to bhe voted on are
controversial bills.

The meeting was adjourned at 9:00 p.m.
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HB 260

Mr.Chairman, Members of the Committee:

The real question raised by HB 260 is whether the Montana
Legislature should use the Resource Indemnity Trust Account
to enhance the state's resource base outside of a mining area
or use the funds to mitigate adverse mining inpacts, or both.
In the New American Webster Dictionary (c 1972), indemnity 1is
defined as "l1l. what is paid as compensation or reimbursement,
2. Security against damage or loss, 3. exemption from liability.
And now the legislature must decide which definition to operate
under as per the intent of the drafters of HB 97 in 1973 legis-
lature. -

Larry Fasbender, sponsor of the original bill spoke about
a "legacy fund" and that "we as Montanan's will have to answer
to future generations." The policy statement of 15-38-102
contains the sentence "therefore, it is the purpose of this
chapter to provide for the creation of a resocurce indemnity
trust in order that the people and resources of Montana may
long endure." From these statements I submit that the legis-
lature may appropriate these funds to guarantee future benefits
of renewable resources for the people of Montana. And renewable
resources include maintaining a quality water supply and produc-
tive soil base.

The proponents speak of the RIT rfunds as an insurance policy
against adverse impacts directly related to extraction of non-
renewable resources. This in fact is a provision of the policy
statement in 15-38-102.

As for the third definition of indemnity, it is doubtful
that the people of Montana would collect a small tax and then
say to a mine operator "you are now exempted from liability for
damage you do the environment."

We feel that the statement to be added by HB 260 is redun-
dant and therefore not needed. It is up to the legislature
to decide when it meets where the RIT funds can be used to best
enhance the environment and do the most good for the people of
Montana.

We recommend a "Do Not Pass" on HB 260.

_MLM'\—- Tg ”’17{,11/
Steven R. Meyer '
SRM:dv Executive Vice President
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The Montana State AFL-CIO has consistently supported preference
for veterans. The latest resolution, from the 1982 convention,

"

states, "...this organization deplores each and every attempt to
degrade, dilute or modify the historical precedent of giving job
eligibility preference to those who were taken from their com-
munities to serve their country in time of war, and that the
President, the Congress of the United States, the Governor and
the State Legislature of Montana reject any and all proposed
legislation that would reduce employment opportunities in
federal and public employment."

That resolution was submitted by the Montana State Building
and Construction Trades Council, and was passed by the delegates
to the 1982 Montana State AFL-CIO Convention.

But I believe that the state and national labor federations do
not support veteran's preference at the expense of other groups
which also deserve a break in employment, namely women, minorities
and the handicapped.

Following the controversial Bakke decision in 1978, the AFL-CIO

Executive Council stated: ...this is the appropriate occasion
to reaffirm the AFL-CIO's long-standing commitment to affirmative
action in open doors previously shut to women and minorities.

"It continues to be necessary to take affirmative steps to
alleviate the historical burden of discrimination carried too
long by women and minorities. We, therefore, favor aggressive,

positive efforts to integrate, instead of mere passive agreement

not to discriminate.
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"In this context, affirmative action must include recruiting,
hiring, counselling, training, upgrading and promoting minorities
and women. Those words state the essence of our outreach programs
L0 prepare for employment and to place minorities and women in
occupations where they are not sufficiently represented. These
programs maintain standards, accept the validity of nondiscriminatory
testing, bar quotas or unfair preferential treatment. Our programs
work and work well. They do so without undermining society's
commitment to fair treatment to all."

There is another important reason that women and minorities
in particular should not be discriminated against in favor of
veterans. Such a move will certainly be challenged vigorously in
the courts, on two grounds. The first charge is that this would
discriminate against women and minorities. The second charge is
that it would negate union contracts.

The 1972 Montana Constitution clearly states, in Article II,
Section 35, that "The people declare that Montana servicemen,
servicéwomen and veterans may be given special considerations
determined by the legislature."

I believe that all of us would support that.

But that cannot conflict with Article II, Section 4, which
includes the statement, "Neither the state nor any person, firm,
corporation, or institution shall discriminate against any
person in the exercise of his civil or political rights on account
of race, color, sex, culture, social origin or condition, or
political or religious ideas.” 1In short, Montana already has an

equal rights provision for women and minorities in its constitution.
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Montana also has two sections of state law, which I do believe
could give rise to doubt the enforceability of House Bill 378.

Section 49-1-102, gives the right to be free from dis-

crimination because of race, creed, religion, color,

sex, physical or mental handicap, age or national

origin. It goes on to say that, "This right shall

include, but not be limited to the right to obtain

and hold employment without discrimination..."

And in section 49-2-303, discrimination in

employment is outlawed for any of the reasons of

ethnic minority status, sex and so on. So House

Bill 378 would seem to open the door to lawsuits by

conflicting with state law and the constitution.

The labor movement also supports equal rights at the
national and the state level. The latest resolution supporting
the ERA is from the 1982 Montana State AFL-CIO convention. Like
the vegteran's preference resolution, it also was introduced by
the Mdntana Building and Construction Trades Council, and was
passed by the Montana State AFL-CIO delegates.

Although I am a veteran, as are other women, it is true that
the armed services discriminates against women. At present,
women are allowed to constitute only 10% of this nation's armed
forces. That means that veterans are, by national policy,

90% male. S0 while veterans may need special consideration in
employment, to do so at the exclusion ofother groups would

definitely be discriminatory against women.
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The other conflict with the Montana Constitution comes in
Article II, Section 31. That section outlaws, among other things,
"any law impairing the obligation of contracts."

I am a veteran and a women, but I am also a union leader.
When we negotiate contracts in good faith, it is maddening to see
the legislature try to negate those contracts.

As House Bill 378 is written, it gives preference to veterans
not only in hiring, but also in "reappointment...and continued
employment." That means to me that veterans would have preference
over employees who had greater seniority, and who deserved to
remain employed under our union contracts. Seniority has been
an item that unions have fought for over the last several decades.
When seniority is equal, then we support retention rights for
veterans and women and minorities and the handicapped. But
otherwise unions have sided with the workers who have been
employed the longest.

Unions do not make those decisions unilaterally, of course.
’Contrgcts are ratified by union members and signed by unions
and employers alike, so the process involves a give and take.
House Bill 378 would restrict the collective bargaining rights of
unions even farther, and it would appear to negate contracts
already signed, which we believe would be a violation of the
Montana Constitution.

As a veteran I support veteran's rights. As a woman, I
support women's rights, and also rights for minorities and the
handicapped. But as union,leader, 1 support the rights for union

members to negotiate contracts and have them be binding, without
interference from the legislature.
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I support veteran's preference, but I am forced to oppose
House Bill 378 In its present form, but would support this
bill if it were amended to provide for equal treatment of
veterans, minorities and the handicapped; and, if it were amended
to provide that its provisions would not impair or abridge the
obligations of employment relations contained in collective
bargaining contracts.

Thank you.

Respectfully Submitted by

\,
Nadiean Jensen, cufiive Director
Montana State Councit " #9, AFSCME, AFL-CIO
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Mr. Chairman and Committee Members, my name 1is Dennis Taylor and I am the
Administrator of the State Personnel Division in the Department of Adminis-
tration. I appear before you today in opposition to HB378 as it currently
reads. ‘

Interest in 1legislation on the Veteran's Preference Act was initiated by
Crabtree vs. State Library in the spring of 1982. Employers and veterans were
concerned about clarifying: (1) what the preference meant (was it an absolute
entitlement or a tie-breaker?) and (2) the procedure for applying the prefer-
ence.

Veterans organizations (VFW and American Legion) passed resolutions this
summer supporting clarification of the law in these two areas.

The state has been administering the act as a tie-breaker between substantial-
ly equal applicants, but many public agencies do not apply the act either
because they are unaware of it or because the act is too vague and difficult
to interpret.

The act was passed in 1921 and amended to include handicapped civilians in
1927. Because of the vagueness and lack of definition, veterans and disabled
people have (at least in recent years) seldom received preference.

If you examine the law, vou will see that it is very difficult to interpret or
use. It talks about "preference" but does not say what it is or how it will
be provided. It provides no procedure for applying preference. It includes
no definitions of the terms used in the act.

Last summer, the state worked with veterans organizations, handicapped adviso-
ry organizations, and other public employers to determine what needed to be
done with the act to make it workable. The following areas were identified:

1.  The nature of the preference nceded to be clarified as a tie-breaker
- rather than an absolute preference or entitlement.

2. The procedures for applying the preference needed to be clarified.

3. Rulemaking authority was needed to effectively administer the
preference,

4., Terms needed to be clearly defined.

AN EQUAL QPPORTUNITY EMPLOYER



A11 the parties agreed that something needed to be done by the 48th Legisla-
~ ture to clarify the preference law. HB378 addresses none of these concerns:

1. It does not define or explain what the preference is or how it will
be applied.

2. It provides no procedures or definitions.

Starting last summer an intense effort was made by the state to come up with a
bi11l which would clarify the law and would be agreeable to all the concerned
groups. This effort resulted in a compromise bill introduced by Senator Joe
Mazurek, SB197.

SB197 represents a compromise which took considerable effort on the part of
all the groups to negotiate. A compromise which the veterans groups were
informed of, had input on, and agreed to support.

SB197 includes retention and reappointment languages as does HB378. This was
language the veterans wanted. The State acquiesced to this language solely to
gain a compromise bill which would include the definitions and procedures
needed by public employers. The State agreed to this language in good faith
in order to reach a compromise position that all parties could agree to with
the hope of preventing several different pieces of legislation being in-
troduced in the 48th Legislature, thereby confusing an already complex issue.

HB378 is an attempt to include the retention and reappointment language
without including any of the other compromise language needed by public
employers.

This bill does nothing to address the potentially severe problems caused by
the Crabtree vs. State Library case no matter which way the Montana Supreme
Court may rule when that case is argued before them March 1, 1983.

I also believe it will not be in the best interests of veterans or disabled
persons to leave the preference Taw in this form without the clarifications
provided in the senate bill.

The current law is vague and ill-defined. It is a law which public employers
have been unable to effectively implement. They don't know how. Without
substantial amendment, HB378 does nothing to correct these problems.

SB197 would provide a law which could be affirmatively, fairly, and consis-
tentTy administered by public employers. Failure to clarify this law now will
mean at least two years of court battles for public employers and veterans.
Some of these court battles have already begun.

I urge you to table HB378 and to defer to the Senate until that body has a
chance to fully consider SB197. If, however, in your judgement you feel a
need for the House to act on HB378, please include the following amendments.
If these amendments were included in HB378, the State would no longer be in
opposition to HB378.



1-28-83

SUGGESTED AMENDMENTS TO HB378 (REP. BRAND)

.

Title, line 6.

Following: "EMPLOYMENT"
Insert: "AND TO CLARIFY THE NATURE OF THE PREFERENCE AND THE

2.

PRCOCEDITRES FOR APPLYING IT;"

Title, line 6.

Following: "AMENDING"
Strike: “SECTION 10-2-203"
Insert: "SECTIONS 10-2-201 THROUGH 10-2-206"

3.

Page 1.

Following: 1line 8
Insert: "Section 1. Section 10-2-201, MCA, is amended to read:

"10-2-201. Purpose. The purpose of 10-2-201 through #6-2-266
[Section 7] is to provide for preference of veterans, theixr
certain dependents and--vrremarried- —s&fvrvrmg -apoeuses, of
veterans, and certain disabled civilians in initial appointment
and reappointment erd to employment and retention in employment
in every public department ard--uapon--att-pubiie--wordss of the
state of Montana and ef in any eeunty-and-eity local government
entity thereof."

Section 2. Section 10-2-202, MCA, is amended to read:

"10-2-202. Definitions. For purposes of 10-2-201
through #6-2-286, [Section 7] the following definitions apply:

(1) "Affected class" means a class of people who currently
suffer employment discrimination or suffer from the continuing
effects of past discrimination based on race, sex or physical
or mental handicap; and where there is evidence demonstrating
past or present underutilization of particular classes by the
public hiring authority.

(2) "Certain dependents of a veteran" means:

(a) the spouse of a disabled veteran unable to use his
preference as a result of a service-connected disability; or

(b) the unremarried surviving spouse and other dependent of
a veteran who died as a result of a service-connected
disability or who died while on active duty.

(3) "Department" means the department of administration
provided for in Title 2, Chapter 15, Part 33.
(4) "Disabled person" means:

(a) a veteran having a service-connected disability de-
termined by the Veterans Administration of the United States;
or

(b) a civilian having a disability determined by the
department of social and rehabilitation services.

(5) "Disability" means a physical or mental condition which
limits a major life activity such as walking, seeing, hearing,
or speaking and which limits the person's ability to find and
hold employment.

(6) "Initial appointment to employment” is the act of hir-
ing a person not currentlv employed with that jurisdiction.
(7) "Preferred person" means a:

-1-



(a) veteran;

(b) disabled person; or

(c) certain dependents of veterans.

(8) "Public hiring authority" means:

(a) all departments, offices, boards, bureaus, commissions,
agencies, or any other instrumentalities of the government of
the state of Montana; and

(b) all counties, cities, towns, school districts, and
other units of local government and all instrumentalities of
local government. _

(9) "Reemplovment preference" means a preference for
employment granted under established policies of a jurisdiction
because a person's previous employment in that jurisdiction was
terminated as a result of a reduction in force or
reorganization. '

43> (10) Phe-term "Veterans" means persons:

(a) who served in the armed forces of the United States in
time of war or declared national emergency and who have been
separated from service uwpenr under honorable conditions ether
than-d+shenerabte; or

(b) who after January 31, 1955:

(i) served on active military duty for more than 180 days
or were discharged or released because of a service-connected
disability; and

(ii) were honorably discharged.

2} (11) Phe-term-Ywar "War or declared national
emergency" includes:

{ay The-Eivii-Wars

tb} Phe-Spanish-Ameriean-Wars

{te)} The-Phiiltipine-insurreetions

44% (a) World War I, between April 6, 1917, and November 11,
1918, both dates inclusive;

te}> (b) World War II, between September 16, 1940, and
December 31, 1946, both dates inclusive;

+£r (c) The Korean conflict, military expedition, or police
action, between June 26, 1950, and January 31, 1955, both dates
inclusive; and

49> (d) The Vietnam conflict between August 5, 1964, and May
7, 1975, both dates inclusive.

43> The-term-isurviving-speusel-means—-an-unremarried
surviving-speuse-ef-a-veterans

{43 Phe-word-lperecenti-means-pereent-of-the-totat- aggregate
peints-eof-the-examinatien-referred-tos""

Renumber: subsequent section

4. Page 1, line 11.

Following: "continued employment"

Strike: " (1) 1In every public department and upon all public
works of the state of Montana and of any county or city
thereof, the following shall be preferred for appointment, and
reappointment, employment, and retention in employment: veter-
ans, their spouses and surviving spouses, and the other de-
pendents of disabled veterans, and disabled civilians
recommended by the rehabilitative services division of the
department of social and rehabilitation services.

-2-



(2) Age, loss of limb or other physical impairment which
does not in fact incapacitate, does not disqualify any disabled
veterans or civilian provided he or she possesses the business
capacity, competency, and education to discharge the duties of
the position involved.

(3) Those of the above-described veterans who have disabil-
ities admitted by the veterans administration of the United
States to have been incurred in service in any of the wars,
military expeditions, or police actions, whenever such
disabilities do not 1in fact incapacitate, shall be given
preference in employment over other veterans.

Insert: "Fn Every pubiie-department-and-upen-aii-publie-werks-of
the~-state -of ~Montana--and -of -any--county-—or-city--therect -the
feliewing public hiring authority shall be-preferred--for give
preference as provided in 10-2-204 in: initial appointment and
reappointment to employment and retention in employment and te
employments veterans;-their-speuses-and-surviving-speuses;-and
the--ether--dependents --of---diesabled --veterans;,--and--disabied
eivitians-recommended- - ~the - rehabilitetive -services-divisien
e f--the - department--of - gsocial--and--rekabtlitation --services to
preferred persons.

42} Age;-iess-ef-ilimb-or-ether-physicat-impatrment-whiech
does-net-in-faet-ineapacitate;-dees-net-disqualtify-any-disabted
veterans-eor-civilian- provided hre--or--ghe~-possesses the-business
eapaetty ;- competeneyy —and- educati-on to--discherge -the-dutres-of
the-pesikion-invelveds

43} TFhose-ef-the-abeve-deseribed- veterans—whe -have-disab+
it ies--admitted -by--the--veterans--administration-of--the--United
States--+to--havre -been--irnrourred ~tr-serviee—-in-any-of--the--warss
mititary---expedi-tions, ~--or--police--~aetiensy--whenever--such
di+sabiiities--de--not--Hr--faet --Ancapacitate,--shail--be-—-given
preferenee~in-empltoyment-over-ether-veteranssc

16-2-264c Eredit-for-Examinationr <1} When-written-or
eral--examingtions -—are--required--for---employment ---disabted
veterans-and-+their--spouses,—their swesvrtring —spouses;~and-other
dependents—-shalkl-have-—added--to-—their--examinationr - ratings--a
eredit—-0f~-10--points - -All--other- - veteranss-—-their--speusesy
sSurviving--spouses —-and--dependents--shati-heve--added--+to--thexr
examinatieon-ratings—-a-credit-of-S5-pointsc" .

Section 4. Section 10-2-204, MCA, is amended to read:

"10-2-204. Administration of Preference: (1) . Whenever
scored procedures are used to establish an employment list and
a preferred person attains a passing score, ten percentage
points shall be added to the score of a disabled person and
five percentage points shall be added to the score of all other
preferred persons.

(2) The fact that an applicant has claimed a vetexranst
eredit preference may not be made known to the examiners until
ratings of all applicants have been recorded, after which such
credits shall be added to the examination rating and the
records shall show the examination rating and the wveteranis
eredit preference.

43> The-benefits-eof-this-seetion-are-in-addition-te- and -not
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inr-derogation- of--the -preferenee-4a--appointment -and -employment
er~-both-given-by-16-2-2683+

(3) Whenever scored procedures are not used, a preferred
person shall be appointed to the position over others of
substantially equal qgualifications. Disabled persons shall be
appointed to the position over other preferred persons of
substantially equal gualifications.

(4) During a reduction in force or reorganization, a
preferred person shall be retained for employment over
non-preferred persons with substantially equal Jjob duties,
qualifications, performance records, and length of service;
unless the non-preferred person 1s a member of an affected
class.

(5) During rehiring following a reduction in force, a
preferred person shall be reappointed to employment over
non-preferred persons with substantially equal qualifications,
past performance and length of service, except where the
non-preferred person is a member of an affected class.

(6) A preferred person need not be appointed to the
position over a non-preferred person who is entitled to claim
reemployment preference, except where the preferred person is
also entitled to claim reemployment preference."

Section 5. Section 10-2-205, MCA, is amended to read:

"10-2-205. Eligibility. (1) None of the benefits of
10-2-201 through %6-2-266 [Section 7] accrue to any person who
refused to serve on active duty in the military service teo
whieh-attached-or-+to-take-up-arms in the defense of the United
States.

42} Ne-persen-whe-has-net-been-a-resident-eof-Mentana-fer-at
teast-1-year-imrediatelyr-preceding-an-appointment--ts-entitied
to-sueh-preferences

(2) It is the preferred person's duty to establish his
eligibility for preference and to make his preference known to
the public hiring authority.

43} Fer-exty-and-county-empitoymenty;-ne-preferenee-witl-be
granted-untess-an-applicant-under -H—2—26-F -through-16-2-266-19
atse--a--resident —-of--+the--eity-—-or--towr - or —county-~-in--whieh
employment-is—-seughts

Section 6. Section 10-2-206, MCA, is amended to read:

"10-2-206. Enforcement of Preference. (1) Any preferred
person entitied-~to--prefererce--in upder~--1+6-2-261 +through

16-2~266 who has--appltied-for—-any--initial--appeintment or--to
empioyment upoen-pubilie-works--cf-the-state-of-Morrtana o --with
any eeunty-and-eity--thereof--or--in-eny--pubtic--department-of-the
state--publie--hiring--authority---and --whe ~-has--been--dented
employment-or-appeintment-and-feeis-that-the-spirit-6£-16-2-20%
through—-16—2-206-has been-vickated -and-+that- such-person-is-in
faet-gqualified physicalkly-and-mentaliy--and--possesses-business
eapacityy-competeneys—and-eduecation o -digcharge -the -dutires-of
the-position-apptied-for-may-petition-by-inttiat-appeintment-te
emptoyment-and has not been accorded his rights under 10-2-201
through #6-2-266 [Section 7] may within 15 days of receipt of
notice of the adverse decision make a written request for

-



appeal to the public hiring authority. te--which-employment
appiieation--was mades The public hiring authority shall
provide written explanation and shall deliver this explanation
to the preferred person within 30 days of the date of his
request for appeal.

(2) Within 30 days after the dellvery date of the written
explanation, the preferred person may file a verified petition
with the district court of the state of Montana in the county
in which the werk-is-te-be-performed application is filed. The
petition shall set forth the facts ef--the--appiication;
guatifieationss-~-competency - —-and---suck --person’s---henerabie
diseharge-of-other-gquatifieatiens warranting the applicant to
preference under 10-2-201 through %6-2-2066 [Section 7].

(3) Upon filing of such petition, any judge in the county
shall issue an order te--show--eause to the appeinting public
hiring ' authority directing the appeintirg public hiring
authority to appear in the court at a specified time and place,
not less than 5 10 or more than %6 20 days after the filing of
the verified petition, to show cause, if any exists, why. the
veteran or person entitled to preference should not be employed
by the appeinting public hiring authority.

(4) The district court has jurisdiction upon the proper
showings to issue its order directing and ordering the
appe*nting public hiring authority to comply with this law in
giving the preference provided for.

(5) The Montana Rules of Evidence and Civil Procedure shall
be appllcable to all court proceedings brought under this sec-
tion.

NEW SECTION. Section 7. Rulemaking authorized. The
department must adopt rules to implement ([Title 10, Chapter 2,

part 2.]

Section 8. Codification instruction. Section 7 is intended
to be codified as an integral part of Title 10, Chapter 2, part
2, and the provisions of Title 10, Chapter 2, part 2, apply to
section 7."

-End-



Veteran's and Handicapped Civilian's Preference
Bill Drafting Procedure

March, 1982. Following the decision of Crabtree vs. Montana State
Library, the Personnel Division, Department of ' Administration,
recognizing the need to clarify the nature and application of the
statutory preference law, drafted an issue paper and circulated it to
cabinet officers and elected officials of the executive branch. The
Division then identified the basic areas that had to be addressed in
order to make the statute acceptable to public employers. They include:

(1) The nature of the preference needed to be clarified as a tie
breaker preference between applicants of substantially equal
qualifications.

(2) The procedures for applying the preference needed to be
- clarified.

(3) Rule making authority needed to be included to allow effective
administration of the Act.

(4) Terms used in the statute needed to be clearly defined.

In April, 1982, David Hunter, Commissioner of Labor and Industry and
Dennis Taylor, Personnel Division  Administrator, met  with
representatives of various veterans organizations to discuss the need
for clarifying the existing law. This meeting included Dan Antonietti,
Department of Labor, Bob Durkee, VFW and Tony Cumming, American Legion.
These veteran organizations requested that draft resolutions be prepared
for submittal to their annual conventions calling for the clarification
of the preference and the procedures for administering the preference.
These resolutions were subsequently passed by the annual conventions of
the represented veteran groups during the summer months.

May/June, 1982. A staff report on the veterans and handicapped
preference was presented to the Personnel and Labor Relations Study
Commission. By unanimous vote, the Study Commission formally adopted
the recommendations that:

(1) the preference be a tie-breaker (Commission Recommendation
24);

(2) the relationships between the Act and other preferences be
clarified (Commission Recommendation 25);

(3) the veterans preference should not supersede RIF preference,
and

(4) the preference should be limited to initial appointment.

After receiving input from these various sources, the Personnel Division
researched the statute and prepared a first draft of legislation



designed to revise the existing statutes. This first draft was widely
circulated to interested individuals and organizations for public
comment and review. Approximately 150 copies of the draft were
circulated. Twenty-five written comments were received from public
employers, handicapped groups, women's organizations, and interested
individuals. '

The majority of the general comments received supported the need to
amend the present statute for clarity and administrative purposes. The
comments received also supported the administration of preference "over
others of substantially equal qualifications." General comments were
received both supporting and questioning the fact that the proposed
changes give disabled civilians the same preference status as disabled
veterans. Several commentors suggested that preference be administered
consistent with affirmative action requirements.

July, 1982. The Governor's Committee on Employment of the Handicapped
discussed the preference act and agreed to draft a formal 1eg1slat1ve
proposal to change the Taw.

September, 1982. After reviewing the written comments and the dis-
cussion of the Governor's Committee on Employment of the Handicapped,
the Personnel Division prepared a second draft of the legislation. This
draft was distributed on September 30 to the same organizations and
individuals as the first draft. Two written comments were received.

October, 1982. A working group representing the major groups concerned
with the employment preference jssue was formed and a meeting was held
on October 20, 1982. The working group members were:

Senator Joe Mazurek - Meeting Facilitator

John Mahan - representing veterans organizations

Bob LeMieux - representing the Governor's Committee on Employment
of the Handicapped and handicapped advisory organizations

Alex Hanson - representing Tocal government

Dennis Taylor - representing state government

Mark Cress - Chief, Employee Relations Bureau

Barb Charlton - Handicapped Employment Coordinator

Pat Schaeffer - Legal Counsel, Department of Administration

The purpose of the meeting was to come to mutual agreement on revisions
to the bill for presentation to the 48th Legislature. The working group
agreed to all changes except the group could not agree whether the
preference should be limited to initial appointment or should also
extend to retention and reemployment during reduction in force. The
working group asked the Personnel Division to draft alternate language
extending preference to retention and rehire during reduction in force
for further discussion.

The Personnel Division then prepared a third draft and an alternate
third draft. The alternate extended the preference to reductions in
force. Copies of these drafts were sent to the Governor's Committee on



Employment of the Handicapped (GCEH), the Intergovernmental Coordinating
Committee for Women (ICCW), the Governor's Committee on Women and
Employment, and the various veteran's organizations.

The GCEH discussed the revised drafts at their October 26, 1982 meeting.
They. voted to support both drafts but preferred the third draft alterna-
tive by a one vote margin.

November, 1982. The Governor's Committee on Women and Employment and
the ICCW reviewed the drafts in early November and submitted comments to
the Governor. They supported the third draft but recommended that
protections for affected class members be included in initial appoint-
ment sections. They also indicated that the third draft alternative
would be preferable to the existing statute.

On November 11, 1982, Dennis Taylor met with Jack Mahan representing the
veteran's organization. Mr. Mahan indicated that the veteran's groups
were reconsidering their position. A second meeting of the working
group was scheduled for early December.

December, 1982. The working group met again on December 13, 1982. The
veterans representative raised objections to the use of the term
"preferred person," the Timitation regarding retired military personnel,
and the affected class language. Local government representatives
raised concerns regarding reemployment rights and asked that language be
included to insure. that collective bargaining agreements would be
considered policies of a jurisdiction. Agreement could not be reached
at that meeting. Therefore, another meeting was held between the
members of the working group and representatives from various veterans
organizations. The meeting participants were:

Dennis Taylor - Personnel Division Administrator

Mark Cress - Employee Relations Bureau Chief

Robert LeMieux - Governor's Committee on Employment of the Handi-
capped

Senator Joe Mazurek

Bob Durkee - Veterans of Foreign Wars

Fred MacIntosh - DAV

Dan Antonietti - Department of Labor

Tony Cumming - American Legion

David Armstrong - Administrator, Veterans Affairs Division

The meeting participants agreed to the changes reflected in LC240, the
"compromise" fourth draft that was prepared for introduction into the
48th Legislature. The DAV stated they could not actively support the
bill unless it dealt only with disabled veterans. However, they agreed
not to oppose LC240. A1l other involved groups - handicapped, veteran,
local government and state government agreed to the compromise. Senator
Joe Mazurek agreed to sponsor the proposed legislation,

January 11, 1983. The Governor's Committee on Employment of the
Handicapped met at a regular meeting and unanimously endorsed LC240.



Veteran's and Handicapped Civilian's Preference Act
Comparison of Legislation to Existing Statute

The major objectives -of the bill are:

(1) to clarify the nature of the preference as a tie breaker between
applicants who are substantially equally qualified;

(2) to clarify the procedures for applying the preference;
(3) to provide for rule making authority; and
(4) to define terms used in the Act,

Throughout the bill language has been added, deleted or modified to clarify
the uncertain meaning of "shall be preferred."

Section 1:

This section clarifies the purpose of the bill by specifically naming the
situations in which the preference is to apply. It also eliminates the
"upon all the public works language" which technically could force
private sector businesses into applying preference in employment when
contracting with a public employer. It finally makes clerical changes to
the definitions and terminology consistent throughout the bill.

Section 2:

(1) The affected class definition refers to new sections added in
Section 4 of the bill. '

(2) The defihition of what dependents are granted preference ihc]udes
the following changes:

(a) The preference currently granted to "spouses of veterans" has
been replaced with language which grants preference only to
spouses of veterans who died due to service connected reasons
or are otherwise unable to personally use the preference
because of disability. Other spouses were removed from . the
definition because of the probable conflict with marital status
discrimination law.

(3)- Sections 3 through 9 define terms used in the text of the bill. No
major changes are represented. Terms defined include Department,
Disabled Person, Initial Appointment to Employment, Reemployment
Preference, and Veteran.

(4) The definition of "war or declared national emergency" has been
updated by elimination of the Civil War, Spanish American War, and
the Philipine Insurrection.



Section 3:

The application of preference to initial hiring, rehiring and retention
in employment has been specifically clarified. Preference would not
apply in promotions or other personnel actions.

Sub-section 2 of the current statute would be eliminated by the bill as
the point is adequately covered by the Human Rights Act and federal law.

Sub-section 3 of the current statute would also be eliminated although
the concept of disabled persons having preference over others is reflect-
ed in new language in Section 4.

Section 4:

This section has been rewritten to allow for the application of prefer-
ence both under scored and unscored procedures.

Sub-section 3 of the current statute would be eliminated with this bill
clarifying the concept that the addition of points satisfies .the Prefer-
ence Act.

New sub-sections 4 and 5 have been added to clarify that preference would
apply in a reduction in force and subsequent rehires where equal job
duties, qualifications, performance records and length of service exist
and the breaking of a tie in favor of the preferred person will not
create or continue unlawful discrimination.

New sub-section 6 allows the agencies to vrecall a person with
re-employment preference resulting from a reduction in force without
violating this statute where there is no veteran or handicapped person
with statutory preference and re-employment preference.

Section 5:

Sub-section 2 (one year residency) of the existing statute has been
eliminated because of the practical problems associated with verification
of residency and the potential conflict with federal law and the U.S.
Constitution.

New sub-section 2 puts an affirmative burden on the preferred person to
make the preference claim known. This provision is to avoid situations
of court action resulting from failure to grant preference where the
hiring authority was not aware of the claim to preference.

Section 6:
New sub-sections add an agency level-administrative level review to the
enforcement mechanism. New sub-section 3 extends the time 1imits for the
show cause hearing.

New Section 7:

Grants rulemaking authority to the Department of Administration to issue
rules to clarify procedure and definitions.



INTRODUCED BY === oo oo o e

AT THE REQUEST OF ===rmmesmemee—— e —————————————

A BILL FOR AN ACT ENTITLED: “AN ACT AMENDING THE VETERANS

AND DISABLED PERSONS PREFERENCE ACT TO CLARIFY THE NATURE OF
THE PREFERENCE AND THE PROCEDURES FOR*APPLYING'IT; AMENDING

SECTIONS 10-2-201 THROUGH 10-2-206, Mca."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 10-2-201, MCA, is amended to read:
"16—2—201. Purpose. The purpose of 10-2-201 through

10~-2-206 and ([section 7] is to provide for preference of

veterans, the#r certain dependents and-unremarried-surviving

speuses; of veterans, and certain disabled civilians 1in

initial appointment and to. employment in every public
department and-upen-ati-pubiie-woerks of the state of Montana

and ef in any eeunty--and--city local government entity

thereof."

Section 2. Section 10-2-202, MCA, is amended to read:



'n10-2-202. Definitions. ~For purposes of -10-2-201

through 10-2-206 and [section 7], the~following definitions

apply:

(1) "Affected class" meaﬂs a class of people who

currently suffer employment discrimination or suffer from

the continuing effects of past discrimination based on face,

_sex or physical or mental handicap.

(2) "Certain dependents of a veteran"” means:

(a) the spouse of a disabled veteran unable to use his

preference as a result of a service-connected disability; or

(b) the unremarried. surviving spouse and other

dependent of a veteran who died as a result of a

service-connected disability or who died while on active

duty.

(3) "Department" means the départment of

administration provided for in Title 2, Chapter 15, part 33.

(4) "Disabled person" means:

(a) a veteran having a service-connected disability

determined by the Veterans Administration of the United

States; or

(b) a civilian having a disability determined by the

department of social and rehabilitation services.

- (5) "Disability" means a physical or mental condition

which limits a major life activity such as walking, seeing,

hearing, or speaking and which limits the person's ability

to find and hold employment.




(6) "Initial appointment tc employment" is the act of

hiring a person not currently employed with that

jurisdiction.

(7) "Preferred person" means a:

(a) veteran;

(b) disabled person; or

(c) certain dependents of veterans.

(8) "Public hiring authority" means:

(a) all departments, offices, boards, bureaus,

commissions, agencies, or any other instrumentalities of the

government of the state of Montana; and

(b) all counties, cities, towns, school districts, and

other units of local government and all instrumentalities of

local government.

(9) "Reemployment preferénce“.means a preference for

employmént granted under established policies of a

jurisdiction, including a collective bargaining agreement,

because a person's previous- employment in that jurisdiction’

" was terminated as a result of a reduction in force or

reorganization,

(10) +3¥ The ~--term--Yyeterans? "Veterans" means

persons:
(a) who served in the armed forces of the United

States in time of war or declared national emergenéy and who

have been separated from service wupen under honorable

conditions,chér-than-aishonorabier or



(b) who.after January 31, 1955:
(i) served on active military duty for more than 180
days or were discharged or réleaéed. because of a
service-connected disability; and -
(ii) were honorably diséﬁarged.
(11) <2+ Fhe--term--war "War or declared natiénal
emerggﬁcy" includes:‘ ‘ |
‘+a¥ The;eivii—Warr
{b} Qhe—Spanish-Amefiean—Warr
{e} The-Phi}}ipine—insufreetienr
44> (a) World War I, between April 6, 1917, and
November 11, 1918, both dates inclusive; ’
tey (b) World War II, bethen September 16, 1940, and
Decehber 31, 1946, both dates inclusive; o
+f+‘_£l The Korean conflict,.military‘éxpedition, or
police éction, between June 26, 1950, and January 31, 1955,
both dates inclusive; and
49+ (d) The Vietnam conflict between August 5, 1964,
and May 7, 1975, both dates inclusive.
43} Fhe-+term-leuwrviving -spoeusel-mearnrs--amr-unremarried
surviving-speuse-ef-a-veterans
{43 @he-ﬁm&ﬁ}—JﬁxﬁxxﬂHHL—méaas——pereent-%ﬂ?—the——tetai
aggregate—éoints—ef-the-examinatien-reférred—ter"
Section 3. Section 10-2-203, MCA, is amended to read:

"10-2-203. Preference 1in initial appointment eand to

employment. Zfn-Evexry publie~department--and--uponr-alkl-pubklic



werks--of--the-state of-Montana -and--of--any-county--or-eity

thereef;-+he-foldowing Every public hiring authority shall

be-preferred-for give preference as provided in 10-2-204 in

initial appointment and EgAemployméntfAgg,vetef&n57-fhé§r
spouses-aﬂdr1nnﬂﬁhéhxrfspo&se5ffand—&ﬁm&iﬂﬂuar—dependénés-of
disabied-veteran37-and—disabiéd-eiviiians—reeemmended-byéthe
rehabiiitative-serviees-éivisieh—of-the-departmént—ef—seeia}

and-rehabtlitation-serviees preferred persons.

¥2+ Age;--toga-of--kLimb ~-or--other-physical--impairment
whieh—dees-net—in-faet—ineapaciéate7—dees-net-disquaiify-ahy
disgb}ed—Vetefaﬂs—<nr«sfviki&&—previdgd-%mr1nr%ﬂ«é—pessesses
the---bugsiness---eapaeityy—--competency---and---education—-te
discharge-the—duties—éf-the-positien-inve}vedf

£33} These—%yﬁ—*ﬁ&r-abeve-deseribed—ﬂnﬂﬁﬂﬁﬂﬁ&—ﬁﬁmr—have
disabfiitieS-admitted-byb1ﬁﬁrﬂﬁﬁxﬁﬁﬁﬁfﬁﬁk&ﬂfﬁgﬂﬁﬂtﬁﬁ?—ef-the
:United—étates—te—have—been—iHEuffed—in-serviee-in—any-ef—the
war37—mi%itaryfexpeditiens7-er—peiiee—aetiens;—whenever—sueh
disabilities--do--net--inr-faet--incapacitate,~-shati-be -given
preferenece-in-emptoyment-over-other-veteranss

Section 4. Sectibn 10-2-204, MCA, is amended to read:

"10-2-204. €Eredit—--for--Examtnration. Administration. of

preference. 43} When--writter-or--eral--examinatieons--are

required---for-—-employment,--~disabled--veterans --and--their
speuses7—hhgif—safviving—speuseST—and—ethef—depenéehts—shai%

have--added -to--their--exambration - ratings--a--—credite-of--106



pointas---Alli--other--veterans,--their--spouses;--surviving
spéuses;--iﬁu}——dependente-—ﬁﬁﬁiEb——hawer--&ééeé—-%xr——their

examination--ratings--a--credit--of--5-peintss (1) Whenever

scored procedures are used to establish an emplqyment list _

.and - a preferred person attains a passing score, ten

percentage poidts shall be added to the score of a disabled

person and five percentage points shall be added to .the

score of all other Apreferfed persons. . Such - percentage

points may not be used to appoint a preferred person over a

substantially equally qualified non-prefefred person who is

a member of an affected class, where there 1is evidence

demonstrating past or present underutilization of the

affected class by the public hiring authoritv involved.

(2) The fact that an applicant has claimed a veteranst

eredit preference may not be made ‘known to the examiners

until ratings of all applicants have ieen recorded, after
which such credits shall be added to the examination rating
and the records shall show the exémination rating and the

veterants-eredit preference.

(3) Phe-benefits -of-+his--gection-are-4in--addition-te
ard - Aot--in--derogatitor-o f~+the-preference--inr-appeintment-and

empieymeht—-er—4mﬂﬂr—1ﬁﬂﬁﬁr—%n»—{0—€—20€ﬁ Whenever scored

procedures are not used, a preferred person shall be

appointed to the position over non-preferred persons of

substantially equal qgualifications except where the

non-preferred person is a member of an affected class and



there is evidence demonstrating past or ‘present under-

utilization of the affected class by the public hiring

authority involved. Disabled persons shall be appointed to

the positibn over other preferred persons of substantially

‘equal qualifiéations.

(4) A preferred person need not be appointed to the

positioh over a non-preferred person who is entitled to

claim reemployment preference, except where the preferred

person is also entitled to claim reemployment preference."

Section 5. Section 10-2-205, MCA, is amended to read:

"10-2-205. Eligibility -- duty of preferred person.

(1) None of the‘benefits of 10-2-201 through 10-2-206 and

[section 7] accrue to any person who refused to serve on

active duty in the military service te—whieh-attaeheﬂ-f&btﬂ
take—up?arms in the defense of the United Statés.

(2j Ne~perseon--who--has -net-been-a resident--of-Mentana
fer-at—ieast-i—j&ﬁﬁrﬁhmmakhﬂxﬂﬁhjnﬂaﬁx%hﬁ;-&n—appeintment—is

entitied-+to--such -preference. It is the preferred person's

duty to establish his eligibility for preference and to make

his preference known to the public hiring authority.

(3) Per-eity—and—ceunty—empieymeﬁt7—ne—pfeferenee—wiii
be--granted--untess--an--appiieant--under--168-2-26k-~-threugh
16-2-206-13-atseo-a-reaident-of-the-city-or-town-or-eounty-in

- whieh--employment--ts-seughts Retired members of the armed

forces are not eligible for preference, unless they are a

disabled person."




Section 6. Section 10-2-20&, MCA, is amended to read:

"10-2-206. Enforcement of .preference. (1)  Any
Ereferred person entitied-te-preferenee-in~--16-2-201-threungh
+9-2-206 who Has appiied-{kmfﬁnﬁr-appeigtment-or-imqﬂxﬁmmmt
upenAPubiie—waks-fﬁ%ﬂﬂﬁrfﬁﬁﬂxrkﬁ?4&xﬁﬁﬂﬁtﬂ3r-ahy}eounﬁyrand
eitj—t&m&f&ﬁ%«x&efn—aﬂy-13ﬁﬂﬂxrﬂ%ﬁﬁirhme&t-éf-1ﬁmrﬁﬂﬁﬂ&r-aﬁd'
whe-has-been-denied-empieyment—er-appeintment—agd—féeis—that
the-1ﬁﬁﬂﬁi&%of—&e-e-eei-4ﬂnxnxﬁr—}G—E—EGthas—4xﬁar—vie}ated
and--that--sueh-person--is--in-fact-qualified--physically-and
mentaiiy-iﬁx}—pessesses-&nﬁﬁﬂﬁﬁhr—eapaeityf—1quxﬁxnxnh-—and
edueatien-4xrw&}sehahga—the-%hﬁﬁhﬁr-ef-the—1xm£Hﬁhmr-appiied

for-may--petition4»-as not been accorded his rights under

10-2-201 through 10-2-206 [section 7] may within 15 days of

receipt of notice of the appointment decision make a written

request for appeal to the public hiring authority to which

employment application was made. The public hiring author-

ity shall provide written explanation and shall deliver this

explanation to the preferred person within 30 days of the

date of his request for appeal.

(2) Within 30 days after the delivery date of the

written explanation, the preferred person may file a

verified petition with the district court of the state of
Montana in the county in which the werk-is-+o-be-performed

application is filed. The petition shall set forth the

facts ef--the--appltication;--qualifications,--ecompetenecys—-and

sueh-1xnaanr%r—henorab}e-iHﬁﬂﬁﬁﬁxﬁr—ef—1ﬂﬂnar-quaiifi¢atiéns



warrahting the applicant to preference under 10-2-201

through 10-2-206 ‘and ‘[section 7].

(3) Upon filing’_of such petition, any judge in the

_éounty'shall issue an order te-shew-eause to the appeinting

'pﬁblic hiring authority directing the appeinting public
~hiring aufhority to appéar in the court at a specifiedvtiﬁé‘
and place, not less . than 5 lg'of more thaﬁ 16 20 days’afterA
the filing of‘the verified petition, té show cause, if any

exists, why the veteran or person entitled to preference

should not be employed by the eppeinting public hiring
authority.-
(4) The district court has jurisdiction wupon the

proper showings to 1issue its order directing and. ordering

the appeintirg public hiring authority to comply with this

law in giving the preference provided for.

(5) The Montana Rules of Evidence and Civil Procedure

shall be applicable to all court proceedings brought under

this section."”

NEW SECTION. Section 7. Rulemaking authority. The

department must adopt rules to implement this part.

NEW SECTION. Section 8. Codification instruction.
Section 7 is intended to be codified as an integral part of
Title 10; Chapter 2, part 2, and the provisions of Title 10,

Chapter 2, part 2, apply to section 7.

-End-



Ex. o4

" Paboreny’ Ontowational Uniow of Honth America, AFL-CI0
Local Uo. 254

P. 0. BOX 702
110 N. WARREN
HELENA, MT 59624
(408) 442-1441

Testimony of Eugene Fenderson, before the House Committee on Labor and Employment
Relations, on House Bill 378, January 28, 1983

I am Gene Fenderson, business manager of Laborers Local 254, AFL-CIO. I
am here to speak against House Bill 378 which would extend the veterans'
appointment and preference act to include reappointment and continued
employment.

First of all, I would emphasize that I am not speaking against veterans
preference itself, but I believe there are some distinctions which must

be made when addressing this issue. The concept of veterans preference
arose from a praiseworthy effort to compensate in some way the time veterans
had lost from the job market because of their service during a war or armed
conflict. Giving these veterans preference has helped make up for their
loss of employment opportunity while they defended their country.

That concept is recognized in a resolution submitted by the 31st annual
convention of the Montana State Building and Construction Trades Council,
AFL-CIO, and adopted by the Montana State AFL-CIO convention in 1982. The
resolution states:

" . that this organization deplores each and every attempt to degrade,
dilute or modify the historical precedent of giving job eligibility preference
to those who were taken from their communities to serve their country in

time of war [emphasis added] and that the President, the Congress of the
United States, the Governor, and the State lLegislature of Montana reject

any and all proposed legislation that would reduce employment opportunities
for veterans in federal and public employment."

There are two points I would Tike to make regarding that resolution. First

of all, this bill expands employment opportunities for veterans, a measure

which is not addressed in the resolution. Secondly, the resolution specifically
mentions veterans who served their country in "time of war".

Veterans preference is supposed to equalize employment opportunities for
veterans, not to give them an added advantage at the expense of other groups,
such as women, minorities and the handicapped.

Many veterans who enjoy veterans preference did not serve in time of war.

They chose to serve in the armed forces to learn a specific skill or to

receive certain veterans benefits, such as the G.I. bill to further their
education.  Others chose the service as a full-time career. These individuals
were not deprived of any opportunity to gain employment. They made the

choice of their own free will. Some retired career veterans utilize veterans
preference to obtain employment with government agencies, while at the same
time they are drawing military retirement and other benefits.

Rt



I ask that you vote against House Bill 3/8 which expands veterans' preference
at the expense of other groups which have traditionally been denied equal

employment opportunities.

Thank you.



Ex. s

My name is Jan Gilman and I represent the Interdepartmental
Coordinating Committee for Women (ICCW) a committee formed by the
Governor to identify policies and procedures in state government which
directly or indirectly result in discrimination against women. The ICCW
has been closely following the issue of employment preference for
veterans and handicapped individuals. We feel it is imperdative to
support a more equitable approach to employment preference than that

which resulted from the decision in the case of Crabtree vs. The State

of Montana. This decision requires the State of Montana to hire a
preferred person as long as that person is minimally qualified for the

position.

The ICCW strongly opposes HB 378. This bill would provide
preference in securing and retaining employment for veterans at the
expense of those who have already been hindered in finding employment.
Department of Labor and Industry statistics show that even when veterans
are at a disadvantage in finding employment, it is women who are at an
even greater disadvantage than any other group of applicants. (Source:

Montana Annual Planning Information 1983.)

Figures for FY 1980 show that among applicants using the
state's Job Service offices, the proportion of persons placed in
non-agricultural jobs relative fo the number of referrals is 72.9%
statewide. Handicapped persons, veterans, and Vietnam-era veterans all
have placement-to-referral rates which are comparable to the statewide

rate. Women, on the other hand, have a placement-to-referral rate of



69.7%, which is significantly lower than the statewide rate. (p-value

much Tess than 0.025)

Figures for FY 1981 show that Vietnam-era veterans have a
placement-to-referral rate comparable to the statewide figure of 69.7%.
Veterans, handicapped persons, and women, with rates of 68.0%, 67.4%,
and 65.1% respectively, are placed at rates significantly Tower than the
statewide average, with women being placed at a rate which is

substantially less than any other group. (p-value much less than 0.025)

Thus we see that among the groups of Job Service applicants, it is
the women who are at a disadvantage in finding employment and not

veterans or other preferred persons.

In addition, statewide figures showing the starting hourly wages of
persons placed by Montana's Job Service offices dramatically illustrate
the fact that women continue to fill the lower paying johs in Montana.
In FY 1980, 97.6% of all women placed by the Job Service were hired at
rates of less than $6.00 per hour, whereas only 88.9% of the men were
hired at this salary level. On a percentage basis, 4.6 times as many
men as women were hired at $6.00 or more an hour. Figures for FY 1981

show no particular improvement.

Because it applies largely to men, veterans' preference,
particularly when administered using the "minimum qualification"

criterion, will serve to accentuate this disparity.



State government should not be required to hire and retain
minimally qualified individuals. The ICCW has gone on record supporting
preference in initial hire for veterans and handicapped individuals as
long as substantially equally qualified members of affected classes
shown to be underutilized by the public hiring authority are given equal
preference. Preference claims should be used as tie-breakers in
situations where there are a number of substantially equally qualified

applicants for a position.

We do not believe that veterans preference should be a factor in
reduction in force, promotion, recall, reoraganization or retention

decisions,

The state's EEQ/Affirmative Action report states (pg. 7) that
"because of the operation of seniority-based layoffs, minorities, women
and handicapped persons recently hired will likely suffer
disproportionately from the federally inspired (reduction in force)
actions." Veterans' preference, since it applies mostly to men, will
continue the erosion of affirmative action gains made in the past few
years. If such preference were to be administered on a "minimally
qualified" basis, EE0O and Affirmative Action programs in Montana could

be set back many years.

HB 378 Wou]d impede the efforts of the State of Montana to provide
equal employment opportunities for all applicants. For these reasons,

the ICCW opposes this bill.
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TABLE 37
INDIVIDUALS PLACED IN JOBS BY SEX AND WAGE
MONTANA: FISCAL YEAR 1980

| Male . Female Total % Female
Under $2.90 ' 1,190 1,452 2,642 © 55.0
$2.90 - $3.10 6,457 5,860 12,323 47.6
$3.11 - $3.49 2,916 3,529 6,445 54.7
$3.50 - $3.99 3,550 2,514 6,064 41.5
$4.00 - $4.49 3,988 1,792 5,780 31.0
$4.50 - $4.99 1,246 492 1,738 28.3
$5.00 - $5.49 2,353 407 2,760 14.7
$5.50 - $5.99 519 152 671 22.6
$6.00 Plus 2,772 405 3,177 12.7

SOURCE: ESARS Table 16.



TABLE 38

INDIVIDUALS PLACED IN JOBS BY SEX AND WAGE

Under $3.10
$3.10 - $3.34
$3.35 - $3.49
$3.50 - $3.99
$4.00 - $4.49
$4.50 - $4.99
$5.00 - $5.49
$5.50 - $5.99
$6.00 Plus

SOURCE: ESARS Table 15.

MONTANA: FISCAL YEAR 1981

1,544
2,128
4,403
4,100
3,760
1,480
2,803

632
3,567

70

Femele
1,661
2,327
4,825
3,274
1,973
672
601
183
603

Total

3,205
4,455
9,228
7,374
5,733
2,152
3,404

815
4,170

% Femle
51.8
52.2
52.3
44.4
34.4
31.2
17.7
22.5
14.5



Ex. 6

m \WOMEN'S LOBBYIST
FUND oens 0 5624

449-7917

TESTIMONY OF CELINDA C. LAKE, WOMEN'S LOBBYIST FUND, ON HB 378 BEFORE HOUSE LABOR
AND EMPLOYMENT COMMITTEE

The Women's Lobbyist fund does not oppose veterans' preference. We recognize
that veterans like other discriminated groups deserve recognition of the disadvantages
they face in hiring, As members of another discriminated class in this society,
women fully recognize the discrimination that veterans may face in coming back to
civilian life, particularly after something like the Vietnam conflict. Futhermore
we as a society have a commitment to veterans who have served us all in good faith
and we need to live by that commitment. ,

We do, however, believe that HB 378 is in its current form unworkable and goes
beyond the commitments that have been made, the very real rewards which are deserved,
and what would be fair to all disadvantaged groups. In its current form this bill
would extend veterans' preference in transfer, promotion, and riffing to all who
are only minimally qualified. The courts have been very lenient in their
interpretations of what constitutes minimal qualifications., Particularly, in these
economic times of high unemployment and layoffs in government, HB 378 in its current
form would make it impossible to retain women or minorities in government,
Departments would be forced to make lists of veterans and lists of nonveterans and
lay off every nonveteran before a single veteran at any level were laid off. We do
not believe that veterans, who as a group can first hand relate to the discrimination
women have suffered, could possibly intend for preference to be implemented in this
form, Thus we believe that HB 378 should be amended to award preference only among
substantially equally qualified applicants.

Obviously, HB 378 in its current form would make any type of affirmative
action in hiring and promotion impossible. We should not in this state remedy one
form of discrimination by de facto invoking another. Veterans' preference would extend
to both male and female veterans, But what that ignores is that women have been
systematically excluded from military and cambat service. We have always been held
to a fixed percentage participation in the armed services. Recently, only 10% of
the armed forces could be women. In 1971 only 1.5% of the armed forces were female.
Furthermore the Reagan administration has moved back from an initiative to involve
more women in the arfmed forces -- limiting women's participation to fewer branches
of the service and freezing recruitment to levels below the past administration's
level,

What we do about Veterans' preference is particularly important in this state
because of the high proportion of Montana men and (when possible) women who have
served this country, According to the Veterans' Office we have the third highest
per capita rate of veteran status in the nation in Montana. How we formulate
veterans' preference will have enomous implications for the employment of other groups.

Also, veterans' preference extends to state government, local government,
universities, and schools. These arenas have traditionally been some of the fastest
growing, most important sectors -- providing equitable opportunities for women. If
we inadvertently operationalize veterans' preference in such a way that it de facto
eliminates the possibility of hiring, keeping, and promoting women ~-- we will

' ie Flaherty-Eri inda C. Stacy A. Flaherty
ithy A. van Hook Sib Clack Connie Flaherty-Erickson Celinda C. Lake |
yPresident Vice President Treasurer Lobbyist Lobbyist

‘n e




irretrievably set back econamic justice in this state. In addition we will tremendously
impact our children's well-being and our families' well-being, since 16% of American ‘@&
families are headed by women and 66% of women work for the basic economic necessities
of their families, ]
In Montana's Constitution we can be proud that we have strong language
guaranteeing equality between the sexes in employment and other arenas. Because
women have been and are systematically excluded from participation in the armed
forces and thus from obtaining veterans' preference, veterans' preference in some
forms would be illegal given out contitutional commitment to economic equality.

For this reason we further recommend that HB 378 be amended to include affected
class language for initial hire, riffing, promotion, and transfer. That is that veterans'
preference would only be granted among substantially equal applicants when the
competition were not against a member of “an affected class" -- in which event neither
applicant would receive preference, We would define affected class as a group
which is underutilized in the existing job, compared to their availability in the
labor pool.

HB 378 also deals with preference for disabled and handicapped persons -- to
whom we have not yet referred., There is no other group in our society which is
currently discriminated against as much as handicapped persons. With our amendments
handicapped persons would be given preference among substantially equally qualified
applicants both because of their specific reference in the bill and because of
their being members of an affected class.

In this society veterans, women, and handicapped persons have all suffered
discrimination in employment. We believe that we need to recognize each others'
mutual disadvantage. For these reasons we support amending HB 378 to include provisions
that preference should be granted in initial hire, riffing, transfer, or promotion 3
only among substantially equally qualified applicants and only if the applicants \‘1

are not competing against members of another disadvantaged group - i.e. an affected
class. If these amendments to the current bill do not seem possible, we would urge
the committee to pass a bill which did include these provisions. We believe these
provisions are fair to all groups, recognize our mutual oppression, are workable,
and still reward veterans for the very real contribution that they have made to our
way of life.




EXHIBIT 7
1-28-83
OPPOSITION - Department of Revenue

HB 378 - AMENDING VETERANS AND DISABLED CIVILIANS PREFERENCE LAW ‘

The Department of Revenue is vitally concerned with maintaining fair

hiring practices. " Because of this, the current veterans and disabled
civilians employment preference law has been a stumbling block for hiring
officials. HB 378 does not offer sﬁbstantial clarification on the preference

issue.

We are faced with the ambiguous language of the current preference; and on

the other hand, we have the Montana Human Rights Act which prohibits dis-
’” -2

crimination of protected classes. We are at odds there on the application
of preference. ZEven if the Crabtree vs. Montana State Library decision is

upheld in the Montana Supreme Court, we will not have gained further under-

standing on application of preference in light of the Human Rights Act.

In order to continue affording equal opportunity to all Job applicants,
clarification on the intent and administration of the current law is des-
perately needed. HB 378 does not eliminate the problems faced by hiring
officials. Expensive litigation is a potential result of any hiring accomplished

without sharply defined preference guidelines.

SB 197, which addresses the same issue, offers new substance and clarification
to the problems that now exist. SB 197 reflects compromise legislation reached
by veteran groups, handicapped groups and representatives of state and local

government.

We would like to see legislation that would correct confusion in interpretation
of the current law. HB 378 does not assist us in achieving fair hiring
practices, therefore we do not support HB 378. However, we would urge your

consideration of the provisions of SB 197.



EXHIBIT 8
1/28/83

The Chair, members of the committee., My name is Richard Cronen, I am a Vietnam

era veteran., I respectfully request you to accept the following testimony and

that you vote do not pass on HB378,

I believe that such extensive preferencial treatment, as has been proposed here,
may have constitutional deficiences; and, at a time of extraordinarily high
unemployment and economic instability, it will certainly face many challenges

in our courts. In any event, I.believe all segments of the public should have

an equal opportunity to compete for publicly funded jobs, 1In addition, preference
is of questionable value to the veteran who lacks the skills and training

necessary to compete for the jobs.

If this legislature wishes to recognize the service of the state's veterans, I
submit that there is more value, to the veteran as well.as the employer, in
extending job training and re-~training benefits, waiving tuition at the state's
Universities and Vo-Tech centers, or building upon the skills acquired in the
service, The Federal Government has fallen short in providing recognition and

needed services to the country's veterans.

Based on recent activity at Fort Harrison, here in Helena, the Federal Government
is still reluctant to meet the needs of the veteran. The state can and should
take the lead in assesing and meeting the needs of the veteran, including non-job

related support and services. Vote yes for veterans and no for HB 378.

Thank you,

‘ri:jilb4LJ?:d’t”“) Cf}?aw~ﬁ N



TESTIMONY BEFORE LABOR AND EMFLOYMENT RELATTONS COMMITTEE ~EXHIBIT 9
1/28/83
Januarv 28, 1933

My name is Mary Lisa Pryne, 1 am a native of Montana, and a
veteran of the United States Navy. I served on active duty for over
two years, and on Reserve status for an additional four years. I
would like to address the issue of veteran's preference for employ-
ment, as define< by Section 10-2-205, MCA,

The traditional intent of statutes granting employment preference
to veterans has been twofold: +to provide an orderly transi cion from
military to civilian life, and to thank the veteran for time spent in
service *to his/her country. I believe that these goals have been
accomplishecd guite adequately under existing state and federal laws.
Veterans are afforded the opportunity to return to college or vocational-
technical school with financial assistance (as much as $12,000 for a
single person), given low-interest home loans, guaranteed re-employment

r

at their former 1ob with no loss of seniority, granted extra points
on Civil Scrvice and state Gualifying examinations, and given hiring
preference over non-veterans.

HB 373 proposes to extendﬁ%éééfan's preference beyond the scope
of initial hiring. This proposed bill would have the effect of
perpetuating discrimination on other minority groups, Women, who
are excluded by federal law from full participation in the Armed
Forces, are also excluded 1n part from the benefits of veteran's
preference., Ethnic and racial minorities have never been afforded
full employment opportunities, and their prospects would be further
diminished by HB 378, Older workers, often with many years of
service to an employer, would be laid off or terminated in preference
to a veteran.

I have experienced job discriminition first hand, not because

I'm a veteran, but because I'm a woman. HB 378 would ensure that

that discrimination continues. I urcge you to adopt an adverse committee



House Bill 384

Restaurant, Bar and Tavern Bill Amendments

The amendements to the original printed bill are found
on page 4, section 4.

On 1ine 7, the word "may" is changed to "will". Line
7 would then read "commissioner will waive the provisions of
39-3-640 for any".

On Tines 17 and 18 delete "commissioner deems it necessary
for the protection of the state of Montana or the employees
of a".

On 1ine 19 after the word "tavern" insert "defaults on
the payment of wages, payroll taxes, or workers' compensation
premiums."

Line 17 through the end of section four would then read
"the person operating a restaurant, bar or tavern
defaults on the payment of wages, withholding taxes or
workers' compensation premiums".

5)( /T;L /.f /O .
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TESTIMONY OF: SEYMOUR J. FLANAGAN ON HQUSE BILL 384 BEFORE THE HOUSE
LABOR & EMPLOYMENT RELATIONS .
J ANUARY 29,1983

I am Seymour J. Flanagan, International Organizer for the Hotel
Employees and Restaurant Employees International Union AFL CIO .
I am here to testify in support of House Bill 384, a bill which amends
the current restaurant, bar and tavern wage protective act,

The current law requires that anyone not owning the building in
which he operates a bar, restaurant or tavern must post a bond with the
Commissioner of Labor and Industry equal to at least double the amount
of the amount of the projected semi-monthly payroll. This law was
enacted to provide wage protection to employees who work in these
businessess. The failure rate in the Bar and Restaurant business is
high, and employees sometimes find themselves without the wages which
they have earned when the business goes broke. Our Union has always
been in sitrong support of the wage protection act.

The problem we had with the act was that we felt it needed better
enforcement. I would like to take this opportunity to commend the
Commissioner of Labor and his staff for their successful efforts in
improving enforcement. In January of 1981, only 132 businesses had
Posted the required bond. Right now, almost 400 businesses have posted
the bond. That is a significant improvement.

The new bill amends that law so that anyone ovnerating a bar,
restaurant or tavern, must post the bond, but the Commissioner may
waive the bond requirement after three years, just so long as the
employer is in compliance with other provisions of the Fair Labor
Standards Act. This amendment makes good sense to us,

The three year period is a pretty good indication of whether or not
the business is going to succeed, and whether or not the employer is
making every effort to comply with the Fair Labor Standards Act.

The Wage Protection Act was never intended +to punish fair employers
who were successful in their businesses. It was intended to protect
the wages of some of the lowest paid employees in the state,

This amendment puts all employers on an equal footing to post the bond,
but also:. allows the waiver after three years for fair and successful
employers.

This amendment was supported in a convention resolution by the
State Convention : of the Montana State Council of Hotel Employees and
Restaurant Employees AFL CIO and subsequently by the Montana State
AFL CIO Convention. It protects employees and it is fair to employers.

In closing, 1 urege yoﬁr support for House Bill 384, to ensure wage
Protection to employees who work in one of the lowest paid industries
in the nation.

Thank you.
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Box 1176, Helena, Montana

JAMES W. MURRY ZIP CODE 59624
EXECUTIVE SECRETARY 406/442-1708

TESTIMONY OF DON JUDGE BEFORE THE HOUSE LABOR AND EMPLOYMENT RELATIONS COMMITTEE --
ON HOUSE BILL 384 -- JANUARY 28, 1983

Mr. Chairman, members of the committee; my name is Don Judge and I'm here today
representing the Montana State AFL-CIO. The Montana State AFL-CIO supports House
Bil1l 384, which revises the Restaurant, Bar and Tavern Wage Protection Act to allow the
Commissioner of Labor and Industry to waive the bonding requirement for these businesses
after the first three years of operation. .The bill also provides that the business must
be in compliance with other provisions of the Fair Labor Standards Act, in order to
qualify for the waiver.

Policies and positions of the Montana State AFL-CIO are set by elected delegates
of the Montana State AFL-CIO Annual Conventions, by democratic process. In 1982, a
resolution supporting this amendment to the Wage Protection Act was submitted by the
State Convention of the Montana State Council of Hotel Employees and Restaurant
Employees, AFL-CIO and the convention voted concurrence.

The resolution points out that there have been considerable enforcement problems
with the amended Restaurant, Bar and Tavern Wage Protection Act. We belijeve this bill
will make the act more enforceable and will provide an incentive to employers to
comply with all provisions of the Fair Labor Standards Act in order to qualify for the
bond waiver. The Act will still protect hotel and restaurant employees who work in

low paying jobs, in an industry which experiences a high rate of business failures.

We would not support any measure which would weaken this essential wage protection,
but since most failures occur in the first three years of business, and the bonding
requirement for that period is now extended to ail bar and restaurant employers, this
is a reasonable revision of the act.

We ask you support of House Bill 384.

Thank you.
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STANDING COMMITTEE REPORT

..............................................................

We, your committee on

having had under consideration BEOUSE Bill No. 38‘ ......
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Privet white
reading copy (

color

A BILL FOR A ACT ENTITLED: “AR ACY REVISING THR REETAURANT, BAR, AMD

TAVARE WAGE PROTECTION ACTY PO REQUIRE THE DOSDING OF ALL RESTAURANTS,
BARS, ASD TAVERNS; ALLOWING YER COMMISSIONER OF ILABOR AMD TUDUSTRY
TO WAIVZ THE BONDING REQUIRENMENT; PROVIDING A GRANDFATHER CLAUSS;
AMZIDING SECTIONS 39-3-602 THROUGH 39-3-605, 39-3-607, AXD 13-3-608,
MCAL ™

2. Page 4, lines 17 and 18.
strike: 'mmmzwmmmmmam
state of Montana or the wup]f of a

3. ’m ‘. 14ne 19.

Following: “tavern" .

Insert: “defAalts on the payment of wages, payroll taxes, or workers'
compansation premiums”
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EXXXXX
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STATE PUB. CO. o Chairman.
Helena, Mont.

A\AAALITTEE OERARET ADY

........................................................................................................................................................



STANDING COMMITTEE REPORT

»
SPEAKER:
MR. e
. LABOR AND ENPLOYMERT AELATIONS
WE, YOUT COMMITIER OMN ....o.eeveicivecnnceesrneenaistrssesessessesmeseessessesssessosessessstonesssstassassassesnsesasassessssessnsssensssssssssssseseess s esssesnes ’
having had under CONSIAEIBLION .e.cvvveeereere e eseseesenssesseeesesseeseesseeseessesssreses e oo sesssssimeetoe s oo eeeee oo eesoo Bill No. 399 .....
First reading copy (_ VD48

A BILL YOR AN ACT EWTITLED: “AM ACT 70 DEPINZ UNPAIR LABOR PRACTICES BY
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