
HOUSE LABOR AND EMPLOYMENT RELATIONS 
January 25, 1983 

The House Labor and Employment Relations Committee convened 
on January 25, 1983, at 12:30 p.m. in Room 224K of the State 
Capitol with Chairman Williams presiding and all members present. 
Chairman Williams opened the meeting to a hearing on House Bill 
270. 

HOUSE BILL 270 

REPRESENTATIVE JERRY DRISCOLL, District 69, chief sponsor, said 
this legislation would allow a claimant who was off work due to 
injury and received compensation during his period of disability 
to freeze his wage credits for 18 months. This means that when 
he became able to work again, but was not able to secure employ
ment, he would not be denied unemployment benefits because of 
lack of wage credits. 

HAROLD KANSIER, Department of Labor, said this bill would not 
affect a great many individuals. He said he had done a quarter 
study and it would be between five to seven workers. When a 
person is ready to go back to work, this bill would give him 
unemployment benefits until he found a job. 

SENATOR JOHN MOHAR, District 11, said this has affected a couple 
of people in his area. He said it was a good bill and would not 
affect many people, but would really help those it did. 

DON JUDGE, Montana State AFL-CIO, spoke in support and a copy 
of his testimony is Exhibit 1. He added that a person must 
be able, willing and ready to work and is not automatically 
qualified. 

REPRESENTATIVE CLYDE SMITH, District 18, said he supported the 
bill. 

WYATT FROST, Three Forks, representing UCLGAW Local #239, spoke 
for the bill and a copy of his testimony is Exhibit 2 of the 
minutes. 

There were no opponents. 

REPRESENTATIVE DRISCOLL closed. 

There were no questions from the committee. 

Chairman Williams closed the meeting on HB 270 and opened 
the meeting on HB 256. 

HOUSE BILL 256 

REPRESENTATIVE NORM WALLIN, District 76, chief sponsor, said 
this is an act to place unemployment compensation interest and 
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penalty collections by the Department of Labor and Industry in 
the state general fund. He said the money should be sent to 
the general fund and used as earmarked funds and appropriated 
by the legislature as needed. 

DAVID HUNTER, Commissioner, Department of Labor and Industry, 
spoke in opposition. He said this would be taking money from 
the unemployment trust fund. He said the interest earnings 
on this account would then be used to subsidize the general 
fund and the unemployment fund would be losing out, and this 
is unfair to the employers. 

CHAD SMITH, representing Unemployment Compensation Advisors, 
said they are opposed to this bill for many of the same reasons. 
The money that comes from employers, whether from the direct 
tax or penalty, should go to the trust fund. Employers should 
not be called on to support the general revenue requirements 
of the state of Montana. This is particularly true when we 
are faced with a shortage of millions. We shouldn't be siphon
ing off any of the money that the employers are required to put 
in. It is trust fund money and that is where it belongs. He 
felt that the amendment on page 2 should be preserved but not 
the last one on page 4. So he requested the bill be amended to 
0elete the proposed amendment on page 4 and preserve the 
one on page 2. ~ 

DON JUDGE, Montana AFL-CIO, spoke in opposition and a copy of 
his testimony is Exhibit 3. 

WYATT FROST, Cement Workers #239, spoke next in opposition and 
a copy of his testimony is Exhibit 4. 

Rep. Ellerd requested that quesbions from the committee be had 
before the closing statement. Permission was granted from the 
chair. 

Rep. Smith asked if the bill would serve any purpose if the 
amendments were put in. Mr. Hunter responded that the money 
would be left in the unemployment trust fund. You would be 
doing something that prevents the department from spending 
any of this money for administrative purposes. We couldn't 
spend any but what is authorized. He said when the penalty 
fund has been used, it has been used for one-time capital 
expenditures like the Bozeman purchase and the Great Falls 
job service office building. That would be prohibibed by this 
amendment. . 

Rep. Ellerd asked Mr. Hunter if he could operate the department 
without the use of this fund. Mr. Hunter said these have been 
used for only an emergency or capital operation and he didn't 
think it would have significant or detrimental effect. 



House Labor and Employment Relations Committee 
January 25, 1983 
Page 3 

Rep Ellerd asked Mr. Smith if he felt the money should be used 
for other purposes such as land purchases. Mr. Smith said 
he didn't believe the fund should be put into another fund 
and should be used for the payment of benefits. Mr. Smith 
suggested earmarking this as interest money and using it to 
pay the interest on the federal loan. 

Rep. Hannah said this money has come in under penalty interest 
and, since it is anticipated that all the money for benefits 
will be spent by the end of February, shouldn't we be using 
all the penalty and interest money to pay for benefits. He 
asked, historically, how much of this money goes for ,'payment 
of benefits. Mr. Hunter said, with the exception of those 
few instances, all has gone to pay benefits. 

Rep. Harper asked if some of the money could be used to help 
keep some of the outlying job services open. The reply was 
that SB 213 will allow the legislature to decide if the job 
services are going to remain open. 

REPRESENTATIVE WALLIN closed. He quoted from a letter from 
the Legislative AuditIDr's Office which said these funds can 
be used to purchase the land in Bozeman. He said we have no 
handle on this kind of thing. He said we have to decide 
whether we want the legislature to be responsible to handle 
the money or if we want a division to handle it. 

Rep. Williams asked if the money wasn't authorized by the 
legislature. Rep. Wallin said it was appropriated in May and 
the land was bought in March. 

Rep. Smith asked of Rep. Wallin if he thought it was right to 
charge the employer for the unemployment insurance fund and 
then take a portion and put it into the general fund. Rep. 
Wallin said we should have control of the expenditures and 
the money that comes in. 

Rep. Wallin said he wished to explain again that the money 
was spent before the money was appropriated. He said he 
could document this. 

Chairman Williams closed the hearing on HB 256 and opened 
the hearing on HB 281. 

HOUSE BILL 281 

REPRESENTATIVE BOB DOZIER, District 61, chief sponsor, said 
this was an attempt to provide for more flex time for public 
employees. He said there are some problems with the way it 
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is drafted so the bill needs some work. He said the subject 
is well worth the doing - provides for a l4-day, SO hour 
pay period. He sai~ unfortunately, the way it is written 
every individual can work out different schedules. He said 
an Attorney General's Opinion says cities with a charter 
can use these kinds of hours now, but he didn't know if 
that decision will hold up in court. 

r~ ANN ELLINGSON, City of Missou1a, spoke in support, and 
a copy of her testimony is Exhibit 5. 

BILL VERWOLF, City of Helena, spoke next in support. A copy 
of his testimony is Exhibit 6. 

CHAD SMITH, Montana Hospital Association, spoke in support. 
He said he was speaking for three hospitals - three county 
hospitals. He said there are 70 hospitals in Montana but 
most are community or privately owned hospitals and not covered 
by the state law. He said they already under the federal law 
have an SO-hour provision. He said SB 143 deals with the same 
subject in the hospital field. He felt this would benefit 
the hospitals and he asked for the committee's support of the 
bill and of SB 143 when it appeared. 

VERN ERICKSON, Firemen Association, said there is another bill 
that deals with the same thing for firefighters. He said they 
feel the fire department shift is a little different and so 
have designed a bill that is for firemen only. 

DICK KANE, Labor Standards Division, spoke as an information 
person. He said the Supreme Court Decision ruled that the 
provision is not subject to the provision of the overtime so tee 
language addressing the firefighters was moved to the section 
addressing the wages. It does not provide for overtime as 
does the present law. He left a copy of the court case which 
is Exhibit 7. 

• 

.. 
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III 

• 

III 

III 

iii 

.. 
CARL THOMPSON, Traffic Technician, City of Missoula, 
supporting the bill and this is Exhibit S. 

sent a lette: .. 
Questions were asked by the committee. 

Rep. Driscoll asked if any of the flex workers would be 
interested in voluntary overtime. Ms. Ellingson said no. 

Rep. Harper asked of Bill Grove concerning the police force and 
the shifts. Mr. Grove said they come under the regular employee 
part. He felt the bill could cover the police. 

.. 

-
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Rep. Miller asked if Mr. Smith saw any detrimental effects on 
the switch to four lO-hour days. Mr. Smith said it would depend 
upon the employee and how much personal energy he had. 

Rep. Miller asked if this overtime has been a problem. Mr. 
Erickson answered that he didn't think it has been. He said 
they are doing this not because of a problem but because of 
the Attorney General's Opinion. He said they are just trying 
to clear that up. 

Chairman Williams closed the hearing on HB 281 and opened 
the hearing on HB 271. 

HOUSE BILL 271 

REPRESENTATIVE BOB THOFT, District 92, chief sponsor, said 
overcrowding and idleness were said to be two of the main 
problems at the prison. He felt it was important to try to 
develop a good work ethic. He said he had put in quite a 
lot of time to determine the needs. He said this bill would 
make 85 jobs for prison inmates. He said he realized the 
bill would delete some jobs in the Fish, Wildlife and Parks 
Department but he felt that could be handled by attrition. He 
said it would take an additional building to house these 
proposed industries. He said the bill does need some amending, 
but he said he had talked to, the Chairman and he had been asked 
to go ahead with the bill and then get together and.work out 
the amendments. He said most of his proponents were in Deer 
Lodge and unable to come testify. 

CARROL SOUTH, Department of Institutions, said they support the 
concept of the bill but it would need amendments to make it 
work. He said he was totally opposed to the bargaining -langu
age and couldn't support it with that in. He felt it should be 
amended in such a way that it was permissive. He said the 
Federal Highway Act was amended prior to December, 1982, so no 
inmate labor can be used on highway projects. He said they 
must also determine if they can meet the needs of all the 
named agencies - that they can prepare all signs. He said a 
diversion clause is also needed - highway earmarked funds and 
a manufacturing diversion that would need to be addressed. 
He said there are special requirements for such an industry as 
this, so a lot of pieces will have to fall in place before 
we could do it. He said they would use the same building as 
houses the license shop and the maintenance shop would be 
relocated. He said they cannot do this without legislative 
approval, and they would prefer having it permissive rather 
than mandatory at this time. 
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WILLIM1 OLSON, Montana Contractors Association, said he rises 
in adamant opposition. He said the purpose of government is 
to service the taxpayers and not compete with them. He 
questioned the new section that says state agencies shall 
have their signs prepared by the inmates. He said it is 
nice to have a market developed for you. He said private 
enterprise would have to cut their prices. He said they 
have some members that contract for highway signs and do 
contract work for:. two other agencies. He said this shouldn't 
be done at the expense of private enterprise. He said North 
Dakota and Wyoming have tried the same operation and have 
put in sign shops in their penal institutions. He said the 
Wyoming's sign shop is empty as the inmates have not wanted 
to do the work. He said North Dakota's quality of material 
is very poor. He said it's a place where non-specification 
materials are dumped. He said the total Montana market 
in signs is $300,000. 

MITCH MIHAILOVICH, Montana State Building Trades, spoke in 
opposition. He said the bills would eliminate 5-15 jobs. 

TOM YUHAS, Montana Signworks, spoke next in opposition. A 
copy of his testimony is Exhibit 9. 

BARRY J. SIMMONS, Montana Signworks, spoke next in opposition 
and a copy of his testimony is Exhibit 10. 

DON JUDGE, Montana State AFL-CIO, spoke in opposition, and a 
copy of his testimony is Exhibit 11. 

REPRESENTATIVE THOFT in closing said the Wyoming institution 
is empty because of the administration. He asked what can we 
give the inmates to do that won't compete irl the privat~e sector; 
and that will, hopefully, keep them out of prison once released. 
If we can work something out, it will benefit all who pay taxes. 
He said do we want to establish an industry and prepare these 
people for coming out or do we just want to warehouse them? 

Questions were asked by the committee. 

Rep. Driscoll asked Mr. South what wages the prisoner makes. 
The answer was $.43 an hour plus room and board. Rep. Driscoll 
asked why the 10 percent reduction. Mr. South said it relates 
to the efficiency of inmate labor. 

Rep. Ellerd asked what other prisons around the country do in 
their work programs. Mr. South said 38 states have sign shops. 
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Rep. Ellerd asked if inmates do labor jobs - common labor. 
Mr. South said, basically, no with a few exceptions as there are 
federal restrictions. Rep. Ellerd asked about the possibility 
of unionizing prisoners and having them work and be paid 
the minimum wage from which one would deduct room and board 
and let them keep the rest so they can help support their 
families. Mr. South said it costs $113,000 for a prisoner 
and in Montana you can't bill them for their keep. 

Rep. Ellerd asked Mr. Judge if he supported work for inmates. 
Mr. Judge said first off he didn't feel a minimum wage was 
a living wage, and if it's a case of competing with the 
private sector during one of the highest levels of unemploy
ment, he would have to be opposed. 

Chairman Williams closed the hearing on HB 271 and opened 
the meeting to an executive session. 

EXECUTIVE SESSION 

HOUSE BILL 270 Rep. Dozier moved DO PASS. Motion carried 
unanimously. 

HOUSE BILL 276 Rep. Addy moved DO PASS. An amendment was 
suggested by Rep. Smith to leave the money 
in the trust fund. Rep. Harper said he didn't 

feel that could be done as that would change the bill's purpose. 
Rep. Addy changed his motion to DO NOT PASS. 

Rep. Ellerd asked if there was any way to amend the bill so 
the funds could stay in the trust fund but could not be used 
for land purchases or anything other than benefits. He said 
he had strong objections to having a fund set up to help 
unemployed people and then use it to buy land. Mr. Hunter 
said he thought that would have to be done with another bill. 

Rep. Ellerd requested the bill be held to see if there was a 
way to amend it. Rep. Addy said he would defer to the wishes 
of his colleague. Rep. Harper said the main purpose is that 
this doesn't happen again and just by introducing this bill 
the people involved should be thoroughly sensitized. Rep. 
Ellerd said the bill isn't meant to embarrass anyone. 

Rep. Driscoll moved to TABLE the bill. This motion carried 
with Rep. Ellerd voting no. 

The meeting adjourned at 2:25 p.m. 

Respectfully submitted, 

Emelia A. Satre, Sec. 
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JAMES W. MURRY 
EXECUTIVE SECRETARY 
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TESTIMONY OF DON JUDGE ON HOUSE BILL 270, BEFORE THE HOUSE COMMITTEE ON 
LABOR AND INDUSTRY, JANUARY 25, 1983 

I am Don Judge, representing the Montana State AFL-CIO in support of House 
Bill 270. 

The intent of this bill is to provide that people who have had the double 
misfortune of having been temporarily totally disabled, and then when able 
to return to the job market, not able to find work will be eligible to 
receive unemployment insurance benefits. 

Currently, to qualify for unemployment insurance the law provides that: 
"an individual must have been paid wages for insured work in the first 
four quarters of the last five completed quarters, immediately proceeding 
the first day of the benefit year." A few workers do not meet that 
qualification because of temporary total disability, which is by definition 
"A condition resulting from an injury, as defined in this chapter, that 
results in total loss of wages and exists until the injured worker is as 
far restored as the permanent character of the injuries will permit. 
Disability shall be supported by a preponderance of medical evidence". 
(39-71-116) 

With the economy going through tough times as it is, the injured worker's 
former job or even other jobs may not be available when a worker with such 
a disability is able to return to work. Having received no wages during the 
base period, the worker would not qualify for unemployment benefits. 

This bill would allow a disqualification of this sort to be remedied by 
substituting wage credits from employment prior to the disability for 
unemployment benefit qualification. 

Very few people would be affected by this bill, according to the State Labor 
Department, probably only six or seven a quarter, at the most. Yet it is a 
necessary measure to prevent those few people from having had to suffer, not 
only from a disability, and then loss of employment, but also disqualification 
for unemployment benefits. 

We ask for your support of House Bill 270. 

Thank you. 

PRINTED ON UNION MADE PAPER 
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UNITED CEMENT, LIME AND GYPSUM WORKERS 

LOCAL UNION NO. 239 AFL-CIO 
THREE FORKS, MONTANA 

Wyatt Frost 

ADDRESS 

Three Forks, Montana 59752 
CITY. STATE AND ZIP 

TESTIMONY OF WYATT FROST BEFORE HOUSE LABOR COMMITTEE ON HOUSE BILL 270, 
JANUARY 25, 1983 

Chairman, Committee Members, my name is Wyatt Frost. I am financial 

secretary of United Cement, Lime, Gypsum and Allied Workers Local 239, Three 

Forks, Montana. 

The officers and members of my union request that you support 

House Bill 270. 

Imagine yourself a worker who has been off work for a year or more 

because of an injury or accident. Your doctor gives you a release to return to 

work. Your employer tells you he has no work for you. You apply for unemployment 

insurance benefits and you are told that because you did not work as a result of 

your injury or illness, you cannot receive unemployment benefits. Because of a 

technicality you are between a rock and a hard place. 

You are able and willing to work, but through no fault of your own, 

you can't. If you ever needed help, you need it now. 

This bill would freeze your unemployment insurance status as of the 

date you became unable to work due to your injury or illness. We think it is a 

good idea. 

We hope you agree. Thank you. 
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ZIP CODE 59624 
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TESTIMONY OF DON JUDGE ON HOUSE BILL 256, BEFORE THE HOUSE COMMITTEE ON LABOR 
AND INDUSTRY, JANUARY 25, 1983 

I am Don Judge, and I am here today representing the Montana State AFL-CIO. 
The Mo~tana State AFL-CIO opposes House Bill 256, which would place the 
unemployment insurance penalty and interest collected by the Department of 
Labor and Industry in the state general fund. Currently, that money goes into 
the Unemployment Insurance Trust Fund. 

Because of the severe economic recession, the Unemployment Insurance Trust 
Fund is on the verge of going broke. As a direct result of Reaganomics, 
there are more unemployed drawing from the fund, and fewer employers paying 
into the fund. There are over 37,000 jobless Montanans now, and projections 
that this number could go as high as 50,000 in the coming months. It dosen't 
make any sense to us that this bill would take more money away from the fund, 
ath the same time other bills are being introduced to replace money in it. 
We strongly oppose any measures which would reduce benefits to unemployed 
workers, and taking more money away from the trust fund, could lead to 
penalizing these Montanans. 

The Unemployment Insurance Division averages between $300,000 and $400,000 
per year in collections of penalty and interest. That money could be used 
for benefits or for administrative purposes. In the last two years, that 
money has earned $177,000 in interest for the trust fund. That interest earned 
can be used only for benefits. Jobless Montanans need that money to help 
mitigate the devastating effects of unemployment. And, as workers use their 
unemployment insurance money to purchase goods and services, it helps local 
merchants keep their businesses going. 

The present law is just; it provides that penalties and interest collected 
from employers on past due contributions for unemployment insurance are 
placed in the Unemployment Insurance Trust Fund. That is the purpose for 
which it \<Jas intended, and it is more important now than ever that money 
be placed in the fund, not removed from it. Please vote against House Bill 
256. 

Thank you. 

PRINTED ON UNION MADE PAPER 
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UNITED CEMENT, LIME AND GYPSUM WORKERS 

LOCAL UNION NO. 239 AFL-CIO 
THREE FORKS, MONTANA 

Wyatt Frost 
~AME OF WR"TER 

Box 804 
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Three Forks. Montana 59752 
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TESTIMONY OF WYATT FROST BEFORE HOUSE LABOR COMMITTEE ON HOUSE BILL 256 
January 25, 1983 

Chairman, members of the Committee, my name is ~lyatt Frost. I am Financial 
Secretary of United Cement, Lime, Gypsum and Allied Workers, Local 239, Three 
Forks. 

We rise in opposition to this bill. 

Myself and a majority of my fellow local union members are being forced to 
depend upon unemployment insurance benefits as our primary source of income, 
because of extensive 1ay-offs. I can assure you that we would rather be 
earning a paycheck. 

Because we are laid-off, our interest in the unemployment insurance system 
has intensified. 

The Unemployment Trust Fund is in trouble. It needs every penny it can get. 

We doubt if the interest and penalties now going into the Trust Fund is a 
major source of income. But every little bit helps. 

Any reduction in the Trust Fund income will be an added cost for employers 
and a reduced benefit for workers. 

We do not see how this bill could be good for employers or workers. 

We respectfully ask that you oppose this bill 

Thank you. 



Missoula, Montana 
THE GARDEN CITY 

HUB OF FIVE VALLEYS 

TO: MEL WILLIAMS, CHAIRMAN 

January 25, 1983 

59802 

OFFICE OF CITY ATTORNEY 
201 West Spruce Street 

Phone 721-4700 

83-70 

MEMBERS OF HOUSE LABOR AND EMPLOYMENT RELATIONS COMMITTEE 

FROM: MAE. NAN ELLINGSON FOR THE CITY OF MISSOULA 

RE: HB 281 

The City of Missoula supports HB 281 as introduced by Representative Oozier 
for h/o reasons: first, it will clarify what the state law is relative to whether 
public employees and public employers can agree to work hours other than five 
8-hour shifts; and secondly, it will specifically address the issue of whether 
firefighters can bargain for work shifts and schedules other than those statutorily 
defined. 

As to the first point, state law currently provides in Section 39-4-107 that: 

(1) A period of 8 hours constitutes a day's work in all works and 
undertakings carried on or aided by any municipal or county 
government, (or) state government .... 

(2) For firefighters in cities of the first and second class, a work
week consists of a maximum of 40 hours during a 5-day week. 

In spite of thi s 1 anguage the Attorney General' s Offi ce issued an opi ni on in 
June of 1980 holding that "local law enforcement agencies may, with the consent of 
the affected employees, schedule a 40-hour workweek consisting of four consecutive 
10-hour days." On the strength of that opinion, even though it arplied only to law 
enforcement, the City has negotiated contracts with its street department workers 
and police officers for four 10-hour shifts. We would feel on safer ground, however, 
if we were operating pursuant to state law rather than an Attorney General's Opinion. 
In that Attorney General's Opinion, 38-83, he noted, "It would be appropriate for the 
Legislature to amend the strict language of Section 39-4-107, MCA to make it compati
ble with current employment practices and court interpretations." You might think it 
appropriate that the judicial branch interpret the law as written until you change it 
rather than revise the law themselves through interpretation and then suggest you 
amend the law. I would not disagree with you on that. Nevertheless there does exist 
a discrepancy between what the statute book says on its face and what the court says 
the law is, so those of us who have to deal with the statute would appreciate some 
clarification. 

Before I go on to the second reason we support thi s bi 11, I s houl d add that the 
City of Missoula has had great experience with more flexible working arrangements. 

AN EQUAL EMPLOYMENT OPPORTUNITY AFFIRMATIVE ACTION EMPLOYER M/F 
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As mentioned earlier, our police officers work a 40-hour workweek consisting 
of four 10-hour shifts. Our officers requested this shift change at the bargaining 
table because it gave them 3 days off between workweeks. The shift allows the 
department some flexibility in scheduling and allows the overlapping of shifts 
during peak incident times. The overlapping also allows us to avoid gaps in patrol 
which would occur because the ongoing shift must be briefed and the terminating 
shift must finish paper work. 

The four 10-hour day work shift has been used in the City streets, parks and 
vehicle maintenance departments to take advantage of long daylight hours, cutdown 
on employees travel time to and from the job, reduce down time for breaks, reduce 
fuel costs and to improve morale. 

I want to emphasize that in the City of Missoula that in every case the request 
to work four 10-hour shifts has originated from the bargaining unit, not the employer. 
What we are tal~ng about in this legislation is the ability of the employer and 
employee to agree to a work schedule other than five 8-hour days. 

The second thing that this bill would do is change the law relative to work 
hours of firefighters. As you can see from the provisions of Section 7-33-4126, 
state law currently says that firefighters shall be divided into platoons of three 
shifts each working no more than 8 hours in each 24-hour period. 

Most cities and firefighters associations have taken or had taken the position 
that, notwithstanding this section of law, firefighters and their employers could 
probably bargain for some other shift that was more to their liking for whatever 
reason and they did so. In October of 1981 the Attorney General issued another 
opinion, this time holding that a firefighter's work schedule must confor~ to 
Section 7-33-4126 and that the firefighters and their employers cannot agree to work 
a schedule any different than the one statutorily provided. 

On the strength of this opinion, the City of Missoula has reverted to the statu
torily prescribed 8-hour shifts and it appears that efficiency and certainly morale 
are suffering. 

The bill as proposed then would allow firefighters and their employees to agree 
to work shifts other than the one statutorily prescribed. The standard five a-hour 
shifts, 40 hour workweek for firefighters is the exception rather than the norm. 
Because of the unique nature of the firefighting service, firefighters nationwide 
and in the Northwest average greater than 40 hours per week. In most states the 
hours of work are not stipulated by state law. State and local jurisdictions alike 
recognize the nature of firefighting which allows for many hours of nonproductive 
standby. Consequently the practice of requiring a greater than 40-hour workweek is 
wide spread. The average for 301 municipalities in the 25,000 to 50,000 Dopulation 
range was 52.46 hours per week (1981 Municipal Year Book). An average for cities of 
comparable size in the Northwest was 50.57 hours per week according to the same 
source. (1981 Municipal Year Book) the following cities are included: 
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Bellingham, \1A 55 Corvall is, OR 
Butte, ~1T 40 Everett, HA 
Casper, ~H 55 Helena, MT 
Cheyenne, WY 50 Idaho Fall s, 
Longview, WA 51 01 ympi a, ~JA 

~~ed ford, OR 56 Pocatello, 1D 
r~i ssoul a, MT 40 Renton, ~JA 

56 
42 
47 

ID 56 
56 
56 
47 

State law limiting firefighters to a 40-hour worh/eek imposes a significant cost 
on Montana municipalities. For example, in Missoula the manpower requirement to 
operate an average 40-hour shift, compared to a 42-hour shift, is three more full 
time employees or $60,000 at an average cost of $20,000 per firefighter. 

This bill as proposed does not mandate that firefighting personnel work more 
than 40 hours a week, but rather it allows firefighters and their employees to 
bargain and ultimately agree to a work schedule of their choosing. 

For these reasons, the City of t1issou1a encourages your support of this bill 
as submitted. 

~1NE:kjr 

Respectfull y, 

" / :lu..i&u.- tXUW;JU~~{J 
~ae Nan E1Tingson . 
Deputy City Attorney 
201 vIes t Spruce 
Missoula, Montana 59802 
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WITNESS STATEMENT 

Address /6:) 9 51' j 

Representing c:; 1---, of Id~l,,-VL" 
d 

Bill ~o. 1+6 .:2? / -------------------------------

-

Commi ttee On k{J...bQ r 

Date J{~v(.:}5 19 f-3 
> 

Support 'X, 
~~---------------

Oppose 

Amend 

AFTER TESTIFYING, PLEASE LEAVE PREPARED STATEHENT WITH SECRETARY. 

4. 
par~. 

Itemize the main argument or points of your testimony. This will 
assist the co~mittee secretary with her minutes. 

,1+, FOR.1\1 CS- 34 
1-83 



, .. " ! ... 
. , 

, J 

.... -...... -. 

No. 12100 

IN THE SUPRm·m COURT OF TIlE ST:.TE 'OF MONTANA 

1971 

THE CITY OF BILLINGS, a O1unicip,11 
Corporation and YELLOHSTONE COUNTY, 
MONTAN.!j" a body po1it·ic, 

Plaintiffs, 

-vs-

THE HO~. SI D~t.l' T. SMITH, Co:-.::nis s ioncr of 
Labor of the State of Mont~n~, 

D<;:fend<1~lt • 

O:lIGINAL PIWCESDING: 

Counsel of Record: 

For Pl<'lintiffs: 

IUrold F •. Han~)cr, County Attorney, argued, Billings, 
!'~ont:ma • 

Jotn R. D3v~cl~on, City Atto~~ey. argued, Billings, Montana. 
Donald Ostre~, City Attorney, nr~ued, Great Falls, 
Hont.1na. 

P2r"!."y J. Naore, I;1t..:::rv':!no·c, argued, Harlowton, Montana. 
J. ~. Ale~ander, City Attorney, Butte, Montana. 
C. W. Leaphart, Jr., City Attorney, Helena, Montana. 
Ralph T. Randono [l;;pc~rcd, Grc<'lt Falls, Hontana. 

For D8fcndmlt: 

Fi led: 

Ho~. ~ober~ L. Wocd~hl~ Att0~~ey Gencr<'ll, Helena, Montana. 
Lu';]~Gnc..; D. I:uss <::n<.l John Po Connor, Jr., Assistant 

!.tto:-:n::y Gcn,;:cn L~, ;n';t:, (~~ lk: lena, Montana. 
D. Pac .... icK :'\:c:(it'~:Lic;c, Ar'licns Curiae, argued, Great 

:~' C1 11::;, H 0 n t 0 n:1 • 
Jo~n C u~ll A-i~uc ru-~~~ C~~3t Falls Montana .. 1 ............ , L"~.~. L: 0...) '-...I .... _,J\,.:::;., 1 •• --..' , • 

John C. Shc:::hy, Intervc~:.;)r J ,1rgucJ, Hi llings, Hontana. 
l,h::i::-.m Jensen ;,r:d Tno,nas A,~h·ton, III appeared, Helena, 

l·~on t[l:1a • 



"/ '" f.· . 

Mr. Justice 1-,'cslcy CilstlL'~ J.:::livcr-..:u tr:e: 'Opinion ( f the Court. 

This is an original proceeding sec:~ing a declaratory 

judgment that House Bill No. 333, Ch;.:r<:er No. 417, Laws of 1971, 

called the ~inimu:u t~age Act, i!:> uncol.lst::'tutionDl, or that certain 

persons are excluded from its provisions, or that in any event, 

certain persons con by contract waive the provisions of the Act. 

The Ci.ty of Billings and the County of Y(~llowstone filed their 

petition, ond this Court accepted orig;nal jurisdiction. 

A~J .1 rc~ult of thi~ Court IS Dreier accepting jurisdiction, 

other pc3rti~s havt~ b0en pcni1ittccl to appcur designated as amicus 

J curi .. e or in terve:1CO'rs . They inc lude L-: t ervener) John H., Bangs; 

.:::licus \;uri.3e, Kmtana StDt(! ?iri·men's : .. ssocintion, Montana Legal 

Services Association, John C. H~ll, City of Helena, City of Gre~t 

F~lls; and intervenc~ John C. Sheehy. 

The City or 1Hllin~!), t.he County of YL'llowstone, the City 

of Helena, ~nd th0 Ci=y of Gr~;t f~lls will all be treated as 

piGintiffs, Sidn~y T. S~ith is COMui~sioner of Labor of the State 

0: Hont.Jna, rcpre~:('nt..:d by th~ Attoro0Y Gen~ral .:md will be called 

defendant. Unless och0rwise indicated, the terms plaintiffs and 

dcfenJ~nt will include po~itio~s of interveners and amicus curiae. 

~!o gcncr31 issues ~r~ p~~~ent2J by the petition seeking 

Q declaratory judgment. One is an attack on constitutionality; the 

other seeks <l determinath,mof tL~ legality of the defendant's deci-

sien holding that police officers, firemen and deputy sheriffs are 

covered by the Act in question. 

The Act consis:s of its title; Section 1, a declaration of 

~)o:icy; SC.:tiUll ::, Cl.';,'.i.ni,tions; Sectiun 3, compensation; Section 4, 

') 



,. ) 

divisio~1 

The: tiele oi the' Act i~j ds~·ullo·,.J:;: 

":\N AC:' TO :·:ST .... I:;.l~;H ;·,UllL'.J:·; \".:"'l~ES N-:D HU:F{S FOR 
E:-;PLOY ~TS Ii' TE.:: ~~~ .. :·:::1·: OF i<CJ:'lT,\:\.\; DELEGATIKG TO 
THE CO!':HISS IONE1, OJ LJ\ lW:{ 'l'l! i:: DUTY OF A DtwllN ISTEiUNG 
Til!:: ... \Cr; AND r'ROV IDl!\G E:\~"O:{C :~HENT." 

In Section 4 are iist~d ~xclusions, among which is sub-

(j) : 

IIAny individual employed in a bon.] fide executive, 
~dministrative, or professional capacity as these 
terms are de~ined and delimited by regulations of 
tht· C ommiss ioner. II 

Sec t ion 5 prov idl.'~-;: 

"!{cgul.Jtions. 1'1:1.;.' commi~;~JionC'r shall m.::d~l' and revise 
~J d t1l i !l i ~; t r (1 t i vcr e g II 1. a t i OilS :.: 0 c n r r you t the pur p 0 S e s 
oi this net. Such r2~ulntio~5 shall tnke effect upon 
public;lliol1 by the commis~i.ol1L'r. Any person who is 
a~grievL'J by 3n administrative regulation may obtain _ 
a he.3ring beiore the commissioner upon fi.ling \vritten 
rn·,jtes::. \·.::L!l the ccrll;'~lissiond' whc sh'lll thereupon set 
~:;uch [l' . .J::'ce:.c lor hL';;ri:,,~ in ti,c:': count:.y of residence of 
such p~otcst<mt \ .. ';tI:i •. :'hL::y (30) dZlYS nfter receipt 
of s\.!ch protest. /11'~"r ~;l~ch he<1r:.ng, lt~e corrunissioner 
shall prol:'1.!1~ate S'-.~:l Lur<:hcr adrr.iniscrative regula
ti,d1S .JS rhl.;:· evidcncl: jJrod1.! ... ~ed.::lt ~;.Jid hearing shall 
j~stify. II 

PurSU,1;tt to Section j, tb~ Co:r.:nissioncr, defendant here, 

issued regulations, including n rL'~ul~tion further defining and 

delimiting the >;.,Iords -- (.>:\t·~:utive, .Jc!ministrative and professional, 

.:l:' used i.n thl: c:.;:clusion set forth <lbove in subdivision (j) of 

Section 4. 

The plain~~f:s here are th0 City of Billings and the County 

of Yellowsconr. The city h~s policemen and firemen employed; the 

county h£lS do..::;)l::Y s:I<.:;:i.ffs err:r1oj'c',:, Bec.::luse of the nature of boch 

pr3ct Lc..? an(: ;j·'.n'Vt:.(,l~") th,;slO' otricl'rs work overt ime by assignment 

" - .) -



and because Oi: t h (> 
.. , ,- ~'I • ... , .. , .... .... ' ....... _ ..... "- of what might be termed 

investigative 0:::- Ju:.:y ;:..::c.:t.:.i:'-2;:l2n:..s. He ob~:;erve parenthetically 

that crime~j and fir2s do not keep rC~GIQr shift hours; budgets and . 

I 
plcnning are therc~orc di£iicult. 

rc.'t:ulations defining the I 
I', 
:i:-
0'" 

term "inC:ividucl e:::?loyc:d h1 C bO:1a fide prof(.'ssion<ll capacity", 

plaintiffs so~ght and rcceived .:)n iuterpretation by the Corr~issioner 

of L.:Jbor. He ruled, 'in writing, that police officers, firemen, anJ 

deputy she:: if is W2re not l~::C: luded under the Act. 

T~c 3ctio~ \';C!; ;';rGu~ht. n,=£c:1d.:mt, as well as some of 

amicus curiae, ~ttD~k the action by motion to di8miss on procedurall 

grounds (1) til.:! t no c:i:,.:r:;cr.cy ex b t:; .mel this Court should not 

accept ori~inal jurisdic~ion, (2) th~t ~drninistrative remedies have 

not been c::h.Justeu, .:md (2) th.:1 t: thcr'e [Jrc f,Jet issues which 6hOUldi 

be tri~d in the tri~l court. The l3ttcr two grounds are tied to- I 

detercine whether i:1cliv~du21 of~iccrs 

hC3rings might be needed to 

hJve enough training, e::periele 

anc sc ient i fi:::: knov.'-bc:7 to (ju:J :1[y fo:: II p::-ofess iona 1'1 s ta tus and 

thereby b0 e~c~pt £ro~ p=ovi~icns of the Act. 
'02 

In this o?inion) / ::;h:.~ 11 ~-lci .. ;:h(:l:' So into nor deter.mine the 

facts. He deny the r;"otiC:1 ',::0 'H:::::,:,l~;.s ':;3 to the ground of our 

I 
I 
I, 

this ~Du~t to 

The erc.ergency 118 ture c lea rlYl'; 

dct~rmine the legality of the ~ 
I~ Act since its cf£~~t is brc~d upon ~ll the citizens of Montana. :.~ 

See Rule 17, M.R.Ap?Civ.P.; State ex rel. Schultz-Lindsay v. State 

Board of Equ21iz.:::ltion, 2.45 :·font. 330, L~03 ?2d 635.-

Plaintiffs I £ir~~t cu~'.tention is that the Act is unconsti-

tution.31 ~n: 

(3) Tr:.~ titl02 is defective in contravention of Article V, 

Sec t ion 2 J ,j ~~ t~; L' ~:()n:.:.: :~.: C cr.s t i tu t iu". 



in thor it d~l('~ates pmoJcr of acr·init:'on of term." as \.;c11 ~'s 

pmJer to adminis ter <:Jnd <211 :01.'': ~ tL<.: l\c t 'withollt G t.Jnde) rds or guide-

lines. 

(I.:) Thc Act i:3 ~)O \!C.~ll(;, Section 4(j) ill piJrticular, 

that by providing c~iminal penalti<2s che Constitution is viulated. 

(d) No savings cl~usc, so if the Act is defectlve in 

one part the entire Act [3ilH. 

(e) It is .:1so u:--zcd tb;--1t tL<.: cl<Jssiii.cLlcions an: arbitrary 

and result in .3 lack of uniformity. 

provid<:s: 

Article V, SectLm 23 of the !<ont.3I1'1 Constitution 

, 'N ubi 11. ex c ~ P t ~: C 11 Co' nJl oJ P:Jr 0 ~ r 1 a t i u 11 b i 11 S, and 
bills for the codification and general revision of 
the laws, shall b~ p.Jsscd containing more than one 
subject, which shall be clenrly expressed in its 
title; ':J'-lt i f ~riy !:'.1:>jl'ct sh:lll ,bL' embraced in any 
act ,·.:hL:h sewl1- not be .c:~pr(:~;s(:d in the title, such 
act shall be void only :;8 to so much thereof as shall 
not be so e:.:rrcss('d.·' (f:.:;)h.:J~is .:lddt..·d) 

This Cou~;: ir~ Ci.:y o~ Eclcn;] v. Ornholt, 155 Mont. 212, 

219-221, ~b8 P.~d 7~4) discussed the ap~liciltion of Article V, 

Section 23 to an Dppropriaticn bill) E.B. 557, Laws of 1969: 

"Ine title of :::he 3p~)r(\p:C':::: ':"001 bill, House Bill No. 
557, co~tDins thi3 l~~ .• un~e: 

"'.'\n /,ct ~\pi)::-C~H'i;)tinr; :':or;0Y to the State Auditor 
F'rll:~i t~,2 Police .'l.ccount of the Earn1.:lrked Revenue 
Fund llH' t.:hc B ienl1 iU!I\ End i.n~" June 30, 1969, for 
the !1urpo.s/..:s E:num .... ratcd in Chapter 261, Laws of 
1965; .:md Providing the !';l:thod of Disbursement. I 

"This title inoicates [bClt t:~,,: purpose of the appropria-. 
t ion hi II is to <J ?P~'~ _.~:.: tt! :;;O!1'-'Y to C<J rry out the pur
poses enur.1';)eraC,-'G i'''! Ch3ptL~ 261, La,vs of 1965 (codi
fied as sections 11-1834 thrcu3h 11-1837, R.C.M. 1947). 
The e~1L::'.1I..'r.:l teo pur pus es of Ch~ pter 261, Laws of 1965, 
C) ret: x p r (. S S \.: J i 11 its tit 1 e : -- .. --

- 5 -



t1' .. ~\~1 ..... (~.~ L(,) l'~~-()' .. ·~,,~.~ .~~\.::~ ,.'.~:.~L:,ll l~dyrnl:r!t:::..: }'rorn 

th(: l)::_:1~:~-...:.,i '~'::.:: (;~.!..l .... ~'ct_·(:" ... ':otur V~hiclL' 
Insu"-,'-:'C<2 to i~v..:~::' \..:~ty C·;: 'l\)·,m ltWi-.lg ;;1 t>olice 
D2iJ.3:.-.::r.~I2:1t; ProvidLn:.!, l-!m) Sr..1ch P':lyt:H:nts 5h311 be 
Expcn~ed by The Cities or T0wns. I 

liThe p!:'ovis iO.l for ~H::--~:"1.:_; 1 p3ym,::nt to every city or 
town is L1.'J.--;.dC] tory. Section 1. or Charter 261, La\OlS 

of 19G5 (coJlficd as section 11-1834), provides in 
p2rtincnt p2rt: 

'1iAt the end of c.3ch fiscal year the sUIte auJicor 
shall issue and deliver to the treasurer of each 
city <Jod to~,;'I1 in Hontona, having a police depart
ment, his Harrrmt in .:m <Jr:lOunt i. )'; -1,,' [determined 
by the formula used [or iire der~rtrnents]'. 
(Emph.:.J s is .:l dd (·d; b ;:ackctcd r.":1 ter i<J 1 pCl ra phra s cd. ) 

"Th i.s rr.,)nd~l tory ar.nu.J 1 pDy:ikiH: 0 f s t~ t<.~ funds to every 
city ..:md tG\vl1 ll<lving ;J poU.>.: d,_'p;H·tnw:lt: ifj llot effcc
tl!ated by Section 2 0';:' ilotls<..! Bi.ll No. 557. On the con
trary, such purpose L~ Gt~EC':J'L.~;d thereby. Section 2 
pr')~1ibit:s d':'sburSb'k'l'.t l'f SL.~t.e funds .:.lppropriated to 
fn.<Jke these Gl::lI1d.:,tory 01~11lL11 r).:~':t:2nt~; to tho:;€! cities 
:~nd tc\,-ns no;: C12C't.:i:16 cc::'";::'l: .. i <lualificatiollS and re
(:uirem,:r.ts,. pr~ncir,Jlly .tho::;,,: ci.tie~; n0t ~i'...lking a mill 
levy for payment of rc~erV2 police officer's salaries 
<Jnd those cities not \"itbllo1ding 5% of the salaries of 
its active police officers. 

"In addition t:1C title of t!C;.i;~e 1)il1 No. 557 contains 
the concluding phr35e '~nJ Providing (he Method of 
DisbursC'r,u::1t:'. :~O\h:.':~,.' 1'.1 cr..:: cody of the Clct is any 
mention 1;1 .. :H.:o2 0: ~my '::_'cilod of Disbur.sclilent', unless 
thc prohibitions ~nJ restrictions on any disbursements 
to nonqu.:lifying citL.:'s fe1l1s '\-!ithin the ambit of that 
t~~rn. We conclude th~t s~ch interpretation requires an 
acti.vc .:.md -fertile ir.~'\£in.Jti0n, and d(:cline to so con
strue it. 

"For the forc:.::.)in~ !'1.~;:;::>or1.s, HOl.~::e Bill No. 557 cont.3ins 
a false c:~~-:c dC?CC,it::"\".2 ti~lc~. /\l .. t. V, Sec. 23 of the 
Mont3na Cons:ituLic~ is d~signed to prevent legislators 
a~d the ~eople fro~ being misled by false or deceptive 
titles. This .COUl:'t succinctly ~)L:~: .... ::wrized this purpose·. 
in Johnson v. He':::~~~1~~1." County, 116 Hont. 565, 570, 155 P.2d 
750: 

"'Wh~t w~rc the purposea cf section 23 of Article V 
of th-..: Const~.tul:ion? "St':::~(l briefly, these purposes 
.3re to restrict the Legi.';l.:t;Jre to the enactment of 
l.::nJs the su~:j cc::.s of ·,\;I: .. ich .::lre ITl.2de k10wn to the 
lc;~,i~,:.~:~,ers <':'.lcl to thE: jJL:')li.c, to the end that anyone 
l'''''-'··,!"-,ct'··cJ "',"'Y C: o l1 nT' ·iI·'t-'· -: i~('ntly tile' CQUl-Se of j,. l.. C • t ..• ) _ -' 11. ... _ J.. ~ _ \r..\t ....... L.:: .. - -l_) _, 

p(:'nc :ns bi 11s to ?::,::vc.'nL~::h.: legis lD tors and the 
r('opl~ ~ie:'1er::lly L.::in,-~ c.;.st~d by false or deceptive 
titles, .:md to gU~ll .. d ~1~~lin::;:: the frLlud which might 

- 6 -
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· .... ,~ - ...... ' .. , .:"\1 tb:: oody of a 
))i~1 ')"uV)<';Ul" -)' i"" Co :t c "'·r)''''-.l PU>'r"'Iocr.. ........... j_J... .. ~) .. _ .. o,J -'- ....... ()6t. ..... ,;J 0"" ..... .a..( ... .J '-r-' ... \..;. 

;::1G co:;.c<;!rnin:~ ~.':-,iC:l no in:'::O:~:'lation i~, given by 
the ticle." (Citin~ c.J.se::~.)(State (:x n·lo Foot v. 
D 7·, \,1 t c; \> " ') 3 (' P 58 C' ) t urr, .) •. on . ..JuU, _. u.. :J. 

, . 
"To lik.: (:ffcc~ ~~ec :':,~ie \'. Bc:lg!:[lde Co., Ltd., 74 
Hont. 303, 2L~O P. :::'71; :;;t~Jte e:{ rel. Holliday v. 
O'Leary, 43 Mont. 157, l15 P. 204; Rus~ell v. Chicago, 
B. & Q. Ry. Co., 37 ~ont. I, 94 P. 488, 501; Yegen 
v. Goard of County Comr.1issione:::s, 34 Hont. 79, 85 P. 
7L}0; St..:1te v. Bro\;r:1, 29 Nont. 179, 74 P. 366. The 
test under this provision of the Montana Constitution 
is simply this --- Is the title of legislation in 
auestion of such character as to mislead the puLlic 
or members of the l~gislature ~s to the subjects em
braced? State v. Driscoll, 101 Mont. 348, 54 P.2d 
571; Arp:.3 v. St.3te lli:)HoJay Com!'llission, 90 Mont. 152, 
300 P.549." 

Herl:, -;"'0 h.:.JVC oJ Sil:lPl,~, orie:f title ".;hich grants the 

Comrnis s ioner of I..::: bor t110 ,: u thor i ty and du ty to .3dminis ter the 

Act. ~cctiun 2 of the A~c J~~incs seven words or terms---

com!11i~~ s ione r, \J.'1 gl.:, employ, e:np loycc, occupa t ion, fa rm worker, 

Qnd, farm or ranch. Then, in Section 5 the commissioner is 

gran ted p0'\'Jer to C3 rry out. the rc.rpos e of th£:' Ac t. He can, and 

did, defiu£.' the tcrr:',s in the ,-'x~.'h~;icn section, Section 4(j), 

and further, d2t2r~incJ ~Dd d~l~m~tc~ the terms within standards 

rl'..3rked out hi the fair .::r;c r:,.ltul:.Jl 1110<:nin[; of the terms used. 

In Bacus v. L.::kc County, 133 Nc~t. 69, 81, 354 P.2d 

1056, this Court sDid: 

"':Jc:l~~~<.:~iO:l c:: pc.' .. ' . .:-:- to d(;tc.-{,.ll.ne \o.:ho are within 
th!..~ oper<J t ion of :hc LJH is not a de lega t ion 0 f 
lC3isl(J~~Lvc po~,]er. -;.; x ~~. But i.t is essential that 
thc Lcg~slJture sh~ll fix ~c~~ standard by which 
the c: £ ic~r 0:( bc::rd to tvhon che po\Vcr is delega ted 
IT'..!ly D2 gOV(~::1cd) Dnd noe left 1:0 be controlled by 
caprice. I 

"\"re agree with tLis statL'lTICnt of the law and go 
further by saying thilt the st.:lndard must not be 
so b~o,Jd th,')t the officer or board will have 
unascert..:1in~",lc li.r;1its \oJithin uhich to act." 

~ 
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T c: ~ ., > .. , ;.:: ,'.. , ., ~ .. , (1 ... n ---0"''-/ V. ,J .... C-.; .J'" ...... 0:' :~..::11th, t-10n t . ---
'..,J 

482 I 
P.2d 574, 28 St.~:cp. 208, t:lis Cou:.··~ <]gain disCLht;,!d Article V. 

th(7 va/lidit y of I:. 
Section 23 of the Nor.;':,Jn~ CO~iSl:itl!t;on 3S, Lt nffected the Dredge . 

:'Hnin6 Regulztion ~~nd L.::.~;J ?:.:cscrv;]cL.m Act, holding tlwt t.he body I 
mining 

than simple drcd0 e minin~ .:,nd v;.~~ ..::11l:,S invalid. Sir;ety i!. distin-I 

guishable because here the titl' puts c:myon(' on notice chat the 

Act· seeks to r..:gul~te ~']3~eS and hours and delegates till' duty of 

aclrninis tering the Act to the cOIT'urnis~; iuner. 

Plaintiffs, hO~'Jevcr, insist that nowhere can we find the 

standards and ;;uidelincs, <Jnd contend that the policy of the Act. 

is not sufficiently Sl~t forth. ~ 
P1Bi~tiffs rely on Bacus. The Act in question here, when Ii 

I 
read ':::5 a tvhole, spells out tbe purpose and the procedures to-be 

used to implemeat the Act. It ~cts forth the duties of the cO~'11is-1 
s ioner, H:ges tha t nus;:::2 p:: id , 

in B2Cl1::; ~;ecti.cn 69-80l, ~(.c.,:. 

and p2rsons <:xcluded. By contrast,1 

~(;.,7, ~;urported to give Bonrds of 

;:~ ulLu r i ty to cn<1 c t ru les and I Health unr0stric~cd, ev~~ 

regula t iOilS p'::::-:.:J in in::; to of disease ~nd the promotion I 
of public he.:J lth". He. fou.-;d this to 

and to give unascert.:::in~tl(' limits. 

be without sufficient standard. 

Conceivnbly, under "promotion 

J 
I 

of pub li.c hea lt~lI the ~)oa l-ds mi(;ht even have regula ted hours of 

work! We h~ld that unconstitutionnl. 

In Milk Control Boa~J v. Rehberg, 141 Mont. 149, 161. 376 

P.2d 508, it was contended t~at an inv~lid delegation of legislativ\ 

power was granted to tte cilk control board. The Milk Control Act 

provid cd the b02 ru s bo~~ld 2\.~ t to prov iuc produc ers and dis tr ib~tors 

of milk with a reasonable profit. It did not say the board had 

. . . 
~) ~_. L. ~'"! r:: 1 :.: 1 ~~:tl~l! ~).: 1(.' C ) bll::' this Court u;)hcld the act, 
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at Hl1ich mi li< CH1 t.,..: ~;~)ld ill Vl<.!\v of surrounding t j rcumstances, 

The pO\-J('r to Sl:t .::J minir.l' •. al1 tn-icc wa~ held to bear a renl and 

subst<Jr1~L:l rcLltion~~;:ip to tr;(' o:';jcct to lJe attained. 

L ~1' '/; '1 : 11' '''1 tl-J(, , t.. C t , L: ... __ .. _. --...1. ,Ju D L:..... , actually gives mar 

specific th~1l1 Ol.d tl-.(~ Hilk Control Act. 

For tl1l.-thcr di~5CU~;si,·.l of the BClCUS rule, see City of 

Missoula v. Mis~0ula C0unty, 130 Mont. 256, 362 P.2d ))~ and 

Plath 'y'. Hi-E.Jll Contractors, luc., 139 i·1ont. 7.63,362 P.2d 102: 

So 1.-.:n:, tv": h::v(' dL!.;ctlsscd the title of the Act and the 

this proper bcc.:use if the subj,:ct of the legisl.1tion is suffi-

cient~·y ~\'L .Lu!·lL in ti1(' tir.:c, aed the body of the Act does not 

by proc,:·Jural method:; deceive or misle:Jd the legislature or publ 

-then the title i~ nOl derectiv('. There is no secretive or total 

unrel.:::~cj l\..'gisL:!cion '.Jithir: tb: body of the Act. 

Iu '::u::-thcr det.::rmin,' hhvt>,er sufficient standards or 

guidelines 0:dst, WI:: sh.Jll 100\ to d~cisions of the federal cour 

which hav~ b~en r~ling on this administrative power delegated by 

the Congr~s~ io~ dCC2dcs. w~ look r~rlicularly to the field of 

labor legislation; tlwt i.~;, 1.0 IV':;:::;CS <1nd hours legisl.Jtion. The 

Fa i:- L.::1 bor SC2nd.::n-d:; Ae r..: is simi la r to our Min Lmum Wage Ac t in 

enunci.:lting LhL' cxc:i~ptions [roIll the provisions of the Act. 

29 U.S.C.A, 0 213 !)l-')V; d·"~ . lr. ... "- •. \-....,). 

" (.:1) 'l'h.' pl:avis ions or ::; ec t ions 206 [minim'u:n wages 1 and 
207 [r.~"lxi.n~um hours] of this tiLle shnll not 3pply with 
respect to ---

II (1) any (lmployC'(~ ('mployc:cl in a bona fid(~ execu
CiV0, ;:.<il:',illisl:r<ltivL:', 02'- professional cnpncity, or 
in the ciJr:Jcity of outside s:Jlesm.:m (as such cerms 
nrc defined and delimited from time to time by 
r,-·~r,U1.:lliO.:~; of L:ih! S('(·rct~:·.:y -1.: -A' 0).)". 

- ') -



(2nd Cir. 19!,.{j.), the cou:::t I'.I.~ld r..:.h<1t the authorization to the 

ocr.linistrator tocl0fine ~:nd to limit by rcgul<1tions the ter-ms 

[e::(:cutivc, 2c;:1!inistr.J tive, en: p::,-o'::L.:;sior::Jl) used in the sc'ction, 

I 
did not unconsti~ution21~y pt)".,Jer VL'S t (:<1 ir: the legis 1a t ivc 

branch. I·, t: 
In Devoe v. Atbnt<.1 P<1per Co., 40 F.Supp. 284, 286 (DC 

" I,·;, 
Ga. 1941), the court held the delegation of power to th~ adminis

trator to define "employee cm':)loyed in a bona fide executive * * * I 
cap.Jcity" is eonscituticll<.11, .:inu SUe;) pmoJct: is constitutionally 

exercised where the dc£inil::icu formu1:Jt:ed by thc admiuistnltor is 

wi thin the 1 imi ts l.:J iu 110\\1l: by the CO:-l:-;r-:!':s ,,,hieh II'k -J.' * are mark~ 
fide cY-ecu- I 

tive "',,',: -:.." ":,: c~p~citv. ,I, This indicates that-to 

find the pm.Jer to h.:lvC been 11:1constii.:utionally exercised, this-

Court ' . .;i11 have t,) iL:c the Jefinitio,',;.; of the Cormnissioner of 

meaning oE the words. See 

Walling v. Yeaklcy, 140 F.~J 830. 

I 
I 
I 

Thus, we conclud~ the Act d0es not violate Article V, I 
Section 23 of the He;ntan.J Constitut.io.1, nor docs it constitute an 

I 
unlawful d01eg.1tion of cithct' lc~~is:',Cl:.:i_vc or judicial power. (For 

Montana) 

Livestock Sanit~ry Bo~rd, 135 Mon:. 202, 339 P.2d 487.) I 
By what W~ hnvc $~iJ hcr2tofore, we have also disposed of 

the third ccntcntion--th3t the .:::ct is so'vague as to be unconstitu-

tiona 1. 

This l..:aves t\JO cons ,:it,.ltio:; ... ll issues urged by plaintiffs 

(~) T~e l3ck of a sav: ;'lause which 

O I11 ', 1." C ,- • . (' 
j .J\..: \./6"\.....;:.) 

'(: 
1... "J .. : ~,::10 (;,12 :)~1 r tor. the act to be uncon-~ 

( ')\ T'l", t \. _) ... d.,t 

~ 

~L".~·;:3i~~-:"~·~~::t~011S ar<.: ':lrt)itrary and result 

- ;0 -



.' 
.~ . -

i· . . . , .... , . "~',. ,,', . , , 
'-"" .. 1_ ..:..I..,.i... ., ..... \. .. ,j . l' 13 ~.!!.-~~·C )J~ l.·~"l~l:;.:v~ne;.: 'DI1~S • III t he broad 

i.)ould h~lVC us <2xt.minc' t;:lw,t we a rc not prcpa red to 

the Act, 1.8 beyo~-;d tl:c sc')~J2 of (.,'.11: :L;.v:;uiry hCl:'e. Whether the 
ir. 

statute is !;/l1011y LJcki.l;t:,/:.:(::tion~)l ju!;ti.fic<.ltioll and is thus patently 

arbitrary in ics Scctiou 3 which, briefly, n~kes a distinction 

bet\vccn students cr:1ployeJ .:J <: ,:HiL:.:>:::ii.Wn::: ~;n(~ recrcntion"11 establish-

ments o?cr3ting on 0 sC3son~1 ~~sis and those employed on a year-

round b:.:sis, is not hCl:e con~~id,->l.'ccl. ~.J(' do, however, note the 

general rule th~t .J st~)!~utc is prc!;umcd to oe constitutional and 

vJi11 not be ~1cld othc!:\Ji~~L' lli.lless ic cll'arly unci palpably violates 

the l.::Jw. 

In cs:ablishin: cl~~sific~tio~, it is to be presumed 

the 1 C2; is 12 ture r . .Jd be f~.lt·e i. t the nee eSS3 ry inform.3 tion lea ding 

it to ~.31(\: stlc11 cl~ssi£ic~.tio!1. St..::tc v. Loomis, 75 l-font. 88, 

242 P. 34':'; St::1tc v. S,:::{'c"t.\:.:y S:"U .. ·L,:;, 1:1C., 106 Hont. 182, 76 P.2d 

81; C~lvcrt v. City of G~2Qt ?~lls) 154 Mont. 213, 462 P.2d 182. 

H.::vi:1g disposed o~ the constitutional issues, we turn 

to plaintiffs' s0cond contc~tion. !n the petition, or complaint, 

for dec 1.: ra to ry j l'.d~~~i1kil t, :) ~;: :'n. t: i f [.~ ,,' ~m tend: 

IIr':l:!::t ~;,:ch .Jr.c C0,lEi.icc; \]ic11 the ;;~<ltute:3 of the 
St,J~C 0;;'- ~·l;,,)~:t.::n:: ;:".l! iJ;j::c':''':t.l.~l·ly the £011m.,'in::;: 

'Il. Cl'::;ptc:~~ U;, SL·t'!:: ~or'. 1..1 of the Rc:vised Codes 
of ~unt:n,J, 19~7, ~s ~~2nd~J ~nd particularly Section 
11-1332 R.C.M., 1947. 

"::. Ch;l;>:-'::- 1_9,. S(';ct.:.cn 11 of the Revised Codes 
of :':O:1:::~::-l2, 1947, ::~; .8mc~1G(, .. :: "md particularly Section 
11-1932 ~.C.M., lS(7. 

Cl~(::)[c:: 6, ~)cction '~,r; of 
o f :·:C·~·i [,1 :1;;) ..... ()!~ 7, ~': S [;. :11C'11d I2d i.i ~1d 

25 -6 OL:) lL C. ;'1., 1. ;.:~ .. 7 2:1.1 fu;:,' ;.:11.:::
CJn.' ~;l t:Ol!:)~ ~)S t:,) Ll;(~ l:1u:l1t::"on 

- 1.1 -

the Revised Codes 
particularly Section 
that the pl~intiffs 
and provision of 



.' .. 

s.:::5.c ~·,.:..:t :~'.; :'.'':<',-.:.,~::::,) \' ... ~ .. ,~C::'· 0..- not deputy 
shc=~~~c) pc:icc a£~~ccrs ~~d fi..-cmcn are or 
r.:.:1y b~ ~;·:cl~~::L::;j f:c::. ... :.:h;.: p~0vi;:;ions of such 
.:ct L~:-:.dcr S::c::io.1. !:.(j) .:J Doh1::; persons ""ho 
arc CIT:?loy.::·j in c :p::oi~3;:;io:1.:1 capacity'." 

') 1 c.:~. J in" G . '-' 
0[ J~[cnd~nt Dnd intervener 

I 
I 

Sheehy b:'·i.~1~ effects of the I,···,· \~ 

;:J 

t~Jitic~ally, the complaint alleges 

I 
in his ruling that 

police oZiicer:, firc~en, 2~~ d~)uty s~criffs are included within 

tl:c /4. ..... t,-.",," -. 

t~.:ltive 

TIy ~::.:y of mot ie',1 it is contended that adminis-
I 

.:.:::1 c::;-:;c:,:icncc c: ,)rficerG h.nve never been 

oS d:,:.1i ttcd; ;:rnd, tl'l:l;: tl:~;'':L! fc::e thL:; CO;Jt"t should not rule. I
' 

However: 

cur ir..c;t!iry here uil1 bl! :Jher:heT O~ ~-:~,;: the exclusion, Section 4(j) I 
1',.., ,",' '·(··:~u' ..,,' '--;' ;-.,···_· .. 1,-,,·· '", t'", lC-'"'';''l'',tur''' to .. " ~ ____ ..:...'- _ ...... _, ... _...,; _41 ... ,_ ... '"""_'--.....,,1./ ... \",. ....... ~_v f..I ...,;. include policemen, 

policemen, firemeJl, 

.::nd d0p~;:y sl .. eriffs :l~~C !.cde:d in the tc..:-r.:J "bo'.'D fide executive, I 
. 

~~~1-~~~-~~l·\rn o~ ~ro~"~~~~~~l c~r~ci~yY? .... (..:.4 .. _.' .... ....; ... ;.,.'-'- \,,;J - ~ ~'-....,IJ_I....I.,._ ~l.J....J _L.. •• 

,HOt,ever;: t.:~ " finJ AC:J.itte:cily, they ;::-;:c .'1e: l;}l;. .. ::lcd no such, 

"n c::c:oin~ticn of Cr.O?t2:: c:: c •• ~ C'."~~2:: 19 of Title 11 and Chapter; 

6 0;: Title 25 ~"j thQ hL~~.·] of tl:co~ ch"ptQrs reveals that I 
police',len ':::l:d fi::-,-;;,211 .2::C ~:,·,: .. ::.:c2 hy\..~.c lC[;islnture <:is n professional 

znd distinct cl.:::sc of 2~?loyc:~s. As to deputy sheriffo, an exmninn
II! 

tion rcvc,::J1.~ p:.::::tic:..:L:ri::cc1 .:::~~J :.:pcc::':.l l:"·c.Jtment by the legislature 

.~.,...; " <-=1" ~ .. 4 __ ./) 

Cl:.:p:::~:..· l8 of ':'i~L: II ~]~:!J i:::-:;-;: cn.Jcted to cover police 

c·.,·,-,·,····· 10 -"O\,~~'L "~')'-' ......... .1 ___ -v .:'_ _ ..... .. _ .. .I .... ' ~~. 

- 12 -
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I 
1 

. . .. J 
s ha 11 :1 0 t b.! 0.1.' \,10r l.' 

sheriff; 

salary;-

(: \ . ..,!-~ .. ; .;..c: c::: 1.1(J • 

und~rsh0riffs n:t ~orc 1 ( '-r..,', 

l: .1-: ~1 'J) Iv 01. sal~r:y. In first, 

, 
ur.' to receivC' 

:1ot le~)s t>.:ll1 -;'j'i~ nor ;,:c;.:c ,-L.:.:.:. t.IO% Ul c;:l! salary or: lh(' sheriff. 

Th~se .:Jrt..' specific provision!..: r01<Jtin~~ to sp(~c:ific officL'S. 

I 
i' 

I 
In the construction of a st~tute the office or the court iSS 

conta ined 

in cht..' statute, .:Jnd where thvre ~rl! several provisions or Pllrticulllri 

such a construction is,) if r03sible, to be adopted as '.vill give I 
effect to all (sc·ct:ion 93-!vOl-l~), IZ,C,~·:, 1947). 

ot Cl stntute the intcnt:ion ()l tl;.(: l.(:~:i~l~LUl.'l! is 

In the constructio~ 

be pursued if ~ to 

F·::·.-til.:d~~~r !>:',)vi~,ion Clre incm1sis- I 
tent, the latter is pa::.::u:lOunt to the £G:.::~.cr. So oJ p.Jrcicular intent" 

.<lill control a Ge:-;erCll 0:1C cb.:..;t is h1con::;ister:r ~'Jith it: (secti~n I 
93-401-16, R.C.N. lS~7). 

, , 
~: , ... i 1. ~~ g(-n~ra 1 and 

subject in a mor~ minute ~~d dc[in~tc w~y, the latter will prevail 

over the £o:~cr to the extc~t of cny necessary repugnancy be~ween 

the:-,:. 1).31:'th v, Ely, 8S I,lont. 310, 27fJ P. 1002; In rc Stevensonls 

Estate, 87 Mont. 436, 289 P. 566. 

In St.:1te :\cron3utics Co:nm. v. E03rd oi Examiners, 121 

Mont. 402, 417, 194 P.2d 633, this Court said: 

'" "/: .:; .:: It is .: c,::mGn of :::;t:1l:utory construction 
thL: ~ 0 L, t<.:r s ~.; tt!tc gener,J 1 Ll i cs terms and not 
expressly rcp~2~in~ .::; p=ior sp2~ial or specific 
stal.:ut,..:, oil 1 ~)c ccr:si,j..;::,:c! :;.: :10t intended to 
0.:=: (:c c :.::(~ spc:c~ . .::: 1 0:." S p'';':c if l..c (.>l"ovis ions of the 
c:,,::':'i.C:l· s::~1t:',:t~J u:·.2"~!.\s t1:t2 illLc:n:ion to effect 
t.:~(: ·_·l·)(.':,l 15 c~,-,-::;. .. l.: ::l:::1.:.ie:;ccd or unavoidcb1y 
':":.:?LL:c :~j '.l", .. ' i::.·~-.::co::Ci!..::YLL.r>' of the continued 
o,~l'r;:.cion 0': :;,)'..:1'.) or unL's~: t:1C:'-C is somet:1ins 

- I 
.- !, .. y -



. ~. 

'n t1~- . ""-'-1 -1· .... ] ," 1'11 ", > "("L"""C' ();. lc,rr~C'1"-... ..-C: ;,.:,:C .... , c • .' ~- • "'-- • j ._ .... - ,., -b~"; u 

t],c;n u~on ·L::.:~ :::::.:,) .<:: l::,'.:':t..,:,,' -:,h.Jt w:J!-:C:j i.e 
n13.:i.f,-·~;t '~~~:'~,- L:~t:: l'-~L:,l!';l,}~lLrc cO:1l:e;npl.Jl~ci a!1d 
;I1-r.~U'" ,I .., r ", -, )" 'j l II 
.L ..... '- 1 ~ ~ (..1. o..l ..... ~.!J,.~ ...... 

1 (.: ~ is L1 ell r c in d i, C;) t C s, from 

hours to be cur..U 1.3 t i vc:. T.r .. • (r, ,._,;J ...... Act of 1971 did noc repeal 

any prior acts. This is rciniorecd by the fact that in 1971, at the 

Wage Act, the: 12gisl~~ure elso ~~cnd2d section 25-604, R.C.H. 1947, 

thereby at the same tir.:c placi,1!3 its ~,t<lmp of approvB 1 upon the 

provisions of th~t st~tutc. 

l..'h,,'ri: stntute$ i',:LJtc to the ~;:lmc general Gubjeet.: they 

should be S0 eonscru0d to~cther, ~hcr~ there is no inconsisteney 

between them, so .J~ to give cficet to both where possible. StJte 

ex re1. Ror.Lsh v. School District no. 1 of Fergc.s County, 136 Mont. 

453, 348 P.2d 797. subject, or having 

thl2 SCl:1C gc--;;Pt'.:ll purpose <.;~; :.:lH} SL'::,:':LL.:: bc~ing construed, should 

S tat (: ex r e 1. He Ha 1 e v. 

and rcL1ting to ",:i1c ~:~_h:~l' :>.~,:::.:c:.l c;~,~;~cct arc: La be construed to-

on t -l1cr and L0L-l 0"--

. '"' ,. 
~~ 1 V (";~ ~ r ~ (\ C t Belote: v. Bakken, 139 

Of~l:~io~ 25-604, n. c .~~. 1947, .Jnd the 

nrovis iO,15 of 1971 arc in co.,fliet. In 

such C.3se l~tC! SDc:cL:::' <~ct \JLll Pl-,,:\f.3il OV(:,r the g~n~ral provisions 

0 ·- !"~n "ir,·""·'- \I--' > 'c'- 'L"-(l'':''''''(~'\''''-L'', t'll'.'_· ~)'::13'~"".~: ;,'.r'·'nted to'county ..: .... ~,L- .I.· ........ l_I.._"- .... ~ • L,~\..: LI. ...... . .............. ~ ___ _ .l.,,- __ U 

tlwn a man tl-,ly ., ...... 

, ...... ,- ., . 
s~~crlI':':S ~::.:c: ~""-·r)L:[:.L·~~ 

.1-: 
l... •• ' fixed by th3t statute . 

1 ,-
- 1,.) -
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February 18, 1983 

House of Representatives 
Labor and Employment Relations Committee 
State Capitol 
Helena, Montana 59620 

\Y6 ~ ~l· ~ Ex. <l 

./' 
Mr. Carl Thompson 
3221 Helena Drive 
Missoula, Montana 59803 

Attention: Representative Mel Williams, Chairman 
and 
Members House Labor & Employment Relations Committee 

Dear Sirs: 

I am the Traffic Technician for the City of Missoula. My 
shop is responsible for the installation and maintenance of traffic 
control devices, centerline painting, lane line painting, and curb 
painting within the Missoula city limits. 

Due to manpower cutbacks and workload increases, we tried a 
4-day, la-hour shift schedule from May to October. We have main
tained this schedule for three "painting seasons". Since we adopted 

,/ this schedule we have been able to stay abreast of the work load, 
even with manpower shortages. As a supervisor, I find the production 
end of my responsibilities are greatly enhanced by utilizing the 
4-day, la-hour work week. 

As an employee, I do not find the extra two hours of work to 
be overly tiring. The additional day off each week, particularly, 
in the summer, is a very welcome bonus. The only complaint I have 
concerning the 4-10 hour shifts is the requirement to use twa hours 
of vacation each holiday. --

I feel management and their employees should have the option 
to choose a 4-day, la-hour work week. It is, however, very important 
to retain the 40 hour basic work week in the law. 

Sincerely, 

C <A"-;i.r--
Carl Thompson 

CT:vm 
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STANDING COMMITTEE REPORT 

.J~ 25, -'3 
.................................................................... 19 ........... . 

SftAD •• 
MR .............................................................. . 

. t.IBOR. M'D ~ 1tId'.&ft.0IJS We, your committee on ....................................................................................................................................................... . 

aouaa 210 
having had under consideration ................................................................................................................... Bill No ................. . 

___ r._1n __ ~ ___ reading copy ( ftl~ 
color 

A BILL JOll .ur ACI &Ift'UL'II). .. ... At:r .At,LOW.DIO A PDSOII DO U !'ZJGIOMULY 

1'01tALLY DIBUt-BD 1IIDBJt .,..... COIIPIIlISJdIXCII IA8 1!0 va __ CDDXH noll 
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Respectfully report as follows: That ............................................................................................................ Bill No .................. . 

DO PASS 

STATE PUB. CO. 
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_______ reading copy (_---,-_ 
color 

A BILL ft)B U JI:t D'tlft.BD1 eMJ Ac:rA.l.mJOUJDIO XA.JJVn.C'I'OD or emtfAD 

aXGIS D DlftDftICIIS. JODIDDDG MY I'VI'UB CCJLL1fCrD'B IWlGUlIUG 

.c:GftU= I'JJOII BftaIt2DG 8l.GS JWIU1'ACfOll!, UOUDXIIC ftAft ... le11l8 

4fO ...acuaB 8DM1 DOll D8JiX!'Ul'%OII8, US CftDD atpa"..-' UUlIBDDO 
.. -- ... 

ALL a. ~ aQUIPMIDI't 70 DE ~ 01' l1IIt>%'!'D'nCIIS. 

AMBaM!IQ 8BC1-IOJI 53-1-],91, JlICA; di) ntWIuDIG BftRcna 0&.,.. .• 

aous:s 271 
Respectfully report as follows: That ...............................................................................................•............ Bill No ................. .. 

DOIIOr ... . . .. 

. ........... trILltn. ....................................... :~ ................ . 
- STATE PUB. co." Chairman. ---

HelenA, Mont. 
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SbUD: MR ............................................................. .. 

. LUOll MD aNPr.OYlImft' Jl1lLMIX0W8 We, your committee on ................................................................................................ : ..................................................... .. 
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having had under consideration .................................................................................................................. Bill No ................. . 

Pint readiD.g copy (wbite) 
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".'--. -' 

1fOB .. HOO MD BY AL1'.tMJU~;n. 1'JDAm.'J8ft ".!BU '.fO __ ··A 
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1. 71Ue, l.Jaa 11. 
Str1ke: ·7-33-4126,· 
FollowJ..a,J1 -39-3-40'-
.~r1Jt.~ .,. 

XSXXlClC 
- -DO·PASS-----

"'-:. ' 

STATE PUB. CO. 
Helena, Mont. 

. ,. 
, " . 

Chairman . 



\ 
~ 

.... 2 of 1 
118 211 

Pebnuy 1" 13 
.................................................................... 19 ........... . 

7. p.,e. 8, liD_ 1. throuqh 19. 
Fol1ow1Q91 --tree* 
Su:n., t.he remainder of line 14 tlu:o_ "'.hilt.- on 1ina 19 
Ia •• rt: .. t9 .. vork4ay of aore the 8 houn an~ to a 7-day, 40-

hour work
c 

perl04t (1) t.hJ:GGgh a collect1 .. barga1n1nq aqreeJMnt 
when a collect.l .. Dar<jaiJllnq anit represents the employee; or 
(i1) hy the mutual alJre0IM:lt of the e~loyer a.nt.! ~?lo:l~ whore 
no bar9Aining un,it 1s raco.JniJled~! 
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\ 

·········:J·.···8LVI!l···9f,·!da-IA!tS-·····················:····· ............ . 
Chairman. STATE PUB. CO. 

He'ena, Mont. 


	labor&employrel - jan04-25
	Untitled
	Untitled1
	Untitled2
	Untitled3



