MINUTES OF THE JUDICIARY COMMITTEE
January 18, 1983

The meeting of the House Judiciary Committee was called to order
by Chairman Dave Brown at 8:00 a.m. in Room 224A of the Capitol.
All members were present except Rep. Farris, who was excused.
Brenda Desmond, Legislative Council, was present.

HOUSE BILL 170

REP. PISTORIA, sponsor, stated House Bill 170's purpose is to

add to the list of places to which an intoxicated person may be
taken for help and to provide that persons aiding the intoxicated
person are not civilly liable if they act within the scope of the
law.

REP. PISTORIA read to the committee a memorandum from Neil Ugrin
concerning the bill. EXHIBIT A and B.

HAROLD SHOOT was a proponent of the bill. SHOOT stated the way
the present law reads makes it easy to forget about the person.
There is a need for those assisting intoxicated persons to exer-
cise judgement without having to worry about being liable in
their actions.

There were no further proponents.

KARLA GRAY, Montana Trial Lawyers, was opposed to the bill. She
stated the Association understands the concerns of the medical
community. However, the Montana Constitution provides for a
right of access to the courts. 1If this bill were passed, it
would limit the rights of the intoxicated party. The bill 1is
very broad in scope. It is not clear when the exemptions would
begin or end; when a person is intoxicated and when he is not.
How long would the good faith rule apply?

There were no further opponents.

In closing, REP. PISTORIA stated he felt the bill would help
protect the intoxicated person.

REP. KEYSER asked if a person is not liable for his actions,
regardless of the bill, couldn't the intoxicated person file
suit? GRAY responded yes, a person could file charges and
take his chances.

REP. J. BROWN stated there are so many places listed to take the
person, how would you know which one to choose? SHOOT replied
this would give the assisting party options. Many communities
do not have all the options.

REP. PISTORIA added in the present law it is mandatory to
take the person to some location that day. Sometimes, how-
ever, because of inclement weather, it is impossible to
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travel distances, as in taking an alcoholic to Galen. This bill
would allow taking the person to another shelter for a day or so
until the weather cleared up.

There were no further questions. The hearing on House Bill 170
ended.

HOUSE BILL 220

REP. HANNAH, Sponsor, stated this bill would require the court in
an action for nonpayment of rent to order the tenant of a residence
to pay into the court all or part of the accrued rent.

REP. HANNAH said when there is a dispute between the landlord and
the renter, often the renter ceases to pay rent. When the dispute
is over, however, many times the renter has already spent the rent
money and cannot pay back rent. Just because there is a dispute
should not mean there is a basis for the tenant to not pay rent.

The landlord still has mortgage payments he must pay, and therefore,
depends on the monthly rent money.

DENNIS REHBERG, Montana Association of Realtors, was in favor of
the bill. He stated he was interested in the real estate aspect
of the bill. Real estate agents are often responsible for the
houses their clients rent out while they are in the process of
'selling them. If the renter stops the rental payment, the mort-
gage payment cannot be paid.

REHBERT felt this bill would save a step in the courts. At present,
the courts do not want to be escrow agents and do not encourage
payment of rent into the court. Time and money would be saved if
courts were required to order payment of rent into the court.

HURLY CAREY, Montana Association of Realtors, was also supportive
of the bill. One problem landlords hawve is when people do not

pay the rent and move because of disputes. Rent that is withheld
is hard to collect. Sometimes it is referred to the credit bureau.
CAREY felt this bill would make tenants aware of the law.

JULIO MORALES, Landlords Association, was in favor of the bill.
He felt the bill  should be amended on line 17 from "will" to
"shall”.

There were no further proponents.

There were no opponents.
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In closing, REP. HANNAH stated the standard landlord is not a
landbaron. He depends on the monthly rent check to pay the
mortgage. It takes between 60 and 90 days for written notice
to be acted on when a dispute with a tenant occurs. Many ten-
ants use that time for free rent. Back rent, therefore,
becomes quite high. The bill will make the tenant pay the rent
to the court until the dispute is solved. The court will then
decide who should receive the rent.

REP. SPAETH asked how many eviction cases had been brought

in which the court had not ordered payment. CAREY replied

in most instances it is not worth the time to go to court to
collect unpaid rent. If it was worth the time, many more land-
lords would probably go to court. REP. SPAETH noted the only
thing the bill does is eliminate the discretion the court may
have. If it is not worth going to court, how does the bill
help? REHBERG stated the court does not feel it is worth their
time. This bill is an attempt to force the court to make the
tenant pay the rent to the court until the dispute is settled.
The payment is due regardless of whether there is a dispute.
The Landlord Tenant Act solves problems such as faulty repairs.
MORALES added it is the tenant's responsibility to pay the rent.

REP. BERGENE stated the rent due is accrued rent, so why not go

before Small Claims Court? REP. HANNAH replied if the landlord

has a tenant who can pay the rent, it is possible to go to Small
Claims Court. A judgement is given probably in the favor of the
landlord. The landlord must still collect, however. This bill

addresses the person who tries to "beat the system." If a ten-

ant moves out of town, few landlords will pursue the tenant for

back rent.

CAREY stated that 99% of the renters are good people. The 1% is
the group that causes the problems. REP. ADDY felt if it was just
1% of the group, it was not that big a problem. CAREY responded
the landlord still depends on the money to pay his mortgage.

REP. JENSEN asked if the courts would incur expenses by collecting
the rent. REP. HANNAH stated courts already have an escrow account.
He did not feel the court would incur much of an expense.

REP. ADDY felt the bill was weighted heavily in favor of the land-
lord, and thus perhaps denied the tenant due process.

REHBERG stated it is impossible to know how long the court will
take to decide on a case. If the tenant refuses to make rental
payments until a decision is handed down, the landlord could fall
far behind in his mortgage payment.
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REP. ADDY asked what if both the tenant and the landlord paid
money into the court. The witnesses felt that it would be
absurb for the landlord to pay rent on his own place. MORALES
stated the tenant should either pay the rent or move out.

REP. DAILY suggested that if a tenant had a situation, such as
faulty plumbing, that the landlord refused to fix, the tenant
would want to withhold rent until the landlord repaired the
plumbing. REHBERG replied the Landlord Tenant Act covers those
types of situations. CAREY added if the tenant repaired the
plumbing himself, the parts needed could be deducted from the
rent according to the Landlord Tenant Act.

The hearing on House Bill 220 ended.

HOUSE BILL 245

REP. ADDY, sponsor, stated House Bill 245 will expand the
geographical area that may be covered by contracts not to
compete and to provide that such contracts may not cover
licensed professions and occupations.

REP. ADDY stated the bill is the result of a Montana Supreme
Court case. The original law was passed in 1895 and has not
been amended since that time. It is a concept of the marketing
area. Since tht time the trade area has grown, but the law has
not grown with it. In the 1980 case of Treasure Chemical Inc.
v. Team Laboratory Chemical Corporation, the court stated that
intercity and interstate businesses are common today and in some
circumstances it is reasonable to enforce covenants not to compete
that cover the boundaries of an entire state. The Supreme Court
has recommended that the legislature examine the law and decide
if changes are appropriate.

The bill will change the geographic boundaries of the area within
which a covenant not to compete will be enforced from a county to
any state or territory of the United States or part thereof.
Billings and Missoula are the best examples of areas where the
marketing area actually crosses the state boundry.

Professionals have developed a loyal clientale. The clients

may not be interested in going to another professional in the
same field. If they were not exempt from the provisions of

the law, and they had made a covenant not to compete, they would
have to move beyone the limits - 100 miles away - of the city.
This bill focuses on professionals who have a unique skill, such
as doctors, veterinarians, dentists or lawyers, that dictates
the choice of the consumer.

REP. ADDY offered EXHIBIT C.
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There were no proponents or opponents for House Bill 245.

REP. KEYSER asked what professions are licensed under Title
37. REP. ADDY replied professions such as medicine, nursing,
dentistry, physical therapy, speech pathology, among others.

REP. EUDAILY asked if the amendments were incorporated into
the bill, would the law apply to the groups previously listed.
REP. ADDY stated he is trying to prevent someone bargaining
away in advance their right to carry on a trade in that area.
If a practice is sold or dissolved, the sponsor did not have
an objection as to what the parties bargained to.

REP. HANNAH asked what was the difference between bargaining
away before the sale or at the time of sale. REP., ADDY replied
a covenant is signed stating you will not practice within 100
miles of the area. When they bargain at the time of the sale
of the business, both parties know what their relative bargain-
ing position is.

There were no further questions on the bill. The hearing of
House Bill 245 ended.
The committee then went into Executive Session.

EXECUTIVE SESSION

HOUSE BILL 139

CHATRMAN BROWN appointed the following House Judiciary members
to serve on a subcommittee to amend House Bill 139 as it was
sent back from the Committee of the Whole: REP. EUDAILY, who
will serve as Chairman, REP. RAMIREZ and REP. SPAETII.

HOUSE BILL 10

CHAIRMAN BROWN noted that city attorneys would like to be able to
attend training sessions as noted in House Bill 10; however, the
committee did not amend the bill as such because of the concern
as to who would pay for their attendance. It was also felt that
allowing the city attorneys to attend was not within the scope of
the bill.

REP. BERGENE moved the committee draft a committee bill allowing
the city attorneys to attend such training sessions at their own
expense. REP. J. BROWN seconded the motion. All were in favor
of the motion.
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HOUSE BILL 170

REP. DAILY moved DO PASS, seconded by REP. ADDY.

REP. KEYSER was concerned that a person would not be liable for
his actions. The Good Samaritan Law is available and REP. KEYSER
felt that law offers basically the same protection. He was con-
cerned with paragraph three of the bill.

REP. DAILY stated if a police officer struck a person, according
to the bill he would not be liable. REP. KEYSER felt people are
responsible for their actions if acting within the scope of their
employment. Excess force is something else.

REP. JENSEN asked if subsection 3 would apply to empleyees of

Galen. REP. KEYSER stated the intent is to add to the list of
places where an intoxicated person can be taken. REP. JENSEN

stated the responsible party might take the intoxicated person
to a friend or famxly home from which the problem originates.

He felt the intent was good but it should not be in the law.

REP. CURTISS was concerned with an officer taking the person

to a charitable place. Perhaps the person is a diabetic and
needs medical attention that the people at the charlty do not
know about.

REP. RAMIREZ felt the bill was poorly drafted. The bill does
not define charitable organizations, church-related facilities,
etc. A police officer would have to go through the list to
decide where to take the person. A determination would have to
be made as to whether the places are available. He further
stated the Good Samaritan Act does not have a total exemption.

REP. BERGENE asked about the Good Samaritan Act. It was replied
that it states that a person who assists someone else in an
emergency without compensation is not liable in civil damages
except 1f cases of gross negligence or willful wrong doing. It
is not a blanket of immunity.

REP. KEYSER made a substitute motion of DO NOT PASS, seconded by

REP. JENSEN. All were in favor of the motion DO WOT PASS except
REP. D. BROWN.

HOUSE BILL 220

It was moved by REP. HANNAH that House Bill 220 DO PASS. REP.
KEYSER seconded the motion.
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REP. SPAETH was not opposed to the bill, but felt the bill did
not address the problem that the testimony indicated that the
witnesses were concerned about. The witnesses expressed concern
that filing cases against tenants in court is not worthwhile.
This bill addresses what happens in court.

CHAIRMAN BROWN noted due process problems in the bill. BRENDA
DESMOND responded that in its application there could be denial
of due process to the tenant. It is unclear what would happen
if the tenant counterclaimed and the court ordered the tenant

to pay rent into the court but failed to do so. If the counter-
claim was dismissed because of the tenant's failure to pay the
rent, the bill could be interpreted as denying access to the
courts on the basis of indigency.

REP. HANNAH noted on line 18 there is a reference to payment of
all or part of the rent. The court then has the authority to
decide how much will be paid in.

REP. RAMIREZ felt the bill was poorly drafted.

REP. ADDY noted there did not appear to be a separate fund for
collection of rent. It was replied once the rent is due and
unpaid, a three day notice is given to either pay the rent or
be evicted.

REP. JENSEN was opposed to the bill. Under the Landlord Tenant
Act, a landlord may use the three day notice to evict a nonpaying
tenant.

REP. SPAETH stated if "shall" were changed to "may" all the
discretion that was taken away from the judge would be given
back. The tenant might decide to pay $1.00 to the court as
part of his rent.

CHAIRMAN BROWN felt there was a problem with the nonpayment of
rent, but was not certain this bill addressed that in the proper
manner. REP. HANNAH responded he felt the bill was a good bill
and that he was willing to clean up the language.

REP. ADDY moved to TABLE the bill. REP. CURTISS was opposed to
the motion as she believed there was a problem that needed to be
addressed. CHAIRMAN BROWN indicated that the committee would take
another look at this bill if new language could be developed.

The motion to TABLE House Bill 220 resulted in a roll call vote.
Those Representatives voting yes were: D. BROWN, ADDY, BERGENE,
J. BROWN, DAILY, DARKO, EUDAILY, JENSEN, KENNERLY, SCHYE, SPAETH,
and VELEBER. Those Representatives voting no were: CURTISS,
HANNAH, IVERSON, KEYSER, RAMIREZ, and SEIFERT. The motion
carried 12 to 6. House Bill 220 was TABLED.
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HOUSE BILL 245

REP. ADDY moved DO PASS, seconded by REP. JENSEN.

REP. ADDY moved to amend the bill by striking on line 20, page

1 the remainder of section 1 begining with "however." On page
2, line 1, strike "or in anticipation of." Page 2, line 2,
strike "none" and insert "one or more." Page 2 following "them"

strike "will" and insert "may not." REP. ADDY also moved the
title be amended to reflect the changes. The motion was seconded
by REP. BERGENE.

REP. EUDAILY asked if the result of deleting the material would
be that a professional person could not sell his practice, move
and be able to open up a similar practice in another town.

REP. ADDY stated it would be up to the two parties involved. If
that was their agreement, that is what would happen. At the time
of the sale it would have to be determined if the selling party
was selling his practice or just his library. Presumably, the
person who has bought the practice would not care if the seller
moved and began another practice.

REP. EUDAILY asked why it was not possible to do this now. REP.
ADDY responded the present law will only allow the parties to
make an agreement to the borders of a county.

REP. DAILY noted if a doctor in Missoula sold his practice and
then moved to Hamilton to establish another practice; those
patients could just as easily drive to Hamilton for appointments.
REP. ADDY noted that expansion of the geographic area primarily
affects businesses that operate on a regionwide basis such as
heavy equipment businesses. Because these businesses do business
in a wide area, the size of the geographic area which can be
covered by a covenant not to compete should be expanded.

REP. HANNAH asked what if he, as a seller, agrees not to compete
in an area larger than a county but then does compete there; what
would be the consequences? REP. ADDY stated the contract would
be null and void and not enforceable because it violates Section
28-2-704.

REP. RAMIREZ stated the bill does not state it would enforce all
these restrictions. All laws need to be enforced. Even though

the bill states "profession, trade or business," it limits it to

a business and not the sale of a professional trade. Since the
bill expands the area to the United States and its territories,

we are permitting more contracts that are in trade. The statute
states there is a general prohibition that contracts that restrict
trade are generally void. With this bill, we are making exceptions
to that. The exceptions that we do have to this law are very
narrow today.
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REP. RAMIREZ further stated that the bill would broaden the
present statute too much. If a business is sold it is unreason-
able for the buyer not to want the seller to not practice any-
where in the state.

REP. ADDY moved to strike the added language "profession,
trade or,". Instead of any state or territory, amend the bill
to say the "State of Montana or any part thereof."

REP. RAMIREZ felt that is an improvement. He stated, however,
if he were to propose this type of change he would research
every case to see if there are some standards to determine
what is an acceptable agreement.

REP. CURTISS asked if other states have this type of law. REP.
ADDY stated the original law Montana adopted in 1895 was modeled
after California law. He did not know if the California law has
been amended since that time.

It was noted the bill would be retroactive only if the bill
sepcifically states so.

A roll call vote was taken on the amendment. All members
voted in favor of the amendment except REP. FARRIS and REP.
SEIFERT, who were absent during the voting.

REP. ADDY moved to strike referenses to "profession, trade, or"
throughout theé bill and to substitute "State of Montanaor any
part thereof" for "any state or territory of the United States
or the District of Columbia or any part or parts thereof."

All were in favor of the amendment. The final amendments
adopted are as in EXHIBIT D.

REP. EUDAILY moved the committee pass the bill for the day until
the amendments as approved by the committee could be drafted into
the bill.

A roll call vote resulted. Those voting in favor to delay final
action on the bill were: CURTISS, EUDAILY, KENNERLY and VELEBER.
Those voting no were: D. BROWN, ADDY, BERGENE, DARKO, IVERSON,
JENSEN, KEYSER, RAMIREZ, SCHYE, and SPAETH. The motion failed
11 to 4.

REP. ADDY moved DO PASS AS AMENDED, seconded by REP. BERGENE.

The motion resulted in a roll call vote. Those voting yes were:
D. BROWN, ADDY, BERGENE, J. BROWN, DAILY, DARKO, IVERSON, JENSEN,
KEYSER, SCHYE, SPAETH, and VELEBER. Those voting no were:
CURTISS, EUDAILY, HANNAH, RAMIREZ, and SEIFERT. The motion of
DO PASS AS AMENDED carried 12 to 6.
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The meeting adjourned at 10:45 a.m. Bills to be heard on January
19th are: House Bills 178, 215, 251 and 235.

é;E BROWN, Chairman Mau%n Richa;dsin, Sgretary
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6. Page 1, lines 20 through P

Following: thcreia. T

Strike: “Howeve ch Jroemer Bay nt
is selling the rofession or occupation for which a
Iicense 18 r under Title 37.° e

7. Page 2, line 1.
Following: “upon”
Btrike: ®"or in anticipation of a”

8. Page 2, line 2.

Poilowing: “"that®

" "Btrixe: “none"
Insert:" "one or more”

9. Page 2, line 2.
Following: “them®
Btrike: “"willi”

Insext: “may not”

10. Page 2, line 3.
Bollowlngx *similar”
Strike: g;ofassion. trade or'

1l1. Page 2, line S.

Pollowing:s “thareof”

Strtkogl “any state or tatrito:y o£t§2a Unit-d States or the District
of Columbia or any part or gnrtn reof. Jowever, such an agraenant
may not be nada ls to a ion or occggat!oa fé lch a license

a r
the ntato of"ibmtana or any pnrt thersof”®

AND AS AMENDED
DG PABS

STATE PUB. CO. Challrman.

" Helena, Mont.



9-¢ L IT - % 0 - LT 9=C1 ,
so so
A A sS4 SeX STUUSQ ‘WAGETAA
EETN ON Sof Sox Axeo ‘HIAYES
o I N I
ON . - - ON T80 "I9JdATHIS
- sox ON - sox sox PolL TdAHOS
- - - T Ton o T sox oN YOUr TZAUINYY
I D T Tsex on T sox ON AIISY 'UdSAaNA
ON SOX sox sox pueTOd ~TATTEUNNEA
— L I S ] )
sox ON M Sex sax Sowe "NASNAC
_ — - mmww O.Zw\ - ” mmw O.Z m.ﬂccmg ~Zommm>H
) ON N sex ON WOL "HVNNVH
|
_ - T — _ Toxed ‘SI¥NYVI
ON sex 1T SOx SOX qdTey "ATIvdng
sox ON sox sox erneg 'OM4vd
sox — sox sof Z3Tx4 "X1Iva
ON =LY | Sox oN UAGOY 'SS1L800
sex  oN | sex sox uepr ‘NMCud
Sox oN 17 TTssx sox TUGT, TANAOY A4
CEV ON S9X Sox ATT®M ‘XQAv¥
it . . I e
M EEDS ON m sox SOX aaed ‘NMOuUd
| _ ]
popusuy W
| Sy ssed od AeTad _ JUusuWpuUQ[uUIyY | 9@2Tdel
o | :ON : ON SYT :oN S¥Z :on ' Ghz GH:ON|0ZZ €H :ON
rajveq 23ed ?a3ed| 8T/T :o3vd | 8T/T :v3vd | 8I/T:23vd |8T/T :93ed
JdrLIWwod TTRUNIOIANS T T T T e FLOA TIVD T1I0¥



IN

W U)J dee, /57 d l@eg L

MEMORANDUM
TO: Paul Pistoria AL :’?3-2&/- 807
FROM: Neil Ugrin £ 573 ‘M-‘O‘.(z) s
abedim

RE: Proposed Changes in Title 53, Chapter 24 of Al

the Montana Codes Annotated
D b 13, 1982 B"b
ecember ’ “B ‘.70
Paul - !

With regard to the addition of a Good Samaritan law as /'8’?3

53-24./p

.?)I would comment as follows.

The purpose of this law, as it appears from the face of it, is to
request in some instances and apparently require in other instances
that the law enforcement agencies of the State of Montana will come
to the aid of intoxicated persons and persons incapacitated by
alcohol.

AApparently we think this is very worthy objective but unfortunately
it brings with it some legal problems which are both substantial and
broad in scope. There will be a considerable number of people involved
making efforts to assist the intoxicated person or the alcoholic. 1In
addition to police forces, it will include persons in emergency rooms
of hospitals and persons who staff public and private treatment
centers. |

In order that the intent of the law be carried out and that the
persons who can be most helpful to the intoxicated person or the
person incapacitated with alcohol, they should not feel they are doing
so at the risk of great civil liability. I have thus drafted this
little section to provide a "Good Samaritan" type of protection for
those who are helping the intoxicated or those appearing to be
incapacitated by alcohol. That means if they act in good faith,

they won't be subject to claims of civil liability. That is to say,

—

e



a simple mistake on their part in attempting to assist the

intoxicated person will not render them liable to answer in damages.

I am fearful that once the persons involved in administering this
program in assisting the alcoholic become aware of potential civil
liabilities that the answer to the problem will become plain. It is
contemplated that they will simply overlook these people and will not
render the type of aid and assistance which the law appears to require
out of a fear, perhaps well justified, of incurring civil liability.

All of the experts who deal in intoxicated people tell us that they
are often very agitated and belligerent. Thus, dealing with them is
not likely to be an easy task in all instances.

By providing this type of protection for those who help the
alcohol, I think we will (a) encourage people to follow the requirement
of the law, and (b) not be putting those who are attempting to help
the alcoholic or persons incapacitated by alcohol in a predicament
where they are exposed to unnecessary suit. Thus, I think this amendment
helps not only the alcoholic but also the person who may be rendering

. N §3-24-16732)

1th regard to the amendment which I proposed in S3=gd=e3@3%¥), that

is the adding of paragraph (7) as a new section, all that points out

is that in a number of Montana counties and in fact, most of them, there
may not be an approved public treatment facility and perhaps not an
emergency room of a hospital either. In certain instances in all
counties neither of these facilities will be available.: - Since the
requirements of the law appear to be mandatory, that is that certain
things appear to be required to be done for incapacitated persons, this

lpérticular amendment allows those who are helping the incapacitated

persons to exercise their good judgment in assisting these persons

when either an emergency room or a public treatment facility may not

-2-
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be immediately available. This may be due to a number of factors
including weather, time of day, and the rest. Again, if this section
of the law is going to work and if the law enforcement persons and others
are going to be actively involved in helping the alcoholic, they should
not be forced to meet impossible or non-existent standards, particularly
when money to provide the facilities and the care seems to be sparse
or non-existent.

Again, this chapter allows people to use their common sense and
good judgment in providing aid and assistance to intoxicated persons
or persons incapacitated by alcohol when the facilities mentioned in
the remainder of that section are not or may not be readily available
as undoubtedly will occur on many occasions.

I hope the above is of assistance to you in demonstrating the need

for these necessary bills.
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