
MINUTES OF THE MEETING OF THE HOUSE STATE ADMINISTRATION COMMITTEE 
January 10, 1983 

CHAIRMAN JOE BRAND called the meeting to order at 9 a.m. in 
Room 129 of the Capitol. All members were present. 

HOUSE BILL 67 

CHAIRMAN BRAND opened the hearing on HOUSE BILL 67 by calling on 
the sponsor, REPRESENTATIVE HAL HARPER, who explained that the 
measure would correct present legislation, which has been declared 
unconstitutional by the District Court of Lewis and Clark County 
(The Montana Taxpayers' Association vs The Department of Revenue, 

March 18, 1982). Present legislation allows for direct repeal of 
administrative rules by resolution rather than bill; Harper said 
that House Bill 67 would reword the offensive portion of the legis­
lation to pass constitutional muster. The bulk of the changes are 
reflected on page 2 of the bill, lines 16, 18 and 22, Harper said. 
"It would restore power that was lost through the court ruling," 
he said. 

NO OTHER PROPONENTS OF THE BILL BEING HEARD, AND NO OPPONENTS BEING 
PRESENT, CHAIru~~ BRAND OPENED THE HEARING TO QUESTIONS BY THE 
COMMITTEE. 

REPRESENTATIVE FRANCIS BARD&~OUVE asked what the difference was 
between a resolution and a bill. Representative Harper said that 
a bill is a legislative tool to direct something, while a resolution 
is a suggestion. He said a bill requires the signature of the 
Governor, while a resolution does not. 

REPRESENTATIVE PISTORIA asked why this bill was recommended by the 
Administrative Code Committee. Representative Harper said it was 
the only way to restore the power lost in the court ruling. "This 
is a mechanism to keep administrative rules in line," Harper said. 
Representative Pistoria asked if it was a tool to stop abuse, and 
Representative Harper agreed. "We never faced this problem before," 
Representative Harper said. Representative Pistoria said the Admin­
istrative agencies "Have too much power in rule-making. This would 
correct it." 

Chairman Brand asked why the bill would give the Code Committee 
discretion about whether to use a bill or resolution, and REPRESENTA­
TIVE McBRIDE asked if a bill repeals while a resolution changes, and 
whether a resolution can force change. Representative Harper said a 
resolution can I t force change, but if an agency were to seek guidance, 
the resolution would be useful. "The Governor's got quite a hand 
with it now," Representative Harper said. 

Responding to an inquiry by REPRESENTATIVE SALES, Representative 
Harper said it might be appropriate to add an effective date. 

NO OTHER PROPONENTS OF THE BILL BEING HEARD, AND THERE BEING NO 
FURTHER QUESTION BY THE COMMITTEE ON HOUSE BILL 67, CHAI~l BRAND 
CLOSED THE HEARING. 
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HOUSE BILL 78 

CHAIRMAN BRAND OPENED THE HEARING ON HOUSE BILL 78 BY CALLING ON 
ONE OF ITS SPONSORS, REPRESENTATIVE HAL HARPER. 

Representative Harper said the bill would add a retired public 
employee to the Board of the Public Employees' Retirement System. 
Representative Harper said retirees deserve representation because 
they are the ones most affected by the Board's actions. 

THERE BEING NO OTHER PROPONENTS PRESENT AND NO OPPONENTS BEING 
HEARD, CHAIRMAN BRAND OPENED THE HEARING TO QUESTIONS FROM THE 
CO~iMI TTEE . 

Chairman Brand asked why a retiree was not on the Board already. 

LARRY NACHTSHEIM, Administrator of the PERS, was called on to 
answer. He stated that at present, there are three "members" 
(people who are paying into the system) on the Board and two 
representatives of the general public on the Board. He said 
the Governor could appoint a retiree at any time, but "it's 
been his perogative never to employ one." 

REPRESENTATIVE BARDANOUVE expressed reservations about the measure, 
saying by addition of one more member, the balance of decision~ 
making power would be affected to allow retirees, who are not pay­
ing into the system, to decide issues that wO'uld affect those who 
are paying into the system. In essence, Representative Bardanouve 
said, the ~members" on the Board in terms of the balance of power. 

Representative Harper noted. that he was not the chief sponsor of 
the bill, and suggested the hearing on the bill be deferred until 
its chief sponsor was present. 

REPRESENTATIVE SALES asked where the Board appointees come from 
now. Nachtsheim said the two public members include a banker from 
Billings and an insurance man from Anaconda. He said ranchers and 
other occupational representatives have served on the Board. Repre­
sentative Sales said he understood that there have been efforts in 
the past to have two members from outside on the Board, but this 
bill would make the membership 4-2 in favor of state workers. 
Nachtsheim said the Board does not set payment benefit levels, that 
is done by the Legislature. He said the Board sets administrative 
policy, establishes levels of review for decision making, etc., and 
comes up with the matters not addressed by the Legislature. 

Chairman Brand asked if the bill would mean that a sixth person would 
be added, and the makeup of the Board would be three active members 
of the system and one retiree. 
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Representative Harper said yes. Chairman Brand asked how the 
balance of power would be affected. Nachtsheim said that histori­
cally there has been no one group in control. 

REPRESENTATIVE O'CONNELL MOVED the bill be deferred until other 
proponents and opponents are present. 

Representative Bardanouve noted that it is unusual to have an even­
numbered board. 

Representative McBride suggested the Committee act on Representative 
O'Connell's nOTION, and the committee deferred the bill to a later, 
unspecified time. 

CHAIRMAN BRAND CLOSED THE HEARING ON HOUSE BILL 78, SUBJECT TO 
RESUMING AT A LATER TIME. 

HOUSE BILL 92 

CHAI~~ BRMID OPENED THE HEARING ON HOUSE BILL 92 BY CALLING ON 
ONE OF ITS SPONSORS, REPRESENTATIVE HAL HARPER. 

Representative Harper explained that HOUSE BILL 92 would provide a 
means for the Administrative Code Committee to object to a proposed 
administrative rule or regulation, and if the agency did not make 
desired changes in the matter, the Committee's objection would be 
printed in the Montana Administrative Register and the Administra­
tive Rule~ of Montana (ARM). 

THERE BEING NO OTHER PROPONENTS PRESENT, CHAIRMAN BRAND OPENED THE 
HEARING TO QUESTIONS BY THE COMMITTEE. 

REPRESENTATIVE MUELLER asked Legislative Council Attorney David Niss 
to explain the legal standard contemplated by the- bill. 

DAVID NISS said the substantial compliance standard has been in effect 
within the Montana Administrative Procedures Act since 1977, and the 
courts are comfortable with that term. He said it "gives a push" 
to private parties who challenge rules in court. He said it would 
shift the burden of proof from the plaintiff in such a lawsuit to 
the respondent agency, forcing the agency to show that the rule or 
regulation was justified. "It would allow the Committee to do more 
than advise," Niss said. It is not the power to repeal, he said, 
but it gives legal effect to the Committee's judgment. 

Representative Mueller said it would open the state up to a lawsuit, 
and asked Niss if in his judgment it would do so. 
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Niss said such a determination would be hard to make. He said 
that would depend on the agencies, how they make rules, and how 
the Administrative Code Committee reacts to the rules. So far, 
he said, there hasn't been much opposition to rules on the level 
of mounting court challenges. He said there is no question that 
it will in some way encourage lawsuits, but it would be hard to 
say how many. He said it gives plaintiffs a boost. 

Chairman Brand asked how many suits have been filed. Niss said 
he had no count, because that would require a survey of the 56 
county clerks of court. 

Representative McBride asked if at present, could the Code Committee 
object? Niss said it does not, because the only place an objection 
would be noted is in the minutes of the Committee and in a letter to 
the agency. "The Committee's authority is totally advisory," he 
said. At present, there is no regulation or authority to ask the 
Secretary of State to publish an objection, as this bill would do. 

Chairman Brand asked Dan Smilie (see attached written statement) 
if he thought that suits would be brought because of the bill, 
if it is signed into law. 

DAN SMILIE said the current statute has a standard of "arbitrary 
and capricious" for judicial review. Effects of a different 
standard, he said, would be fleshed out by case law. Smilie called 
it "dangerous and unconstitutional" to give a legislative committee 
veto power over an administrative agency. "That's what we have the 
judiciary-for," Smilie said. He said the administrative agencies 
pay attention to the wishes of the Legislature, and the bill, if 
passed, "is going to cost us a lot of money." "It's a neon sign 
that says, 'Please sue these folks,'" Smilie said. 

Representative Pistoria asked for an explanation of page 1, line 15 
of the bill. "Where is the new section?" he asked. Niss was called 
on to answer, and handed out copies of two sections of the existing 
law (see attached handout from Niss). Niss said the current standard 
of "substantial compliance" already exists in the law. "This bill 
would take the same standard and apply a different procedure for 
that standard in judging validity of rules," he said. The first 
section would allow the Committee to object to agencies when they 
go to the Secretary of State. Objection would be by letter. After 
the letter is received, the agency has 14 days to respond to the 
Committee in writing. After the agency response, the Committee may 
drop its objection or revise its objection. The Committee would 
have two meetings, he said: one to send an objection and one to 
receive and consider the response. At the second meeting, the 
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Committee votes whether to forward the objection to the Secretary 
of State to have it published in the Administrative Register (if 
time permits) and in the Administrative Rules of Montana (ARM). 
Publication would be adjacent to the offensive rule. 

Once the administrative rule and the objection is published, the 
burden shifts to the agency to justify the rule in court if a 
challenge is brought. Niss said the bill was written substantially 
from the Model State Administrative Procedure Act. Niss read from 
the "Administrative Code Committeee Biennial Report to the 48th 
Legislature, December 1982," page 77 of Appendix C. 

REPRESENTATIVE DRISCOLL asked if the bill becomes law, would that 
result in more or fewer rules. Representative Harper said it 
would have no effect as such, but it would provide an effect once 
a bill is challenged. 

THERE BEING NO FURTHER QUESTIONS FROM THE COMMITTEE, CHAIRMAN BRk~D 
CLOSED THE HEARING ON HOUSE BILL 92. 

HOUSE BILL 57 

CHAIRMAN BRAND INTRODUCED BOB JOHNSON OF THE TEACHERS' RETIREMENT 
SYSTEM, TO ANSWER QUESTIONS ABOUT HOUSE BILL 57, WHICH WAS DISCUSSED 
IN THE PREVIOUS MEETING, FRIDAY, JANUARY 7, 1983. 

Responding to questions from the Committee, Johnson said that in 
1981 when a similar bill for the Teachers' Retirement System went 
into effeet, the system had 23 teachers who earlier had purchased 
into the system and who therefore, got refunds of their payments 
under terms of the bill. "-They got money back from us," Johnson 
said. The refunds were funded by increased employer contributions, 
not appropriations from the general fund. Prior to the legislation, 
he said, members who wanted the time in question to count, paid an 
amount equal to their own contributions plus the employer's contri­
bution. Johnson said it cost each member who "purchased in" about 
$5,000. He said the members had an average service time of about 
2.5 years to pay for. He said about 300 members purchased in, 
compared to a system membership of about 14,000. He said he 
received no adverse comment from employers, who were school boards. 
"They are content with it," he said. 

Responding to a question from Representative McBride, Johnson said 
the employer's levy was increased by three-hundredths of 1 percent. 

Responding to a question from Representative Driscoll, Johnson said 
there is no limit for members who have low incomes. 
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Responding to a question from REPRESENTATIVE HAND, Johnson said 
it cost the system about $1.5 million for the refunds. 

Chairman Brand asked if the measure would allow veterans of 
future conflicts to buy in. Johnson said it would not, that those 
parties would have to win separate legislation. 

THERE BEING NO OTHER QUESTIONS FROM THE COMMITTEE, CHAIRMAN BRAND 
DEFERRED HOUSE BILL 57 TO A LATER TIME SO THAT OTHER PROPONENTS 
AND DATA COULD BE PRESENTED TO THE COMMITTEE. 

EXECUTIVE SESSION 

CHAIRMAN BRAND CALLED THE CO!1MITTEE INTO EXECUTIVE SESSION TO 
TAKE ACTION ON PENDING BILLS. 

HOUSE BILL 5 

Chairman Brand called for action on HOUSE BILL 5, which had been 
re-referred to the Committee. He said its sponsor, REPRESENTATIVE 
REX MANUEL, said he did not expect to revive it and therefore, he 
(Chairman Brand) did not want it hanging in Committee. 

REPRESENTATIVE PHILLIPS said the purpose of the bill was to clarify 
how the members of the Salary Commission would be paid (at present 
they are paid through an appropriation to the Legislative Council), 
and perhaps an amendment should be made to the bill to have the 
Commission-members go to the Department of Administration. 

Chairman Brand said he talked to Diana Dowling, Director of the 
Legislative Council, who told him she would continue to handle 
payments to the Commission members from an appropriation to the 
Legislative Council. 

REPRESENTATIVE BLISS MOVED the bill be recommended DO NOT PASS. 
REPRESENTATIVE SMITH seconded. The question was called and the 
Committee approved the motion on a unanimous voice vote. 

Representative Bardanouve noted that the Salary Commission should 
be attached to some agency for administrative purposes only. 

HOUSE BILL 43 

Chairman Brand called for action on HOUSE BILL 43. Representative 
Sales MOVED the bill be recommended DO NOT PASS. Representative 
Phillips seconded. 

Representative Sales said there was no way to help the Fergus 
County Commissioners, whom the Committee was told, wish to be 
freed of the statutory obligation of making available paper 
ballots (see Friday, January 7, 1983) I because the bill would 
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vest discretion in election judges at each precinct in granting 
paper ballots. 

The question was called and the Committee approved the motion on 
a unanimous voice vote. 

HOUSE BILL 46 

Chairman Brand called for action on HOUSE BILL 46. Representative 
Bardanouve MOVED. Representative Sales seconded, that bill to be 
recommended DO PASS. The question was called and the Committee 
approved the motion on a unanimous voice vote. 

HOUSE BILL 59 

Chairman Brand called for action on HOUSE BILL 59, and said that 
Legislative Researcher Lois Menzies had prepared amendments for 
the bill in line with the sense of the Committee in discussion 
Friday, January 7, 1983. (See attached amendments). MENZIES 
said the amendments would fix the date contained within the bill 
to allow the Code Committee to go back prior to enactment of the 
Montana Administrative Procedures Act; would fix the Legislative 
Council bill number listed in the bill to the correct Senate Bill 
(33) pending in the Senate, and would insert a sponsor line. 

Representative McBride said the Administrative Code Committee is 
prohibited from reviewing the rules of the Department of Revenue 
and Taxation, and asked if the bill would allow the Committee 
jurisdiction over those rules. Menzies said the bill is restricted 
to lIagencies subject to MAPA. II 

Representative Bardanouve noted that the bill, by referring to the 
Legislative Council number (or the Senate Bill number if amended) 
would assume that the pending Senate legislation will be enacted. 
He said that was not a good idea. Menzies said the possibility 
of the Senate legislation failing is cont.emplated by another 
section of the bill before this Committee. 

Representative Sales MOVED, Representative Mueller seconded, that 
the amendments be adopted as read. The Committee approved the 
motion on a unanimous voice vote. 

Representative Smith MOVED, Representative O'Connell seconded, that 
the bill be held in Committee until the disposition of SENATE BILL 
33 is known. The Committee approved the motion on a unanimous voice 
vote. 

REPRESENTATIVE RYAN asked for, and received, Chairman Brand's 
permission to be excused from the meeting to attend another meeting. 
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HOUSE BILL 67 

Chairman Brand called for action on HOUSE BILL 67. Representative 
Sales MOVED, Representative Pistoria seconded, to amend lines 20 
and 21 to add an effective data on passage and approval. 

Representative McBride asked if this bill would affect other admin­
istrative rules. Representative Bardanouve said he believed there 
would be no conflict. Responding to an inquiry by Representative 
McBride, Niss suggested the Legislature might wish to amend the 
present joint resolution to allow this bill. 

The question was called and the Committee approved the motion by 
unanimous voice vote. Chairman Brand asked that the motion be 
regarded as also including a change in the title to conform to 
bill-drafting requirements. The Committee approved such under­
standing by unanimous voice vote. 

Representative Phillips MOVED. Representative Sales seconded, 
that HOUSE BILL 67 DO PASS. The Committee approved the motion by 
unanimous voice vote. 

HOUSE BILL 78 

Chairman Brand called for action 
O'Connell MOVED. REPRESENTATIVE 
78 be deferred to a later date. 
by unanimous voice vote. 

HOUSE BILL 92 

on HOUSE BILL 78. Representative 
HAMMOND seconded, that HOUSE BILL 
The Committee approved the motion 

Chairman Brand called for action on HOUSE BILL 92. Representative 
Sales MOVED. Representative Phillips seconded, that the bill be 
recommended DO PASS. 

Representative Bardanouve called the bill the Lawyer's Relief Bill. 

The Committee approved the motion by voice vote. Representatives 
Bardanouve and Pistoria cast "no" votes. 

Representative O'Connell MOVED for adjournment, which was approved 
by unanimous voice vote. 

/~¥RESENTATIVE JOE BRAND, Chairman 
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DEPARTMENT OF 
SOCIAL AND REHABILITATION SERVICES 

TED SCHWINDEN. GOVERNOR P.O. BOX 4210 

-STATE OF MONTANA-----

January 11, 1983 

To: 

From: 

Re: 

House Committee on state Administration 

Dal Smilie, SRS ~~ 
HB 92 

HELENA. MONTANA 59604 

SRS must oppose HB 92. Section 2-4-506, MCA currently 
allows the Administrative Code Committee to object to an 
agency rule that was adopted with arbitrary or capricious 
disregard of authority. Such an objection by the Committee 
put the burden of proof on the agency to show the rule was 
not adopted with an arbitrary and capricious disregard of 
authority. 

HB 92 goes farther and provides a functional veto of 
proposed or current administrative rules by a standing 
legislative committ.ee. HB 92 provides that notice of the 
Committee's objections be placed in the ARM beside the rule. 
That notice by the Committee is notice that a lawsuit is 
proper "and will, in the Committee's mind be successful. 

The exectuive branch agencies are usually more than 
willing to comply with requests by the Code Committee to 
modify rules on teChnical legal grounds. In those cases 
where there is disagreement on legal grounds it does not 
best serve state interests to invite the public at large to 
sue the state. 

DS/rr 

AN [OUAL OPPOR rUNI Tr' E'APLOYER 



'> 

2-4-304 GOVERNMENT STRUCTURE AND ADMINISTRATION 120 

--'" 
rule may be effective for a period not longer than 120 days, but the adoption-
of an identical rule under 2-4-302 is not precluded. -",;'7'·-

(2) The sufficiency of the reasons for a finding of immine-iit peril to the 
public health, safety, or welfare is subject to judicial review. 

History: En. Sec. 4, Ch. 2, Ex. L 1971; amd. Sec. 5, Ch. 410, L 1975; amd. Sec. 1. Ch. 482, 
L 1975; amd. Sec. 8, Ch. 285, L. 1977; R.C.M. 1947,82-4204(2); amd. Sec. 5, Ch. 243, L 1979. 

2-4-304. Informal conferences a:nd committees. (1) An agency may( 
use informal conferences and consultations as a means of obtaining the 
viewpoints and advice of interested persons with respect to contemplated 
rulemaking. 

(2) An agency may also appoint committees of experts or interested per­
sons or representatives of the general public to advise it with respect to any 
contemplated rulemaking. The powers of the committees shall be advisory 
only. ",-,,' 

(3) Notliing herein shall relieve the agency from following rulemaking 
procedures required by this chapter. 

History: En. Sec. 4, 0. 2, Ex. L 1971; sOld. Sec. 5, th. 410, L. 1975; smd. Sec. 1, Ch. 482, 
~975; smd. Sec. 8, 0. 285, L. 1977: R.C.M. 1947,82-4204(4). 

2-4-305. Requisites for validity - authority and statement of 
reasons. (1) The agency shall consider fully written and oral submissions 
respecting the proposed rule. Upon adoption of a rule, an agency shall issue 
a concise statement of the principal reasons for and against its adoption, 
incorporating therein its reasons for overruling the considerations urgedr 
against its adoption. If substantial differences exist between the rule as pro- \, 
posed and as adopted and the differences have not been described or set 
forth in the adopted rule as that rule is printed in the Montana administra­
tive register, the differences must be described in the statement of reasons 
for and against agency action. When no written or oral submissions have 
been received, an agency may omit the statement of reasons. 

(2) Rules may not unnecessarily repeat statutory language. Whenever it is 
necessary to refer to statutory language in order to convey the meaning of 
a rule interpreting the language, the reference shall clearly indicate that por­
tion of the language which is statutory and the portion which is amplification 
of the language. 

(3) Each proposed and adopted rule shall include a citation to the specific 
grant of rulemaking authority pursuant to which it or any part th~reof is 
adopted. In addition, each proposed and adopted rule shall include a citation 
to the specific section or sections in the Montana Code Annotated which the 
rule purports to implement. + 

(4) Each rule proposed and adopted by an agency implementing a policyr 
of a governing board or commission must include a citation to and descrip-, 
tion of the policy implemented. Each agency rule implementing.a policy, as 
used in the definition set forth in 2-4.-102(10), and the policy itself must be 
based on legal authority and otherwise comply with the requisites for validity 
of rules established by this chapter. 

(5) To be effective, each substantive rule adopted must be within the 
scope of authority conferred and in accordance with standards prescribed by 
other provisions of law. 

I 

I 
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(6) Whenever by the express or implied terms of any statute a state 
agency has authority to adopt rules to implement, interpret, make specific, 
or otherwise carry out the provisions of the statute, no rule adopted is valid 
or effective unless consistent and not in conflict with the statute and reason­
ably necessary to effectuate the purpose of the statute. 

(7) No rule is valid unless adopted in substantial compliance with 2-4-302 
or 2-4-303 and this section and unless notice of adoption thereof is published 
within 6 months of the publishing of notice of the proposed rule. If an 
amended or supplemental notice of either proposed or final rulemaking, or 
both, is published concerning the same rule, the 6-month limit must be 
determined with reference to the latest notice in all cases. 

History:. Ap.p. Sec. 4, Ch. 2, Ex. L. 1971; amd. Sec. 5, Ch. 410, L. 1975; amd. Sec. I, Ch. 482, 
L. 1975; amd. Sec. 8, Ch. 285, L. 1977; Sec. 82-4204, R.C.M. 1947; Ap.p. 82-4204.1 by Sec. 9, Ch. 
285, L. 1977; Sec. 82-4204.1, R.C.M. 1947; R.C.M. 1947, 82-4204(part), 82-4204.1(part); amd. Sec. 
6, Ch. 243. L 1979; amd. Sec. 2, Ch. 381. L 1981. 

Compiler's Comments 
1981 Amendment: Inserted the provision 

relating to substantial differences between the 
proposed and adopted rule, which must be 
described in an agency's statement of reasons, 
in (1); inserted "proposed and adopted" before 

"rule" in two places in (3); added subsection (4); 
added the last sentence concerning the 6-month 
limit as to notice to (7). 

Severability: Section 8, Ch. 381, L. 1981, was 
a severability section. 

2-4~306. Filing, format, and effective date - dissemination})'; 
emergency rules. (1) Each agency shall file with the secretary of state a 
copy of each rule adopted by it. /' 

(2) The secretary of state may prescribe a format, style, and arrangement 
for notices and rules which are filed pursuant to this chapter and may refuse 
to accept the filing of any notice or rule that is not in compliance therewith. 
He shall keep and maintain a permanent register of· all notices and rules 
filed, including superseded and repealed rules, which shall be open to public 
inspection and shall provide copies of any notice or rule upon request of any 
person. Unless otherwise provided by statute, the secretary of state may 
require the payment of the cost of providing such copies. " 

(3) In the event that the administrative code committee has conducted a 
poll of the legislature in accordance with 2-4-403 or the revenue oversight 
committee has conducted a poll in accordance with 5-18-109, the results of 
the poll shall be published with the rule. 

(4) Each rule shall become' effective after publication in the register as 
provided in 2-4-312, except-that: 

(a) if a later date is required by statute or specified in the rule, the later 
date shall be the effective date; 

/ 

. (b) spbject to applicable constitutional or statutory provisions, an emer-
gency rule shall become effective immediately upon filing with the secretary 
of state or at ~rstated date following publication in the register if the agency 
finds that this effective date is necessary because of imminent peril to the 
public healfh, safety, or welfare. The agency's finding and a brief statement 
of reas9rls therefor shall be filed with the rule. The agency shall take appro­
priaWmeasures to make emergency rules known to every person who may be 

~
~ 1ed by them. 

istory: En. Sec. 5, Cb. 2, Ex. L 1971; .. md. Sec. 10, Cb. 285. L 1977; .mel. Sec. 2, Cb. 561. 
1977; R.C.M. 1947. 82-420S(part); .mel. Sec. 7, Ch. 243. L 1979; .mel. Sec. 12, Ch. 268. L 1979. 
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STATE OF MONTANA 
REQUEST NO. 055-83 

FISCAL NOTE 

Form BD.~ 
In compliance with a written request received January 6, , 19 ~ , there is hereby submitted a Fiscal Note I 

for Hous e Bill 92 pursuant to I Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members I 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 
. 
House Bill 92 gives the Administrative Code Committee the authority to object to 
rules proposed or adopted in violation of the requirements of the Administrative 
Procedure Act, and places upon the promulgating agency, the burden of proof, in any 
subsequent legal challenge to the rule, to prove that the rule was in fact adopted 
in compliance with the act. 

ASSUMPTIONS: 

The fiscal impact of HB 92 depends upon: 

1) The number of rules objected to by the committee; 

2) The response of agencies to committee objections and committee reponses thereto; 

3) The number of law suits brought challenging administrative rules objected to by 
the committee; 

4) The holding of the Court; and 

'. 
5) The substance of the rule. 

FISCAL IMPACT: 

Impossible to determine. 

FI SCAL 1 : X/l 

~~~ 
---

BUDGET DIRECTOR , i 
Office of Budget and Program Planning ( 

Date: I - I - ~ 3 '1 
I 

-----------------------------------------i 
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HB 52 (Shontz) 

HB 67 (Harper) 

HB 78 (Harper) 

HB 92 (Stobie) 

House State Administration Committee 

Bill Summaries 

Januarv 10, 1983 

This bill requires the election 
administrator to oversee the conduct of 
elections. It further requires the Commis­
sioner of Political Practices to investigate 
complaints made by an unsuccessful candidate 
for national, state, or local office. If the 
Commissioner determines than an election 
administrator has failed or neglected to 
perform his duty, the administrator may be 
fined $500 per violation. If the Commis­
sioner finds that the candidate is at fault, 
the candidate may be fined the same amount. 

Requested by the Administrative Code 
Committee, this bill provides that legisla­
tive requests or advice for rulemaking action 
be accomplished by joint resolution and that 
legislative direction, having the force and 
effect of law, for rulemaking action be 
accomplished by bill only. 

Currently, the Public Employees' Retirement 
Board consists of five members appointed by 
the Governor: three public employees and two 
members at large. HB 78 adds a sixth member 
to the Board who must be a retired member of 
the Public Employees' Retirement System. 

Requested by the Administrative Code 
Committee, this bill requires the Adminis­
trati ve Code Committee to send a written 
objection to an agency if the Committee 
objects to a proposed or adopted rule. The 
agency must respond to the objection within 
14 days. The Committee then may vote to send 
the objection to the Secretary of State who 
must publish the objection in the Montana 
Administrative Register. If the objection 
has been published and the rule is challenged 
in court, the agency must prove the lawful­
ness of the rule. If the court invalidates 
the rule, the agency must pay costs and­
attorney fees. 
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