
MINUTES OF THE JUDICIARY COMMITTEE 
January 5, 1983 

The meeting of the House Judiciary Committee was called 
to order by Vice Chairman Addy. All members were present 
except Representative Iverson who was excused. Brenda 
Desmond, Legislative Council, was also present. 

HOUSE BILL 15 

REPRESENTATIVE RAMIREZ, chief sponsor, stated this bill is 
at the request of the Code Commissioner. It is an effort 
to correct a problem in the MCA concerning cross-referencing 
in the statutes. An example of this is Section 15-37-202, 
MCA, which contains a reference to Section 15-37-201, MCA. 
Under the most recent Supreme Court ruling, this cross
reference refers to Section 15-37-201, MCA, as it read at 
the time 15-37-202, MCA, was enacted and not to 15-37-201, 
MCA, as it has been amended. This creates problems. Exhaustive 
research is necessary to find out if a statute to which there 
is a cross-reference has been amended. 

CORT HARRINGTON, Legislative Council, stated he prepared the 
bill. The problem is the Gustafson Rule, which is from a 
1930 case. EXHIBIT A. Under that rule, when a section con
tains a reference to another section of the code, the 
reference is to the section in its original version, without 
any later changes. Thus, it is necessary to go back to the 
session laws to find the exact version of the section enacted. 
In 1979 there was an attempt to change the Gustafson Rule by 
Section 1-2-108, subsection 2, which states that references 
are to those sections as amended. In 1982 the Montana Supreme 
Court stated that the statute can only apply prospectively 
for references added in 1979 or afterwards. In a section 
containing a cross-reference was enacted prior to 1979, the 
Gustafson Rule still applies. This bill says the statute 
would apply retroactively as well as prospectively. 

There were no further proponents. 

There were no opponents. 

During the question period, Representative Addy asked how many 
attorneys would have the legislative history of a law avail
able to them. HARRINGTON replied the people in Helena could 
refer to the State Law Library. Others would have to make 
other arrangements. 

There were no further questions. 

The hearing on House Bill 15 was closed. 
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HOUSE BILL 15 

REPRESENTATIVE KEYSER moved DO PASS on House Bill 15. 
Representative Eudaily seconded the motion. The bill 
passed unanimously. 

The committee went into regular hearing. 

HOUSE BILL 47 

REPRESENTATIVE SCHULTZ, chief sponsor, stated this bill is 
to require the publication of a statement, with every rule 
proposed and adopted under implied rulemaking authority, that 
the rule lacks the force and effect of law. 

REPRESENTATIVE SCHULTZ said that the Montana Administrative 
Register is given to the various counties yet most people 
do not understand it. The Administrative Code Committee has 
to follow the rules and regulations of Montana Administrative 
Procedures Act (MAPA). Under this law, there is a procedure 
for every bill that comes through the legislature. Some of 
these bills contain express rulemaking authority and others 
just contain implied rulemaking authority. It is necessary 
to divide these two. 

REPRESENTATIVE SCHULTZ read Section 2-4-102, paragraph 11, of 
the Montana Administrative Procedure Act. There is no statutory 
requirement that rules based on express authority have any 
different form from advisory rules. Thus, the two types are 
easily confused. 

REPRESENTATIVE SCHULTZ ref8rred to a letter addressed to 
Gary Wicks. EXHIBIT B. The attachment to the letter concerns 
the law referring to Permits for Excess Size and Weight (61-10-121). 
There is no express rulemaking authority in this law. The 
Highway Department has enacted rules under this statute and has 
designated that their authority is implied. (See EXHIBIT Band 
attachment.) 

It is important for the people of Montana to know if something 
is a law or not. This will help protect the people. 

There were no additional proponents to the bill. 

There were no opponents. 

REPRESENTATIVE EUDAILY asked what the difference between ARM 
and MAR are as referred to in the bill and material given. The 
sponsor replied the MAR, Montana Administrative Register, refers 
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to the rules as proposed and the ARM, Administrative Rules of 
Montana, refers to adopted rules. 

REPRESENTATIVE JENSEN asked if in the future when rules are 
proposed if a number of laws will be questioned. The sponsor 
replied no, however, the state is liable if a lawsuit results 
from a rule that is enforced as law even though it is based 
on implied authority. Representative Jensen further asked if 
it would be necessary to amend the statutes to indicate if the 
authority is expressed or implied. The sponsor replied no. 
It would just be necessary to inform the public. Representative 
Jensen stated it is a waste of time and money to have rules 
that do not have the force of laws. 

REPRESENTATIVE SPAETH asked if a rule that was adopted under 
implied authority is not a valid rule. Representative Schultz 
replied he thought it would not be a law that could be enforced. 
Representative Spaeth asked if the Highway Department adopted 
implied rulemaking at their own discretion. The sponsor stated 
yes. Representative Schultz stated the bill, if passed, would 
become effective October, 1983. Therefore, the rules presently 
in the books would not be affected. Representative Spaeth 
asked if there would be rules concerning the discretion of a 
department. 

DAVID NISS, Counsel to the Administrative Code Committee, stated 
the intent of the Code Committee was to carry out the Administra
tive Procedures Act, a law passed by the legislature that 
requires clearly stated statutory authority for rules in order 
for them to have the force of law. The Administrative Procedure 
Act requires that they have the express statutory authority to 
adopt rules. In Section 61-10-121, there is no place where 
express authority to adopt rules is granted. 

REPRESENTATIVE HANNAH asked if agencies are adopting rules without 
authority. The sponsor replied no - they have the authority to 
adopt the rules - the question is the effect of those rules. 
The Administrative Code Committee does not have the authority 
to say they are or are not doing their job. The Committee is 
just concerned that agencies follow the proper procedure. 

The sponsor further state there are four senators and four 
representatives on the Administrative Code Committee. The 
Committee, along with their legal counsel, reviews proposed rules. 
The Committee then notifies departments if a discrepancy exists 
between the proposed rule and the authorizing statute. 

REPRESENTATIVE RAMIREZ asked if it is usually clear when an 
agency has express authority to adopt a rule. NISS replied it 
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is very clearly stated if there is express authority. The 
wording is usually "the department shall or may". 

REPRESENTATIVE BERGENE- felt the bill was good. She had spoken 
with county officials who were confused about the present law. 
Representative Bergene felt the bill would help the officials. 

The sponsor stated it would help protect the businessmen of 
Montana since they would know which administrative agency rules 
subject them to penalties and which are advisory only. 

REPRESENTATIVE JENSEN asked if the bill would enable opponents 
of rules to challenge them more readily. NISS thought there 
would be no such effect. The agency would probably have to 
publish a statement if the bill is passed. It does not make 
the challenger a winner in a court case. Rules that are made 
under implied authority are valid. 

REPRESENTATIVE ADDY read to the committee subsection (11) of 
Section 2-4-102, MCA: 

"Substantive rules are either: (a) legislative rules, 
which if adopted in accordance with this chapter and 
under expressly delegated authority to promulgate 
rules to implement a statute have the force of law and 
when not so adopted are invalid; or (b) adjective or 
interpretive rules, which may be adopted in accordance 
with this chapter and under express or implied authority 
to codify an interpretation of a statute. Such inter
pretation lacks the force of law." 

MR. NISS stated there is a national organization that researches 
and drafts model legislation called the Uniform Law Commission. 
The Uniform Law Commissioners wrote a model administrative 
procedure act upon which Montana's Administrative Procedure 
Act is based. NISS stated that the bill is based on Section 
3-109 of the Model State Administrative Procedure Act. Diana 
Dowling, Legislative Council, past-Senator Brown and Bob 
Sullivan are Uniform Law Commissioners and thus included among 
the 150 people from the various states who write this type of 
model legislation. 

CHAIRMAN BROWN noted that Representative Stobie was available 
for comment. Representative Stobie had no comments at this 
time other than he supports the bill. 

CHAIRMAN BROWN asked how often the Administrative Code Committee 
would have to request an agency to publish a statement of 
implied rulemaking authority. Representative Schultz replied 
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it varies. Some ~ffiR issues contain only a few rules based 
on implied authority while others have more. There would be 
a cost impact if adding the implied authority language to a 
rule or rules increased the length of the agency's entire 
publication enough that another page must be printed. Since 
the agency pays a filing fee for each page, if it must 
publish an additional page, it must pay an additional filing 
fee. The filing fee now is $13.50. 

CHAIRMAN BROWN was concerned that there were no witnesses from 
state agencies to testify on this bill. The sponsor replied 
he had thought some representatives of agencies would be 
available. The sponsor expected feedback from the agencies 
after the hearing. 

There were no further questions. 

CHAIRMAN BROWN announced the next meeting would be Thursday, 
January 6, 1983, at 8:00 a.m. Bills to be heard are HB 10 and 
HB 13. 

REPRESENTATIVE KEYSER moved the committee adjourn. 

The meeting adjourned at 9:00 a.m. 

DAVE BROWN, Chairman Maureen Richardson, Secretary 
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V. Cutler, 3 :Mich. 566, 64 Am. Dec. 105; Howard v. Shate, 
13 lIfees. & W. 118, 151 Eng. Rep. [Reprint) 973.) 

Upon the termination of the contract by defendant, he be· 
farne a tenant at will (1 Tiffany on Landlord & Tenant, 
~). 313; Bush v. F1IUer, 173 Ala. 511, 55 South. 1000), and 
while there was no specific and definite agreement to pay 
['cnt, the law implies a promise on his part to make com· 

~cnsation or pay a reasonable rent for his occupati?n. (Car
i~cnter v. United Sfa.tes, 17 Wall. (84 U. S.) 489, 21 L. E.l 
,;SO; Chambers v. Ross, 25 N. J. L. 293; Chamberlain v. 
Donalme, 44 Vt. 57; Wilkinson v. lVilkinson, 62 Mo. App. 
:249; Woodbury v. lV oodbury, 47 N. H. 11, 90 Am. Dec. ~55.) 

We are of the opinion that there is sufficient competent 
(-vidence to support the judgment. 

For the reasons given the judgment is affirmed. 

MR. CHIEF -JUSTICE CALLAWAY and ASSOCIATE JUSTICES 

l\IATTHEWS, GALEN and ANGSTMAN concur. 

GUSTAFSON, ApPELLANT, V. IIA~BIO~D IRRIGATIO~ 

DISTRICT, RESPONDENT. 

(No. 6,633.) 

(Submitted February 2·1, 1930. Decided March 27, 1930.) 

[287 Pac. 6,10.] 

Irri[Jati01~ Districts -lssua,nce of Refunding BOllds - Statutes 
and Statutory Const1"llction. 

Statutes and Statutory Construction-Erred of H,'fl'rcnce in One A('t 
to Another as to 1ranncr of EXC('utlOu uf Pow('r Granted. 
l. Where an Act refers to another as to tile 1ll:llllWr in whieh a 
thing is to he done (i"suallce of hund,,). the pruvisiuns of the un<, 
roferrl'd to mllst be considere,] as incorporated in the une making 
the rd'cn'ncc. 

Same-Adoption of Statute by Rcferpn(,I'-SuhseqIH'nt Modification or 
Relwal of A.]opted Statute Without Etrod on Adopting Statute. 
2. Where a statute is adopted by reference it is to be construed 
as an adoption of the law as it existed at the time the adopting 

1. See 23 Cal. Jur. 68:;, 686; ~5 R. C. L. 905. 
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statuto was passed and, therefore, is not affected by any subse. 
quent modification or repeal of the statute adopted. 

Sam_Irrigation District Rduurlin~ BonUM-Above Rule Applied. 
3. In June, 1929, pJ:'oce('dings for the refunding of irrigation dis· 
trict bonds were had under section 7210, Uevisecl Codes 1921, n~ 
amended by Chapter 151, Laws of 1923, providing for the au· 
thorization of such bonds in the mode prescribed by lection 12!!li 
as amended by the lame Chaptor. Section 1210 wal amendcd by 
Chapter 185, Laws of. 1929, which Act, howe,'er, did not beeam,,, 
effective until July I, 1929. Section 7226 was repealed by Chap. 
ter 155 of the 1929 Laws and was not in effect when the bouds 
were authorized. Held, on appeal from It judgment dismissing :.:n 
action to enjoin the is~uance of the bonds, and under the abowl 
rule, that the repeal of section 7!!!!G, incorporated by referene." 
in section 7210, did not affect the latter section nnd that il/jull," 
tion was properly denied. 

Statutes, 36 eye., p. 970, D. 94, p. 1094, n. 22. 

Appeal from District GOllrt, Rosebud GOlt7ttYi G. J. Jeffries, 
Judge. 

ACTION by Vic Gustafson against the Hammond Irrigatioll 
District of Rosebud County and others. Judgment for de

fendants, and plaintiff appeals. Affirmed. 

Cause submitted on briefs of counsel. 

Mr. F. F. Haynes, for Appellant. 

Mr. H. V. Beeman and Messrs. Gunn, Rasch, Hall ~ G1I1111 , 
for Respondent. 

MR. JUSTICE AKGSTl\IAN delivered the opinion of tl." 
court. 

Plaintiff, as a taxpayer on lands situated within defend.!!ll 
irrigation district, brought this action to enjoin the sale oj 
refunding bonds. A general demurrer to the complaint \\',h 

sustained. Plaintiff, declining to amend the complaint, fiUi'· 

fered judgment to be entered dismissing the action. 1I~·. 

appealed from the judgment. 
From the complaint it appears that the commis!';ioll(,l'S of 1", 

irrigation district, on ,',lay 15, ID29, d('tC'rmined that it \1',1· 

- ... .•. ,j 

'i',-1·i· ,. 
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·':visable and necessary to issue refunding bonds in the sum 
't $17,000, for the purpose of redeeming outstanding war

":: nts of the district. Procecdings were regularly taken in 
:!,~eordanee with the provisions of section 7226, Revised Cociu.; 
-~121, as amended by section 13, Chapter 157, Laws of 192~, 
: "snlting in a decree of the court, entered on June 13, 1929, 

.. PPl'oving, confirming and ratifying the bond issuc. It iR 
·lieged that all of the proceedings relating to the bond issl'c 
TC void for the reason that section 7226, as amended, had been 
cpealed by Chapter 155 of the Laws of 1929 and was not in 

dIect at the time the proceedings took place. 
Section 7210, Revised Codes of 1921, as amended by section 7, 

[1-3] Chapter 157, Laws of 1923, relating to the issuance 
,·f bonds by an irrigation district, contains this clause: "When 
. ,onds, however, are issued for the sole purpose of redeeming 
"l" paying the existing and outstanding bonds or warrantR, 
dr both, including delinquent and accrued interest, of such 
,listrict, such bonds ..may be authorized and issued in the 
ill:umer provided for by section 7226 of this Code." Section 
7226 was also amended by Chapter 157. The expreSSiOl!, 
.; section 7226 of this Code, " as used in section 7210, as 
amended, had reference to section 7226, as amended by 
Chapter 157. 

By reference to section 7226 in section 7210, as amended, 
1 he provisions of the former section must be considered as 
incorporated in the latter. (State ex rel. IIalm v. District 

('Gill·t, 83- :Mont. 400, 272 Pac. 525.) Thus the law stood, 
wi! h reference to the method of issuing refunding bonds, UIlt il 
.\[nrch 16, 1929, when Chapter 155 of the Laws of IH29 became 
l'I't'ective, \yhich expressly repealed section 7226, as amended. 

All of the proceedings rclating to this issue of bonds to(']': 
place after March 16, 1929, and before the amendment of 
scction 7210 hy Chapter 185, Laws of 1929, which became 
effective on July 1, 1929. (Sec. 90, Rev. Codes 1921.) 

'rhe determinative question here presented is: Did the 
repeal by Chapter 155 of section 7226, as amenueJ, affect 
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section 7210 as it stood after the amendment in 1923, and 
particularly in so far as it adopted by reference the provi
sions of section 7226? We think not. 

The rule is that "the adoption of a statute by reference is 
construed as an adoption of the law as it existed at the time 
the adopting statute was passed, and therefore is not affected 
by any subsequent modification or repeal of the statute 
adopted." (36 Cyc. 1152.) This rule seems to be universal 
in the case of the adoption of a specific statute as here, as 
distinguished from the general law relating to a particular 
subject. (25 R. C. L., sec. 160, pp. 907, 908; IIulto v. 11' alker 
County, 185 Ala. 505, Ann. Cas. 1916B, 372, 64 South. 313; 
Pe'rkins v. ll'inslow, (Del. Super.) 133 Atl. 235; State ex rcZ. 
Sayer v. Junkin, 87 Neb. 801, 128 N. W. 630; Crohn v. [((1l1S((') 

City Home Tel. Co., 131 1\10. App. 313, 109 S. W. 10G8; 
Flanders v. Toum of Men'imack, 48 Wis. 567, 4 N. W. 741; 
lYilliams v. State, (Fla.) 125 South. 358; Burns v. Kelley, 221 
Ky. 385, 298 S. W. 987; People v. Kra.mer, 328 Ill. 512, 160 
N. E. 60.) 

Since the repeal of section 7226, as amended, did not affect 
section 7210, in which section 7226 has been incorporated lly 

reference, it follows that the complaint does not state facts 
sufficient to constitute a cause o~ action, and the court properly 
sustained the demurrer thereto. 

The judgment is affirmed. 

MR. CHIEF JUSTICE CALLAWAY and ASSOCI.\TE JUSTICES 
MATTHEWS, GALEN and FORD concur. 

Rehearing denied April 3, 1930. 
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P.2d 
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State of Montana, Plaintiff and Appellant, v. 
Conrad, Defendant and Respondent 
39 Sto Rep. 680 

Mr, Chief Justice Haswell delivered the Opinion of the Court. 

This is an appeal from an order denying the State's motion for leave 
to file an information charging the defendants with official misconduct. 
We affirm. 

The facts disclose that defendant Robert Palmer was sworn in as a 
Missoula County Commissioner on the morning of January 5, 1981. Defen
dant Germaine Conrad was already a County Commissioner. The third 
County Commissioner was Barbara Evans. Charles Brooke was the Commis
sion's administrative officer. 

Later on that same day, after Palmer had been sworn in, he and 
Conrad met to discuss a reorganization plan for staff personnel. Follow
ing the meeting, Brooke was directed to make up documents to outline and 
implement the plan that had been approved by Conrad and Palmer. Brooke 
was to have the supporting documents prepared in time for the commission
ers' meeting scheduled for the next. day, January 6. At that time the 
plan was to be presented to the third commissioner, Barbara Evans. 
Evans did not participate in any of the discussions. Both respondents 
admit they consciously excluded Evans from the discussions and did not 
want her to know about them or the reorganization plan prior to the 
January 6 board meeting. 

( 

Ther~after, the incident was investigated by the Missoula County 
Attorney and the Attorney General. They concluded that there was ~ 
probable cause to oelieve that there had been a violation of Montana's 
open meeting law and the official misconduct statute, section 45-7-
401(1) (e)f MCA" The pertinent open meeting statutes and the official 
misconduct statute are set out below: 

"OPEN MEETINGS 

"2-3-201c Legislative intent--liberal construction. The legislature 
finds and declares that public boards, commissions, councirsand other 
public agencies in this state exist to aid in the conduct of the peoples' 
busine55. It is the intent of this part. that actions and deliberations 
of all public agencies shall be conducted openly. The people of the 
state do not wish to abdicate their sovereignty to the agencies which 
serve them. Toward these ends, the provisions of the part shall be 
liberally construed. 

"2-3-202" Meeting defined. As used in this part, 'meeting' means the 
conveni.ng of a quorum of the constituent membership of a public agency, 
whether corporal or by means of electronic equipment, to hear, discuss, 
or act upon a matter over which the agency has supervision, control, 
jurisdiction, or advisory power. ' 

"2-3-203. Meetings of public agencies to be open to pUblic-
exceptions. (1) Ali meetings of public or governmental bodies, boards, 
bureaus, commissions, agencies of the state, or any political sub
division of the state or organizations or agencies supported in whole 
or in part by public funds or expending public funds shall be open to 
the pUbliC. 

-681-
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" 

"45-7-40L Official misconduct. (1) A public servant commits 
the offense of official misconduct when in his official capacity he 
commits any of the following acts: 

" 

"(e) knowingly conducts a meeting of a public agency in violation 
of 2-3-203." 

On March 6, 1981, the County Attorney filed an affidavit and motion 
for leave to file an information charging the defendants with official 
misconduct. The affidavit set forth facts essentially as outlined 
above. On April 27, 1981, the District Court denied the State's motion 
by an opinion and order. This appeal followed. 

The issues on appeal are: 

1. Whether the allegations in the affidavit establish probable 
cause that the defendants committed the crime charged. 

2. Whether section 45-7-401(1) (e), MCA, is void for vagueness. 

We affirm the trial court's decision and find the State's motion 
for leave to file an information was properly denied. 

Initially, we find the affidavit establishes probable cause of a 
violation of Montana's open meeting law. The allegations in the affi
davit must be taken as true. See, Little v. Rhay (1973), 809 Wash.App. 
725, 509 P.2d 92, and St~te v. Wolfe (1968), 156 Conn. 199, 239 A.2d 
509. These allegations directly allege that Brooke's plan was approved 
by Palmer and Conrad on January 5 ~nd that "both [Palmer and Conrad] 
admitted that they consciously excluded Evans from their. discussions 
and did not want her to know about them or their reorganization plan 
prior to the January 6th Board Meeting," We have previously held that 
a county commissioners' meeting conducted between two commissioners 
by ~elephone in which the third commi ss,ioner had no notice and did not 
participate violated Montana's open meeting law. Board of Trustees 
etc. v, Beard of County Commissioners (1980) f Mont. , 606 P.2d 
1 0 6 9, 3 7 St. Re p" 1 7 5 . 

In B~ard of Trustees, supra, we held: 

"The record also indicates that due to the framework in which the 
meeting was held, i,e., by means of te~ephon2 conversation, and due to 
the fact that Commissioner McClintock was not informed of the meeting, 
it was not an 'open meeting' as required in Montana. , 0 

"This type of clandestj_ne meeting violates the spirit and letter 
of the Montana Open Meeting Law." 606 P.2d at 1073, 37 St.Rep. at 180. 

-682-
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Having found that probable cause existed under the allegations of the ( 
affidavit: r we next consider whether section 45-7-401 (1) (e), MeA, is 
void for vagueness. In doing so we note the legislative history of the 
open meeting law contained in the District J~dgels scholarly opinion 
and order: 

"Montana's lopen mee~ing law' (Sections 2-3-210, et seq.) was passed 
in 1963 (Chapter 159). Its first section stated: 

"!Section 1. The legi5iature finds and declares that public boards, 
coml11.issi.ons I councils, and other public agenc i.e 3 .in this state exist 
to aid in the conduct of the peoples' business. It is the intent of 
this act that actions and deliberations of all public agencies shall be 
conducted openly. The people of the st~te do not wish to abdicate their 
50vereignty to the agencies which serve them. Toward these ends, the 
provisions of the act shall be liberally construed.' 

"This section, heavily plagarized from a 1953 California statute 
(Section 54950), added to that statute the reference to 'deliberations'. 
The second section of our statute (now Section 2-3-203) provided in 
per::inent part: 

"'All meetings 
action is taken . 

of public or governmental bodies . at which any 
• shall be open to the pubiiC' (with exceptions:l. 

"This mandatory section did not deal with 'deliberations I at all. 
The statute did not define such things as 'ac~ionl, !deliber~tion!, 
'meeting' or lopeno and it provided f~r no notice requirements. No 
sanct~ons were suggested. 

"Sanotions were added by the 1975 leglslature (Chapter 474) by the 
addition of a subsection (e) to ~.C~M. Secti~n 94-7-401 (now 45-7-401, 
the official miscondu~t criminal statute passed as part of the 'new' 
criminal cede in 1973 (Chapter 513)), which then provided in pertinent 
part: 

"tA p~blic se~vant con~its the offense of official misconduct when, 
in his official capacitYI he . . . knowingly conducts a meeting of a 
p~blic agency in violation of section 82-3402 ~2-3-203J"! 

" 

( 

QHaving in 1975 incorporated the mandatory provision of the open 
meet~ng law in ~he crlminal code by section n~mbered referen~e, thereby 
making its violation criminal and providing a penalty therefor, the legis
lature in 1977 (Chapter 567) got to tinkering with the open mee~ing law 
and the incorporated section. As to that section, they removed the 
words 'at which any ac~ion is taken' from the language quoted above. 
Thus, while the original section req~ired that meetlngs at which action 
was taken be open, the section as amended required that all public 

" meetinqs be open, whe'ther action was taken or not. But in the same "-
chapter, the legislature provided, for the first time, a definition 
of ~he term ~meeting' in a newly designated and numbered R.C.M. 
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Section (83-3404, now 2-3-202): 

"'As used in this chapter, "meeting" means the convening of a 
quorum of the constituent membership of a public agency, whether cor
poral or by means of electronic equipment, to hear, discuss or act 
upon a matter over which the agency has supervision, control, juris
diction or advisory power.' 

"It will be noted, inter alia, that a quorum was required and that 
the purpose of the meeting could be to hear or discuss as well as to 
act. This Chapter also made voidable any discussion made in violation 
of the act. In this amendment of the open meeting law, no reference 
was made to the criminal code, either in the title or the body of the 
act. " 

In Connally v. General Construction Co. (1926), 269 U.S. 385,46 
SeCt. 126, 70 L.Ed. 322, the United States Supreme Court established 
a standard for the~etermination of vaguenes~which has been followed 
to this day: I 

\/ 
"That the terms of a penal statute creating a new offense must be 

sufficiently explicit to inform those who are subject to it what conduct 
on their part will render them liable to its penalties, is a well
recognized requirement, consonant alike with ordinary notions of fair 
play and the settled rules of law." 269 u.s. at 391, 46 S.Ct. at 127, 
70 L.Ed. at 328. 

The Court reiterated this standard in Winters v. New York (1948), 
333 U.S. 507, 68 S.Ct. 665, 92 L.Ed. 840, quoting from State v. Diamond 
(1921), 27 N.M. 477, 202 P. 988, 20 A.L.R. 1527: 

"'Where the statute uses words of no determinative meaning, or the 
language is so general and indefinite as to embrace not only acts 
commonly recognized as reprehensible, but also others which it is 
unreasonable to presume were intended to be made criminal, it will 
be declared void for uncertainty.'" 333 U,S. at 516, 68 S.Ct. at 
670-71, 92 L.Ed o at 850. 

This Court has established a standard similar to that used in 
Connally and Winters. In State v. Perry (1979), Mont. ,590 P.2d 
1129, 36 St,Rep. 291, quoting from State ex rel. 9riffin v. Greene 
(1937), 104 Mont. 460, 67 P.2d 995, we held that ~unless [a statute] 
is sufficiently explicit so that all those subject to the penalties may 
know what to avoid, it violates ~the essentials of due process." 590 
P.2d at 1132, 36 St.Rep. at 294~ 

It is also clear that\~o person should be required to guess at 
whether a contemplated action is crimina!~ The United States Supreme 
Court has stated the principle in the following language: 

"As a matter of due process, 'no one may be required at peril of 
life, liberty or property to speculate as to the meaning of penal 
statutes. All are entitled to be informed as to what the State commands 
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or forbidso'" Hynes v. Mayor of Oradell (1976), 425 U.S. 610, 620, 
96 S.Ct. i755, 1760, 48 L.Ed.2d 243, 253. 

Similarly, in ConnallYr supra, the Court said: 

"And a statute which either forbids or requires the doing of an act 
in t.erms so vague that men of common intelligence must necessarily guess 
at its meaning and differ as to its application violates the first 
essential of due process of law." (Citations omitted.) 269 U.S. at 391, 
46 SoCt. at 127, 70 L.Ed. at 328. 

We hold that section 45-7-401(1) (e), MCA, violates these standards 0 

It is unclear whether the 1977 legislature, in enacting its broad 
definition of "meeting" to include discussions as well as actions 
(section 2-3-202, MCA), intended to amend the criminal statute under 
which these commissioners were charged (section 45-7-401(1) (e), MCA), 
to encompass the expanded scope of the open meeting law. There is no 
express legislative intent to do so. 

Men of common intelligence could differ in their opinion as to 
whether the broad "meeting" definition enacted in 1977 was incorporated 
in the 1975 amendment to the criminal statute. The fact that a lawsuit 
has arisen over the interpretation of this statute underscores this 
difference of opinion. Accordingly, any attempt at resolution of this 
difference of opinion would necessarily involve guesswork and specula
tion, a fat.a~ .1efect in any criminal statute. It is simplY not clear 
what constitutes the prohibited conduct. 

The State argues that section 1-2-108(2), MCA, disposes of the 
problem. That statute provides: 

"(2) A specific or presumed reference to a title, chapter, part, 
section, or subsection of the Montana Code Annotated is presumed to 
be a reference to that title, chapter, part, section, or subsection as 
it may be amended or changed from time to time. This presumption may 
be o~erC0me only by d clear showing that a subsequent amendment or 
change in the ticle, chapter, part, section, or subsection is inconsis
tent with the continued purpose or meaning of the section referring to 
it. " 

The above 5ta~'Ute was enacted in 1979 and immediately precedes 
section 1-2-109, MeA, which states that no Montana law is retroactive 
unless expressly declared so. 

The difficulty with the State's argument becomes obvious in light 
of sec~ion 1-2-109, MeA. To apply a 1979 enactment to a law passed 
in 1977 (the "meettng" definition) would clearly be retroactive, 
Every reasonable doubt is resolved against retroactive operation of a 
sta~ute Pen~od v, Hoskinson (1976). 170 Mont. 277, 552 P.2d 325. 

'--:-__t_-_ 

For the above reasons we hold that section 45-7-401(1) Ie), MCA, is ~ 
.~\ vOid for vagueness and affirm the District Court I 5 denial of the 
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State's motion for leave to file an information. 

Mro Justice Daly concurring: 

I concur in the result. 
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Mr. Gary Wicks, Director 
Department of Highways 
2701 Prospect Avenue 
Helena, Montana 59620 

Attention: Mr. Jim Beck 

Dear Mr. Wicks: 

tKh,:br'-t B 
HB 47 

1_, 449-3064 

~ At its meeting on September 24, 1981, the Administrative Code Com
mittee reviewed the proposed regulations of the Highway Department 
governing overweight single-trip permits, contained in MAR Notice 
No. 18-36, and printed at page 798 of 1981 MAR Issue No. 15~ It 
was the unanimous opinion of the Committee that Section 61-10-121 
certainly contains no express rulemaking authority and probably is 
lacking in implied rulemaking authority as well. 

The Committee is aware that the same statutory section has also 
been cited in the past as rulemaking authority for proposed regula
tions of the Highway Department governing triple trailer combinations, 
contained originally in MAR Notice No. 18-33 and printed at page 
1258 of 1980 MAR Issue No. 10. While the Committee is generally 
aware that on that occasion the Committee voted not to object to a 
lack of rulemaking authority because the Department agreed to print 
certain conditions upon the face of the triple trailer permit, the 
Committee at its September 24 meeting also voted to advise the 
Department that the Department will most likely in a better legal 
position if it stands upon the language of the statute claimed as 
authority and does not try to apply the proposed rule amendments as 
having the force and effect of law. 

The Committee is also aware that HB 320, introduced in the 1981 legis
lative session, would have granted the Department general rulemaking 
authority for all of Title 61, Chapter 10 ("Size -- Weight -- Load"), 
but that the bill was reported out of the Senate Highway Committee 

¢LI 
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Mr. Gary Wicks 
Page Two 
September 30, 1981 

adversely and that the report was adopted. Because of the Department's 
good faith attempt to introduce legislation granting rulemaking authority 
to cover Section 61-10-121, several members of the Committee, Repre
sentative Harper and Senator Stimatz, indicated a willingness to sponsor 
legislation granting rulemaking authority applicable only to Section 
61-10-121 in the 1983 legislative session. 

---the Committee 

DN:ee 
cc: Administrative Code Committee 

.-
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713 SIZE - WEIGHT - LOAD 61-10-121 

Federal law. Sections 61-10-101 through 61-10-109 do n 
aut ize, without a permit issued as provided by law, the operati a 
combin 'on of vehicles having a gross weight, axle load, or size' excess of 
that autho . ed in those sections, or the operation of a co . ation of vehi
cles on the n . nal system of interstate and defense h' ays having a gross 
weight or size in cess of that permitted by law' his state before July 1, 

•
1956, or by federal w or regulation in exc hereof, which is adopted. If 
federal law allows esta . hment of size weight limits in excess of those 
permitted in those sectio witho enalty or denial of federal funds for 
highway purposes, the depar t of highways may, by permit designating 
highway routing, authoriz e m ement on highways under its jurisdiction 
of vehicles or combi ons of vehic of a size or weight in excess of the 
limits provided f n those sections, bu ithin the limits necessary to qual-
ify for feder d highway funds. 

History: .32-1123.11 by Sec. 22. Ch. 316. L. 1974; R. M. 1947,32-1123.11. 

61-10-121. Permits for excess size and weight. (1) The depart
ment of highways and local authorities in their respective jurisdictions may 
in their discretion, upon application in writing and with good cause shown, 
issue a special permit in writing authorizing the applicant to operate or move 
a vehicle, combination of vehicles, load. object, or other thing of a size or 
weight exceeding the maximum specified in 61-10-101 through 61-10-110 

- upon a highway under the jurisdiction of and for the maintenance of which 
.. the body granting the permit is responsible. However, only the department 

has the discretion to issue permits for movement of a vehicle or combination 
of vehicles carrying built-up or reducible loads in excess of 9 feet in width 
or exceeding the length, height, or weight specified in 61-10-101 through 
61-10-110. This permit shall be issued in the public interest. A carrier receiv
ing this permit must have public liability and property damage insurance for 
the protection of the traveling public as a whole. A permit may not be issued 
for a period of time greater than the period for which the GVW license is 
valid as provided in this title, including grace periods allowed by this title. 
Owners of vehicles licensed in other jurisdictions may, at the discretion of 
the department, purchase permits to expire with their registration. A license 
required by the state governs the issuance of a special permit. The depart
ment may issue oversize permits to dealers in implements of husbandry and 
self-propelled machinery, which may be transferred from unit to unit by the 
dealer, for the fee set forth in 61-10-124. These oversize permits may not 
restrict dealers in implements of husbandry and self-propelled machinery 

_ from traveling on a Saturday or Sunday. These oversize permits expire on 
., December 31 of each year, with no grace period. For the purposes of this 

section, a dealer in implements of husbandry or self-propelled machinery 
must be a resident of the state. A post-office box number is not a permanent 
address under this section. 

(2) The applicant for a special permit shall specifically describe the 
powered vehicle or towing vehicle and generally describe the type of vehicle, 
combination of vehicles, load, object, or other thing to be operated or moved 
"n~ t.he oarticular state highways over which the vehicle, combination of 



61-10-122 MOTOR VEHICLES 714 

vehicles, load, object, or other thing is to be moved and whether the permit 
is required for a single trip or for continuous operation. 

History: En. 32-1127.1 by Sec. 27. Ch. 316, L. 1974; R.C.M. 1947,32-1127.1; amd. Sec. 76. Ch. 
421, L. 1979; amd. Sec. I, Ch. 595, L. 1979. 

61-10-122. Discretion of issuer - conditions. The department or 
local authority may issue or withhold a special permit at its discretion or, if. 
the permit is issued, limit the number of trips or establish seasonal or other 
time limitations within which the vehicle, combination of vehicles, load, 
object, or other ~hing described may be operated on the public highways 
indicated, or otherwise limit or prescribe conditions of operation of the vehi-
cle, combination of vehicles, load, object, or other thing when necessary to 
assure against damage to the road foundation, surfaces, or structures or 
safety of traffic, and may require an undertaking or other security considered 
necessary to compensate for injury to a roadway or road structure. During 
harvest no permit may be denied to oversize harvest or harvest-related agri
cultural machinery solely on the grounds that the travel takes place on a 
Saturday or Sunday. No permit may be denied to dealers in implements of 
husbandry and self-propelled machinery solely on the grounds that the travel 
may take place on a Saturday or Sunday. 

History: En. 32-1127.2 by Sec. 28, Ch. 316, L. 1974; R.C.M. 1947, 32-1127.2; amd. Sec. 2, Ch. 
595, L. 1979. 

-prope e ve IC e 
rpose of moving haystacks on a commercial basis is to .. 

through 61-10-127, except as follows: • 
(1) The ehicle, loaded or unloaded, may not exceed 55 feet in 

20 feet in wi 
(2) A single d may not be moved on the vehicle a distanc greater than 

75 miles from the p . t of origin on public roads. 
(3) When the vehi is hauling a load, it shall be ac mpanied by two 

pilot cars. Each car shal e equipped with a flashing arning light, a red 
flag, and a sign with the wo "wide load" written 0 it. One car shall pre-
cede the vehicle by not less t 100 yards or m e than one-fourth mile, 
and one shall follow the vehicle a distance not ss than 100 yards or more 
than one-fourth mile. The following ·lot car all be in radio contact with 
the vehicle at all times. 

(4) The speed of the vehicle shall be 
excess of 35 miles per hour. 

(5) The vehicle shall be operated 
sunset. 

(6) The vehicle may not be 0 rated on an intersta or controlled-access _ 
highway. _ 

(7) A term or blanket pe it may be issued for the vehic 
History: En. 32-1127.4 by Sec. , Ch. 316, L. 1974; R.C.M. 1947,32-1127.4. 

61-10-124. Spe al permits - fee. (1) Except as provided in 
tion (2)(b), in ad . IOn to the regular registration and gross vehicle w 
fees, a fee of $ for each trip permit and a fee of $75 for each term per . 
issued for si and weight in excess of that specified in 61-10-101 throug 



GROSS VEHICLE WEIGHT 18.8.502 

ILIZER VEHICLES (1) L~ se fertilizer 
vehicles the e as S. M. (Spec~al Mobile Equi nt) or 

trucks. depending on usage. (History: c. 60-2-
201 a 0-3-101 MCA; IMP. Sec. 61-10-206. 61-3-431. -10-201 

1-10-202 MCA; Eff~2/31/72; AMD. 1980 MAR p. 1078. 
;t28/80.) -

Sub-Chapter 5 

Overdimensional Permit Requirements 

18.8.501 SPECIAL PERMIT (Dimensions - Exceeding statu
tory l~m~ts.) (1) Spec~al Permit (hereafter referred to as 
'.'permit") may be issued for either width. height. or length 
~n excess of the statutory limits. or a combination of any of 
the three dimensions. A permit shall be issued for an irreduc
ible load only. except when otherwise expressly set forth in 
the rules and regulations. The duration of a permit may be 
either a Single Trip or a Term Permit. (History: Sec. 61-10-12+ 
MCA; I~W. Sec. 61-10-101 through 61-10-148 MeA; Eff. 12/31/72; 
AMD. Eff. 9/5/74; AMD. Eff. 11/4/74; AMD. 1979 ~~R p. 322. 
Eff. 4/2/79.) - -

18.8.502 SINGLE TRIP (1) A Single Trip PermIt shall 
be issued under the following conditions: 

(a) The load. vehicle. combination of vehicles. or 
other thing exceeds anyone of these dimensions: WIdLt. 15 
feet; Length. 85 feet; or Height. 14 1/2 feet. 

(b) 110ntana license for a powered vehicle 1 S a Montana 
Temporary Trip Permit. 

(c) Applicant. is engaged in a single movement or does 
not specify otherwise. 

(d) Permit is transmitted by telegram. telecopier. 
telex. or communication service. except mail. 

(e) Truck. truck tractor. trailer. or semi trailer IS 
unladen and of a width exceeding 120 inches (10 feet). 
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18.8.503 HIGHWAYS 

(History~~ Sec. 61-10-121
t 

MeA; IMP, Sec. 61-10-101 
through 6 - - 8, MeA; Eff. I~/3 /72; AMO, Eff. 9/5/74; AMO, 
Eff. 11/4/74; AMO, 1979 MAR p. 322, Eff. 4/2/79.) 

18.8.503 TERM PERMIT (1) A Term Permit may be issued 
under the follow1ng cond1tions: 

(a) Load, vehicle, combination of vehicles, or other 
thing is 15 feet or less in width, 85 feet o~· length, 
or 14 1/2 feet or less in height. (History ~ ec. 
~-19-)?) MeA; IMP, Sec. 61-10-101 through - 8, MeA; 
_It. 12/31/72; AMO, Eff. 9/5/74; AMO, Eff. 11/4/74; AMO, 1979 
~R p. 322, Eff-:--4/2/79.) - -

18.B.504 DURATION OF PERMIT (1) The duration of a 
Single Tr1p Permlt 1S the length of time for the specified 
move shown on the permit. The duration of a Term Permit is 
for the period o~iS ~i:!se of the vehicle and/or the G.V.W. 
fees. (Hlstorv: ~~LI~D..:...... ec. 61-10-121, MeA; IMP, Sec. 
61-10-101 through -~ - B, MeA; cif. 12731/72;--AMD, Eff. 
9/5/74; p~, Eff. 11/4/74; AMO, 1979 MAR p. 322, E11. 4/2/79.) 

IB.B.505 FEE FOR PERMITS (1) The fees for permits for 
dimenslons exceedlng statutory limits are: 

(a) Single Trip Permit, $10.00. 
(b) Term Permit, S75.00. 
(c) G.V.W. Form 71, No Fee - Issued to U. S. Government, 

all state, city, county, and P01~' divisions of same 
and other governments. (History IMPLIED Sec. 61-10-124, 
MeA; IMP, Sec. 61-10-101 through 6 , MeA; Eff. 12/31/72; 
AMD. Eff. 9/5/74; AMD, Eff. 11/4/74; AMO, 1979 MAR p. 322, 
Eff. 4/2/79; AMD, 1982 MAR p. 699, Eff. 4/16/82.) 

18.8.506 ISSUANCE OF PERMIT (1) The permit shall be 
issued to the powered veh1cle (truck, truck tractor, special 
moblle equipment. or other powered vehicle). 

(2) No verbal peL~it shall be issued by telephone or 
otherWise. A written permit is required. 

(3) The permit shall be carried in the vehicle to which 
the permlt is issued when the vehicle is travelling on the 
hlghway. 

(4) Alteration of any word or figure on the face of a 
permit will void the permit immediately and will subject the 

t!?Dti:~confiscation by the inspectlng officer. (History: 
~~~I~~. ec. 61-10-121, MCA; IMP, Sec. 61-10-101 throuqh 

v re. MCA; iff. tz/31/72; Al'lD. Eff. 9/5/74; AMD. Eff. 
11/4174; AND. 1979 MAR p. 322. Eff. 4/2/79.) -

18.8.507 INSURANCE (1) The insurance statement on the 
[.lce of t!1e permlts must compl<.!t;~?3 insurance regulatlons 
under: ARM 18.8.BOl (History: ~lPLIED, Sec. 61-10-121 and 
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GROSS VEHICLE WEIGHT 18.8.510 

61-10-122 MCA; IMP, Sec. 61-10-101 through 61-10-148 MCA; 
Eff. 12/31/72; AMD, Eif. 9/5/74; AMD, Eff. 11/4/74; AMD, 
1979 MAR p. 322, Eff. 4/2/79.) 

18.8.508 SELF-ISSUING PERMIT (1) Trip of Term Self
Issuing Permlts may be obtalned from the Helena G.V.W. Off1ce 
for excess w1dth, height, and length. (History: Sec. 61-10-121 
MCA; IHP, Sec. 61-10-101 through 61-10-148 MCA; Eff. r~; 31/12; 
AMD. Eff. 9/5/74; A!®, Eff. 11/4/74; A!®, 1979 MAR p. 322, 
Eff. 4/2/79.) - -

18.8.509 RESTRICTIONS (1) A permit may not be lssued 
under the followlng conditlonS: 

(a) For travel on Sundays, holidays, after 12 noon on 
Saturdays, or at night unless special permisslon 1S otta1ned 
from the Helena G.V.W. Office and specifically noted on the 
face of the permit, except that either a Trip He1ght Permit 
or a Term He1ght Perm1t may be issued for travel at any t1me 
if the load 1S not 1n excess of 14 1/2 feet in height. 

(b) The hol1days are New Years Day, Hemor1al Day, 
Fourth of July, Labor Day, Thanksg1ving Day, and Chrlstmas 
Day, and Frlday preceed1ng any above-named hollday when the 
hol1day IS on Saturday, and Monday following any above-named 
hol1day, when hol1day 1S on Sunday . 

. (c) Alterat10n of any word or figure on the face of a 
permlt will vOld the per'mlt umnedlately and 101111 be subject 
to confiscatlon by the lnspecting officer. 

(d) A permit Wh1Ch requlres alteration must be replaced 
by purchase of another perm1t. 

(e) A perm1t 1S not transferaole from one person to 
another, nor 1S 1t transferable w1th the change of ownersh1p 
of a vehicle. (H1story: Sec. 61-10-122 HCA; HlP. Sec. 
61-10-101 thrcc;qh 61-10-148 ~lCA; Eff. 12/31,72; MlD, Eff, 
9/5/7 4; ;\HD, Eff. 11;4;?"; MlD, 1979 ~IAR p. 322, Eff. .. 2 -'9,) 

18,S,510 FLAGMAN REQUIREMENTS (EXCEPT HOUSE T~AILER5 
AND r'~OBILE HCt'lES,) (1) tor' house trallers and Inoblle 
names, see reOUlrements 1n ARl" 18.8,1003 and 18.S.1007, 

(2) Ve~icles or loads With a total outslde Width UD to 
and includlng !~.~ lnches are not requIred to l!tlilze flag~dn 
escorts, 

(3) Veh1cles or loads With a total outside wldth 1n 
~xcess of 144 lnctles shall be preceded oy a flaqmarl esccrt or1 
all two lane highways for the purpose of warning other nlgn
way users, 

(4) On completed four lane highways, no flagman escort 
is requ1red on vehicles or loads up to and Including 168 
Inches (14 feet) In wldth, 

(S, ·.:-=:ticles l'l lOdes e:·:ceeJlnq 168 u:ches (14 :-t'>2't) 
on completed tour lane h1ghways are required :0 be tollo~~~ 
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~1..' .• c.511 HIGHWAYS 

!y 3 flagman escort. 
(6) The vehicle or load shall properly display lights 

·.·Ill':!: !ileet the standard requlrements in Section 61-9-219. 
i·leA. 

(~) !f the vehicle or load passes through a hazardous 
"lea, 01 load belng transported contlnuously lnfrlnges upon 
'-he 'ldJacent lane of traffic, a flagman must be placed front 
d.liO 1 eat.·. 

(S) The flagman requirement does not apply to dual 
~heel tractors under 15 feet in overall width. unless the 
~ehl~le IS travelling through a hazardous area. (History: 
';"c. ; 1-10-121 and 61-10-122 MCA; I~lP, Sec. 61-10-101 Lhrough 
,.,1-].'1-1',," ,.k.,,; Eff. 12/31/72; AHD,"'TIf. 9/5/ 7 4; AMD, Eff. 
11 ... 7oJ; AMD, 1979 MAR p. 322. Eff. 4/2/79.) -

18.8.511 REGULATIONS FOR FLAGMAN ESCORTS (1) A 
fl aqman precedlng or followlng the property belng transported 
silall be wltllln 1.000 feet of said movement. 

(2) Flags shall be displayed on the drlver's side of a 
flagman's pllot car. 

(5) Each flag shall be mounted on a staff and clearly 
~Islble for the full height of the flag. Flags shall be not 
less than 12" x 12" and shall be red without prlntlng or 
dJvertlsing. 

(4) A slgn wi th the words "WIDE LOAD" shall be dis
played OQ the front of the vehicle and rear of the vehicle 
I·;nen tile movement exceeds 12 feet in wldth. Letters shall 
not be less than 8 Inches in height. Words similar to "WIDE 
L0 .... D" are acceptable. (History: Sec. ~r-13-121 and 61-10-
122 r-1CA; IMP, Sec. 61-10-101 through -1 -Fffi MCA; Eff. 
123 j7 2; AHD, Eff. 9/5/74; AMD. Eff. 11/4/74; AND. 1979 MAR 
p 3~2. Ef~4/2/79.) -- --

1~.e.512 HEIGHT (1) Each permit is automatlcally 
,'eS l r 1 ,=ted to c leal'ance 0 f any bridge 01' underpass or other 
G~~lllead obstructIon on the route travelled. 

(2) The permIttee wlil be responsible for checking the 
: ('llte r)t l'outes to be travelled to detel'mlne cleal'ance of 
[., lCles ,'lld. cr other structures, The permlt does not guaran
:ee Sllet) clealances for nlaxlmum height as speCIfIed In the 
,.s:' ,:,t blldqes and structures pr'epared by the Department of 
lllq~wdys, The list may be secured from the G.V.W. Divlsion 
·I·~ G.\'.w. Fo~m 30-A. 

I;) The pernllttee si,lall be r:esponsi~le,~or obtaltllnq 
":~':;,ehl:'l cle.11ances, InCludIng payment ot a1. expenses 
.. ':·j"llt lc, lemoval 0: any tlllng obstUlct1ng clea:'ances. 

(.~ j IJtlilty LilIes - See Se~tIorls 69-4-601 th:ougt) 
"Cl--i-·Jl,·!. l-1CA, and Sect10ns 69-4-202 and 09-oJ-203, ~lCA. 

(~) clearance 51qr11ng - EffecLlve immedlately. clear-
:11.-,0 ; ')r,~-:; \.~·l ~ 1 not bt:: erf~cted fe,l' ~ structure 'wI th :-:lore 
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GROSS VEHICLE WEIGHT 18.8.513 

than 14'6" clearance. 
(6) The signs on the structures will have "down" 

arrows. All structures with 14'6" clearance or less will 
also have the W 12-2 sign and supplemental panel in advance. 

(7) Railroad companies do not desire clearance signs 
which refer to specified height moun~ed on their structures. 
Clearance signs will be ground mounted directly in front of 
the column or abutment of the structure. The sign mounted at 
the structure shall be the W 12-2 without the supplemental 
panel. The advanced warning sign will be the W 12-2 and the 
supplemental panel. 

(8) All signs will have black lettering and borders on 
reflectorized yellow backgrounds. 

(9) A Single Trip Permit only shall be issued for 
height in excess of 14 1/2 feet. 

(10) A Term Permit for height in excess of statutory 
limits to and including 14 1/2 feet may be issued for a 
built-up load. (History: Sec. 61-10-121 and 61-10-122 MCA; 
IMP, Sec. 61-10-101 L~rough 61 116 146 RCA; Eff. 12/31/72; 
AMD, Eff. 9/5/74; AMD, Eff. 11/4/74; AMD, 1979 MAR p. 322, 
Eff. 4/2/79.) - -

18.8.513 WIDTH (1) A Term Permit, to and includlng 9 
feet, may be lssued for a truck, truck tractor, trailer, or 
semi trailer and the following built up loads: 

(a) Baled or loose hay - farm, ranch, or com
mercial. 

(b) Forest products in natural state: logs, 
cants, ties, studs, pulp wood hauled crosswise. 

(c) Culverts lengthwise. 
(d) Tanks lengthwise. 
(e) Beams. 
(f) Logging equipment. 
(g) Contractors equipment. 
(h) Oilfield equipment. 
(i) Chris~as trees. 

(2) Permits for the above may be issued for travel 
night, Saturdays, Sundays, and holidays, provided load dis
plays lights the full width. 

(3) A Term Width Permit may be issued for equlpment 
(S.M.) not exceeding 15 feet. The permlt shall be for exact 
dimensions. 

(4) A Term Permit may be issued for a truck, truck 
tractor, trailer, or semi trailer up to and lncluding 120 
lnches (10 feet) in IHdth. Each vehlcle quaIl fj'lng for a 
term permlt is to be lssued a separate permlt for the exact 
dlmenslons. . 

(5) Vehicles exceeding 120 lnches (10 feet) ln width 
are limited to single trip permits and may be lssued by per
mission from the Helena G.V.W. Offlce. 
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(6) Vehicles lOB inches (9 feet) in width or wider may 
not carry reducible type loads. 

(7) A permit for width is required when load travelling 
on the interstate exceeds 96 inches. 

(B) A "Wide Load" or similiar sign 
on all loads exceeding 10 feet in width. (History· UlPLIE 
Sec. pl-IO-12Land 61-10-122. MeA; IMP. Sec. 61-10-1 
61-10-148. MeA; Eff. 12/31/72; AMD.~f. 9/5/74; AMD. 
11/4/74; AMD. 1979 MAR p. 322. Ell. 4/2/79.) -

1B.B.514 LENGTH (1) A Term Length Permit may be 
lssued up to and lncluding 85 feet in length. 

(2) A Term Length Permit shall not be iS5ued to a 
single powered vehicle including load. in excess of 50 feet in 
length. 

(3) A Trip or Te~~ Length Permit may be issued for 
travel on Saturdays. Sundays. holidays and at night. to and 
including 70 feet in length. provided the load shall have 
llghts full width at the extreme rear of the load and the 
vehlcle and load do not exceed 9 feet in width and 14.5 feet 
in height. 

(4) Trip or Term Length Permits may be issued for 
travel on Saturdays. Sundays. holidays and at night for car 
carriers consisting of truck and semi trailer with vehicle 
length up to 70 feet and load length up to 75 feet. 

. (5) Violations of the permit will be recorded on the 
permit. Three violations and the permit will be confiscated 
and canno~ r~~·~ed. except by the Helena G.V.W. Office. 
(History:~~LIED~ ec. il-10-I21 and 61-10-122. MeA; IMP. 
Sec. 61-1 - -1 - rough 6 -10-14B. MeA; Eff. 12/31/72; AMD. 
Eff. 9/5/74; AMD. Eff. 11/4/74; AMD. 1979 MAR p. 322. Ell. 
4/2/79; AMD. 19B2 MAR p. 1541. Err. B/13/82.) 
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~8.8.515 REGULATIONS FOR MOVEMENT OF A LONG LOAD 
(1) A ,load exceed~ng the statutory length, but not 

exceeding the statutory width, shall be moved with the fol
lowing regulations: 

(2) A load with a combined length, including towing 
vehicle, of 100 feet or less - No flagmen are required, 
provided the truck has power to maintain a minimum speed of 
25 miles per hour and a "Long Load" sign is displayed on the 
rear. 

(3) A load with a combined length, including towing 
vehicle, over 100 feet requires a flagman in front and rear 
of the unit (or convoy). 

(4) When the combination is part of a convoy not to 
exceed 10 vehicles, the combinations in the convoy shall 
travel 1,000 feet apart. 

(5) Each load shall be equipped with flashing amber 
lights and red fluorescent flag on the rear. 

(6) The flagman requirements may be increased during 
the tourist season or in areas of heavy tourist travel. 
(History: Sec. 61-10-121 and 61-10-122 MCA; IMP, Sec. 61-10-
101 through 61-10-148 MCA; Eff. 12/31/72; AMD~Eff. 9/5/74; 
AMD, Eff. 11/4/74; AMD, 1979 MAR p. 322, Ef~4/2/79.) 

-18.8.516 HAYSTACK MOVERS - COMMERCIAL SELF-PROPELLED. 
(1) The follow~ng are requ~rements for operat~on of 

commercial self-propelled haystack movers: 
(2) Commercial self-propelled haystack movers must be 

licensed as a truck and 100% G.V.W. Fees paid for the maximum 
gross loaded weight. 

(3) The self-propelled haystack mover shall not exceed 
55 feet in length or 20 feet in width, loaded or unloaded. 

(4) No single load shall be moved on such vehlcle a 
distance greater than 75 miles from the point of origin on 
the public roads. (A new permit is required for each pOlnt 
of origin outside the 75 mile limit.) 

(5) When the vehicle is hauling a load, it shall be 
accompanied by two pllot cars. Each car shall be equipped 
with a flashlno warning light, a red flag, and a sign with 
the words "Wide Load". One car shall precede the vehlcle by 
not less than one hundred yards nor more than one-quarter 
mile and one shal. follow the vehicle at a distance not less 
than one hundred yards nor more than one-quarter mlle. The 
following pilot car shall be In radio contact with the vehicle 
a t a 11 times. 

(6) The speed of the vehicles shall be reasonable and 
proper, but not In excess of thlrty-five miles per hour. 

(7) The vehicle shall be operated only between the 
hours of sunrlse and sunset. 

(8) The vehicle may not be operated on an Interstate 
or controlled-access highway. 
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(9) A Term Permit may be issued for the vehicle. 
(10) All permits must be approved by the G.V.W. 

Division. Helena. before being issued. 
(11) The above does not apply to trailers. (History: 

Sec. 61-10-102. ~-10-121. 61-10-122. 61-10-123. MCA; IMP. 
Sec. 61-10-101 t~ougn 61-10-148. MCA; Eff. 12/3)/72; AMD. 
Eff. 9/5/74; AMD. Eff. 11/4/74; AMD. 1979 MAR p. 322. Eff. 
4/2/79.) 

Sub-Chapter 6 

C Overweight Perm:!. t Requl.rements ~ 
18.8.601 OVERWEIGHT SINGLE TRIP PERMITS 
(1) The Department of Hl.ghways hereby adopts and lncor

porates by reference the WEIGHT ANALYSIS MANUAL. wnl.ch sets 
forth the weights and conditions for movements of various 
equipment. A copy of the WEIGHT ANALYSIS ~~AL published by 
the Bridge Bureau of the Department of Highways may be 
obtained from the Gross Vehicle weight Division, Box 4639, 
Helena, Montana 59604. 

(2) Overweight Permits may be issued for single trips 
only pursuant to Section 61-10-125, MCA. 

(3) The permittee must first obtain a special permit. 
G.V.W Form 32. pursuant to Section 61-10-124. MCA. The 
permit shall be valid for the period of the license or 
G.V.W. Fee, whichever is the lesser period of time. Example: 
A permit issued to a unit licensed with a Trip Permit would 
expire in 72 hours. Term permits expire December 31 and are 
extended to the grace period of the license or gross weight 
fees, whichever is the lesser. 

(4) All miles to be travelled shall be included in 
computing the fee. The total miles shall include all public 
roads (county roads), streets (city streets). and highways 
(Interstate, primary, and secondary). 

(5) The maximum axle loads and the minimum axle spacing 
for which overweight permIts may be issued for non-built-up 
loads shall conform to the requirements of the \'lEIGHT 
ANALYSIS NANUAL whIch manual is hereby adopted by reference 
and is on file and of record with the Office of the Secretary 
of State. Refer to paragraph (1) of thiS Rule. 

(6) An overweIght load shall be conSIdered to be a non
built-up load when It consIsts of a single item that cannot 
be readily dIsmantled, diVIded. or otherWise reduced. Loads 
of heavy equipment (I.e. bull dozers with blades dnd r:ppers 
attached and cranes wlth counterweights and booms dttached) 
loaded 1n confIguratIons closely approx1matlng operat10nal 
configurations, shall generally not be conSidered 
redUCible or divlslble. Such heavy equlpment that meet these 
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criteria may, with the approval of the issuing authority, 
be partially "dismantled and rearranged to achieve safer high
way configurations. 

(7) Subject to the exercise of discretion of the 
Administrator, G.V.W. Division, permits may be issued for 
overweight loads of more than one item or for greater weights 
than those provided in the Weight Analysis Manual where 
written application is made showing good cause for such 
exception. Refer to paragraph (1) of this Rule. 

(8) Overweight permits for vehicles with maximum 
dimensions of 70 feet in length, 9 feet in widt.h dnd H. 5 
feet in height, or such other dimensional restrictions as may 
be imposed, shall be allowed to travel during the hours of 
darkness, Saturdays, Sundays and holidays unless special 
speed restrictions are imposed. overweight vehicles in 
excess of these dimensions shall be limited as provided for 
in such permit. 

(9) Overweight Permits are not transferable from one 
person to another, nor are they transferable with the change 
of ownership of a vehicle. 

(10) Permits may be issued for travel on any state 
highway provided that seasonal load limits are not in effect 
restricting weights below normal limits. 

'(II) Alteration of any word or figure on the face of a 
permit will void the permit immediately and subject the 
permit to confiscatlon by the inspecting officer. ~ 

(12) No verbal permit shall be issued by telephone or 
otherwise. A written permit is required by Montana law. 
(History: Sec. 61-10-151, MeA; IMP, 61-10-101 through 
61-10-148, MCA; Eff. 12 31/72, AMD, 1981 MAR p. 1194. Eff. 
10/16/81. ) -

Sub-Chapter 7 

Restricted Route-Load PermIts 

expIration of the 11cense or G 
lesser perlod of tlme. 
licensed with a trip pe 
permIts expIre Dece are extended 
perIod of the Ii se or gross weIght fees, 
lesser. 
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