MINUTES OF THE JOINT COMMITTEE OF THE SENATE AND HOUSE JUDICIARY
COMMITTEE
June 23, 1982

The Joint Committee of the Senate and House Judiciary Committees
was called to order by Chairman Senator Mike Anderson at 1:40 pm
on June 23, 1982 in Room 108 of the Capitol. Co-chairman Repre-
sentative Kerry Keyser was also in attendance. All Senate
Judiciary Committee members were present. All House Judiciary
Committee members were present except Representatives Anderson,
Eudaily, Keedy and Shelden, who were absent. Representative Conn
was excused. Lois Menzies and John MacMaster, Staff Researchers,
were also present.

CHAIRMAN ANDERSON gave commitee members EXHIBIT A, which is
information the committee had requested concerning Ranch/Industry
Inmate Employees. EXHIBIT B, a memo from John MacMaster, Legal
Researcher, was also presented to the committee. The memo con-
cerns the design capacity of Montana State Prison.

SENATE BILL 5

SEN. VAN VALKENBURG, chief sponsor of the bill, stated this bill
would authorize the warden to grant a temporary furlough up to

ten days for an inmate already approved for parole, that the inmate
had to obtain employment or living arrangements that the inmate
was not able to fulfill immediately.

SEN. VAN VALKENBURG stated he was a member of the Prisoner
Alternatives Study Committee. In May, that committee received
information from the Department of Institutions concerning 62
people in the total responsibility of the Corrections Division
who would fit the definition of parole to an approved plan, but
who had not actually gone out on parole. The Parole Board wants
inmates to have a job before they are allowed out on parole. It
is very difficult to obtain a job now days, especially if you are
in prison.

There is a coordinator that tries to obtain jobs for inmates
outside of the prison. This works well, but SEN. VAN VALKENBURG
feels it could work even better if this bill was adopted. This
would allow an employer to talk directly to the inmate and per-
haps have him work for a day. SEN. MANLEY has used inmates as
employees on his ranch before. This became a problem, however.
If an inmate could come out for one day and work, the employer
could see how well the inmate works and perhaps hire him.

SEN. VAN VALKENBURG stated this bill would give the state a
responsible chance to reduce the prison population by 20-30
prisoners. It would also allow the prisoners to look for a
job in a more realistic manner.
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DAN RUSSELL, Administrator of the Division of Corrections, supports
the bill. RUSSELL stated that at any one time there are 20 inmates
who could benefit from this bill. If a person cannot go in person
to interview for a job, there is not much chance that person will
obtain the job.

If the prisoner chooses not to return after the furlough is complete,
it would be considered a felony escape. This would ruin his
opportunity for parole and would probably not happen.

REP. GOULD was also in favor of the bill. He was also a member
of the Prison Alternatives Committee. With the safeguards in
the bill, he feels it is a good bill.

WARDEN HANK RISLEY stated he is familiar with this type of legis-
lation in other areas. There are built in protections and safe-
guards. This bill concerns a prisoner who has been approved for
parole and is eligible. He would have to report to the parole
officer in the community he goes to. He is still considered a
prisoner. RISLEY felt this is an excellent program and it does
have safequards. It would have an impact on the prison population.

There were no further proponents.

There were no opponents. .
During the question period, SEN. CRIPPEN asked if a convict does
go out and is unable to find a job within the ten days, is he
assured that he will have another opportunity to go out again at
a later date to try to obtain work. SEN. VAN VALKENBURG replied
it was not his intention that the person would only have one fur-
lough. He thought the warden could give the person an extension
if the warden wanted to.

WARDEN RISLEY stated he would assume that the inmate would have
already established interviews to go to. After attending those
interviews, he would come back to the prison and set up more
interviews.

REP. RAMIREZ questioned the wording of the bill, "or any other
condition that is difficult to fulfill". SEN. VAN VALKENBURG
replied an example of this would be if an individual has a pro-
gram at a community mental health center. He felt this wording
would provide flexibility in the bill.

REP. BROWN asked the sponsor if he would have objections to strike
on line 23, page 1 "a", to which the sponsor replied no. He felt,
however, the inmates might be constantly asking the warden for
furlough. REP. BROWN replied there will be a number of requests
for furlough any way, and the Warden is free to permit or deny
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the requests.

In closing of this bill, the sponsor stated that the Parole Board
is in favor of the bill.

SENATE BILL 6

SEN. VAN VALKENBURG, chief sponsor, stated this bill is an attempt
to bring to the legislature's attention an item that has been dis-
cussed in the Prison Alternatives Committee. Although: it has not
been formerly acted upon or recommended in that committee, it would
provide a device where the Parole Board could consider inmates for
parole up to 90 days prior to their eligibility date for parole.

On page 3 of the bill a provision has been added to a requirement
that the prison be in excess of 515 inmates and has exceeded that
capacity for a period of more than 30 days.

This bill would terminate on September 30, 1983. The sponsor feels
this bill would be a good experimental approach in reducing the
prison population in an effective way. It might, however, backfire
and cause problems. Therefore, it should have a termination date.
When the legislature meets in the regular session, they can change
the date if they find the bill has merit. Or, it might be neces-
sary to terminate the bill or to let the bill terminate on its own
in September of 1983.

Inmates who might be paroled under this bill are the same inmates
who would be paroled three months later. If they are a good
candidate for parole, they would also be a good candidate 90 days
sooner. The figure 515, the sponsor feels, is a proper population
figure for the prison presently. The figure, however, might change
during this special session and could be amended. There is an
acceptable level of double bunking at the prison and there is also
an unacceptable level. Other states have found, including Montana
in the last ten years, that parole can reduce the population. There
are safe and effective means to do this. Incarceration of an inmate
costs the state about $30.00 a day. Parole costs the state only
$3.00 a day. The sponsor felt the state has a tough Parole Board
that would not let people out that they don't feel are responsible
enough to succeed.

Other states that have adopted this type of legislation include
Oklahoma, Iowa and Michigan. This bill has a real potential to
save the state money.

HANK BURGESS, Chairman for the Montana State Parole Board was in
support of the bill. At a meeting of the Prison Alternatives
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Committee the members were trying to find some serious ideas that
would help reduce the prison population. The idea came up that
perhaps there should be some type of a system for release that
would not endanger the lives of anyone. Some type of mechanism
like this bill would be valuable. Overpopulation presents many
dangers in the prison to employees, staff, and the inmates them-
selves. Ty

If the Parole Board were asked to assume a responsibility like
this we would do it. If we were requested to receive inmates
earlier we could do it. BURGESS would hesitate, however, to
indicate how many they could release because they would have

to have some experience doing it. He feels that the prison
population could be reduced in about three months. BURGESS stated
that whenever extra duties are placed on the Parole Board extra
funds are also needed.

There were no further proponents.
There were no opponents.

During the question perin, SEN. HALLIGAN felt the number "515"
should be changed to 125% design capacity. The sponsor had no
objections.

REP. RAMIREZ stated that an inmate that is serving a one year
sentence could become eligible for parole on his first day. The
sponsor agreed, but he felt that usually a prisoner is not sen-
tenced to any time less than three years.

REP. RAMIREZ then asked WARDEN RISLEY about the certainty ' of
sentencing. The Warden replied the sentencing statutes today

call for the judge to set the sentence. An inmate who is con-
sidered dangerous and has been sentenced for ten years, is
eligible for parole in five years. An inmate who is considered
nondangerous and has been sentenced for ten years, is eligible for
parole in 2 1/2 years. For the nondangerous inmate, good time is
subtracted from the 2 1/2 years. This bill does not remove the
certainity of the date which he is eligible for parole. Whether or
not he receives parole is not certain. That is the Parole Board's
decision. This bill just moves it up 90 days.

The Warden stated that Kentucky also is a state that has this type
of legislation. He is familiar with the Michigan system. He feels
this would help reduce the prison population, as it would allow the
board to review a case earlier. Reducing a person's prison sen-
tence automatically and making him parole eligible, does not impose
a danger on the community by throwing out prisoners who are a threat.
The decision-making process is still there for the board.
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CHAIRMAN ANDERSON asked the Warden what number he felt was adequate
that the prison could hold. The Warden replied he does not have a
specific number in mind. The facilities have a total capacity
figure they are using of 515. The legislature could set a figure
above that if they thought it was appropriate. CHAIRMAN ANDERSON
stated the legislature was called in for this special session be-
cause the number was too high. The Warden replied when he came to
work on August 3 the number of inmates was 685, which was too high.
The number 515 is without double bunking.

REP. RAMIREZ stated that literature the legislators have received
talks about a manageable level of bunking without any new facilities.
What is the manageable level of double bunking? The Warden replied
there is no manageable level of double bunking from his perspective.
If the legislature decides we will live with a certain amount of
double bunking that's what we have to go by.

The sponsor of the bill indicated the Department of Institutions
provided the Alternatives Prison Task Force a briefing paper which
stated 610 was a manageable level. The Leglslative Fiscal Analyst
took that information and had converted it to an acceptable level
of double bunking, which' is printed on page 10 of the Legislative
Fiscal Analysis. This would mean double bunking in one of the
existing close security units and everything else would be single
bunking. It is possible to get down to 610 by opening two new
prerelease centers, changes in parole eligibility, and by putting
some people in the dairy dormitory. The sponsor felt that 610-625
would be the highest number that should be reached. The Department
has said that this is a manageable level.

REP. BENNETT asked what the immediate effect on the population would
be if this bill were to pass. DAN RUSSELL replied an impact of
80 people at any one time would be affected by it.

SEN. MAZUREK asked about the ratio of success in the states that
have adopted this type of legislation. The Warden replied that
from what he has heard through other professionals, the rate of
success or failure on parole for that group that becomes eligible
90 days early is no different then if they would have waited the
additional 90 days.

REP. DAILY asked what the annual population increase is, percent-
agewise. It was replied about 7.1% since 1930. REP. DAILY further
asked if the population increase will have an :effect on this bill.
The sponsor replied this is temporary legislation. If the bill is
passed it will terminate in September, 1983. It will be an
experimental program.

REP. BROWN stated the committee might want to change the bill so
that it would state the "design capacity" of the prison, instead
of placing a number in the bill. The sponsor replied they might
want to define what "design capacity" is and have statutory law
stating it.
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REP. TEAGUE questioned if this bill would increase the workload of
the parole officers a lot. JACK MCCORMICK replied they would be
affected. 1In Montana each parole officer has approximately 75
charges, which is a mixture of probation and parole people. The
probation people are easier to handle compared to the parole
people.

REP. DAILY asked if there could be a possible discrimination
problem concerning an inmate who was number 516 and was paroled

and the inmate who was number 515 and was not paroled. The sponsor
replied he didn't think so. Legislators are permited by the courts
to differentiate between the classes of people. If there is a
legitimate purpose in making the differentiation, he feels that
would be upheld. The federal courts are doing this in other

states by court order.

There were no further questions or comments on the bill.

SENATE BILL 5

HANK BURGESS, Chairman fér,the Montana State Parole Board, was
allowed to speak on this bill even though it was heard earlier
in the meeting.

BURGESS stated he was in favor of the bill. The Parole Board
would make the decision and would be competent. This bill would
be an advantage to a number of inmates to go to cities to inter-
view for work. Many inmates presently have a difficult time
finding work. They must use the telephone or go through the
counselor to find work.

REP. HANNAH asked BURGESS if he sees a problem with the Parole
Board having to deny people parole because there is no place to

put them. BURGESS replied he could see a problem where they would
want to be paroled instead of being placed in a prerelease center.
The Parole Board would deny a person parole, however, if they had
to, because of the inadequacy of the plans of a parolee. The
Board would ask that the plans be modified.

HOUSE JOINT RESOLUTION 4

REP. GOULD, sponsor of the resolution, stated this resolution
concerns when a person is revoked from parole, returned to prison,
and given a hearing. The person can request a hearing at any time.
The rule at the present time is they must have a hearing within one
year. The significance of this bill is there is a contract between
the Parole Board and the convict that is being released. The
Parole Board feels they need a one year "stick". It would be a
year before they would look at a parolee again if he violated the
parole. This would make the contract more binding.
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HANK BURGESS, Chairman for the Montana State Parole Board, was in
support of the bill. BURGESS stated he and REP. GOULD were both
concerned when a motion was passed in the Prison Alternatives
Committee requesting the Parole Board review their rule about
people whose parole had been revoked, to serve one year before

the case is reviewed again. He tried to defend the present system
feeling one year was adequate time. Others felt that if it was
moved back to six months there would be a basis to move people

out of the prison quicker. At the time he tried to explain it
would not work.

There is a process now that individuals who have parole revoked

can make a request to the Warden for an early hearing. If the
Warden feels the request has merit, the Board usually honors the
request and has an early hearing. The Parole Board would appre-
ciate it to have the one year on annual review parole ratifications.

Presently there is a state statute that covers those who have been
turned down for parole stating they cannot return for a full year.
BURGESS would like to have the same rule placed on those people who
have had their paroles revoked. It is appropriate they serve
additional time.

There were no further proponents.
There were no opponents.

Questions included SEN. BROWN asking if there is any proposed
legislation to repeal the rule the Board has. BURGESS stated no,
but this would nullify it if any resolution was brought up.

REP. SEIFERT asked if the board has the authority now to make a
review prior to the annual review. BURGESS stated they do not
have to wait the full year; they can call someone back or honor a
request to have a hearing. The full year would be a full calendar
year.

REP. GOULD stated he has spoken to hearing officers about this

resolution. Very rarely is a person's parole revoked unless it
is a serious offense. It is not revoked for being intoxicated

once or twice.

EXECUTIVE SESSION

HOUSE JOINT RESOLUTION 4

The House Judiciary Committee went into executive session. REP.
BROWN moved Do Pass on House Joint Resolution 4.
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REP. YARDLEY felt the committee was overreacting to the interim
committee. He did not feel the resolution was necessary at this
time.

Being no further discussion on the resolution a roll call vote was
taken. Representatives voting yes on the motion Do Pass were: KEYSER,
ABRAMS, BENNETT, BROWN, CURTISS, DAILY, HUENNEKENS, MATSKO, MCLANE,
TEAGUE, and RAMIREZ. Representatives voting no on the motion Do

Pass were: SEIFERT, HANNAH, IVERSON, and YARDLEY. The motion of

Do Pass carried 11 to {4.

SENATE BILL 5

The Senate Judiciary Committee went into executive session.

SEN. HALLIGAN moved Do Pass on Senate Bill 5. The motion passed
unanimously.

SENATE BILL 6

SEN. HALLIGAN moved to amend page 3, line 3, striking "exceeds
its design capacity of 515" and to replace it with "is 125% of
the design capacity”. He felt there is an acceptable manageable
level of double bunking.

SEN. BROWN disagreed with the amendment because of the automatic
termination date within the bill. The number should be left as

it is in the bill and during the regular session of the legislature
it could be changed. SEN. HALLIGAN disagreed.

The amendment passed with Senators ANDERSON and CRIPPEN voting no.

SEN. BOB BROWN stated he was against the bill because he thought

it was confusing concerning the double bunking. SEN. CRIPPEN
stated he was also against the bill because the bill is overlooking
the reason the special session was called.

SEN. TVEIT felt it was a good bill on a temporary basis. The
January session can change the bill if they want to.

SEN. O'HARA felt by the time the plan is implemented and the regular
session is in progress, there will not be enough time to see if the
plan has worked or not.

SEN. BROWN felt this is one option that could be used and would be
a cheap alternative. It comes down to what is acceptable for a
good manageable level.
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SEN. HALLIGAN moved Senate Bill 6 Do Pass As Amended. A roll
call vote resulted. Those Senators voting yes on the motion
were: BERG, S. BROWN, MAZUREK, HALLIGAN and ANDERSON. Those
voting no on the motion were: B. BROWN, CRIPPEN, OLSON, TVEIT,
and O'HARA. The result was 5 to 5. The bill did not pass as
amended.

The Joint Committee of the House and Senate Judiciary Committees
then went back into a joint meeting to hear more bills.

HOUSE BILL 15

House Bill 15, sponsored by REP. KITSELMAN, is aimed at the

security guards personnel. REP. KITSELMAN stated he visited the
Idaho State Prison in Boise. The appearance of the campus there

is good. It was easy to determine who the guards were. When
visiting the Montana State Prison, however, REP. KITSELMAN stated

he had trouble determining who.:the guards were and who the prisoners
were. .

This bill addresses the dress code of the guards and the inservice
training. Many of the guards at the Montana State Prison are out
of shape. The bill would allow them time to get back into shape

as part of their regular paid duties. REP. KITSELMAN stated an
amendment on line 11 of the bill should be added as follows:
"minimum of four hours per calendar month not exceeding ten hours."

REP. KITSELMAN quoted the Supreme Court Case 0f Kelley v. Johnson,
425 U.S. Supreme Court, 1975, concerning the length of a police
officer's hair. EXHIBIT E.

House Bill 15 is based on the safety of the guard and the
uniformity they would have.

There were no proponents.
There were no opponents.

During question time, REP. BROWN asked what the additional cost

of the bill would be to the state. REP. KITSELMAN replied it would
be $3.50 for a haircut. The uniforms (grey slacks, white shirt and
blazer) would not be changed at this time, but he hoped it would be
at a later date.

REP. RAMIREZ wondered if there was an additional cost that could not
be seen within the bill. For example, the Warden could not free up
enough people with present staffing without changing the regular
shift. REP. KITSELMAN replied this bill would bring the guards
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into shape. It is designed to promote professionalism and would

be for their protection. He feels it would have a minimum financial
impact. REP. RAMIREZ stated that a guard on duty from 6 pm until

2 am, when would he have time to 4o the exercises? The sponsor

felt that time could be found.

SENATOR CRIPPEN asked for a definition of "correctional personnel",
would that include all the staff? The sponsor replied they would
look at the entire group of personnel. In the Montana National
Guard, they have annual physical fitness tests.

REP. HANNAH asked if the sponsor could see a problem with changing
the bill so that the guards could get into shape on their own time
and have an annual testing program concerning weight. REP. KITSEL-
MAN replied that would be okay yet he would like to still have a
general dress code.

REP. DAILY asked about the money that would have to be appropriated
for a new gym. The sponsor replied there is a gym on the facilities
that the guards could use, or the guards could possibly obtain access
to a local school gym. -

REP. HUENNEKENS thought the warden could address this issue and save
the taxpayers money. The sponsor stated the comparison between the
Idaho and the Montana prisons was vast. REP. HUENNEKENS stated

that during the tour of the Montana prison, many of the guards were
there on a voluntary basis to show the legislators around. The
sponsor stated he still had difficulty in determining the guards
that were on duty from the prisoners.

There was no further discussion on the bill.

SENATE BILL 4

SENATOR RYAN, sponsor, stated this bill would prohibit judges in
justice, city and municipal courts from using the services of
probation and parole officers. SEN. RYAN stated he is a parole
officer and last month approximately one-half of his caseload was
done for lower jurisdictional courts, which demand the same services
as the district court. The services are a full case history of a
criminal after he has been found guilty or pleads guilty. This
entails educational reports, family history, all reports from law
agencies on the individual (including out-of-state reports). If
all this information is important for lower courts to know, perhaps
the case should have been brought into district court instead.

Parole officers and the lower courts do not have the power to limit
the convicted person's movement; however in district court, a parole
officer can limit the convicted person's movements. The person
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cannot travel outside of a designated area without permission.

The district court can also limit the person's carrying of fire-
arms, but the justice court cannot. The lower courts are placing
people under a parole officer's supervision that takes the same

time and efforts &s a felony-convicted person, yet the parole officer
cannot limit his movements anyway. The convicted person knows this.

After this special session, the caseload will probably not go down
for parole officers. 1In adopting this bill, it will free up some
of the parole officers time to deal with the inmates out for parole
from the prison.

There were no further proponents.
There were no opponents.

During the question period, REP. SEIFERT asked who would provide
the service if it is to be provided. The sponsor replied counties
have probation officers that work for them in the juvenile division.
In the past, the parole officers have volunteered time to do this
when the case was more ipvolved. After awhile, however, the court
began to demand it upon everyone.

SEN. MAZUREK asked if this is a statewide problem or just in Cascade
County. The sponsor stated it is more prevalent in Cascade County
but other counties in the state would also pick up on it.

The sponsor also noted that they are Parole/Probation Officers
and the wording "parole or probation officers" is incorrect. The
"or" should be eliminated from the bill.

SENATOR CRIPPEN was concerned with what the representatives of thé
JP system think about the bill since none were in attendance to
testify. Who would perform the service? SEN. RYAN replied the
service may not be performed at all. Before, the parole officers
did the service on an informal basis when the judge had a need for
it, but now 1/2 of his work is done for the JP court.

CHAIRMAN ANDERSON asked if it is meaningful work that is done for
the JP Courts, to which the sponsor replied he felt it was a type
of delaying tactic.

REP. KEYSER stated it seemed foolish that the JP and lower courts
are using the parole officers time in the first place.

REP. YARDLEY stated if the bill was passed the parole officers would
not be able to do the work on a voluntary basis. The sponsor stated
if the JP had a real need for help with an involved case, they
probably could help out.
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CHAIRMAN ANDERSON asked what is the biggest impact of the parole
officers by just stopping to do the service. The sponsor replied
he d4id not think it was worthwhile from what is achieved. It
belongs with the lower courts.

There ware no further comments or questions on the bill.

EXECUTIVE SESSION

SENATE BILL 4

The Senate Judiciary Committee went into executive session on
Senate Bill 4.

SEN. CRIPPEN stated he was not comfortable in voting for this bill
because the JP courts were not there to give their opinion of the
bill. He was concerned with how the bill would tie into the
Governor's call. Many bills could be best handled during the
regular session.

It was asked what type of cases are handled in the lower courts.
SEN. MAZUREK mentioned all misdemeanors that the maximum sentence
of six months in the county jail or a fine of $500.00 would be

in the lower courts. This includes DWIs, criminal trespassing, bad
checks, and fish and game violations.

CHAIRMAN ANDERSON asked if the bill would tie into the special
session by decreasing the workload of the parole officers in
order to spend more time with the inmates that would be out on
parole. SEN. MAZUREK replied he thought so, or it would at least
reduce the number in Cascade County.

SEN. B. BROWN felt the bill should be handled during the regular
session.

SEN. O'HARA was concerned with input from the JP courts. SEN.
RYAN said during his work he has had contact with them.

SEN. S. BROWN did not feel the bill violated the call of the
special session. SEN. OLSON, however, thought that a bill of this
magnitude should be discussed when the regular session is held.

SEN. MAZUREK asked if JP courts in other counties use this. It

was replied they do, but to get a total picture of the whole

state there are 14 people under supervision under JP court status,
so it is very few people under supervision. This would still be
eight hours minimum for presentence investigation. Many of the
proposals in front of the legislature presently would have an impact
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on the parole officers.

SEN. MAZUREK asked what the department's position is on this bill.
JACK MCCORMICK stated the department is looking at corrections at
such a huge fashion that they didn't really have a position on
this bill; however, the department has recommended this bill on
previous occasions.

SEN. O'HARA asked why the bill did not pass before if it was
proposed during earlier sessions. The sponsor could not remember.

SEN. MAZUREK was concerned with what the JP courts thought and
wanted members of the committee to call JP members about the
bill. The sponsor stated if JP's were allowed to testify by
telephone he would like to be able to hear their testimony about
the bill.

The meeting recessed at 4:15 pm to reconvene at the call of the
chair.
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Total 63 66 129
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Joint Judiciary Committee

Design capacity and possible capacity of Montana State
Prison buildings, and number of inmates, of the type the
buildings were designed for, in the buildings.

John MacMaster, Legal Researcher

June 23, 1982

The last column on the attached table is based on the prison's
figures for the day Wednesday, June 23, 1982. The number of
inmates in any given building can and does change from day to
day, and can change quite a bit from week to week and month to
month. This is due to the reclassification of inmates into other
levels requiring movement of them into another type of housing.
It is also due to movement of previously reclassified inmates
into other types of housing when spots open up for them. This is
largely the cause of the discrepancy between various studies of
inmate population figures by building.
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