THE MINUTES OF THE MERTING OF THE HOUSH JUDTCTARY COMMITTER
SPECIAL SESSION
November 19, 1981

The meeting was called to order at 2:00 p.m. by Chairman Keyser.
The meeting was held in Room 436 of the State Capitol Building.
Roll call was taken and all committee members were present except
Representatives Seifert and Yardley, who were excused.

HOUSE BILIL 3 - EXECUTIVE.SESSION

CHAIRMAN KEYSER informed the committee members they had been given
copies of a sample grey bill, of HB 3, which included the amend~-
ments adopted by the Judiciary Subcommittee. He told them the
grey bill is strictly for reference. (See EXHIBIT 1)

REPRESENTATIVE KEEDY said he was still concerned with the relinguish-
ment procedure. It appears that an unwed mother could relingquish

her child without nccessity of being prescent at a court hearing to
determine whether the relinquishment was made voluntarily or with
full knowledge of the consequences of her act. He said he thinks

the relinquishment procedure can be done by an adoption agency or

the Department of Social and Rehabilitation Services (SRS). Repre-
sentative Keedy said he will not be comfortable carrying this bill

on the floor of the House if the protection for the mother is not
included in the bill.

REPRESENTATIVE HANNAH said page 2, line 8, and Subsection 11 of HB 3,
EXHIBIT 1, were designed to ensure the relinquishment was done
voluntarily. He said Section 40-8-109 also deals with parental
relinquishment and appropriate court hearings.

REPRESENTATIVE BROWN said the concern is that the judge should be
satisfied that the mother be sure, at the time of relinguishment,
of what she is doing and have that act be totally voluntary.

BOB PYFER, attorney for the Legislative Council, referred to page
2, subsection 5 of EXHIBIT 1, and said the judge has to be
satisfied the relingquishment 1is voluntary before parental rights
are terminated.

MR. PYFER said he cannot address the merits of this piece of legis-
lation. He said this bill puts the law back into effect the way it
was prior to SB 267 with the difference that it would retain the
provision of that bill that provides for notice to SRS and a court
hearing whenever a child is adopted under private adoption proceedings.

CHAIRMAN KEYSER said this committee is just to consider the section
that was repealed in SB 267; not to consider more amendments to the
bill.
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REPRESENTATIVE BROWN said if this committee is to reinstate that
law, it should be reinstated with the necessary changes discussed
by this committec.

REPRESENTATIVE HUENNEKENS referred to page 8 of EXHIBIT 1 and said
the bill provides that parentage will not be terminated until after
requirements for placement have been met. He said he doesn't feel
this committee can introduce new concepts in HB 3 that are not
within the scope of the call of the legislature.

REPRESENTATIVE DAILY said if this committee is going to put the

bill through the legislature, the bill should be what this committee
wants or not be passed at all. He said if the concerns are not
within the scope of the call, then maybe the call should be expanded
to take care of this committee's concerns.

REPRESENTATIVE BROWN asked if language could bhe added to the effect
that the courts must be satisfied that the unwed mother knows exactly
what she is doing before parental termination is granted.

MR. PYFER said the rationale for the bill being within the call is
that it will reduce the number of cases on the Aid to Families
with Dependent Children Program. That fits within the budget
aspect of the session. Chairman Keyser asked if the proposal by
Representative Brown would change that rationale. Mr. Pyfer said
it would not be in the same direction as the call.

REPRESENTATIVE BROWN said he doesn't see where his proposed language
would affect the number of AFDC cases. He said the percentage of
parents who give children up for adoption would not change.

REPRESENTATIVE ANDERSON said there should be a more careful review
of the Uniform Parentage Act to see how this committee's actions
affect the Act.

CHAIRMAN KEYSER asked Senator Mazurck how he felt about the proposed
language. Senator Mazurek said there are some instances where a
mother will refuse to appear before a judge. The language may
impede some adoptions. Scnator Mazurck said he feels that concern
is already addressed in HB 3 with the proposed amendments.

CHAIRMAN KEYSER asked Representative Keedy how the proposed language
would be effective if there are women who refuse to go to court.
Representative Keedy said if a woman refuses to appear in court,

the language would not help, but if an agency or SRS can go to court
for the relinquishment, a lot less women will go to court.

SENATOR MAZUREK said if a child is placed for adoption by an agency,
that agency makes sure that placement is made with the mother having
given voluntary relinquishment and the protection is there.
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REPRESENTATIVE HANNAH agreed with Senator Mazurek and sald he feels
the grey bill presented solves the major concerns of this committee.

REPRESENTATIVE HANNAH moved this committee adopt the amendments to
HB 3.

The motion was voted on and PASSED. All committee members voted aye
except Representatives Keedy and Daily.

REPRESENTATIVE HANNAH moved HB 3 DO PASS AS AMENDED.

The motion was voted on and PASSED. All committee members voted
aye except Representative Daily.

REPRESENTATIVE BROWN said he is not opposed to the bill but he feels
the bill does have problems and it should be looked at in the 1983
Legislative Session.

The meeting was adjourned at 2:45 p.m.
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November 19, 1981

To: Members of House Judiclary Commitleco, sSenator Mazurek and
Randi Hood (SRY)

From: Bob Pyfler

Re: Subcommittcee Amendments Lo HBY 3

1

Attached is a "grey Lall" incorporating amendments to B 3 adopted
by the subcommittec this morning. wasically, the amendinonts make
it clear that a relinquishment must be voluntary before a conrt
torminates parental vights (page 2, line @),

The amendments on page 5, lines 18-20, and the addition of amendments
to Section 40-8-109, MCA, (beginning on page 5, line 21) are noecessary
to specifically provide for voluntary relinquishment in the case of

a direct placement ot a c¢hild by the parents; these amendments are
necessary in light ol the ropealer of scoctions 40-6-132 throudgh
40-6-134 and should have bheen included o the introduced bill.

1f the Mull Judiciary CommilLbtee adoplts [hese amendments, the grey
Hill may simply be attached to the commiltoeo report to avoild
considerablo typing time.
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HOUSE 2TLL NGe 3 (1st S5)
INTRODUCED bY LOXRY,y MATHREK
AY REGUEST CF THE DCPARTHENT (!

SUCTAL AND REHARTLLTATION SERVICES

A BILL FUR AN ACT ENTITLGELO: AN aCT TD O KEYISE  THE  LAWS
RELAT NG TO RELTNCQUISHMENT 13 CHTLOREN 700 an0prTION;
AMENDTHG SECTTONS 40-6-125, ANB AOSE-10 0y AND_4028-107, MCa,
WEPEALING  SeCTIONS  40-6-132 eduse 40-4-134,  MCA; AND

PROVIDING AN IMBEOIATL FFFLOTIVE DATE W ®

BT ENACTED BY THE LEGISUATURE OF THU STATE OF MONTANMA :

MEALECTIGH  Section le  Relinguishment of parental
rights -= form, excecutions and revacationes {1) Any parent or
quardian viho proposes to relinquish custody of a child for
purposes  of placing the  child for adoption may do so by
executing o relinquishment by which all parental riqghts  to
the child arc voluntarily relinquished to an agency of the
state of Montana or o licoensced adoption agencya

() Lxcept a5 otherwise provided in  this sectiony a
relinquishment  shall  be by o separate instrument executed
before a notary publice.

(3) If the person from  whom o relinguishment s
required  is oo member of any of the armed scervices or is o in

prisony the relinguishment may be oxecuted and  acknosledqged
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before any person authorized by law to administer oithsa

(4) 1If the relinquishment is executed in another state
or country, the court having jurisdiction over the adoption
proceeding in  this state shall  datermine whether the
relinquishment was exccuted in accordance with the laws of
that state or country and may not nrocecd unless it finds
thaot the relinguishment was so oxectutods

(5) Upon the filing of o properly AND_VOQLUMIARILY
executed relinquishment of a child by o parent or quardiany,
the court shall immediately issue an order terminating the
rights of that parent or aquardian to  that  childe I[f  the
prghts ot hoth parents,  the  Supvivipg parents  or bthe
quardian bhave been terminateds the court shall issue an
orcer committing the child to the agency of the state of
Montana Ot Lhe Vicensed adoption aqgency Lo which the
relinquishment wos givena

(6) tntry  of an order Lerminating the righte of both
parents pUrsuant t o subsection (9) toerminates the
Jurizdiction of the district court over the child in any
divorce or separate maintenance actiona

(1) Upon petition of & person who executed a
relinauishment  and of the agency of the state of Montana or
licensed  adoption aqgency to WiE Gy thie child Was
relinguishedy the court wWwith which the relinqgquishment was

filed may qrant a hearing to consider whethor the
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rclinquishment  should be revekedes A relinquishment may not
be revoked it the child has been placed for  adoptions A
verbatim record of testimony related to the petition shall
be made.

Section 2« Section 40-6-125, MCAy 1S amended to  read:

"40-6~12%. Children bhorn out of vedlock --
relinquishment’ -—= consente (1) It the mother of a child born
out of wedlock proposes to relbinjuiash the child for adoption
and the relinquishment or consent of the birth father cannot
be obtainedy the child may not be placed for adoption until
the parental rights of the faother are terminated by the
court as provided in this party by the court pursuant  to
Title 49ly chapter 3y or by a court of competent jurisdiction
in another statce or countrya

(2) Pending the termination or other disposition of
the rights of the father of thie chiild born out of wodlocks
the mother may detrver—-phystealt-custody-of-her-chitd-to-the
depoartment-or—-n-ttcensed-—chttd-—ptactnag-~nqgency——by--tt+iirnyg
pxeCube _a_ _relinguishment__terpinating__bher__pighty _tao_the
childa I1f the melber relioguishea_the_cbilds_the _ageacy_ _of
the_state_of Moplana_or_the licepaed_adeption_agencCy Yo _wham
the__child__is__celinaulebed. way frle o petition upder this
RALL_Qr_a perition_of__dependoncy _or__oeQleet  pursuant  to
40-6-137w-~Upon 1itle 4la_chapleor Je_Pendipy_disposition_of

the petitiony the court may eonter an  order authorizing
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temporary care of the childe

{3)__Ax__the _reguest of the mother» her execution of a
celioguisbment _sbhall_be deloyed until_aftec tbhe _court _bas
determined _the _identity _of Ihe _father _ond _has_awarded
custody of the child Lo the father or terminated his__rights
under this_ Qarla”

Section 3. Section  40-8-103, MCAy i5 amended to read:

"40-8-103. Definitions. As uscd in  this chapters
unless the context otherwisa requires the following
definittions applys:

(1) "Adoption®™ means the act  of creating  the leqal
relationship heotween parent and chibd whien it does not exist
qgqenetically.

(2) "Adoptive parent” means  an adult who has become
the mother or father of a child through the leqal process of
adoption.

(3) YAgency®™  means a public or voluntary aqency
licensed by any jurisdiction within the United States and
expressly cmpowered to place children as o preliminary to 2
possible adoption.

(4) “Birth parcnt® means the mother or father of
genetic origin of g child but does not  include a  putative
father of o childe.

{(5) "Child" means any person under 18 years of gqge.

(6) "Cuudrt" means a Montana district court or o tribal
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court of any Montana Indian reservalion,

(7) "Department"™ means  the department of social and
rehabilitation services, as established and provided for in
Title 24 chapter 15y part 22.

(8) "Extended family member" mecans an adult who is the
child's qrandparcents, aunt or uncla, brother or sisters niece
or nephewy or first cousin.

(9} “Parent® means the birth or adoptive moﬁher or the
birthy adoptivey, or leqgal father whose parental riqhts have
not been terminateda

(10) "Placcment for adoption™ means the transfer of
physical custody of a child with respect to whom all
parental rights have been terminated and  who 15 otherwise
legally  free  for adoption to a person who intends to adopt
the child.

{(11) "Relinquishment® means the inforred and voluntary
refbeagae in writing of a1l parental rights with respeoct to a
child by a parent to an tadrvidunt-or agency  0OR__INDIVIDUAL
pursuant o 4H-6-13P-~through--40-6-134 [sectian 11 (R
40-8-109+ WHICHEYER IS _APPLICABLE."

SECTION As _SHECIIUN_40-8-109x MCAx L[S _AMENRED TO__READ:

"40-8-109. Placement tor adoption by parentse (1) No
parent may make a placement of a ¢hild tor adoption with a
person  wno  is o nob g stepparent or o member of the child's

extended family unless the parent filey a-nottee-of-narentat

e My 3
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ntocement with the district court for the county in which
the prospective adoptive  parenl  or the parent making the
placement residess:

{a)__a_netice of parental ulacemepti_and

{by _a__relingquishment__of _parental _rights___to __the
praspectiye  adeptiye  parepbe _executaed yeluotoerily and_io
accordgance with_[section 1(2) _thraugh (413a

(2) The notice of parental placement and___the
reliaguiabment  shell be filed prior to a parent®s placement
of the child with a person who intends to adopt the childe
The notice of parental placement shall contain the following
information:

(o) the name and address of each birth parenty i f
knowny and i1 f unknownsy the steps taken to  ascertain the
whareabouts of the varent or parents;

(o) the name and address o! ecach prospective adoptive
parent,

(c) the name and address or expected date and place of
birth of the chield; and

(d)  the name and address  of  counselsy, quardian ad
litemy or other representatives tf  anys for each of the
parties in (a) through (c¢) of subasecction (2).

(3) Upon receipt of o notice of parental placement gy
g o religautashmenty the  court shall requiroe that tne

department examine the child and conduct interviews with the
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birth parents and prospective adoptive parents and reéeport to
the court within 30 days but not earlier than 5 days after
the birth of the childe The report must state whether the
following requirements for placem2nt have beoen met:

{a) that thec decision to place was voluntarily made by
the birth parents;

{b) that the department ha< no temporary authority to
investigate or provide protective services to the family
under 41-2-402;

(c) that the birth parents, the prospective adoptive
parentsy and their representatives have aqrecd in Writing to
provide the court with sworn affidaovits contoining itemized
statements of all fees charqged or to be charqgedy, expenses
Incurred or to be incurreds and payments received or to be
received in connection with the proposed adoptive placement;

{(d) that the prospective adoptive parents have been
provided o medical and social history of the child and birth
sarents; ond

{e) that the proposed placement is in the child®’s best
Intoresta

{(4) Within 45 days of filing of the notice of parental
nlacement and_the_relinquisbmpenty the court shall schedule a
hearing to considesr the proposed placement.

(%) {a) At least S5 days® notice of the time and place

of the hearing must be given to the birth parentsy the
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prospective adoptive parents, any named quardian  ad  litem,
anag  the  aqgency  or person who conducted the investiqgation
under subscction (3).

{b) The hearing shall be closed to all persons except
those persons entitled to notice and their representatives
or counsel.

(6)y If the court finds that all requirements for
placement  have  been mety the court may itssue an order or
schedule a hearing for the purpose of  terminating parental
rights  and qgranting temporary custody to the prospective
adoptive parentse. The prospective adontive parents must file
their petition to adopt within 30 days of the order.

(7) If the court tinds that all requirements for the
adoptive placewment have not been mets the court may issue
any order appropriate to protect the childe®

Section %. Repealers Sections 40-6-132 throuqh
40-6-1349s MCA, ore repealed.

Section 6. Codification instructione. Section 1 is
intended to be codified as an inteqgral part.  of Title 4Q
chapter Oy part 1y and the provisions of Title 40, chapter
G part ly apply Lo L0CLiOn L

section (. Etfective date. This act  is  effective on
passaqe and approval.

-

-8- HEg 3
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2{/4}(,‘2;{‘_'__ BILL NO. _;f_w(ﬁ{)

INTRODUCED BY ____wheory ___ MAZUREXK

BY REQUEST OF THE DEPARTMENT OF

SOCTAL AND REHABILITATION SERVICES

A BILL FOR AN ACY ENTITLED: *AN ACT TO REVISE THE LAWS
RELATING T0 RELINQUISHMENT Of CHILDREN FOR ADOPTION;
AMENDING SECTIONS 40-6-125 AND 40-8-103, MCA; REPEALING
SECTIONS 40-6-132 THRQUGH 40-6-134, HCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE.™

PE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEM_SECTION Section le Relinguishment of parental
rights -- forms, executiony and revocations (1) Any parent or
quardian who proposes to relinquish custody of a child for
purposes of placing the child for adoption may do so by
executing a relinquishment by which all parental rights to
the child are voluntarily relinquished to an agency of the
state of Montana or a licensed adoption aqgencye.

(2) Except as otherwise provided in this sectionsy a
relinquishment shall be by a separate iInstrument executed
before a notary publica

(3) If the person from whom a relinquishment is
required is a member of any of the armed services or is in

prisonsy the relinquishment may be executed and acknowledged
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before any person authorized by law to administor oathse

(4) If the relinquishment is executed in another state
or countryy the court having jurisdiction over the adoption
proceeding in this state <shall  determine  whether the
relinquishment was executed in dccordance with the laws of
that state or country and oay not proceed unless 1t finds
that the relinquishment was S0 2xetutled.

(5) Upon the filing of a properly executed
relinquishment of a child by a parent or guardian, the court
shall immediately issue an order terminating the rights of
that parent or quardian to that child. If Lthe rights of
both parents, the surviving parenty or the quardian have
been terminated, the court shall issue an  order committing
the child to the agency of the state of Montana ar the
licensed adoption agency to which the relinquishment was
givene

(6) Entry of an order terminating the rights of both
parents pursuant to subsection {(5) terminates the
jurisdiction of the district court over the child in any
divorce or separate maintenance action.

(7). Upon petition of a persen who executed a
relinquishment and of the aqgency of the state of Montana or
licensed  adoption agency to which the chiid Was
relinguishedes the court with which the relinquishment was

filed may grant a hearing to consider whether the
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relinquishment should be revokede A relinguishment may not
be revoked if the child has been placed forv adoptione A
verbatim record of testimony related to the petition shall
be madee.

Section 2. Section 40-6-125+ MCAy Is amended to read:

"40-6-125. Children | born out of wedlock -
relinquishment -- consente (1) If the mother of a child born
out of wedlock proposes to relinquish the child for adoption
and the relinquishment or consent of the birth father cannot
be obtainedy the child may not be placed for adoption until
the parental rights of the father are terminated by the
court as provided in this part, Ly the court pursuant to
Title 41y chapter 3¢ or by a court of competent jurisdiction
in another state or country.

(2) Pending the termination or other disposition of
the rights of the father of the child born out of wedlocky
the mother may dedtver—-physicalt-cuatody-ef-her-chitd-to-the
department-or-a-t+ecensed-—chitd-—-ptocing-——-ngency-~by-—-ft+¥tng
execute a _relinguishment _terminating _her _rights_ _to the
child._XIf ibe mother rellinguishes the childs the _agency _af
the_state of Mopntapa or the licensed adoplion agengy fo whom
the _child is _relipguished may file a2 petition under this
part_or g pesirien_of__depepndangcy. or__peglect pursuant to
40-6-432v--bUpon  litle 4la_chopter_da_Pending_disposition_of

the petitiony the <court may enter an order authorizing
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temporary care of the childa

L3)__At__the _request of the mothers her_execution of o
relinguisbment _shall_be _delayed until _aftec _the _couri__has
determiped _the _idenfity _Qf the fatheg _and._bas_axarded
custody of the child to the fatber_or termipated his__gights

under _this_parta”

Section 3. Section 40-8-103y MCAs is amendaed to read:

"40-8~103. Definitions. As usced in this chapters
unless the context ctherwise requires the following
definitions appiy:

(1) TAdoption"™ mecans the act of creating the legal
relationship between parent and child when it does not exist
gencticnlly.

{(2) *®"Adoptive parent™ means an adult who has become
the mother or father of a child through the lYegal process of

adoptiona

{3) ®Agency® means a public or vcluntary aqgency
licensed by any Jurisdiction within the United States and
expressly empowered to ploce children as a preliminary to a
possible adoptiona.

(4) "Birth parent™ means the mother or father of
genetic oriqin of a child but does not include a putative
father of a child.

(5) "Child" means any person under 18§ years of aqe.

{6) "Court"™ means a Moantana district court or 2 tribal

_1'-.
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court of any Montana Indian reservatione

(7) "Department™ means the department of social and
rehabilitation servicesy as established and provided for in
Title 2y chapter 19y part 22.

(8) "Extended family member®"™ means an adult who is the
child®*s grandparents aunt or uncley brother or sisters niece
or nephews or first cousine

{9) "Parent® means the birth or adoptive mother or the
birthy adoptives or leqal father whose parental rights have
not been terminated.

(10) "Placement for adoption™ means the transfer of
physical custody of a child with respect to whom all
parental rights have been terminated and who is otherwise
legally free for adoption to a person who intends to adopt
the childa.

(11) "Relinquishment®™ means the informed and voluntary

release in writing of all parental rights with respect to a
child by a parent to an individual or ag2ncy pursuant to
49-6-132-throuqgh-46~6-134 [scction_Llle"

Section 4. Repealere Sections 4G0-6-132 through
40-6-1344 MCAy 3are repealed.

Section 5. (Codification instruction. Section 1 is
intended to be codified as en integral part of Title 40y
chapter 65 part 1, and the provisions of Title 40y chapter

6y part 1, apply to section l.
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Section 6. Effective date. This act i1s effective on
passage and approvale.

-End~-

- -



| ~ STANDING COMMITTEE REPORT

.......... Hovenber 19 . 9. 81
MR.....SPEAEER:
We, your Committee ON ......ccccccevvvericrvceeenniceirne e, JUDICIARY ................................................................................
having had under CoNSIAEIAtION ........ccoiiiiiirircitrcccieeee ettt ettt sa e ten e e eere e s seee B‘ OE;SE ...... Bifl No...... 3 ..........

A BILL POR AN ACT IHTITLED: TAN ACT TO REVISE THE LAWS RELAYING TO
RELIHQUISHMENT OF CRILDREN FOR ADOPTION: AMENDING SECTIONS {0-6-123
AHD 40-8~193, MCA; REPEALING SECTIONS 40-6-~132 THROUGH 40-€6-134, MCA:

AND PROVIDING An IMMEDIATE EFPECTIVE DATE.®

Respectfully report as follows: That........ccccovriiiiecie ettt e e HOUSH ............ Biit No....? .............
DO PASS__AS AMENDED (AMENDMENTS INCORPORATED 1N ATTACHED GREY BILL)
carerm o e x f':-;mrxgygpp' .................. G
Helena, Mont. ‘



