
THE MINUTES OF TIlE MEETING OF TIlE HOUSE ,JUDICIARY SUBCOMMITTEE 
SPECIAL SESSION 
November 19, 1981 

The meeting was called to order at 7:15 a.m. by Chairman Hannah. 
Members of the subcommittee include: 

Representative Gary Bennett 
Representative Aubyn Curtiss 
Representative Tom Hannah, Chairman 
Representative Herb Huennekens 
Representative Michael Keedy 

Representatives Huennekens and Keedy were not present at this 
meeting. 

HOUSE BILL 3 

SENATOR JOE MAZUREK, cosponsor of HB 3, passed out copies of pro­
posed amendments to HB 3. (See EXHIBITS 1 and 2) 

The subcommittee read through the amendments and decided the 
amendments contained in EXHIBIT 2 were what the subcommittee 
wanted to insert into HB 3. 

CHAIRHAN HANNAH said the proposed amendments in EXHIBIT 2 would 
leave Subsection 11 in the bill. lIe said Representative Keedy 
was concerned that if Subsection 11 was left out of HB 3, 
relinquishment by the parent(s) would not necessarily have to 
be done voluntarily in a court. Chairman Hannah said that issue 
would be clarified by leaving Subsection 11 in the bill. 

REPRESENTATIVE BENNETT said another concern of Representative 
Keedy was over the Department of Social and Rehabilitation Services' 
(SRS) involvement in the adoption proceedings. Representative 
Keedy did not want SRS to be the only decision maker in the 
adoption procedure. Representative Bennett said with the new 
amendments there is enough language that requires the courts to 
be involved with any adoption placements, private or otherwise. 

SENATOR MAZUREK said court action is involved in any relinquishment 
or adoption procedure. SRS is involved in private adoption arrange­
ments, but if the unwed mother wants to place the child with 
someone in the family, SRS will not be involved. 

CHAIRMAN HANNAH said if Representative Keedy has any problems 
with the amendments, he can bring those problems up in the full 
committee hearing. 

BOB PYFER, attorney for the Legislative Council, said it would be 
helpful if all committee members received a copy of a grey bill, 
with the amendments incorporated into the bill, for reference. 
He offered to make up a grey bill for committee members. 
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REPRESENTATIVE CURTISS moved this subcommittee accept the amend­
ments contained in EXHIBIT 2. 

REPRESENTATIVE BENNETT seconded the motion. 

The motion was voted on and PASSED UNANIMOUSLY. 
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SENATOR MAZUREK thanked the subcommittee members for their considera­
tion of HB 3 and the proposed amendments. 

The meeting was adjourned at 7:45 a.m. 

~f_~ 
TOM HANNAH, Chairman Vlckl Loftho~$e, Secretary 
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l' ·10-6-132. Petition for relinquishment of custody 
Any parent who propos.es 10 relinquish cllstody of a child' 

of chili (1) 

"-tV-~ ~ 
~ ~~1 ____ ~~ aA ----~i·_~ ~~ /'1-1 -{!;--£t~--~~ 1-/ 

~e~ qtfY-:~ !(1~0~C-~-- -~" P"'P'''''' ,:f--------~ 
placing the child for adoption may do so by petitioning the district court 
upon forms supplied by the couit:-- L"l\ >1 't', " f t,. 'I r _,. ) () ~ 

(::!) The petition shall contain the following information:---­
ta) the nallH' and age of both hirth parpnts, if kn()wn; 
tid till' 1l1lllll', if 1I11\', IIlld 1111' 111:(' (If t hI' child; 

"trl--l..be-M<.'e'''ftnd-religion -of-both birth-parent~;if known; and 
-+d.(C)why relinquishment is desired. 
Cll Upon receipt of the petition, the court shall set the time for hearing 

ttw matter. 
14) The parent-child legal relationship may not he Iprminaleci by relin­

qlilshment proccpdings unl('ss both hirth par('nts join in the pdition tllllpss 
t he parent-child Ipgal relationship of a parent not joining the petition has 
(('[minated. ' , 

\' -10-6-133. 
may not issue 

Heiinquishmentfpearing - requirements. (1) The court 

an order of relinquishment ~':~- -tv- IP-- .. ~~~_ 

)II)/' t-/J~ ." .' 
- until It IS satisfied that thl' relln-' _fJ1c J7, lA- i'~P c ,\---

'!lIishing pan-Ilt has been counsl'lt·d alld flilly understands the conseqllences 
(,! his art. 

(2) If the court finds after the hearing that it is in the best interests of 
the birth parents or child that no relinquishment be granted, the court shall 
t'llter an ordt'r dismissing the action. 

(:H If the court is not satisfied that the relinquishing parent has been 
cuunseled and fully understands the consequences of his act, it may continue 
the matter. The court may, after considering the best interests of the child, 
order the child to be placed in foster care while the matter is continued. 

(4) If the court finds at the hearing that the relinquishing parent has 
been counseled as provided in subsection (1) and that the relinquishment 
would best serve the interests of the birth parents and the child, it shall 
('nter an order of relinquishment. The order shall contain language terminat-
ing the parent-child legal relationship. I / / J 
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40-8-109. Placement for adoption by p'lrcnts (1) N t 
make rt 1)1 t f' I 'II f· ',0 paren . may 

( aCellH'1l () 11 C 11 ( or adoption with a person who is IIC)t 11 '.1(' , 
enl I fl' ., pp.tr-

. :),r H n~l'1l1 It'r 0 I Ie dlJld> extended family unless the parent filf's a 
/lotxe of p.lrC'nlal pla,cf'nH'llt wIth 11)(' district ('oml for tilt' coullty ill wllicl 
the('2,)r();~!)e~~II\'e .adop~'ve parent or t.he parent lIlaking the pla('ellle~t resides. I 

I 
h( I~otl('(' Of. parl'ntal pla('(,lllpnt shall 1)(' filed l>rior to '\ I)'lrellt's 

p acement ! tl I II . h « , . (). Ie c \I ( WIt 11 person who intt'ncis to cHlopt t he child. The 
notIce of parrlltlll placement shall c()n.t<~ill the following illformation: 

Jft~~.-~ ~?~ 
the ~ame)a.H4 addresY'ef each birth parent, if known, and if unknown 

. , 
(a) 

- .~-t.f ~t:Lv1;... , r' q, ___ 

the steps taken to ascertam tbe WhQn.labQUtg,*jf~ent--t)r paren lll ; 
(b) the name and address of each prospective adoptive parent; n 

(c) the nanll' and address or expected date and place of hirth of the child; 
alld 

(d) the namc and address of counsel, guardian ad litem, or other repre­
sentative, if any, for each of the parties in (a) through (c) of suhsection (2), 

(:1) Upun receipt of a not.ice of parental placcment., t.he court shall require 
that the department examine the child and conduct intl·rviews with the birth 
parents and prospeci ive adoptive parents and reporl to the court within :)0 
days hut not earlier than :i days aft('r the hirth of the child, The f(~p()rt must 
slat(· wllt'll1l'r t h(' following r('quir(,lIH'nts for plan'llwnt have heen met.: 

(a) that the decision to place was voluntarily made by the birth parents; 
(b) that tIl(' department has no temporary authority to investigate or pro­

vide protective sl'r\'iccs to the family under 41-~-4()2; 
(c) that the birth parents, the prospective adoptive parcnts, and their 

represen tat ives haw agreed ill writing to provide th(' com! wi th sworn a ffida­
vits containing it('IlIized statements of all fet's charged or to be chargf'd, 
ex !l('nSl'S i Ilcurred or I () Ill' i Ilcurred. and pay men ts f('('('ived or to I){~ received 
in connection with the proposed adoptive placement; 

. 
L:Z. -- I () 9 
o / 

(d) that thl' prospective adoptive parents have been provided a medical '/-' -t-
and social history of the child and birth parents; and ~ ilYl:yj.L. ~' (.Lc-.~:....-_vV1 __ 

(e) that the proPOS.(.'(~ r.)13Cemcnt is in. the Ch. ild's best in,~~rest( () 7 '. 1-.. ~ .. "'1'01 
LG __ ! }~i~ ~r.! '.v "let _.~. ( (' 11) Ct (( tt/t L~j! ~t-l /'l~::0~~!:r-J-J.r-=--



(4) Within 45 days of filing of the notice of parental placement, the court 
shall schpclllie a hearing to consider the proposed placement. 

([)) (a) At \('ast [) clays' Iloticp (If the tinw lind plnc(' of the hearing IIlW;l 

be given to the birth parents, the prospective adoptive parents, any named 
guardian ad litem, and the agency or person who conducted the investigation 
undl'r suhsection ,:\). 

(b) The heari ng shall be closed to all persons except those persons ent i· 
tIed to notice and their rl'presentatives or counsel. 

(G) If the court finds that all requirements for placement have been llWt, 

the court may issue an order or-schedule a-hearing for the purpose of terllli. 
-nat-inr;-PllrentHI-.r~~ht.,Hand granting temporary custody to the prosprctivt, 

adoptive parents. The prospective adoptive parents must file their petition to 
adopt within :30 days of the order. 

(7) If the court finds that all requirements for t.he adoptive placement 
have not been met, the court may issue any order appropriate to protect trw 
child. I I 

~\;f-" 

1, 

t , ' 

L::;1. 
I I 

.... ') 
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i 
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:5 



" 

EXHIBIT 2 
11/]1)/81 

... 



", 

40-8-109. Placement for adoption hy parents. (1) No parent may 
make a placement of a child for adoption with a person who is not a steppar­
ent or a memher of the child's extendt'd family unless the parent files-a­
-I\Gii~par~ntal-~~ with the district court for the cOllnty' in wtllch 

tp the prosDeclive_adol:tive parent or the parent making the placeme~t resides- ~ 

l ~) C{ ~'-'~ t'.! f ft..,. .. ,~. v\.JA'. J / (' /(.,~, c..r~'lJ-; ~ . 

Zic.--.. "-"" ,.. 'J (,\~I - J ,,'J /( " ,.,;~(,(i /\ ~<I /LtL ; ", '. 
~u-u4vll \ r' 1 ~ V' . (/.' 

.. ' , , r - ~' . () • ( ,'.f I~"f.d:l~ JZf-,< .. (AJ'. ((J 
-I;r -th tP'1"i·· (/C<<< ('t~(J ,,, . ,;.tl 
~/..Nl~".Njo ~FP vA tluJ".,...( . 

" 
.\ 
1.1 

1 ~.i,,-tu;-y, L. (:< ) -t/PtlyAH) J, 
------_ .... -.--.--

. ~ -t Ro. __ ~~.~;~,~.~~:w.'~.v.\t. 
(2) Tilt' 1101 in' of purPlltll1 plllcclllent0s~1H1l 1)(' fih-d prior to 11 .pan:l~t's 

placement of the child with a person who lfItcnds to adopt the child. I he 
notice of parental placement. shall contain the foll(lwing information: 

(a) the lIame and addrt~ss of each birth par('nt., if known, and if unknown, 
lhe steps taken to ascertain the whereabouts of the parent. or parents; 

(b) the name and address of each prospective adoptive parent; 

bz IW 

(c) the naflW and address or expected date and place of birth of the child; 
and 

(d) Ill(' llallll' alld address of counsel, guardian ad litem, or other repre­
sPlltalivt:', if any, for ('ach of thr parties in (a) through (e) of subsectioll (2). 

( 
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. I ' I ..J . v.-..,..t v\ /,:L ~~~,:~ .. vlj~ 
.::..------. ---- .' .. -...... 

(3) Upon receipt of a notice of parental placement. the court sh-~il require 
that the department examine the child and conduct IJlterview5 with the birth 
parents and prospective adoptive parent.s and report to t.he court within 30 
days but not carlier than:) days after the birth of the child. The report must 
statl:' whet her t he following requirements for placement have been met: 

(a) that the decision to place was voluntarily made by the birth parents; 
(b) that the department has no temporarY,authority to investigate or pro­

vide protective services to the family under 4 r::~-402; 
(c) that the birth parents, the prospective adoptive parents, and their 

representatives have agreed in writing to provide the court with sworn affida­
vits containing itemized statements of all fees charged or to he charged, 
exppnses incurred or to be incurred, and paymrnts received or to be received 
ill (,OI1lH'rlioll wit h the proposl'd adopt iv(' plan'llH'llt.; 

(d) thaI t h(' prosp(,ctive adoplivp parpnts have Iwen provided a medical 
and social history' of the child and birth parpnts; and 

(e) that t h(' proposed placl'mpnt is in thl' child's hl'st interest. 

I ) 

t1::1'-/ .~ , I /eV~lfvV~~ 
(4) Within 4:, days of filin~ of the notice of parent~lce'nieI1i/,TheC()llrt 

shall schedule n Iwaring to cOllsider the proposrd plncrmpnt. //' , 
(5) (a) At least 5 days' notice of the time and place of the hearing mw;t 

be given to the birt h parents, thp prospective adoptive parents, any named 
guardian ad litem, and the agency or person who conducted the investigation 
ullder subsection (:l). 

(b) The hearin~: shall be closed to all persons except those persons enll 
tied to notice and their fl'pr('sentatives or counsel. 

(Ii) If the court fillds that all requirements for placement have been met, 
t he court may iSSllf' an order or schedule a hearing for the purpose of terllli­
nating parental rights and granting temporary custody to the prospectivp 
adoptive par!'nts. The prospective adoptive parents lllllst file their petition to 
adopt within :\() days of tht' ord('r. 

(7) If the court finds that all requirements for the adoptive pla<:eme:lI. 
have not been met, the court may issue any order appropriate to protect tilt' 

child. 
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1 

2 

3 

4 SOCIAL AND REHABILITATION SERVICES 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE LAWS 

1 RELATING TO RELINOUISHMENT OF CHILDREN FOR ADOPTION; 

8 AMENDING SECTIONS 40-6-125 AND 40-8-103, MCA; REPEALING 

9 SECTIONS 40-6-132 THROUGH 40-6-134, MCA; AND PROVIDING AN 

10 IMMEDIATE EFFECTIVE DATE.-
\ 
i 11 

... 12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 ~f~_Sf'Il~ Section 1. Relinquishment of parental 

14 riqhts -- form, execution, and revocation. (1) Any parent or 

15 guardian who proposes to relinquish custody of a child for 

16 purposes of placing the child for adoption may do so by 

11 executing a relinquishment by which all parental rights to 

18 the child are voluntarily relinquished to an agency of the 

19 state of Montana or a licensed adoption agency. 

20 (2) Except as otherwise provided in this section, a 

21 relinquishment Shall be by a separate Instrument executed 

22 before a notary public. 

23 (3) If the person from whom a relinquishment is 

24 required is a member of any of the armed services or is in 

25 prison, the relinquishment may be executed and acknowledqed 
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1 before any person authorized by law to administer oaths~ 

2 (4) If the relinquishment is executed in another state 

3 or country, the court having jurisdiction over the adoption 

4 pr oceec1 i ng in this state sh,'ll1 df't(~rf.line whether the 

5 relinquishment was executed in dccordance with the laws of 

6 that state or country and IllLly not proceed unless it finds 

7 that the relinquishment was so executed. 

(5) Upon the f i I j ng of properly 

9 relinquishment of a child by a parent or guardian, the court 

10 

11 

12 

shall immediately issue an order terminating the rights of 

that parent or guardian to that child. If the rights of 

both parents, the survivinq parent, or the guardian have 

13 been terminated, tho court shall issue an order committing 

14 the child to the agency of the state of Montana or the 

15 licensed adoption agency to which the relinquishment was 

16 given. 

17 

l8 

(6) Entry of an order term;natinq the r~qhts of both 

parents pursuant to subsection (5 ) terminates the 

19 jurisdiction of the district court over the child in any 

20 divorce or separ~te maintenance action. 

(7) Upon petihon of a person who executed 

rel i nqu i st1ment ~nd of the agency of the state of Mont<Jna 

1 i cen$I>(j <JdoptiOil <lq.·ncy t 0 wh i ell the chi i f1 

relinquished, the court with which the relinquishment 

21 

22 

23 

24 

25 filed may grant a hearang to consider whether 

-2-
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rel inQuishment should be revoked. A relinquishment may not 

be revoked if the child has been placed fov adoption. A 

verbati~ record of testimony related to the petition shall 

be made. 

Section 2. Section ~O-6-125, MeA, is amended to read: 

"40-6-125. Child~en born out of wedlock 

relinquishment -- consent. (1) If the mother of a child born 

out of wedlock proposes to relinquish the child for adoption 

and the relinquishment or consent of the birth father cannot 

be obtained, the child may not be placed for adoption until 

the parental riQhts of the father are terminated by the 

court as provided in this part, by the court pursuant to 

Title 41, chapter ), or by a court of competent Jurisdiction 

in another state or country. 

(2) Pending the termination or other disposition of 

the riqhts of the father of the child born out of wedlock, 

the mother may de~+ver-phy5+c~t-e~~todT-6f-h~r-eh+td-te-the 

depertment-or-e-++een~ed--cht+d--ptectn~--egeney--by--f+ttnq 

~~£cu~ __ a __ ~~llnuulsbm£D1--1£Lmlna11D~_b~L __ £lgbt~ __ lQ~ 

~bll~._1!_1be_mQlb£L_r£lln~u~b~S-ib~_~bll~~_tbe __ ag~D~~ __ Qf 

lb~_~~~Q1-M~ntang_QL_~~_li~~D~~_aDguliQfi-ag£Q~_tQ_~bQm 

tb~ __ ~bl~ __ 1s-_~~11D~Yi~b~ __ m~1_fil£ a petition UllQ~L_tbl~ 

PgLl_gL_a_~c~i~lgD_~f __ aeu£n~~n~~ __ gL __ De~l~ct pursuant to 

~e-6-i3~.--~rnn Ill1e_~1._cbdPtCL_J._ecndlDO_dlSPQsltloo_of 

tb~ petition, the court may enter an order authorizing 
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temporary care of the childs 

l~ __ At __ !b~ __ L~gU~~~_~1-tbe-IDQtb~L~_n~L_eX£~y!lQO_~t_~ 

LellOQu~b~nt_sh~11_b~_~1~~g_UD1il_~f1~£ __ ~b~ __ ~QUL1_-DaS 

.d!!.tf!!JBID!!~L_.tbiL_l51£nt.l:tY __ ilf __ ..tbc. __ f.l..l.t.tJe.r __ .. 'nd __ hi.l!i-'i)j.rJr:af.!!.i 

.c.u.st.Qa¥~f_tb1Li:hilcLt..Q_tb.e_fdtber._Qr.._.t£r.miD£lt.e~:Lbl!i __ .[l~bts 

lJD.d.er._tblS_12il.Ct.a 1l 

Section 3. Section 40-8-103, MCA, is a~ended to rcad: 

"40-8-103. Definitions. As used in this chapter, 

unless the context otherwise requires the following 

definitions apply: 

(1) "Adoption" means the act of creatinq the leqal 

relationship betwe~~n p.)rent and child when it docs not eXQc:;t 

qeneticall y. 

(2) ftAdoptive parent" means an adult who has beco~e 

the mother or father of a child through the legal process of 

adoption. 

(3) "Agency· means a pub) ic or voluntary 

licensed by any Jurisdiction within the United States and 

expre~sly empowered to place children as a preliminary to a 

possible adoption. 

(4) "Birth parent" means the mother or father of 

genetic oriqin of a child but does not Include a putative 

father of a child. 

(5) "Child" means ~ny person under 18 years of .)qe. 

(6) "Court" means a Mont<1ne! district court or a tribal 



, .. 

LC 0108/01 

1 court of any Montana Indian reservation. 

2 (1) "Department" means the department of social and 

3 rehabilitation services, as established and provided for in 

4 Title 2, chapter 15, part 22. 

5 (8) "Extended family member" means an adult who is the 

6 child's grandparent, aunt or uncle, brother or sister, niece 

1 or nephew, or first cousin. 

8 (9) "Parent" means the birth or adoptive mother or the 

9 birth, adoptive, or legal father whose parental rights have 

10 not been terminated. 
, 

\ 

J 11 (10) "Placement for adoption" means the transfer of 

12 physical custody of a child with respect to whom all 

13 parental rights have been terminated and who is otherwise 

14 legally free for adoption to a person who intends to adopt 

15 the child. 

16 (11) "Relinquishment" means the informed and voluntary 

11 release in writinq of all parental riqhts witn respect to a 

18 child by a parent to an indiVidual or agancy pursuant to 

19 

20 Section 4. Repealer. Sections 40-6-l32 through 

21 40-6-134, MeA, are repealed. 

22 S~ct;on 5. Codification instruction. Section 1 is 

23 intended to be codified as an integral p~rt of Title 40, 

24 ch~pter 6, part 1, and the provisions of Title 40, chapter 

25 6, part 1, apply to section 1. 
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1 Section 6. Effective date. This act is effective on 

2 passage and approval. 

-End-
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