MINUTES OF THE MEETING
TAXATION COMMITTEE
MONTANA STATE SENATE
April 13, 1981
The 67th meeting of the committee was called to order at 8:00 a.m. in
Room 415 of the State Capitol Building, Chairman Pat Goodover
presiding.

ROLL CALL: All members were present.

CONSIDERATION OF HOUSE BILL 609:

"AN ACT TO PROVIDE A GRADUATED SCHEDULE FOR THE TAX RATE
APPLICABLE TO IMPROVEMENTS ON REAL PROPERTY FOR NEW AND
EXPANDING MANUFACTURING INDUSTRY; PROVIDING FOR LOCAL
GOVERNMENT APPROVAL; AMENDING SECTION 15-6-134, MCA;
PROVIDING AN EFFECTIVE DATE."

Senator McCallum took over the chair while Senator Goodover,
District 22 Great Falls, presented the bill.

GOODOVER: The basic part of the bill is the new section start-
ing on page 3 where there are definitions for new or expanding
manufacturing industries and then new or expanding assessments.
In the first 5 years improvements to property shall be taxed
at 50% of taxable value. Each year thereafter the tax will be
increased by 10% until the full taxable value is attained in
the 10th year. In subsequent years, the property shall be
taxed at 100% of its taxable value. 1In order for a taxpayer
to receive the tax benefits, the governing body of the affected
county or the incorporated city or town must have approved by
resolution the use of the schedule provided for in subsection
1 for its respective jurisdiction. The electors may end the
tax benefits by majority vote at a general election, but the
tax benefits may not be denied an industrial facility that
previously received the benefits. The taxpayer must apply to
the county assessor on a form provided by the DOR for the tax
treatment allowed under subsection 1. The application by the
taxpayer must first be approved by the governing body of the
appropriate local taxing jurisdiction, and the governing body
must indicate in its approval that the property of the appli-
cant qualifies.

This is another effort to provide incentive for people to either
begin or expand their operations in Montana to provide additional
jobs, adding to the tax and economic base of the community.

PROPONENTS: John Lopach, Economic Growth Council of Great
Falls; Forrest Boles, President Montana Chamber of Commerce;
and Dave Goss, Billings Area Chamber of Commerce.

HAGER: Do you know if a construction permit is required any-
where in the county?
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GRIBBLE: 1In 1979 the legislature made it possible for local

jurisdictions to adopt a building code outside the counties.

They stipulated if the counties didn't adopt the State build-
ing code the state would take over.

CRIPPEN: It refers to new or expanding industry. One of the
problems this committee had with another bill from the House
was this type of incentive, while great to get new businesses
in, could very well place an undue economic burden on existing
industry or business that has weathered the cycles and then is
forced to compete with a new industry as far as property taxes
are concerned. Have you any comments on that?

BOLES: It is always a question. As you might suppose, a good
businessman recognizes the more activity he has in the area he
will get his share of that piece of the action. A good example
of that attitude is when the Outlaw Inn in Kalispell was built.

CRIPPEN: This pertains to manufacturing industry. What about
a business that is employing new people?

BOLES: There is one other law that applies for an increase
in the number of employees. If you increase by 30% you will
get a tax credit.

LOPACH: This is to give an incentive to those who export
products, making it possible for more retail businesses and
service businesses to have customers. We probably amended this
as manufacturing enterprise for that reason.

ELLIOTT: You are a member of the Economic Growth Council of
Great Falls. What is the makeup?

LOPACH: It is a local development association which has 25

or so dues paying members. It is made up of city and county
officials, and business and union interests in the Great Falls
area. The purpose is to expand tax base in the area.

ELIOTT: You have made quite a few studies as to what induces
people to come into an area?

LLOPACH: Yes. I have looked over our area and the state to
determine what Montana has.

ELIOTT: Taxes are rated quite low on the schedule. 1Is there
a situation where taxes are inching up?

LOPACH: Our taxes average 86% of the national value. Tax
abatements for an industry moving into a new area are fairly
low. They have to look at labor pool, labor costs, costs of
building, costs of land.

ECK: As far as procedure goes. It appears this would enable
the county to make a decision on each case coming in. When a
manufacturing plant gets to the point of applying for a permit,
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they make a decision on that particular plant?

GOODOVER: County makes if it is in the county; city if in the
city.

ECK: It appears if you are going to allow the electors to cancel
that power of the county, it might be well to have hearings. I
think they would take care of the problem of a manufacturing
plant that would come in and maybe unfairly compete with an
existing plant.

GOODOVER: My experience in working with city and county people

in ‘the 22 years in Great Falls and 10 years prior in Missoula,
they are careful about how they come out with a resolution.

They will set the date for a hearing to make sure they are

headed in the right direction. There is always a good possibility
of repercussions from the population if you don't do that.

ELLIOTT: I would like an explanation between what the law is
on the books now and this bill.

LOPACH: There is an existing Montana code 15-6-135 which pro-
vides 73% reduction for property taxes for 3 years for indus-
trial property. This law does not apply to industries located
in Montana more than 3 years and therefore does not allow us

to offer tax abatement to existing industries that are expand-
ing. This law requires a DOR hearing whenever an industry will
employ more than 100 people to determine whether there will be
adverse impact on the community. The problem the industrial
developer has is that he would like to offer a straight tax
incentive to manufacturers who would like to locate there. We
don't want to tell them they have to go through a DOR hearing to
determine that we have an impact.

CRIPPEN: Have you compared HB 835 with the new provisions of
834? When you refer to the local taxing jurisdiction are you
dealing with school taxes?

GOODOVER: This applies to the city or the county district.

This is a beginning point, again to try and get something started
on the books to give incentive to people because of the economy.
If it gets one person to start a trend, it could snowball and

do some good. The purpose is to get something to show we are
interested in offering incentives for people trying to get a

job. I would move that we concur in HB 609.

CRIPPEN: I have a problem with the jurisdiction definition.

NORMAN: I move that we continue with the hearing and act on
the consideration of the bill later. The motion carried.

The hearing was closed on HB 609.
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CONSIDERATION OF HQUSE BILL 834:

"AN ACT TO EXEMPT CERTAIN CAPITAL GAINS AND DIVIDEND
INCOME FROM PERSONAL INCOME TAX OR CCRPORATE TAX FOR
INVESTMENTS IN SMALL BUSINESS INVESTMENT COMPANIES;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

Senator Pat Goodover, District 22, Great Falls, co-sponsor of
HB 834, said in its original form the bill was to provide tax
credits for investment in small business. Montana has had only
one that got off the ground--in Missoula years ago. SBIC
availability in Montana now is limited. Originally it was
wanted to set up regional areas. Now it allows an exemption
for certain capital gains and dividend income from personal
income tax or corporate tax for investment in small investment
companies. The only benefit anyone gets now, as the bill is
amended, is that capital gains are exempted. It doesn't give
the incentive the original bill did. SBIC starting now will
not make money to provide capital gains or dividends for

quite a few years. Great Falls is in a position where they
would like to get things started. Comments about SBIC poten-
tial will be from John Lopach.

PROPONENTS:

John Lopach, Economic Growth Council, Great Falls, said HB 834
is an effort to give to the communities in Montana, if they
choose the right to create some economic development, tools
that will allow them to expand their economic base. He pre-
sented copies of the Small Business Act to the committee,
Attachments #1 and #2.

As individuals start up their businesses they lose their net
worth because of development and marketing expenses. In my
time with state government I have worked with the Governor's
office and with small manufacturers through the state. The
No. 1 cause of their being unable to expand is the lack of
equity. Small business is organized to make available 20% of
organizing capital to any one small business. In addition to
the net worth of the business this allows them to attract
locans from commercial banks. In Great Falls we would like

to establish SBIC with 3/4 million, perhaps as high as 2.5
million dollars, by using the base from Anaconda to offer the
businesses in the city an incentive. That will enable us to
take advantage of the federal financing bank to issue deben-
tures in the public market and bring back in another 3 or 4
million dollars to be used to augment the borrowing base in
manufacturing companies. We had asked for legislation to
consider a 50% tax credit. That was amended in House Taxa-
tion to back-end benefits, forgiveness of capital gains tax,
and dividend income tax for investors and small companies.

Forrest Boles, Montana Chamber of Commerce; Dave Goss, Billings

Area Chamber of Commerce; and Dennis Burr, Montana Taxpayers
Association.
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There were no opponents. Questions were called from the
committee.

B. BROWN: On the fiscal note it indicates perhaps as much
as 5.5 million dollars. I am curious to know whether amend-
ments affect that note.

NORDTVEDT: That fiscal note is cancelled. If SBIC's are
successful the state loses a tax revenue from the profits

but those would be more than offset by a tax gain from success-
ful business if they got started.

SEVERSON: Where you have taken out tax credit and only have
capital gains. It looks like you need help on the-front-end.

GOODOVER: They amended it to take out tax credits. It
really doesn't have the advantages the original bill had.

ELLIOTT: What's the credit that was taken out?

GOODOVER: 50%. There were no further questions and Senator
Goodover closed. This bill is to look at another avenue of
providing some benefit to people in Montana who have money to
invest in a small business corporation. It is venture capital
on their part. They could dget quicker rates elsewhere, but
there are people who would like to invest in businessas.

The chair was turned back to Senator Goodover.

CONSIDERATION OF HQOUSE BILL 835:

"AN ACT TO GENERALLY CLARIFY AND REVISE THE LOCAL OPTION
MOTOR FUEL TAX; ALLOWING THE DEPARTMENT OF REVENUE TO
COLLECT THE TAX; ESTABLISHING FILING PROCEDURES FOR
DISTRIBUTORS; ESTABLISHING PENALTY AND INTEREST FOR
DELINQUENT TAX, ENFORCEMENT PROCEDURES, AND A STATUTE

OF LIMITATIONS; AMENDING SECTIONS 7-14-301 THROUGH 7-14-
304, MCA."

Representative O'Hara said last session the legislature gave
authority to local governments to collect a 2% tax to be used
to improve local roads. This hasn't been used because there
is no way to collect the tax. This bill attempts to let the
state collect the tax and the local government would pay them
for the administrative cost of collection. One percent of
the tax collected would go to the distributor for his cost.

PROPONENTS: Dan Mizner, Montana League of Cities and Towns;
and John Clark, DOR.

OPPONENTS: John Brannbeck, Montana Intermountain 0il Marketers
Association. The law on the books now is unworkable. Our
Association worked with the last legislature and told them at
that time we would be willing to work to iron out difficulties.
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This leads to my testimony now. I would like to address my
comments to HB. 499 and 835 and, at the seme time, Attachment
#3, suggested amendments. He introduced Tex Pate, Doug
Alexander, and Howard Wheatley and said they all would be
happy to answer any questions the committee might have.

NORMAN: What's the position of your organization on includ-
ing diesel fuel in the bill?

MIZNER: The original bill was the 1% tax. The intent was

not to come back and ask for that in this bill. On the other
pieces of legislation we will be testifying for the increases
that cover diesel. We didn't think that it was a problem to

do it with this one at this time. HB 499 is the bill. Fifteen
percent of the people voting in the last election have to vote
on this one.

McCALLUM: What's the difference? An initiative can be set
up by 15% of the people votimg but it doesn't say anything

about an election. Can 15% impose this 1 or 2 percent per

gallon of gas?

MANLEY: On page 3, where it says "revenue derived." Revenue
derived from excess tax must be apportioned among the counties
and municipalities. How will this work? On length of miles,
number of people...?

MIZNER: On the cars registered inside and outside the city
limits. ‘

ECK: Under an initiative it is my understanding 15% present
a petition to the governing body or refer it to the voters.
Maybe this is flawed. What we might want is a referendum.

McCALLUM: I have no objection to them getting 1%, but the 15%
bothers me.

HEALY: Billings and Yellowstone County had an election about
raising gas tax about a year ago.

MIZNER: They started out to have one. The initiative was
on the ballot. Mr. Stephen and I met with them and they
called it off.

HEALY: On the handout from IOMA, if the communities actually
impose this tax (refer to No. 5 and 6 on handout). In my
county what will stop people from going to Walkerville to

buy their gas?

GOODOVER: It would have to be a county election.
MANLEY: Has anybody figured out what this 1% would be for

you people to keep the records for the state? What does
that amount to?

%



April 13, 1981
page 7

SEVERSON: We have talked about auto fee bills. One of the
things they have talked about is uniform fee so that everyone
pays the same. Aren't you doing just the opposite here?

HAGER: With the cost of driving today, I doubt they will drive
to another county to fill up.

CRIPPEN: Some of these objections I can understand, others
I do not.

CLARK: I haven't had a chance to look at the amendments.

HEALY: Would you define a local government as county or city
government?

GOODOVER: It could be city-wide or county-wide. 1In your
particular case it would include everything except Walkerville.

CLARK: I don't think that would make a difference. It
doesn't matter whether a municipality had its own government
or not.

MANLEY: In the existing law that doesn't work, the city
imposed this on themselves without it being in the county?

MIZNER: It has to be county-wide and the initiative has to
be county-wide and the distribution is part to the county and
part to the city.

MANLEY: It's gualified electors, not automobile drivers?
ANS: Yes.

CRIPPEN: When the taxation committee was considering this,
had you had these objections this gentleman provided?

O'HARA: No. They did present objections but not these speci-
fic objections. It is my understanding that they were going
to come to Senate Taxation and try to work it out.

BRANNBECK: We verbally listed our objections. We were under
the impression the House was going to form a subcommittee to
work it out equitably. That subcommittee was never formed.

O'HARA: Representative Mel Williams did head up a subcommittee
for this bill. They couldn't come up with any better way of
doing it. The local governments do need this. If you need

to change it so it looks better, that's fine with me. I hope
you pass this bill.

The hearing was closed for HB 835.

CONSIDERATION OF HOUSE BILL 499:

"AN ACT TO INCREASE THE GASOLINE LICENSE TAX, THE TAX ON
DIESEL FUEL AND VOLATILE LIQUIDS, AND THE TAX ON SPECIAL
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FUELS BY 3 CENTS AND TO REPEAL THE TEMPORARY ADDITIONAL

TAX OF 1 CENT; AMENDING SECTIONS 15-70-204 AND 15-70-

321, MCA; AND REPEALING CHAPTER 632, LAWS OF 1979; AND
PROVIDING AN EFFECTIVE DATE." T ~

Representative Oberg cited the many instances of dissatisfaction
with the roads in the state, saying this bill is a good faith
effort to help. . By taxing the users we still are far short

in getting money to fix the highways. Fuel tax revenues have
increased about 50%; costs for maintenance by 200%. Because

we divert the gas tax money to other places, this further

cuts us down. Deferred maintenance is the most expensive
maintenance we have. Secondary and bridge repair funds are
going to be severely curtailed by Reagan block-grant cuts.

I originally started with 2%. As the majority party amended
the bill, it calls for 2% this year and 2% next year. On
diesel it is 2% this year and 3% next year. I would like to
see the Highway Patrol taken out of here. This bill has caused
much controversy. The bill was sent here so that the Senate
could do some work on it.

PROPONENTS: Larry Huss, Montana Automobile Association. It
is necessary to find some other funding for the highway
building process. We would like to see a long-time collection
of funds so that we can build more roads. We think the user
tax 1is no longer adequate.

Ben Havdahl, Montana Motor Carriers Association. It is our
feeling that 8 million dollars proposed in 868 is not enough. “
We are not tied to the financial district law which we support
wholeheartedly. One other point about 499, in looking at the
projected figures and revenue in light of the budget the high-
way has proposed, using their numbers we come up with a figure
at the end of 1983 that would have a cash reserve balance of
between 28 and 31 million dollars. I would like to suggest
this committee impose a uniform fee for fuels. We don't see
any reason why the price differential should be there, and
would like to see 2 cents on gas and 2 on diesel.

MIKE RICE: The transportation industry is a disaster. We
have lost most of our rails, most of our air. Truckers are
not staying around. We will be losing federal funds. We
have to do something to save our rural communities. Less
than half the communities in Montana have a rail system. The
interstate system serves the U.S. mainly to go through
Montana. We don't have any transportation plan in the State
of Montana. Under our financial district planning situation,
it is likely we will build roads that do not go anywhere. A
cost benefit analysis has never been done.

By using 499 and 868 we could do something about this. I
just don't like saying our highways are going to heck. HB868
does create a permanent reconstruction fund. We don't match
funds--it's strictly for major reconstruction. It won't go
into administration. If we combine 499 and 868 we have an
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opportunity to finance a first-class construction project
according to each individual county's needs. The Highway
Department is proposing fund balances from 28 to 31 million
dollars. HB 868 has an amendment in it to use 8 million
dollars, still leaving much money in the highway account.
With restrictions of putting a significant portion, 20
million dollars, into a reconstruction trust fund, we will
support it.

Tex Pate, IOMA: We would like to concur with what has been
said before. We think the increase is a little large. We
think a 31-million-dollar surplus is too large and think the
whole department should be examined carefully. Most Jobbers
complain about the waste that is seen in the section houses.

Bill Olsen, Manager of the Montana Contractors Association:
Two years from now our whole concept has changed. As Mike
Rice pointed out, the interstate is not so beneficial as the
primary and secondary sections.

DAN MIZNER: I would like to change direction on this bill--
an amendment for consideration. Everything you have heard
about what's happening in the counties has been happening in
the cities.

Six and one-half million dollars divided between county and
the cities. That money today was buying 6.5 million dollars
worth of roads leading to your places. Today it's buying 3
million dollars worth of construction, and in 1983 it will be
buying about 1 million worth of construction. We think this
bill could be looked at seriously to add another 6 1/2 million
to local government for construction of county roads and city
streets, not local government. If you don't do something,
the only other way local government has to go is with an
increase in taxes. The only thing the county or city govern-
ments can do is raise for inflation. On line 19, add 1% and
earmark the 6 million dollars.

ECK: Dorothy Eck, District 39. I campaigned last year say-
ing I would favor an increase in the gasoline tax. They don't
like taxes but do like good streets, roads, and highways. I
don't think we are going to get any substantial outcries if

we enact an increase in taxes.

JOHN BRANNBECK: We support the bill with our amendment, and
we like Dan Mizner's amendments.

MANLEY: I would like to go on record as an opponent to this
bill. I believe there is a House-Senate resolution to study
the highway department or their operation and it seems a bad
way would be to put good money after bad.

ELLIOTT: As a consumer in one corner of the state, not on
the main transportation line, saying we will charge accord-
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ing to use of the product, it might not be quite as palatable
as the other districts.

HUSS: I think a reality of the program under 868 is you will ‘wg
view it up until the 1983 session. It is a pilot program.

The Department of Highways will pick an area and get it down
under a cheaper mile limit. They can come back in 1983 and

ask for revenues more than a users tax.

MANLEY: Can a continental truck pass through without buying
gas? Why would a trucker make an effort not to buy in
Montana?

HAVDAHL: Montana is a very big state and it's not all that
likely a trucker could get all the way through without buying
fuel. However, using a prorated mileage chart for use within
the states, it doesn't have an impact as to where they buy
the fuel.

RICE: We do this all the time. Fuel can be purchased cheaper
in many different places. Fuel out of Canada is much cheaper.
People who originate or terminate on the peripheral states
will have bulk fuel.

CRIPPEN: Reference to HB 868--does it set up a plan? The
bill isn't out of the House yet.

GOODOVER: Alternate sources of funds and have legislators
bite the bullet. Why did the House amend out coal tax funds?
We are talking about not touching that coal tax money.

OBERG: It was late in the session; Our committee was re-
luctant to do it.

McCALLUM: We passed the additional 1% gallon gas tax. I
didn't follow up on how it was spent. I see an article where
Mons Tiegen said he did not support a tax. How was it used?

HUSS: To fund the other half of the Highway Patrol cost.

McCALLUM: O'Hara's bill has additional points. Any objection
to putting this together with 499? Would 835 together with
499 be a good combination?

OBERG: Representative O'Hara's bill doesn't ask for any
money. He 1is just clarifying the present law.

CRIPPEN: What do you think about this?

BURR: We appeared in opposition to the bill in House committee,
because the Taxpayer's Association was upset at using tax

money to fund the Highway Patrol. The gas tax portion of
funding the patrol has been cut in half. Think the overall
need for taxpayers is construction funds for fixing the high-

ways. -
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OCHSNER: We are talking about fuel-tax collection in both
Montana statutes. That procedure is set out in the mileage
report.

HAVDAHL: The procedure for collecting taxes is as I have
described. If a trucker doesn't report, he doesn't pay the
tax. What I am talking about is normal procedure.

The hearing was closed on HB 499. Representative Oberg said
if we don't do anything we are facing deficit spending. If
you can go home to your people and justify that, then you can
go ahead.

DISPOSITION OF HB 609:.

Senator McCallum moved HB 609 BE CONCURRED IN.

Someone asked about districts. John Clark said there is a
conflict problem between the jurisdictions. It does affect
tax base one way or another.

NORMAN: Suppose the city didn't want to give a tax break to
a particular outfit coming into the city. What would keep
them from going into the county?

CLARK: If the city didn't want to grant this, could the
city come in and grant it? I am not sure if there is some-
thing in there that would say that couldn't be done.

GOODOVER: The bill says: "In order for a taxpayer to receive
the tax benefits described in subsection (1), the governing
body of the affected county or the incorporated city or town
must have approved by resolution the use of the schedule
provided in subsection (1) for its respective jurisdiction."

BURR: If a county wants to offer this type of tax break, the
county will adopt a resolution. If a city wants to, the

city will adopt a resolution. Then anyone who qualifies
under that resolution will get the break. But the county
will only be granting it in its relation to county taxes.
City taxes are levied by the city.

CRIPPEN: The tax increment affects all taxes.

BURR: That is different. A tax increment district is designed
differently than this.

ELLIOTT: I would like to make a substitute motion that would
require that the improvement be $100,000 or more. This is

to eliminate bookkeeping on a $5,000 improvement. I would
ask Cort to look at the language on that.

ALLEN: We were asked to look up the definition of a synfuel
plant. Synfuel plant would qualify here.

NORMAN: There was much discussion about the 15% to get this
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before the council. Was that resolved?

TOWE: I question the mechanics. When it says each year
thereafter it will be increased 10%. Is that 10 percentage
points, or is that 10% of $50,000?

McCALLUM: It was meant that it would get to 100% in ten
years.

TOWE: Ten percent of the taxable valuation each year. I
would move the amendment.

Motion on the amendment passed.

ELLIOTT: What I want to achieve is to provide that the
governing body may end the tax benefits by its majority. I
want the wording "previously received" changed to "qualified
for". Strike "electors" and put "governing body".

S. BROWN: We are entitled to meet for 90 days. It's at this
point in the game we start doing stupid things. I don't see
why we can't have one more meeting tomorrow and take up the
bills we heard Saturday. I don't think we ought to rush
through these things.

The discussion was ended on HB 6009.

DISPOSITION OF HOUSE BILL 718: -

McCALLUM: I would move that it BE CONCURRED IN, as amended.

TOWE: You have limited the application of this bill to those
local government units.

CORT: Page 7, line 7, of the gray bill "any of" could be
inserted.

TOWE: If you limit so that you don't have the full 63
districts eligible, then you have eliminated someone who is
vitally interested.

ECK: When we went through this we went through for clarifica-
tion. My prcoblem is that I can look at this section where
definitions are and see a small mine that maybe only employs
20 people and yet if those 20 move into a local community,
they will be covered and that small mine will have to go
through this entire process. I don't know that that was the
intent. 1Input into the drafting was by the large operators.

TOWE: Page 7 of the gray bill: "or other special districts
that provide" you can change the meaning by saying "any of".
Then the question is what have you really intended?

GOODOVER: The intent was for front-end impacts. Those are
guaranteed in writing, worked out with the local development
organization, so that it does not have to be accepted unless
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the developer agrees to whatever they want. I have seen you
amend bills previously just to confuse them so that you have
a foot in the door.

ECK: I would move the amendment, line 7, adding "any of" and
after services change "enumerated" to "referred to." This
makes it clear it is all services included in the catchall.
If you include all of them you have the problem of it being
too hard.

ELLIOTT: One point in the hearing was that we probably
recognize we don't have a perfect bill. For example, on
page 13, line 1, they talk about sewage water treatment.
Does that include bringing it to the households or not? I
think it is important we get this started and two years from
now if there are points we need to get down we will.

GOODOVER: The companies agreed there probably wouldn't be
that much mining in the next two years. But they agreed to
pay all impact funds for those they have agreed to and that
they have contracted.

TOWE: You have stated that the board is allocated for the
Department of Commerce and won't take effect until July 1.
You need something in there to handle that. I would like
to know what your intent was on page 7 when you limited
application of the bill substantially saying that now it
would only apply to a mineral development that will employ
at least 100 people. Now you have limited it to 99 people
in the mine, 560 in the concentrator, and 1,000 in the re-
finery, with no law to affect them.

GOODOVER: We are putting in a front-end impact to protect
governing bodies and 2 years down the line we can address and
cover those areas.

TOWE: How is it your plan? To have the company do the
planning?

GOODOVER: It is in concert with the companies. We again
discussed that issue. They can either accept or deny.

TOWE: If the board doesn't go along, the local people
will be able to take it to court and the companies can't
mine until they are done. '

ELLIOTT: I would move we amend Department of Commerce instead
of DCA.

The former amendment proposed for line 7, page 7, inserting
"any of" and following services" to strike "enumerated" and
add "referred to". These amendments carried by a 7-6 roll
call vote.

ECK: I think part B of the definition "large-scale mineral



April .13, 1981
page 14

development" should be worked on so that a small mine won't
trigger the 15%.

MANLEY: The small miners sat here and testified for this ey
bill. They were willing to come into it.

TOWE: There are other problems not addressed in your amend-
ments. The pre-payment of taxes.

GOODOVER: It is subject to amendment 2 years from now.

TOWE: What you have done with that formula is you have pro-
vided the mining company will pre-pay the tax and the local
governments will pay it back. I suspect the companies know
it is unworkable and that they would like to see us pass this
bill and they will have effectively blocked all hard-rock
mining. I can make this bill workable very simply and easily.
I would like to make a recommendation to this committee. T
would like to pass consideration on this until I present
amendments at the next meeting.

GOODOVER: Let's pass the bill in its present form, and let
Senator Towe....

S. BROWN: I think out of fairness to all of us I want to see
something go on the books. I have amendments that I wanted
to present this morning.

MANLEY: My personal opinion is that we should pass this bill =
out--it will go back to the House in a conference committee.

S. BROWN: I have amendments, page 7, line 11. I move "or
associated facility." What kind of impact would that create?

BENNETT: The construction phase. There are probably 200
people involved. Now there are about 105.

S. BROWN: We asked this question at the hearing. Someone
indicated they thought this impact would be covered.

BENNETT: You are talking about associated facilities. SB 718
addresses the mining and construction phase.

GOODOVER: There were discussions on all these things in the
subcommittee.

S. BROWN: I wasn't privy to those discussions. I am willing
to wait for 24 hours to show the amendments that I have.

MANLEY: I would like to make a motion. Our tempers are getting
short. I think we had better fold this up and come back
tomorrow morning. B

S. BROWN: I have one on the annual update of the plan and
how a local government fares when they disagree with the plan.
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I wanted to put in a provision if they disagreed with
plan they could get their attorney costs paid.

I vote to pass consideration.
It was voted to pass consideration.

The meeting was adjourned at 10:30 a.m.

/)

the

PAT MU GOOD(W Chairman
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THE SMALL BUSINESS INVESTMENT COMPANY PROGRAM

What is An SBIC?

A Small Business Investment Company is a privately-
organized, privately-capitalized and privately-managed source
of venture capital for new and growing independent businesses.
SBICs are licensed by the Small Business Administration, and
comply with broad investment criteria established by the Small
Business Investment Act of 1958 and subsequent SBA regulations.
In return for providing equity capital, long-term loans, and
management assistance exclusively to new and small businesses,
SBICs are permitted to borrow funds from the Federal government
at an interest rate slightly above the cost of money to the
Federal Treasury.

Similar to SBICs are MESBICs, or Minority Enterprise
Small Business Investment Companies. MESBICs utilize the SBIC
format to help socially or economically disadvantaged entrepre-
neurs. Today, there are about 300 SBICs and 100 MESBICs with
total assets of about $1.5 billion.

Why do we need SBICs?

To understand the significance of the SBIC program, one
must be aware of the role of small business in our society.
We are a nation of small businesses. Independent firms comprise
97% of all unincorporated and incorporated businesses in the U.S.
They generate 53% of all business receipts ($3.3 trillion) and
account for 43% of total GNP. Small firms are also the greatest
job creators. Department of Labor statistics indicate that of
nine million new jobs created between 1369 and 1976, not one was
in the largest 1,000 corporations in the country. Six million
of these jobs were created by small business and the remaining
three million were in various levels of government. In addition,
small businesses are innovators. Our economic progress depends
upon innovation, and over half of all inventions and innovations
introduced into industry since World War II originated in small
companies. A National Science Foundation study of the period
between 1953 and 1973 concluded that small firms produced 4 times
as many innovations per R&D dollar as medium-sized firms, and
24 times as many as the largest firms.
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The current economic crisis has many roots, but it is widely agreed
that Federal policies which have rewarded consumption rather than savings
and investment have contributed to our high rate of inflation and -
declining productivity. High taxes and excessive government regulation
have made it difficult for businesses to accumulate capital to invest in
new equipment and ideas. As a result, research and development has
decreased, fewer innovations have been incorporated into our industrial
systems, and our level of productivity has actually declined in recent
years. An article which appeared in the Wall Street Journal noted that
while the standard of living in America remains higher than that of any
other industrialized country, our levels of capital formation and invest-
ment are much lower than those of West Germany, Japan and France. The
article concluded that “in the long run, a country's rate of capital
formation will largely determine its standard of living."

Heavy tax burdens and regulatory impediments affect the entire
business community, but small firms are impacted disproportionately
because of their heavy reliance on internally generated funds. Traditional
sources of fimancing, such as banks and public equity markets, have become
increasingly inaccessible to small firms in the past decade. The special
problems of independent concerns were highlighted during the White House
Conference on Small Business, convened in January, 1980. During the con-
ference, over 1,600 delegates submitted 15 priority recommendations for
changes in federal policy. It is not surprising that 5 of these were in
the area of capital formation. Some small business owners complained that
without adequate capital they could be forced to merge with larger
corporations or to go out of business altogether. Others said that they
would have to seek financing from sources outside of the U.S., underscoring b
the serious problem of foreign acquisition of small U.S. high technology
firms. (A June 14, 1979 report of the Senate Small Business Committee
listed a number of high-tech companies in fields such as data processing,
advanced electronics, and vehicle and telecommunications electronics in
which a controlling or near controlling interest had been acquired by
foreign investors).

The venture capital industry has grown and developed in response to
the serious need for capital assistance to small firms. Venture capitalists
generally seek small firms with better than average growth potential and
provide long term loans, equity financing and substantial management
assistance. They take a minority ownership position in the company and
hope to be rewarded for their risks with capital gains. The Congress, in
1958, realized the importance of establishing an institutional, ongoing
source of venture capital., It passed the Small Business Investment Act of
1958 and the SBIC program was created.

How successful has the program been?

In its 21 year history, the SBIC program has been extremely successful,
providing over $3 billion to 40,000 small companies. The National Associa-
tion of Small Business Investment Companies recently authorized the
consulting firm of Arthur D. Little, Inc. to conduct a survey of the economic
progress of the companies in which SBICs have invested over the years.
Questionnaires were sent to active members of the program, and the data ‘
contained in the responses were processed by the accounting firm of Deloitte,
Haskins and Sells.
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The result of the study were truly impressive. According to key
economic impact measures, SBIC-financed companies outperformed other
small businesses by a factor of more than 10-1 (see chart). In the
area of employment, the figures showed that a permanent job has been
created for each $4,000 of SBIC investment (in constrast to $25,000
that the government must spend annually to create and maintain a single
job). The Federal government has profited from the increased tax
revenues generated by SBIC protfolio companies, which are from 150% to
nearly 400% as great as those paid by all other small firms. 91% of the
growth of these companies has been the result of internal growth, rather
than mergers and acquisitions. In addition to the benefits directly
attributable to SBIC money, SBIC financing in many cases has enabled
the small firm to qualify for additional senior debt, such as bank
lending.

Probably no other Federally created project represents as success-
ful a partnership between public and private sectors as does the SBIC
program. SBICs are permitted to take advantage of government lJeverage
to provide more financial assistance to promising companies, but every
penny of private capital is at risk before the government is exposed to
any loss. Since 1958 the government loss on the SBIC program has been
less than $30 million -- an average of $1.5 million per year. Added to
the cost of administration, which is about $1 million annually, the SBIC
program costs the American taxpayers approximately $2.5 million each year.
When considered in light of the tremendous benefitswhich accrue to the
economy as a result of SBIC activity, this is a phenomenally small expense.
In 1979 alone, more than 1,670 small concerns received $280 million from
SBICs, and the numbers are growing each year.

How can the program be improved?

SBICs can only fulfill their mandate if an environment exists
which is conducive to the welfare of small business. It has been
established that small business is the most innovative, job-creative
segment of the economy, but in order for it to survive, it must have
an adequate supply of venture capital. The 1978 tax bill which reduced
the capital gains tax from 49% to 28% has been a tremendous boost to
the venture capital industry, and is responsible for a steady increase
in the amount of funds committed to private investors since 1978.
However, other steps must be taken to encourage venture investment in
independent concerns. NASBIC supports a capital gains rollover treat-
ment, which would permit the deferral of taxes on the proceeds of
successful investments which are reinvested in other independent
enterprises; liberalized corporate tax rates; more rapid capital cost
recovery methods and the reinstitution of restricted stock options.
It also advocates further Tiberalization of SEC rules which lessen
the ability of small firms to raise capital, and a legislative exemption
for publicly-owned SBICs and venture capital firms from the Investment
Company Act of 1940. Finally, NASBIC supports all of the recommendations
issued by the delegates to the White House Conference on Small Business,
particularly those designed to facilitate capital formation.
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SUMMARY OF SECURITIES LAWS APPLICABLE TO SBICs AND PORTFOLIO COMPANIES

1. Small Offerings
Sec. 3(b) of the Securities Act of 1933 authorizes the SEC to
exempt from the registration requirements of the Act certain
small offerings. Pursuant to this authority, Requlation E
provides a short form registration statement for SBICs issuing
securities for not more than $500,000 and Regulation A pro-
vides a similar procedure for other issuers up to $1,500,000.

Rule 242, also promulgated pursuant to Section 3(b) of the
Securities Act of 1933, authorizes private sales of securities
to be made to "accredited" investors provided that the amount
offered does not exceed $2 million in any six-month period. An
"accredited investor" is any person purchasing $100,000 or more
worth of securities or any of a number of institutions listed
in the Rule, including SBICs.

Private Offerings

Section 4(2) of the 1933 Act exempts from the registration
requirements "transactions by an issuer not involving any
public offering." Rule 146, construing Sec. 4(2), permits the
sale of securities without registration provided generally that:
(1) there are not more than thirty-five purchasers; (2) all
purchasers are "sophisticated investors" or have professional
investment advice; (3) the investors are able to bear the
economic risk of the investment; and (4) the investor has
access to all information that would normally be required to
be included in a registration statement filed by the issuer.

Sales of Restricted Securities

Any security acquired other than pursuant to full registration

is a "restricted security" and generally cannot be sold except
pursuant to Rule 144 under the 1933 Act. Rule 144 provides
generally that a restricted security can be sold only after it
has been held for a minimum of two years and there is adequate
public information available with respect to the issuer. Satis-
fying those conditions, the sales of such restricted securities
are limited in any three-month period to the greater of 1% of

the outstanding securities of the same class or the average week-
ly ‘trading volume over the preceding four weeks prior to the sale.
Furthermore, all resale restrictions are lifted after a three-
year holding period for stocks traded on a national exchange or
listed on NASDAQ; or after a four-year period for securities of
reporting companies not so traded provided that the securities
are held by a non-affiliate of the issuer.

Intrastate Exemption

Sec. 3(11l) of the 1933 Act exempts from the registration require-
ments "any security which i1s a part of an issue offered and sold
only to persons resident within a single State or Territory,
where the issuer of said security is a person resident and doing
business" within such State or Territory. Rule 147 construes
Sec. 3(11) and permits limited resales to persons outside the
state of the issuer. This exemption is not available to an SBIC

or to any other issuer subject to the Investment Company Act of
1940.




Limited Offerings

Rule 240 under the 1933 Act permits an issuer to sell up to
$100,000 of its securities in any twelve-month period without -
registration under the Act provided: (1) there is no advertising

or general solicitation; (2) no commission or other compensation

is paid in connection with sales; and (3) the aggregate sales

price of all such sales does not exceed $100,000 in any twelve-
month period. Note: Rule 240 is not available to "an invest-
company registered or required to be registered under the In-
vestment Company Act of 1940."

Transactions with Affiliates
Section 17 of the 1940 Act prohibits transactions with affil-
iates except where the Commission issues an exemptive order
after finding that the proposed transaction is reasonable and
fair and consistent with the purposes of the Act, principally
the protection of investors. "Affiliate" is defined to mean
any officer, director, partner or any person directly or
indirectly owning, controlling, or holding with power to vote,
%2 or more of the outstanding voting securities of a registered
investment company or any company in which the registered
investment company has a 5% interest. Rule 17a-6 under the
1940 Act exempts SBICs from the exemptive order proceedings
provided generally that no affiliated person of the registered
SBIC has a private financial interest in the transaction.
Rule 17d4-1(d) (3) likewise exempts transactions by a registered
SBIC and an affiliated bank provided periodic reports are filed
on their joint financings of portfolio companies.

Capital Structure

Section 18(a) (1) of the 1940 Act provides that a registered
investment company shall have an asset coverage of 300% on debt.
Section 18 (k) of the Act exempts SBICs from this debt-asset
coverage requirement provided such debt "shall be held or
guaranteed by the Small Business Administration." In addition,
Section 18(a) (2) of the 1940 Act provides that a registered
investment company having more than one class of stock must have
200% asset coverage on any second class of stock such as preferred.
SBICs are not exempt from this requirement.

Definition of Investment Company

Section 3(a) of the 1940 Act defines an investment company
generally to be any issuer engaged in the business of investing

and which owns investment securities having a value exceeding

40% of the value of such issuer's total assets. Section 3(c) (1)
excepts from the foregoing definition any issuer whose outstanding
securities "are beneficially owned by not more than 100 persons

and which is not making and does not presently propose to make a
public offering of its securities. . . ." Where a corporation

owns 10% or more of the outstanding voting securities of the
issuer, then the number of shareholders of that corporation is
included in the calculation of the "100 persons. . .", but Rule 3c-
2 under the 1940 Act provides that where there is a corporate
shareholder in an SBIC, the corporation will be treated as only '«
one shareholder (even if it owns more than 10% of the stock of the
SBIC) provided that the value of all securities of SBICs owned by
such corporation does not exceed 5% of the value of its total
assets.,
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SUMMARY OF SPECIAL TAX PROVISIONS APPLICABLE TO SBICS AND SHAREHOLDERS

Losses of Shareholders

Shareholders of SBICs are permitted to take an unlimited ordinary
loss deduction on losses pursuant to sale, exchange or worthless-
ness of their stock in an SBIC. (Sec. 1242 IRC)

Gains and Losses on Investments
Gains and losses on sales of investments evidenced by debt instru-
ments are treated as ordinary gains and losses. Gains and losses

on sales of stock in portfolio companies are treated as capital

gains and losses, subject to the rules pertaining to holding periods.
But a loss on stock received pursuant to the conversion privilege

of a convertible debenture is entitled to unlimited ordinary loss
treatment (Secs. 582 (c) and 1243 IRC).

Loss Reserves of SBICs

SBIC bad debt loss reserves on investments in small concerns must
generally be based on the individual loss experience of the SBIC.
SBICs in existence less than ten years are permitted to use an
SBIC industry loss experience average (Sec. 586 IRC).

Dividends Received by SBICs

SBICs are allowed a deduction of 100% on dividends received from
portfglio small business concerns, rather than the 85% dividends
received deduction allowed corporate taxpayers generally (Sec.
243 (a) (2) IRC).

Regulated Investment Company Treatment

SBICs which are registered under the Investment Company Act of 1940
can, like mutual funds and other investment companies, "pass-—-through"
(i.e., avoid payment of corporate income tax) their income to share-
holders, subject to certain conditions.

The principal requirements are diversification; derivation of at
least 90% of the company's gross income from dividends, interest,
and gains from the sale or other disposition of stock or securities;
and distribution to stockholders of not less than 90% of net income,
excluding capital gains (Sec. 851(b) and (c) (8) IRC).

Personal Holding Company

SBICs are excepted from the definition of a personal holding company
provided no shareholder in the SBIC owns 5% or more of a portfolio
concern directly or indirectly (Sec. 542(c) (8) IRC).

SBIC Carryback of Net Operating Losses
SBICs are permitted to carry back net operating losses for ten years
instead of three years (Sec. 172(b) (1) (F) IRC).

Accumulated Earnings Tax

The IRS has by regulation exempted SBICs from the surtax on accumu-
lated earnings, provided the SBIC is in compliance with the Small
Business Investment Act and regulations thereunder and is actively
engaged in providing financing to small business concerns (Reg. 1.533-
1(d)). :

{over)



Pricing Options and Warrants

Where an SBIC and a borrower agree in writing in advance of a
financing that the interest rate on the financing without options
or warrants would have been not more than 1% per annum greater
than the rate on the financing coupled with options or warrants,
then IRS will accept such agreed assumed rate of interest and

-limit original issue discount treatment to this amount (T.D. 6984,

12-23-68; Reg. 1.1232-3(b) (2) (ii)).
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To provide cities and
represented by 1¢ tax
of distribution as it
(a) and (b) should be
Amend Section 15-
$12,500,000
(a) change

(b) change

4

GASOLINE TAX

counties with an increase of $6 million,

on gasoline, and to maintain the same ratio

has been for many years, Section 15-70-101(1) -

changed to read as follows:

70-101(1) change $6,500,000 to read .

$2,950,000 to $5,750,000

$3,550,000 to $6,750,000
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MONTANA CHAPTER
INTERMOUNTAIN OIL MARKETERS ASSOCIATION

-
TESTIMONY SUBMITTED TO SENATE TAXATION COMMITTEE 4-13-81 WITH RESPECT TO HB 835 AND HB 499

Mr. Chairman and Members of the Committee:

Montana Intermountain Oil Marketers Association (Montana IOMA) wishes to state at the
outset that we believe each community should be able to levy whatever taxes the people of
that community decide. However, we rise in opposition to HB 835 not to preclude the above
ability to levy taxes, but to point out mechanical difficulites and extreme costs with respect
to implementation of this bill. We also would like to offer an alternative.

As was pointed out to our last legislative session, cost to government entities and
mechanics of operation of the present local option motor fuel tax provides almost insurmount-
able difficulties for implementation. Please consider the following:

1. Montana IOMA believes that to avoid discriminatory taxing, the bill must include diesel
fuel, propane, and natural gas. Automobiles are increasingly operating on these fuels also.
2. Local governments would be required to place administrative guidelines in existance to
include enforcement, auditing, collections, etc.
3. If this bill were implemented at the retail, the cost of providing auditors to keep track
of retail pump requirements, key-stop operations, distributor outlets at both city and county
levels could far out-weigh generated revenue.
4. Administrative costs with respect to enforcement at all levels of city, county, jobber,
nd retail would possibly be prohibitive.

w% . If a community elects to impose this tax, all costs would be relayed to the consumer,
thus providing a cost increase to them above the initial 1 cent per gallon tax.
6. This proposal would provide incentive for consumers to buy their fuel in near counties
who have not imposed the tax, thus reducing consumption and monies collected.
7. Definitions used in the bill would require alteration to coincide with definitions used
in the industry.
8. An additional cost of this proposal lies with bonding requirements needed to insure city/
county payments.

9. Finally, the cost of elections within the community to approve such a measure also must
be considered within total cost estimates.

Realizing that city/county roads are in need of the amount of money that HB 835 would
generate, Montana IOMA suggests that a state-~wide 1 cent per gallon tax be imposed such that
each community will be able to draw on these funds for city/county road repair and mainten-
ance. We understand that Section 15-70-101 states that approximately $6.5 million is currently
earmarked for city/county construction, reconstruction, maintenance and repair. We propose
that the Committee consider amending this section to increase the $6.5 million to include the
additional 1 cent per gallon revenue. We believe that the City/County Association will be,
or have presented just such an amendment, Montana IOMA supports this recommendation.

Therefore, in view of the above and the difficulties with the law presently on record,
Montana IOMA requests that the committee kill HB 835 and amend HB 499 to include the ear-
marked revenue of the 1 cent per gallon for city/county road repair and maintenance. Also,
Section 15-70-101 should be amended to include the above generated revenue.

; Montana IOMA
o
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